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PREFACE 


TO      THE        AMEKICAN       EDITION. 


In  consequence  of  the  great  necessity  felt  among  the  legal 
profession  for  a  work  on  Wills,  treating  of  their  execution 
and  construction,  the  Editor  has  prepared  an  American  edi- 
tion of  the  very  popular  and  learned  treatise  of  Mr.  Jarman 
on  that  subject.  This  work  has  a  high  reputation  in  England, 
and  the  Editor  feels  great  confidence  that,  with  the  annotations 
which  have  been  made  upon  it,  suiting  it  to  the  wants  of  the 
profession  in  America,  the  work  will  retain  and  enjoy  the  same 
reputation  in  this  country  which  it  has  in  England.  The  trea- 
tise fills  up  a  large  space  in  the  law  which  has  long  been 
unoccupied.  This  edition,  it  will  be  found,  has  had  much  labor 
bestowed  upon  it,  both  in  citing  and  in  stating  the  results  of 
the  American  decisions.  Nothing  has  been  left  undone  which 
the  Editor  has  suppose,d  to  be  necessary  to  render  the  work 
useful  and  acceptable  to  the  legal  profession  in  this  country. 

Salem,  December,  1845. 


ADVERTISEMENT 


TO      THE      SECOND      AHEEIOAN      EDITION. 


In  this  edition  of  Jarman  on  Wills,  the  Editor  has  added 
to  the  original  text  chapters  on  the  Probate  of  Wills,  on  the 
Personal  Ability  and  Capacity  of  Testators,  and  on  the  Evi- 
dence in  Testamentary  Causes.  The  law  on  these  subjects 
has  been  carefully  investigated,  collected,  and  arranged. 

The  Editor  has  also  revised  the  notes  to  the  former  Ameri- 
can edition,  and  has  added  other  notes  and  references  to  late 
and  early  decisions,  so  far  as  has  been  supposed  necessary  to 
elucidate  the  text  and  give  value  to  the  work. 


PREFACE 


TO     THE     ENGLISH     EDITION. 


Sixteen  years  have  now  elapsed  since  the  writer  diffidently 
presented  to  the  profession  his  first  publication  on  Testamen- 
tary Law,  in  the  form  of  an  edition  of  Powell  on  Devises,  with 
a  supplementary  treatise  on  the  Construction  of  Devises.  The 
reception  given  to  this  work  was  such  as  abundantly  to  com- 
pensate for  the  severe  labor  which  it  exacted,  and  under  which 
the  health  of  its  Editor  more  than  once  sank.  This  was  fol- 
lowed, after  the  interval  of  a  few  years,  by  the  Tenth  Volume 
of  the  Precedents  in  Conveyancing,  being  the  portion  of  that 
work  which  was  devoted  to  the  same  subject.  The  materials 
afforded  by  these  publications  have  been  freely  used  in  the 
present  work ;  but  considering  the  very  large  accessions  since 
made  to  the  adjudications  on  testamentary  law,  and  that  it  has 
not  escaped  the  activity  of  modern  legislation,  it  wiU  be  obvious 
that  many  of  the  various  subjects  embraced  by  so  extensive  a 
range  of  disquisition,  now  present  themselves  under  a  different 
aspect,  requiring,  not  only  very  large  additions  to  the  matter 
which  composed  the  former  works,  but  the  rejection  of  no 
inconsiderable  portion  of  that  matter;  and  the  writer  is  not 
ashamed  to  avow,  that  another,  though  certainly  a  less  exten- 
sive, head  of  alteration  arises  from  the  changes  which  experi- 
ence has  wrought  in  some  of  the  opinions  of  his  earlier  days. 
The  result  is,  that  probably  more  than  one  half  of  the  present 


X  PREFACE   TO   THE   ENGLISH  EDITION. 

treatise  is  entirely  original ;  and  the  writer  therefore  feels  that 
he  has  to  subject  his  performance  (as  partially  new)  to  the 
criticism  of  his  professional  brethren,  whose  kind  consideration 
he  again  bespeaks,  convinced  that  those  who  are  the  most  com- 
petent to  detect  error,  will  be  the  most  generous  and  indulgent 
in  the  application  of  the  difficulties  which  beset  the  inquirer  into 
the  principles  of  one  of  the  most  intricate  branches  of  our  law. 
To  those  difficulties  have  been  added  the  daily  interruptions  of 
professional  avocation,  which  have  long  delayed,  and  have  some- 
times threatened  wholly  to  prevent  publication.     The  recent 
Act  has  created  some  additional  embarrassment  to  a  writer  on 
Wills,  by  introducing  new  principles  of  construction,  partial  in 
their  application ;  for,  by  drawing  a  line  between  wills  of  an 
earlier  and  those  of  a  later  date,  the  legislajiure  has  diminished 
the  importance,  without  permitting  the  rejection  or  the  neglect 
of  the  old  law.    On  these  subjects,  conciseness  and  compression 
have  been  specially  aimed  at,  and  some  additional  labor  has 
been  willingly  incurred,  in  order  to  avoid  incumbering  the  pres- 
ent work  unnecessarily  with  matter,  which  every  passing  day 
tends  to  render  less  practically  useful. 


THOMAS  JARMAN. 


New  Square,  Lincoln's  Inn, 
December,  1843. 
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TUEATISE    OT^     WILLS 


OF  THE 


LAW  WITH  RESPECT  TO  WILLS. 


WHAT  A  WILL  IS. 


A  WILL  is  defined  to  be  the  declaration  of  a  man's  mind,  as 
to  the  manner  in  which  he  would  have  his  property  or  estate 
disposed  of  after  his  death.^  When  the  will  operates  upon  per- 
sonal property,  it  is  sometimes  called  a  testament,  and  when 
upon  real  estate,  a  devise  ;  but  the  more  general  and  popular 
denomination  of  the  instrument,  embracing  equally  real  and 
personal  estate,  is  that  of  last  will  and  testament? 

CHAPTER   I. 

BY  WHAT  LAW  WILLS  AKE  REGULATED. 

By  what  local  law  wills  are  regulated. 

Realty  ruledijjsjex  loci  rei  sitse ;  personalty,  by  lex  domicilii. 

Domicile  as  affecting  probate  and  legacy  duty,  [p.  2,  note.] 

Principle  adopted  by  ecclesiastical  courts  in  granting  probate,  [p.  4.] 

Effect  where  probate  is  granted  in  error,  [p.  .5.] 

Suggestions  as  to  wills  of  Englishmen  domiciled  abroad,  [p.  6.] 

As  to  Scotland,  [p.  7.] 

What  constitutes  domicile  in  certain  cases,  [p.  8.] 

Domicile,  how  affected  by  residence  for  commercial  purposes,  [p.  10.] 

Domicile  of  children,  [p.  10.] 

To  ascertain  by  what  local  law  a  will  is  regulated,  is  an 
inquiry  which  necessarily  precedes  all  others  relating  to  the 
instrument,  and  which  seems,  therefore,  properly  to  form  the 
commencing  subject  of  the  present  treatise.  After  showing  to 
what  wills  the  English  law  applies,  we  proceed  to  discuss  the 
nature  of  such  law. 

A  will  of  fixed  or  immovable  property  is  generally  governed 
by  the  lex  loci  rei  sitsB.  The  law  of  the  place  where  such  prop- 
erty is  locally  situated  is  to  govern  as  to  the  capacity  or  inca- 

1  Tompkins  v.  Tompkins,  1  Bailey,  96,  per  Johnson,  J. ;  Ross  v.  Vertner,  Freem. 
Ch.  (Miss.)  599.  See  Bayley  v.  Bailey,  5  Cashing,  245  ;  Langdon  v.  Astor,  16  N.  Y. 
(2  Smith),  9,  49. 

2  4  Kent,  (5th  ed.)  501. 
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pacity  of  the  testator,  the  extent  of  his  power  to  dispose  of  the 
property,  ^nd  the  forms  and  solemnities  to  give  the  will  its  due 
attestation  and  effect ;  ^  and  hence,  the  place  where  a  will  of 
immovable  property  happens  to  be  made,  and  the  language  in 

1  Calloway  v.  Doe,  1  Blackf.  372,  and  notes  ;  Story,  Confl.  Laws,  ^  474,  and  notes ; 
4  Burge,  Coinm.  Col.  &  For.  Law,  pt.  2,  c.  1.5,  p.  217,  218  ;  4  Kent,  (5th  ed.)  513  ; 
2  lb.  429  ;  Kobertson  v.  Barbour,  6  Monroe,  527  ;  Crofton  v.  Ilsley,  4  Greenl.  138  ; 
Potter  V.  Titcomb,  22  Maine,  303,  304  ;  Bailey  v.  Bailey,  8  Ohio,  239  ;  In  re  Royal 
Stewart,  in  Chancery,  New  York,  7  January,  1845 ;  Kerr  v.  Moon,  9  Wheat.  565  ; 
Darby  v.  Meyer,  10  Wheat.  465  ;  Morrison  v.  Campbell,  2  Kand,  209  ;  TJ.  States  v. 
Crosby,  7  Cranch,  115  ;  Varner  v.  Bevil,  17  Alabama,  286  ;  Cornelison  v.  Browning, 
10  B.  Monroe,  425,  A  different  rule  has  been  adopted  by  statute  in  some  of  the 
States,  as  in  Massachusetts,  where  by  stat.  1843,  c.  92,  it  is  enacted,  that  wills  of 
inhabitants  of  Massachusetts,  made  in  any  other  State  or  in  any  foreign  country,  con- 
formably to  the  law  of  the  place  where  made,  may  be  proved  and  recorded  in  Massa- 
chusetts, and  have  the  same  effect  as  if  they  had  been  made  conformably  to  theJaws 
of  Massachusetts ;  and  by  the  same  statute  it  is  also  enacted,  that  wills  of  the  inhab- 
itants of  other  States  or  countries,  not  made  in  Massachusetts,  but  made  in  con- 
formity to  the  laws  of  the  place  where  executed,  may  be  proved  and  recorded  in 
Massachusetts,  and  have  the  same  effect  upon  any  estate  of  the  testator,  found  in 
Massachusetts,  as  if  such  wills  had  been  made  in  conformity  to  the  laws  of  that 
State.  In  Bayley  v.  Bailey,  5  Gushing,  245,  it  was  decided,  that  the  term  "  will,"  in 
the  above  act,  includes  every  kind  of  testamentaiy  act,  taking  effect  from  the  mind  of 
the  testator,  and  manifested  by  an  instrument  in  writing.  An  inhabitant  of  Massa- 
chusetts, while  in  the  State  of  New  Tork  on  a  visit,  being  sick  and  in  apprehension 
of  death,  executed  an  instrument  in  the  presence  of  two  witnesses,  who  attested  it  at 
his  request  in  the  following  terms  :  "  It  is  my  wish  that  the  will  I  made  be  destroyed, 
and  my  estate  settled  according  to  law."  Before  signing  his  name  thereto,  the  paper 
was  read  aloud  to  the  testator,  and  he  was  asked  if  it  would  answer ;  to  which  lie 
replied  that  it  would.  It  was  held  that  this  instrument  was  executed  in  the  manner, 
and  with  the  formalities  prescribed  by  law,  to  admit  it  to  probate  in  New  York,  as  a 
testamentary  instrument  or  codicil ;  and,  therefore,  that  under  the  Statute  of  Mass. 
1843,  c.  92,  s.  1,  it  might  be  proved,  recorded,  and  proceeded  in,  as  such,  in  Massa- 
chusetts.   Bayley  v.  Bailey,  5  Gushing,  245. 

Many  of  the  States  have  made  provision  by  statute  for  allowing  and  recording 
foreign  wills  or  wills  made  in  other  States,  according  to  the  laws  of  the  place  where 
made ;  and  some  of  them  provide  that  no  effect  shall  be  given  to  such  wills  unless 
made  and  executed  according  to  their  own  laws.  The  latter  was  formerly  the  law  of 
Massachusetts,  and  such  is  now  the  law  of  Maine,  (see  Potter  v.  Titcomb,  22  Maine, 
300),  Indiana,  Florida,  and  some  other  States.  See  Varner  v.  Bevil,  17  Alabama, 
286 ;  Ward  v.  Hearne,  3  Jones,  Law,  (N.  C.)  326.  In  Michigan,  wills  made  by  per- 
sons domiciled  within  that  State,  but  abroad  at  the  time  of  execution,  are  required 
to  be  executed  with  no  other  formalities  than  those  required  at  common  law.  High 
App.  2  Douglass,  515.  A  will  made  in  another  State,  and  not  executed  in  conformity 
with  the  laws  of  South  Carolina,  cannot  be  admitted  to  probate  in  South  Carolina. 
Gause  v.  Gause,  4  M'Gord,  382.  A  will  made  in  another  State,  if  admitted  to  probate 
in  Ohio,  will  pass  lands  in  Ohio,  though  not  executed  according  to  the  laws  of  Ohio. 
Ba(ley  v.  Bailejr,  8  Ohio,  239.  See  Mease  v.  Keefe,  10  OliU),  362.  The  same  prin- 
ciple was  held  in  Dublin  v.  Chadbourne,  16  Mass.  433.  This,  however,  is  on  the 
ground  of  the  conclusiveness  of  the  probate  on  all  questions  relating  to  tlie  due  exe- 
cutiou  of  wills.  In  Vermont  a  will  made  in  another  State  cannot  be  read  in  evidence 
on  trial  of  the  title  derived  under  it  to  lands  in  that  State,  unless  a  copy  of  such  will 
is  filed  and  recorded  in  the  probate  court  in  that  State.  Ives  v.  AUyn,  12  Vermont, 
589.  See  also  Ex  parte  Eojal,  3  Leigh,  816  ;  Lancaster  v.  M'Bryde,  5  Iredell,  421. 
Wills  made  in  Virginia,  and  there  proved  and  recorded,  before  the  separation  of  Ken- 
tucky, will  pass  lands  in  the  latter  State.  Gray  v.  Ralton,  2  B.  Monroe,  12  ;  Morgan 
V.  James,  3  A.  K.  Marsh.  613.  In  Virginia,  it  lias  been  held  that  a  will  of  lands  in 
that  State,  may  be  proved  there,  although  it  has  been  declared  void  in  another  State, 
where  the  testator  rtsided.  Rice  v.  Jones,  4  Call,  89  ;  Morrison  v.  Campbell,  2  Rand, 
217.  A  will  executed  in  Pennsylvania,  according  to  the  laws  of  California,  by  a  per- 
son domiciled  in  California,  may  be  pi"ovod  in  Pennsylvania;  and  letters  testamentary 
thereon  granted.    Flannery's  Will,  24  Penn.  State  Rep.  502. 
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which  it  is  written,  are  wholly  unimportant,  as  affecting  both  its 
construction  and -the  ceremonial  of  its  execution,  the  locality  of 
the  devised  property  is  alone  to  be  considered.  ^  Thus,  a  will 
made  in  Holland  (a)  and  written  in  Dutch  must,  in 
order  to  operate  on  lands  in  England,  *  contain  expres-  [  2  ] 
sions  which,  being  translated  into  our  language,  would 
comprise  and  destine  the  lands  in  question,  and  must  be  executed 
and  attested  in  precisely  the  same  majiner  as  if  the  will  were 
made  in  England,  (b)  ^  And,  of  course,  lands  in  England  be- 
longing to  a  British  subject  domiciled  abroad,  who  dies  intes- 
tate, descend  according  to  the  English  law.  (c) 

In   regard  to   personal   or  rather  movable  property,  the  lex 
domicilii  prevails,  (d)^     If  therefore,  a  foreigner  dies  domiciled 

(a)  In  Holland,  the  Code  Napoleon  prevails ;  subject  to  modifications  which  have 
been  engrafted  thereon  by  Dutch  legislation.     See  Gambier  v.  Garabier,7  Sim.  263. 

(b)  Bovey  v.  Smith,  1  Vern.  85  ;  see  also  Bowaman  v.  Eeece,  Pre.  Ch.  577  ; 
Drummond  v.  Drummond.  3  Bro.  P.  C.  (Toml.  ed.)  601 ;  see  Brody  ».  Barry,  2  Ves.  & 
B.  131. 

(c)  See  Doe  d.  Birtwhistle  v.  Vardill,  5  B.  &  C.  438. 

(rf)  This  position  respects  only  the  devolution  of  the  property,  and  not  the  court  of 
administration,  which,  by  our  law,  is  regulated  by  the  lex  loci  rei  sitae. 


1  This  is  undoubtedly  true  as  to  the  forms  and  solemnities  to  bo  regarded  in  refer- 
ence to  the  validitji  and  effect  of  wills  of  immovable  property ;  but  it  seems  to  be  too 
broadly  stjited  in  reference  to  the  interpretation  and  construction  of  such  wills. 

It  is  said  by  Mr.  Greenleaf,  that,  "  in  the  interpretation  of  wills,  whether  of  mova- 
ble or  immovable  property,  where  the  object  is  merely  to  ascertain  the  meaning  and 
intent  of  the  testator,  if  the  will  is  made  at  the  place  of  his  domicile,  the  general  rule 
of  the  common  law  is,  that  it  is  to  be  interpreted  by  the  law  of  that  place."  2  Greenl. 
Ev.  §  671.  For  the  above  object  Mr.  Justice  Story  regards  the  rules  of  construction 
of  wills  of  immovable  property,  to  be  generally  the  same  as  those  of  movable  prop- 
erty, i.  e.  according  to  the  laws  of  the  actual  domicile  of  the  party ;  unless,  indeed, 
it  can  be  clearly  gathered  from  the  terms  used  in  the  will,  that  the  testator  had  in 
view  the  law  of  the  place  of  the  situs,  or  used  other  language,.which  necessarily  re- 
ferred to  the  usages  and  customs  or  language  appropriate  only  to  that  situs.  Story, 
Confl.  LawSj  §  479  h ;  Trotter  v.  Trotter,  3  Wils.  &  Shaw,  407;  S.  C.  5  Bligh,  (N.  S.) 
502,  505 ;  2  Burge,  Comm.  Col.  &  For.  Law,  857,  858.  Thus,  for  example,  in  case 
the  limitation  of  a  deed  or  will  were  made  in  England,  in  favor  of  the  heir  of  A,  a 
person  who  had  no  children,  and  the  settlor  or  testator  has  property  in  England,  Ja- 
maica, and  British  Guiana,  if  the  construction  of  the  term  heir  was  to  be  in  conform- 
ity to  the  law  of  England,  the  father  of  A  would  take ;  if  according  to  the  law  of 
Jamaica,  the  elder  brother ;  and  if  according  to  the  law  of  British  Guiana,  his  father, 
brothers,  and  sisters,  would  take  his  immovable  property.  It  is  not  to  be  presumed 
that  he  used  the  expression  in  three  different  senses,  or  that  he  adopted  the  legal 
import  given  to  it  by  the  law  of  the  one  place,  rather  than  that  given  to  it  by  the  law 
of  either  of  the  other  two  places.  But  if  his  domicile  were  in  England,  there  is  the 
presumption  that  he  was  acquainted  with  the  sense  attached  to  it  by  the  law  of  Eng- 
land, and  that  he  used  it  in  this  sense.  2  Burge,  Comm.  Col.  &.  For.  Law.  858; 
Story,  Confl.  Laws,  fj  479  m.  So,  if  a  testator  should  devise  his  real  property  to  his 
next  of  kin,  who  would  be  entitled,  would  depend  upon  the  construction  given  to  the 
words  by  the  law  of  his  domicile.  Ibid.  Story,  Confl.  Laws,  §  479  h.  If  the  will  of 
a  party  is  made  in  the  place  ofhis  actual  domicile,  but  he  is,  in  fact,  a  native  of  another 
country ;  or  if  it  is  made  in  his  native  country,  but  in  fact  his  actual  domicile  at  the 
time  is  in  another  country;  still  it  is  to  be  interpreted  by  reference  to  the  law  of  the 
place  of  his  actual  domicile.  2  Greenl.  Ev.  §  671 ;  Story,  Confl.  Laws,  §  479  f. ; 
Harrison  v.  Nixon,  9  Peters,  483. 

«  See  Potter  v.  Titcomb,  22  Maine,  300. 

'  Story,  Confl.  Laws,  ^  465  ;  Crofton  v.  Hsley,  4  Greenl.  138  ;  Potter  v.  Titcomb, 
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in  England,  his  personal  property  in  England,  in  case  he  were 
intestate,  will  be  distributed  according  to  the  English  law  of 
succession ;  and  any  will  which  he  may  have  left,  whether 
made  in  his  native  or  in  his  adopted  country,  or  elsewhere,  must 
be  construed  according  to  the  law  of  England,  (a) '  and  it  is 
scarcely  necessary  to  observe,  that  stock  in  the  public  funds  is 

undistinguishable  in  this  respect  from  other  personal 
[  3  ]  property,  (b)     And  the  movable  *  property  of  such  a 

person,  which  is '  out  of  England  at  the  time  of  his 
death,  will  also,  it  seems,  generally  speaking,  follow  the  domi- 
cile ;  but  this,  of  course,  depends  on  the  laws  of  the  State  in  which 
the  property  is  situate,  which  may  not  (though  the  codes  of 
many  civilized  States  do)(c)  accord  with  our  own  in  this  partic- 

(o)  Anstruther  v.  Chalmer,  2  Sim.  1  ;  Price  v.  Dewhurst,  8  Sim.  209 ;  S.  C.  4  My. 
&,  Cra.  76  ;  Spratt  k.  Harris,  3  Add.  408. 

(6)  In  re  Ewin,  1  Cromp.  and  Jerv.  151.  In  this  case  the  question  was  as  to  the 
liability  of  property  to  legacy  duty;  the  discussion  of  which  sometimes  indirectly 
involves  points  as  to  domicile,  alienage,  &c.  It  has  been  decided  that  the  property  of 
a  deceased  Englishman,  domiciled  in  India,  is  not  rendered  liable  to  the  English  lega- 
cy duty  by  the  circumstances  of  its  being  remitted  to  bankers  in  England,  and  of  a 
suit  respecting  the  distribution  of  the  property  being  instituted  in  the  Court  of  Chan- 
cery here,  in  whose  jurisdiction  the  executors  happen  to  be.  Jackson  v.  Eorbes,  2 
C.  &  J.  382;  S.  C.  nom  ;  Attorney-General  v.  Jackson,  8  Bligh,  N.  S.  15.  And  that 
the  property  of  a  foreigner  residing  abroad,  though  situate  in  England,  and  bequeath- 
ed to  British  legatees,  is  not  liable  to  the  legacy  duty.  In  re  Bruce,  2  Cromp.  &  Jerv. 
436  ;  see  also  Attorney-General  v.  Dimond,  1  Cromp.  &  Jerv.  356 ;  S.  C.  1  Tyr.  243 ; 
Ewin's  case,  1  Cromp.  &  Jerv.  151 ;  S.  C.  1  Tyr.  191 ;  Attorney-General  v.  Hope,  8 
Bligh,  N.  S.  44.  In  the  last  case  it  was  decided  that  probate  duty  did  not  attach  on 
personal  property  belonging  to  an  English  merchant  resident  in  England,  which  at 
the  time  of  his  death  was  situate  in  the  United  States. 

(c)  See  Price  v.  Dewhurst,  3  My.  &  Cra.  83. 

22  Maine,  304 ;  4  Kent,  (5th  ed)  513,  514 ;  Irving  v.  M'Lean,  4  Blackf.  53  ;  McCon- 
nell  w.  Wilcox,  1  Scammon,  373 ;  Conqver  v.  Chapman,  2  Bailey,  436 ;  Smith  v. 
Union  Bank  of  Georgetown,  5  Peters,  519  ;  Barnes  v.  Brashear,  2  B.  Munroe,  382  ; 
Meese  v.  Keefe,  10  Ohio,  362 ;  In  re  Roberts's  Will,  8  Paige,  519  ;  Bempde  v.  John- 
stone, 3  Vesey,  (Sumner's  ed.)  198,  note  (a)  and  cases  cited;  Desesbats  v.  Berquiers, 
1  Binn.  336 ;  Harrison  v.  Nixon,  9  Peters,  483,  504,  505  ;  Somerville  v.  Somerville, 

5  Vesey  (Sumner's  ed.)  750  and  note  (a) ;  Turner  v.  Eenner,  19  Alabama,  355. 

As  to  personal  property  the  rights  of  legatees,  as  well  as  the  rights  of  the  next  of 
kin  in  a  case  of  intestacy,  depend  upon  the  laws  of  the  country  where  the  deceased, 
from  whom  the  bequest  or  succession  is  claimed,  had  his  home  and  domicile.  Dawes 
V.  Boylston,  9  Mass.  355;  Stephens  v.  Gaylord,  U  Mass.  264;  Olivier ».  Townes,  14 
Martin,  99 ;  Shultz  v.  Pulver,  3  Paige,  182 ;  Holmes  v.  Eemsen,  4  Johns.  Ch.  460  ; 
Harvey  w.  Richards,  1  Mason,  381;  Jennison  w.  Hapgood,  10  Pick.  100;  Davis  v. 
Estey,  8  Pick.  (2d  ed.)  476,  note  (1) ;  Porter  v.  Heydock,  6  Vermont,  374;  Fay  «. 
Haven,  3  Metcalf,  109  ;  Goodall  v.  Marshall,  UN.  Hamp.  88;  Campbell  v.  Sheldon, 
13  Pick.  8  ;  Daws  v.  Head,  3  Pick.  128  ;  Potter  v.  Titoomb,  22  Maine,  300 ;  Dixon 
V.  Ramsay,  3  Cranch,  319;  U.  States  v.  Crosby,  7  ib.  115;  Stent  v.  McLeod,  2 
M'Cord,  Ch.  354, 359  ;  Richards  v.  Dutch,  8  Mass.  506 ;  Hunter  v.  Bryson,  4  Gill  & 
Johns.  483 ;  Kerr  v.  Moon,  9  Wheat.  565  ;  Grattan  v.  Appleton,  3  Story,  C.  C.  755, 
765  ;  Garland  v.  Rowan,  2  Smedes  &  Marsh.  617  ;  Bradley  v.  Lowry,  1  Speers  Eqi 
3,  13 ;  Suarez  v.  Mayor,  &c.,  of  New  York,  2  Sandford,  174, 177 ;  Thomas  v.  Tanner, 

6  Monroe,  52,  58  ;  Dorsey  v.  Dorsey,  5  J.~J.  Marsh,  280 ;  Atchison  ».  Lindsay,  6  B. 
Monroe,  86,  89;  Leak  v.  Gilchrist,  2  Dev.  73;  Ennis  v.  Smith,  14  Howard  (U.  S.) 
400. 

1  Story,  Confl.  Laws,  §§  479  f,  479  g ;  Harrison  v.  Nixon,  9  Peters,  483,  504,  505 ; 
4  Burge,  Comm.  Col.  &  For.  Law,  part  2,  u.  12,  pp.  590,  591  ;  De  Zichy  Feraris, 
Countess  of,  v.  Croker,  3  Curteis,  (Prer.)  468. 
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ular.  Sometimes,  however,  a  difficulty  occurs  in  the  application 
of  the  principle,  from  the  fact,  that  the  foreign  State,  though  it 
recognizes  the  general  doctrine,  yet  imposes  restrictions  on  the 
testamentary  power  unknown  to  the  law  of  the  adopted  coun- 
try, and  from  which  it  may  not  permit  its  citizens  to  escape,  in 
regard  to  property  within  its  jurisdiction,  by  a  mere  change  of 
domicile.  For  instance,  the  French  law  does  not,  like  our  own, 
permit  a  man  to  bequeath  his  entire  property  away  from  his 
vife  and  children,  (a)  Now  if  a  Frenchman  dies  domiciled  in 
England,  it  is  quite  clear  that  his  movable  property  in  France 
would  be  subject  to  British  law,  so  as  to  pass  by  such  a  will? 
In  such  cases  the  Code  Napoleon  seems  to  draw  a  distinction 
between  the  acquisition  of  a  foreign  domicile  by  rnere  resi- 
dence, and  some  other  more  decided  acts  of  self-expatriation, 
such  as  that  of  becoming  the  naturalized  subject  of  another 
State,  (b) 

As  the  law  of  England  adopts,  without  qualification  or  reserve, 
the  general  rule  which  makes  the  domicile  regulate  the  destina- 
tion of  the  movable  property,  it  follows,  that  if  any  person, 
whether  a  British  subject  or  a  foreigner,  dies  while  domiciled 
abroad,  the  law  of  the  place,  which  at  his  death  con- 
stituted his  home,  will  regulate  the  distribution  *  of »  [  4  ] 
his  movable  (c)  property  in  England,  in  case  of  intes- 
tacy, i.  e.  should  he  happen  to  have  left  no  instrument  which, 
according  to  the  law  of  his  adopted  country,  would  amount  to 
a  testamentary  disposition  of  such  property ;  {d)  and  if  he  left 
a  will,  the  same  law  will  determine  the  validity  and  regulate 
the  construction  of  such  will,  (e)  of  which,  therefore,  an  Eng- 
lish Court  wiU  not  grant  probate  unless  it  appear  to  be  an  effec- 
tual testamentary  instrument,  according  to  the  law  of  the  domi- 
cile. (/ )  *    If  the  wiU  is  void  by  the  law  of  the  dojnicile,  it  is  void 

(a)  Vide  post,  p.  5,  note  (o). 

(5)  Liv.  1,  tit.  1,  chap.  2,  sect.  17. 

(c)  The  word  movable  is  here  used  advisedly  instead  of  personal,  as  the  distinction 
between  real  and  personal  estate  is  peculiar  to  our  own  policy,  and  is  not  known  to 
any  foreign  system  of  jurisprudence  that  is  founded  on  the  civil  law,  in  which  the 
only  recognized  distiniition  was  between  movable  and  immovable  property.  Lease- 
holds for  years,  therefore,  which  obviously  belong  to  the  latter  denomination,  though 
they  are  with  us  transmissible  as  personal  estate,  are  governed  by  the  lex  loci,  and 
do  not  follow  the  person ;  so  that,  if  an  Englishman,  domiciled  abroad,  dies  possess- 
ed of  such  property,  it  will  devolve  according  to  the  English  law. 

(d)  Balfour  v.  Scott,  6  Bro.  P.  C.  (Toml.  ed.)  550 ;  Bruce u.  Bruce,  lb.  566  ;  S.  C. 
2  B.  &  P.  299,  note  ;  Hogg  v.  Lashley,  6  Bro.  P.  C.  (Toml.  ed.)  577 ;  Bempde  v. 
Johnson,  4  Ves.  198 ;  Somerville  v.  Lord  Somerville,  5  Ves.  750. 

(e)  Bernal  v.  Bernal,  3  My.  &  Cra.  559,  n. 

(/)  Stanley  v.  Bemes,  3  Hagg.  375 ;  Moore  v.  Darrell,  4  Hagg.  376. 

1  Hyman  v.  Gaskins,  5  Iredell,  267  ;  In  re  Osborne,  33  Eng.  Law  &  Bq.  625.    If  after 

making  a  will  valid  by  the  laws  of  the  place,  where  the  testator  was  domiciled,  he 

changes  his  domicile  to  a  place  by  the  laws  of  which  the  will  thus  made  is  not  valid, 

and  Siere  dies,  the  will  is  void.    If  however,  before  his  death,  he  should  return  and 

1* 
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everywhere,  though  executed  with  all  the  formalities  required 
by  the  law  of  the  place  where  the  personal  property  is  locally 
situated,  (a)  And  by  parity  of  reasoning,  the  Ecclesiastical 
Courts  will  grant  probate  of  an  instrument  ascertained  to  be 
testamentary  according  to  the  law  of  the  foreign  domicile,  though 
invalid  and  incagable  of  operation  as  an  English  will.  Thus,  {b) 
probate  was  granted  by  the  Prerogative  Court  of  the  will  of  a 
married  lady  who  at  the  time  of  her  death  was  domiciled  iiF 
Spain,  (of  which  country  she  was,  it  seems,  also  a  native,)  on 
its  being  shown  that  by  the  Spanish  law  a  feme  covert  may, 
under  certain  limitations,  dispose  of  her  property  by  will  as  a 
feme  sole. 

'  And  it  is  the  constant  practice  of  the  _Ecclesiastical 
[  5  ]  *  Court  here  to  grant  probate  of  wills  o§  Englishmen 
domiciled  in  the  British  territories  in  India  which  have 
been  previously  proved  there,  without  inquiring  into  the  grounds 
of  the  Indian  proceeding,,  though  the  bulk  of  the  property  of  the 
deceased  testator  should  happen  to  be  in  England,  (c)  ^ 

Where  the  Ecclesiastical  Court  has  granted  probate  of  an 
instrument  eventually  ascertained  not  to  be  testamentary  ac- 
cording to  the  law  of  the  domicUe,  this  proceeding  (though  it 
vests  the  whole  personalty  which  is  within  the  jurisdiction  of 
the  Court  in  the  executor,  as  to  whose  leg'al  title  the  act  of  the 
Ecclesiastical  Court  is  conclusive)  ^  does  not  regulate  or  affect 
the  ultimate  destination  of  the  property,  which  therefore  the 
executor  will  be  bound  to  distribute  according  to  the  law  of  the 
domicile,  (d) 

(o)  Deaesbats  v.  Berquier,  1  Binn.  336 ;  Story,  Confl.  Laws,  §  468  ;  2  Greenl.  Ev. 
§668. 

(6)  Ee  De  Vera  Maraver,  I  Hagg.  498.  As  to  the  law  of  Spain,  respecting  tes- 
tamentary dispositions,  vide  Moore  v.  Budd,  4  Hagg.  346. 

(c)  Ee  Eead,  1  HSgg.  474. 

{d)  Thornton  v.  Curling,  8  Sim.  310.  In  this  case,  ail*Englishman  went  to  reside 
in  France  where  he  was  domiciled  at  his  death,  and  left  a  will  providing  for  an 
illegitimate  child  and  its  mother,  to  the  exclusion  of  his  wife  and  legitimate  child, 
which  the  French  law  does  not  permit.  Donations  by  a  Frenchman  (whether  tes- 
tamentary, or  by  act  inter  vivos),  must  not  exceed  a  moiety  if  he  leave  at  his  de- 
cease one  legitimate  child,  a  third  if  he  leave  two,  and  a  fourth  if  he  leave  three  or 
more ;  the  descendants  of  a  deceased  child  being  considered  as  one.  Moreover,  a 
Frenchman  cannot  dispose  of  the  whole  of  his  property,  if  he  leave  only  ascend- 
ants. 


resume  his  former  domicile,  where  his  first  will  or  testament  was  made,  its  original 
validity  will  revive  also.  Story,  Confl.  Laws,  §  473  ;  2  Greenl.  Ev.  §  668  ;  4  Burge, 
Comm.  Col.  &  For.  Law,  550,  581. 

1  Where  a  will  was  mad?  in  Pennsylvania,  and  there  proved  under  its  laws,  which 
were  substantially  the  same  as  in  Tennessee,  it  was  held  sufficiently  proved.  Fleeger 
V.  Fool,  1  M'Lean,  189. 

2  The  same  is  true  of  real  estate,  where  the  probate  court  has  exclusive  jurisdic- 
tion over  wills  of  both  real  and  personal  estate.    Bailey  v.  Bailey,  8  Ohio,  239 
Dublin  V.  Chadbourne,  16  Mass.  433 ;  Ex  parte  Fuller,  2  Story,  C.  C,  327,  328,  329 
Laughton  v.  Atkins,  1  Pick.  548,  549 ;  Tompkins  v.  Tompkins,  1  Story,  C.  C.  554 
Poplin  V.  Hawke,  8  N.  Hamp.  124. 
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Where  the  construction  of  the  vnll  is  to  be  regulated  by 
foreign  law,  the  opinion  of  an  advocate  versed  in  such  law  is 
obtained,  for  the  information  and  guidance  of  the  English  Court, 
on  which  devolves  the  task  of  construing  it ;  ^  but  if  the  point  in 
dispute  depend  upon  principles  of  construction  common  to  both 
countries,  the  Court  will  adjudicate  upon  the  question,  according 
to  its  own  view  of  the  case,  without  having  recourse  to  the 
assistance  of  a  foreign  jurist,  (a) 

As  a  will,  in  regard  to  movable  property,  is  construed  accord- 
ing to  the  law  of  the  domicile,^  there  is,  it  will  be 
observed,  *  nothing  on  the  face  of  it  which  gives  the  [  6  ] 

peruser  the  slightest  clue  as  to  the  nature  of  the  laws 
by  which  its  construction  is  regulated ;  it  may  have  been  made 

(a)  Bernal  v.  Beraal,  3  My.  &  Cra.  559.  A  will,  under  consideration  in  one  State, 
must  be  construed  according  to  the  laws  of  that  State,  though  made  in  another  State, 
if  no  proof  is  given  of  the  mode  of  construction  in  the  latter  State.  McClellan  v. 
Kennedy,  8  Maryland,  230. 

1 "  In  regard  to  wills  of  personal  property  made  in  a  foreign  country,  it  would  seem 
to  be  almost  a  matter  of  necessity  to  admit  the  same  evidence  to  establish  their  valid- 
ity and  authenticity  abroad,  as  would  establish  them  in  the  domicile  of  the  testator ; 
for  otherwise,  the  general  rule,  that  personal  property  shall  pass  everywhere  by  a 
will  made  according  to  the  law  of  the  place  of  the  testators  domicile,  might  be  sapped 
to  its  very  foundation,  if  the  law  of  evidence  in  any  country,  where  such  property 
was  situate,  was  not  precisely  the  same  as  in  the  place  of  his  domicile.  And,  there- 
fore, parol  evidence  has  been  admitted  in  courts  of  common  law  to  prove  the  man- 
ner in  which  the  will  is  made  and  proved  in  the  place  of  the  testator's  domicile,  in' 
order  to  lay  a  suitable  foundation  to  establish  the  will  elsewhere."  Story,  Confl. 
Laws,  4  636 ;  De  Sobry  w.  De  Laistre,  2  Harr.  &  Johns.  191,  195 ;  2  Greenl.  Ev.  §  669  ; 
Clark  V.  Cochran,  3  Martin,  353,  361,  362.  In  reference  to  the  proof  of  the  unwritten 
laws,  customs,  and  usages  of  a  foreign  country,  or  of  another  State  of  the  Union,  by 
parol  evidence,  see  Kiniiy  v.  Van  Home,  I  Johns.  385,  394 ;  Woodbridge  v.  Austin, 
2  Tyler,  364,  367  ;  Kobinson  v.  Clifford,  2  Wash.  C.  C.  1,  2 ;  Livingston  v.  Maryland 
Ins.  Co.  6  Cranch,  274;  Lincoln  v.  Battelle,  6  Wend.  482;  Bagley  v.  Prancis,  14 
Mass.  453  ;  Brush  v.  Wilkins,  4  Johns.  Ch.  520;  M'Bea  v.  Mattoon,  13  Pick.  53,  59 ; 
Wilson  V.  Smith,  5  Terger,  398,  399  ;  Frith  v.  Sprague,  14  Mass.  455 ;  Church  v. 
Hubbard,  2  Cranch,  237 ;  Brackett  v.  Norton,  4  Conn.  517;  Hempstead  v.  Eeed,  6 
Conn.  480;  Dyer  v.  Smith,  12  Conn.  384 ;  1  Greenl.  Ev.  ^  486  to  489;  Packard  v. 
Hill,  2  Wendell,  411.  The  usual  course  is  to  make  proof  of  such  laws,  customs,  and 
usages,  by  the  testimony  of  competent  witnesses,  instructed  in  them,  under  oath. 
Story,  Confl.  Laws,  §  642  ;  Church  v.  Hubbart,  2  Cranch,  238  ;  Brush  v.  Wilkins,  4 
Johns.  Ch.  520 ;  Erancis  v.  Ocean  Ins.  Cb.  6  Cowen,  429  ;  Delafield  v.  Hand,  3  Johns. 
310;  Smith  v.  Elder,  3  Johns.  105';  Ennis  v.  Smith,  14  How.  U.  S.  400,  426.  See 
Haven  v.  Poster,  9  Pick.  130 ;  Talbot  v.  Leeman,  1  Cranch,  12,  38 ;  Strother  v.  Lucas, 
6  Peters,  763;  Hill  w.  Packard,  5  Wend.  375;-  Brackett  v.  Norton,  4  Conn.  517; 
Devison  v.  Hyde,  6  Conn.  508 ;  Middlebury  College  v.  Cheney,  1  Vermont,  336 ; 
Hippie  V.  Ripple,  1  Eawle,  386 ;  2  Starkie,  Ev.  (5th  Am.  ed.)  331,  note  ;  Raynham  v. 
Canton,  3  Pick.  293,  296;  Carnegie  v.  Morrison,  2  Metcalf,  404,  405.  The  unwritten 
law  of  a  foreign  country,  or  another  State,  may  also  be  proved  by  books  of  Reports 
and  cases  decided.  Raynham  a.  Canton,  3  Pick.' 293,  296;  M'Ree  w.  Mattoon,  13 
Pick.  58  ;  Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87  ;  Latimer  v.  Eglin,  4  Desaus. 
26,  32;  Brush  v.  Scribner,  11  Conn.  407.  So  by  public  history.  Dougherty  v. 
Snyder,  15  Serg.  &  Rawle,  87.  Sometimes  certificates  of  persons  of  high  authority 
have  been  allowed  as  evidence,  without  other  proof.  In  Re  Dormay,  3  Hagg.  Eccles. 
767,  769 ;  Story,  Confl.  Laws,  §  642.  The  statute  or  written  law  must  be  proved  by 
the  law  itself.  Francis  v.  Ocean  Ins.  Co.  6  Cowen,  429 ;  Delafield  v.  Hand,  3  Johns. 
310;  Lincolnrw.  Battelle,  6  Wend.  482;  Ennis  v.  Smith,  14  How.  (U.  S.)  400,  426  ; 
Nelson  v.  Bridport,  8  Beav.  527. 

2  2  Greenl.  Ev.  §§  668,  669,  671 ;  Story,  Confl.  Laws,  §  479  a,  b,  c,  e,  f,  g ;  Harrison 
V.  Nixon,  9  Peters,  483,  504  ;  Ante,  p.  1  in  note. 


8  BY   WHAT   LOCAL   LAW 

in  England,  be  written  in  the  English  language^  the  testator 
may  have  described  himself  as  an  Englishman,  (a)  and  it  may 
have  been  proved  in  an  English  Court ;  and  yet,  after  all,  it  rnay 
turn  out,  from  the  extrinsic  fact  of  the  maler  being  domiciled 
abroad  at  his  death,  that  the  will  is  wholly  withdrawn  from  the 
influence  of  British  jurisprudence. 

The  necessity  of  conforming  in  the  testamentary  act  to  the 
law  of  the  ultimate  domicile,  is  an  important  doctrine  to  the" 
numerous  British  residents  in  foreign  countries  ;  and  it  appears 
from  the  case  of  Stanley  v.  Bernes,  (6)  that  the  circumstance  of 
the  contents  of  the  will,  (which  were  in  the  English  language 
and  form,)  indicating  that  the  testator  contemplated  returning 
to  England,  (c)  (but  which  intention  he  never  executed,)  is  in- 
suflicient  to  exclude  the  lex  domicilii.  ^ 

If  an  Englishman,  domiciled  abroad,  has  real  estate,  (including 
in  this  definition  property  held  by  him  for  terms  of  years,)  in  his 
native  country,  and  also  personal  property  there  or  ^elsewhere,  he 
ought  to  make  two  wills,  one  devising  his  English  lands,  duly 
framed  and  executed  for  that  purpose  according  to  the  forms 
of  the  English  law,  and  the  other  bequeathing,  if  permitted, 
his  personal  (ox  rather  his  movable)  estate  conformably  to  the 
foreign  law.  Wills  made  under  such  circumstances  require 
more  than  ordinary  care  in  order  to  avoid  some 
[  7  ]  *  perplexing  questions,  arising  out  of  the  conflict  in 
the  laws  governing  the  real  and  personal  property 
respectively,  (d) 

Such  questions  may  arise,  and  indeed  have  most  frequently 
arisen  in  regard  to  the  wills  of  Englishmen  domiciled  in  Scot- 
land, or  of  Scotchmen  domiciled  in  England  ;  the  law  of  succes- 
sion and  testamentary  disposition  being,  in  some  respects,  differ- 
ent in  these  two  sections  of  the  United  Kingdom,  (e)  Thus,  in 
the  case  of  Balfour  v.  Scott,  (/)  where  a  person  domiciled  jn 

(a)  This  of  course  is  not  conclusive,  (as  to  which,  see  Nevinson  v.  Stables,,  4  Russ. 
210,)  though  the  fact  of  a  testator  being  described  as  resident  abroad,  would  produce 
suspicion  and  inquiry  as  to  the  foreign  domicile. 

(6)  3  Hagg.  375. 

(c)  As  to  the  animus  revertendi,  see  also  Bruce  v.  Bruce,  2  Bos.  &  Pull.  299,  u. 

id}  See  Brodie  t).  Barry,  2  Ves.  &  B.  130. 

(e)  In  Scotland  there  is  no  direct  power  of  disposing  of  real  estate  by  will,  "  but  if 
there  be  a  conveyance  previously  executed  according  to  the  proper  feudal  forms,  the 
party  may  by  will  declare  the  use  and  trust  to  which  it  shall  enure."  Per  Sir  William 
Grant  in  Brodie  v.  Barry,  2  Ves.  &  B.  132.  Where  -a  domiciled  Scotchman  dies 
intestate,  leaving  infant  children  and  possessed  of  property  in  Scotland  and  England, 
the  Court  of  Session^  it  seems,  appoints  a  factor  to  the  children,  and  to  whom'  the 
English  Court  grants  administration.     (Be  Johnstone,  3  Add.  182.) 

(/)  Stated  in  Somerville  v.  Lord  Somerville,  5  Ves.  750,  and  cited  2  Ves.  &  B. 
131. 

I  If  a  party  die  in  itinere  from  one  domicile  to  another,  his  property  Will  be  distrib- 
uted according  to  the  law  of  the  former  domicile.  State  v.  Hallett,  8  Alabama,  159 ; 
Story,  Confl.  Laws,  ^  481  a,  in  note.'  See  Monroe  li.  Douglas,  5  Madd.  379,  cited 
post,  p.  10,  in  note. 
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England  died  intestate,  leaving  real  estate  in  Scotland,  the  heir 
was  one  of  the  next  of  kin,  and  claimed  a  share  of  the  personal 
estate.  To  this  claim  it  was  objected,  that,  by  the  law  of  Scot- 
land, the  heir  cannot  share  in  the  personal  property  with  the 
other  next  of  kin,  except  on  condition  of  collating  the  real 
estate ;  that  is,  bringing  it  into  a  mass  with  the  personal  estate, 
to  form  one  common  subject  of  division,  (a)  It  was  determined, 
however,  that  he  was  entitled  to  take  his  share  without  com- 
plying with  that  obligation,  the  case  being  regulated  as  to  the 
movable  property  by  the  English  law. 

So,  in  the  case  of  Drummond  v.  Drummond,  (b)  where  a  per- 
son domiciled  in  England  had  real  estate  in  Scotland,  upon 
which  he  granted  a  heritable  bond  to  secure  a  debt 
contracted  in  *  England.     He  died  intestate ;  and  the  [  8  ] 

question  was,  by  which  of  the  estates  this  debt  was  to 
be  borne  ?  It  vi^as  clear  that,  by  the  English  law,  the  personal 
estaJte  was  the  primary  fund  for  the  payment  of  debts.  It  was 
equally  clear  that,  by  the  law  of  Scotlan9,  the  real  estate  was 
the  primary  fund  for  the  payment  of  the  heritable  bond.  It  was 
said  for  the  heir,  that  the  personal  estate  must  be  distributed 
according  to  the  law  of  England,  and  must  bear  all  the  burdens 
to  which  it  is  by  that  law  subject.  On  the  other  hand,  it  was 
contended  that  the  real  estate  must  go  according  to  the  law  of 
Scotland,  and  bear  all  the  burdens  to  which  it  is  by  that  law 
subject.  It  was  determined  that  the  law  of  Scotland  should 
prevail,  and  that  the  real  estate  must  bear  the  burden. 

Speaking  of  these  two  cases,  Sir  Wm,  Grant  has  observed : 
"  In  the  first  case,  the  disability  of  the  heir  did  not  follow  him 
to  England ;  and  the  personal  estate  was  distributed  as  if  both 
the  domicile  and  the  real  estate  had  been  in  England.  In  the 
second,  the  disability  to  claim  exoneration  out  of  the  personalty 
did  not  follow  him  into  England ;  and  the  personal  estate  was 
distributed  as  if  both  the  domicile  and  the  real  estate  had  been 
in  Scotland."  i 

Where  an  Englishman  or  Scotchman  divides  his  time  about 
equally  between  the  two  countries,  the  actual  domicile  is  some- 
times difficult  to  be  ascertained,  from  the  absence  of  preponder- 
ating evidence  in  favor  of  either.^     Such  was  the  case  of  Lord 

(a)  Ersk.  Inst.  Law  of  Scotland,  701,  5th  ed. 
(6)  Cited  2  "Ves.  &  B.  132. 

1  See  Story,  Confl.  Laws,  §§  485-489. 

^"  The  question,  what  place  is  any  person's  domicile  or  place  of  abode,  is  a  ques-  . 
tion  of  fact.  It  is  in  most  cases  easily  determined  by  a  few  decisire  facts  :  but  cases 
may  be  readily  conceived,  where  the  circumstances  tending  to  fix  the  domicile  are  so 
nearly  balanced,  that  a  slight  circumstance  will  turn  the  scale."  "  There  are  certain 
well-settled  maxims  on  this  subject.  These  are,  that  every  person  has  a  domicile 
somewhere ;  and  no  person  can  have  more  than  one  domicile  for  one  and  the  same 
purpose  at  the  same  time.  It  follows  from  these  maxims,  that  a  man  retains  his  domi- 
cile of  origin,  till  he  changes  it  by  acquiring  another ;  and  so  each  successive  domicile 
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Somerville,  (a)  a  Scotchman  by  birth  and  extraction,  originally 
domiciled  in  Scotland,  who  took  a  house  in  London,  and  lived 
there  half  the  year,  the  remainder  of  which  he  spent  in  Scotland, 
where  he  still  had  an  establishment :  he  died  at  his  house  in 

London,  Sir  R.  P.  Arden,  M.  R.,  after  an  elaborate 
[  9  ]  *  argument,  held  that  the  original  domicile  remained 

unchanged,  and,  consequently,  the  succession  to  the 
personal  property  of  the  deceased  nobleman  (who  had  died  in- 
testate) was  to  be  governed  by  the  law  of  Scotland.  The  argu- 
ment in  favor  of  the  English  domicile  was  urged  on  behalf  of 
the  relations  of  the  half-blood,  whom  the  law  of  Scotland  ex- 
cluded. Had  the  deceased  nobleman  had  no  original  domicile 
in  either  of  the  two  countries,  which  in  his  later  life  be  alter- 
nately made  his  home,  the  difficulty  of  applying  the  principle 
adopted  by  the  M.  R.  as  the  ground  of  his  decision,  would  have 
been  greatly  increased ;  in  such  a  case,  the  question  would  be 
whether  this  state  of  things  did  not  let  in  the  original  {i.  e.  in 
the  case  supposed,  the  foreign)  domicile. 

"  The  question  of  domicile,"  said  Lord  Loughborough,  in  the 
case  of  Bempde  jj.  Johnson  (b)  "  primS,  facie,  is  much  more  a 
question  of  fact  than  of  law.'  The  actual  place  where  a  per- 
son is,  is  prim&  facie,  to  a  great  many  purposes,  his  domicile. 
You  encounter  that,  if  you  show  it  is  either  constrained,^  or 
from  the  necessity  of  his  affairs,  or  transitory,  that  he  is  a  so- 
journer, and  you  take  from  it  all  character  of  permanency.     If, 

(a)  5  Yes.  750.  (6)  3  Ves.  201. 

continues,  until  changed  by  acquiring  another.  And  it  is  equally  obvious,  that  the 
acquisition  of  a  new  domicile  does,  at  the  same  instant,  terminate  the  old  one."  Opin- 
ion of  the  Judges  of  the  Supreme  Court  of  Massaclmsetts,  in  Supplement  to  5  Met- 
calf,  pp.  588,  589.  Abington  v.  North  Bridgewater,  23  Pick.  170  ;  Thorndike  v.  City 
of  Boston,  1  Metcalf,  242  ;  Kilburn  v.  Bennet,  3  Metcalf,  199;  Moore  w.  Wilkins,  10 
New  Hamp.  455,  456  ;  Greene  ».  Greene,  11  Pick.  411,  416 ;  Walke  v.  Bank  of  Cir- 
cleville,  15  Ohio,  288,  299  ;  Bradley  v.  Lowry,  1  Speers  Eq-  3,  15;  In  Re  Koberts's 
Will,  8  Paige,  519.  The  mere  place  of  birth  or  death  does  not  constitute  the  domicile. 
Somerville  v.  Sbmerville,  5  Ves.-75a     See  Harvard  College  v.  Gore,  5  Pick.  372, 373. 

Two  things  must  concur  to  constitute  a  domicile :  first,  residence;  and  secondly,  the 
intention  to  make  it  the  home  of  the  party.  Harvard  College.i;.  Gore,  5  Pick.  374. 
See  Jennison  v.  Hapgood,  10  Pick.  77  ;  Hallowell  v.  Saco,  5  Greenl.  143;  Casey's 
case,  1  Ashmead,  126;  Greene  v.  Windham,  13  Maine,  225,  228;  Gorham  v.  Spring- 
field, 21  lb.  58;  State  v.  Hallett,  8  Alabama,  159.  Actual  residence  Is  not  necessary 
to  retain  a  domicile  once  acquired.  It  is  retained  by  the  mere  intention  not  to  change 
it.  lb.  Sacket's  case,  1  Mass,  58;  Abington  v.  Boston,  4  Mass.  312;  Granbyu.  Am- 
herst, 7  Mass.  1 ;  Lincoln  v.  Hapgood,  11  Mass.  350 ;  Sears  v.  City  of  Boston,  1  Met- 
calf, 250  ;  Bradley  v.  Lowry,  1  Speers  Eq.  314 ;  Thorndike  v.  City  of  Boston,  1  Met- 
calf, 242,  246  ;  Knox  w.  Waldoborough,  3  Greenl.  455  ;  Waterborough  v.  Newfield, 
8  lb.  203,  205  ;  Shattuck  v.  Maynard,  3  N.  Hamp.  123  ;  Cadwalader  v.  Howell,  3 
Harrison,  138. 

In  regard  to  the  subject  of  domicile,  see  Story,  Confl.  Laws,  ch.  3,  §  39,  et  seq. ;  2 
Williams,  Executors,  {2d  Am.  ed.)  1084,  et  seq.  and  notes ;  Somerville ».  Somervilla, 
5  Ves.  (Sumner's  ed.)  750,  and  notes;  Greene  w.  Greene,  11  Pick.  410;  Cragie  ». 
Lewin,  4  Curt.  (Prer.)  435. 

1  Opinion  of  the  Judges  of  the  Supreme  Judicial  Court  of  Massachusetts,  in  Sup- 
plement to  5  Metcalf,  pp.  588,  589. 

^  See  Grant  v.  Dallibor,  11  Conn.  234,  238. 
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on  the  contrary,  you  show  that  the  place  of  his  residence  is  the 
seat  of  his  fortune,  or  the  place  of  his  birth,  upon  which  I  lay 
the  least  stress ;  but,  if  the  place  of  his  education,  where  he 
acquired  all  his  early  habits,  friends,  and  connections,  and  aU 
the  links  that  attach  him  to  society  are  found  there  ;  if  you  add 
to  that,  that  he  had  no  other 'fixed  residence  upon  an  establish- 
ment of  his  own,  you  answer  the  question."  ^ 

Another  learned  Judge  has  remarked,  "  domicile  is  not  lost 
by  mere  abandonment,  it  is  not  to  be  defeated  animo  only,  but 
animo  et  facto,  and  necessarily  remains  until  a  subsequent 
domicile  be  acquired  ^  unless  the  party  die  in  *  itinere 
toward  an  intended  domicile."  (a)  It  has  been  de-  [  10  ] 
cided,  that  a  person  does  not  change  his  domicile  by 
going  to  British  India  in  the  service  of  the  Crown  ;  secus,  if  he 
enters  into  the  service  of  the  East  India  Company,  (b) 

Where  a  British-born  subject,  or  a  person  entitled,  as  the  son 
of  an  Englishman,  (c)  to  the  privileges  of  a  British  subject, 
takes  up  a  permanent  re'sidence  abroad  for  commercial  purpo- 
ses," under  the  protection  of  treaties,  which  secure  to  British 
subjects  certain  immunities  and  privileges,  though  he  may  inva- 
riably act,  and  regard  himself  as  an  Englishman,  the  disposition 
of  his  personal  property  will  be  governed  by  the  law  of  the 
country,  which  he  has,  under  such  circumstances^  made  his 
home,  if  continuing  such  at  the  time  of  his  decease,  (d) 

It  has  been  made  a  question,  whether  infant  children,  who, 
after  the  death  of  the  father,  remain  under  the  care  of  their 
mother,  follow  the  domicile  which  she  may  from  time  to  time 
acquire,  or  retain  that  which  their  father  had  at  his  death,  until 
they  are  capable  of  gaining  one  by  acts  of  their  own.  The 
weight  of  authority  in  such  cases  seems  to  be  in  favor  of  the 
mother's  domicile  ;  and,  therefore,  where  an  Englishman,  domi- 
ciled in  Guernsey,  died  there,  and  the  widow  came  to  and  took 
up  her  residence  in  England,  bringing  her  children  with  her  ;  •  it 
was  held,  that  the  succession  to  the  personal  property  of  two  of 
her  children,  who  died  there  at  an  early  age,  was  to  be  governed 

(a)  Per  Sir  J.  Leach,  V.  C,  in  Monroe  v.  Douglas,  5  Madd.  379,  ante,  6,  note;  but 
on  this  subject,  see  Story's  Confl.  Laws,  §  46,  where  the  various  distinctions  are 
stated  in  a  series  of  propositions,  and  also  §  481  a,  in  note. 

(6)  Bruce  v.  Bruce,  2  Bos.  &  Pull.  229. 

(cj  Vide  Stat.  4  Geo.  n.  c.  21 ;  13  Geo.  IIL  c.  21. 

(a)  Moore  v.  Budd,  4  Hagg.  346.  , 


1  See  the  note  of  Mr.  Chancellor  Kent  on  this  subject,  2  Kent,  (5th  ed.)  430. 

2  See  Abington  v.  North  Bridgewater,  23  Pick.  170  ;  Thorndike  v.  City  of  Boston, 
1  Metcalf,  242;  Kilburn  v.  Bennett,  3  Metealf,  199;  Moore  v.  Wilkins,  10  New 
Hamp.  445,  456 ;  Story,  Confl.  Laws,  §  46 ;  Harvard  College  v.  Gore,  5  Pick.  374 ; 
Sears  v.  City  of  Boston,  1  Metcalf,  250;  Bradley  v.  Lowry,  1  Speers  Eq.  3,  15; 
Cooper  V.  Galbraith,  3  Wash.  C.  C.  546,  554.  In  Be  Roberts's  Will,  8  Paige,  519 ; 
Hallowell  v.  Saco,  5  Greenl,  143,  145 ;  Greene  tf.  Windham,  13  Maine,  225,  228 ; 
Gorham  v.  Springfield,  21  lb.  58;  State  v.  Hallett,  8  Alabama,  159;  Waterborough  v. 
Newfield,  8  Greenl.  203,  205  ;  Cadwalader  v.  Howell,  3  Harrison,  138. 
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by  the  law  of  England,  there  being  no  ground  to  impute  the 
removal  to  fraudulent  intention,  (a)  ^ 

(a)  Polinger  v.  Wightman,  3  Mer.  67  ;  but  see  Story,  Confl.  Laws,  §  46. 

1  See  2  Macpherson,  Infants,  (Lond.  ed.  1842,)  578,  579 ;  Story,  Confl.  Laws,  ,§  46. 
Whether  a  minor  can  gain  a  new  domicile  with  the  consent  of  his  father,  who  does 
not  change  his  own,  see  2  Macpherson,  578,  579  ;  Story,  Confl.  Laws,  §  46,  note.  - 

The  domicile  of  a  minor  or  of  a  person  non  compos  mentis,  under  guardianship,  may 
be  changed  by  the  direction  or  with  the  assent  of  the  guardian,  express  or  implied. 
Holyoke  «/  Haskins,  5  Pick.  20 ;  Leeds  v.  Freeport,  1  Fairf.  356 ;  2  Kent.  (5th  ed.) 
227,  in  note.  See  Upton  v.  Northbridge,  15  Mass.  239 ;  Cutts  v.  Haskins,  9  Mass. 
514;  Buckland  v.  Charlemont,  3  Pick.  173;  Guier  v.  O'Daniel,.  1  Binn.  349,  note; 
Story,  Confl.  Law's,  §  46,  note.  But  the  domicile  of  a  guardian  was  held  not  neces- 
sarily to  be  the  domicile  6f  his  minor  ward,  in  School  Directors  v.  James,  2  Watts  & 
Serg.  568.    See  2  Kent,  (5th  ed.)  227,  in  note. 
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CHAPTER    II. 

FOKM  AND  CHAEACTERISTICS  Or  THE  INSTRUMENT. 

Ambtjlatort  nature  of  wills. 

Form  of  wills. 

Instruments  in  the  form  of  deeds,  agreements,  &c.  held  to  be  testamentary,  [p.  12.] 

Instrument  commencing  as  an  indenture,  but  ending  as  a  will,  [p.  12.] 

Instrument  entitled  "Articles  of  Agreement,"  {p.  12.] 

Contemporaneous  deed  and  will  both  held  to  be  testamentary,  [p.  13.] 

Instrument  in  form  of  deed-poll,  held  testamentary,  [p.  14.] 

Remark  upon  Habergham  v.  Vincent,  [p.  15.] 

Attorney-General  v.  Jones.     Property  professedly  settled  by  deed,  held  liable  to 

legacy-duty,  [p.  15.] 
Remarks  upon  Attorney-General  v.  Jones,  [p.  17.] 
Case  of  Tompson  v.  Browne,  [p.  18.] 
Settlement  reserving  life  interest  to  settlor,  with  power  of  revocation,  held  that  the 

property  was  not  liable  to  legacy-duty,  [p.  18.]  ' 

Rule  in  Ecclesiastical  Courts  as  to  instruments  testamentary  in  substance  but  not  in 

form,  [p.  19.] 
Instruments  professing  to  be  deeds  of  settlement  held  testamentary,  [p.  20.1 
Papers  containing  words  of  present  gift  held  to  be  not  testamentary,  [p.  21.] 

—  so  as  to  other  papers  in  form  of  letters,  [p.  22.] 
Probate,  how  far  conclusive,  [p.  22.] 
As  to  probate  of  testamentary  appointments,  [p.  23.]  • 
Probate  of  wills  of  married  "women,  [p.  24.] 
Effect  of  recent  statute  in  checking  informal  and  irregular  testamentary  papers, 

[p.  25.] 
Mutual  wills,  [p.  26.] 

A  WILL  is  an  instrument  by  which  a  person  makes  a  disposi- 
tion of  his  property  to  take  effect  after  his  decease,  and  which 
is  in  its  own  nature  ambulatory  and  revocable  during  his  life.^ 
It  is  this  ambulatory  quality  which  forms  the  characteristic  of 
wills  ;  for  though  a  disposition  by  deed  may  postpone  the  pos- 
session or  enjoyment,  or  even  the  vesting,  until  the  death  of  the 
disposing  party,  yet  the  postponement  is  in  such  cp.se  produced 
by  the  express  terms,  and  does  not  result  from  the  nature,  of  the 
instrument.  Thus,  if  a  man,  by  deed,  limit  lands  to  the  use  of* 
himself  for  life,  with  remainder  to  the  use  of  A,  in  fee,  the 
effect  upon  the  usufructuary  enjoyment  is  precisely  the  same  as 
if  he  should,  by  his  will,  make  an  immediate  devise  of  such 
lands  to  A  in  fee  ;  and  yet  the  case  fully  illustrates  the  distinc- 
tion in  question  ;  for,  in  the  former  instance.  A,  immediately  on 
the  execution  of  the  deed,  becomes  entitled  to  a  remainder  in  fee, 
though  it  is  not  to  take  effect  in  possession  until  the  decease  of 
the  settlor,  while,  in  the  latter,  he  would  take  no  interest  what- 
ever until  the  decease  of  the  testator  should  have  called  the 
instrument  into  operation. 

The  law  has  not  made  requisite  to  the  validity  of  a  will,  that 


1  Brown  v.  Betts,  9  Cowen,  208;  ante,  1. 
VOL.  I.  2 
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it  should  assume  any  particular  form,  or  be  couched  in  language 
technically  appropriate  to  its  testamentary  character. 
[  12  1  It  is  *  sufficient  that  the  instrument,  however  irregular 
in  form  or  inartificial  in  expression,  discloses  the  inten- 
tion of  the  maker  respecting,  the  posthumous  destination  of  his 
property ;  and,  if  this  appear  to  be  the  nature  of  its  contents, 
any  contrary  title  or  designation  which  he  may  have  given  to 
it  wiU  be  disregarded*^ 

Thus  (a)  a  deed-poll,  and  even  an  agreement  or  other  instru- 
ment between  parties,  has  repeatedly  been  held  to  have  a  testa- 
mentary operation.^  As,  in  the  case  of  Hixon  v.  Hixon,  (6)  where 
A  by  indenture  made  between  him  on  the  one  part,  and  B  and 
C  of  the  other  part,  in  consideration  of  £5,  bargained  and  sold 
to  them  certain  lands  in  trust  to  sell  after  his  decease,  and  direct- 
ed the  money  to  arise  by  the  sale  to  be  employed  in  the  payment 
of  certain  sums  therein  mentioned ;  and  the  rest  therepf,  and  all 
his  personal  estate,  he  gave  and  bequeathed  (for  the  language 

(a)  West's  case,  Mo.  177,  pi.  314 ;  Manby  v.  Lakin,  1  Hagg.  130;. Re  Dunn,  Id. 
488  ;  Henderson  v.  Farbridge,  1  Euss.  497. 
(6)   1  Ch.  Cas.  248 ;  S.  C.  Finch,  195. 


^  Jacks  V.  Henderson,  1  Desaus.  554 ;  Jackson  v.  Jaclison,  6  Dana,  257 ;  Browne 
V.  Shand,  1  M'Cord,  409 ;  Allison  v.  Allison,  4  Hawks,  141 ;  Rohrer  v.  Stehman,  4 
Watts,  442  ;  Wheeler  v.  Durant,  3  Rich.  Eq.  452  ;  Symmes  v.  Arnold,  10  Georgia, 
506  ;  Means  v.  Means,  5  Strobh.  167  ;  Ragsdale  v.  Booker,  2  Strobh.  Eq.  348  ;  Rob- 
inson V.  Schly,  6  Georgia,  515.  But  the  same  paper  cannot  operate  both  as  a  deed 
and  as  a  will.  Thompson  B.Johnson,  19  Alabama,  59.  See  Dawson  u.  Dawson,  2 
Strobh.  Eq.  34.  Though  it  is  said  that  an  instrument  may  in  different  parts  be  both 
a  deed  and  ,a  will,  in  Robinson  v.  Schly,  6  Georgia,  515  ;  Dawson  v.  Dawson,  2  Strobh. 
Eq.  34. 

^  A  paper  which  purported  to  be  a  deed,  and  was  executed  as  such,  but  which  was 
■not  to  take  effect  until  after  the'  death  of  the  grantor,  was  construed  as  a  will,  in  order 
to  give  it  effect.  Millege  v.  Lamar,  4  Desaus.  617;  Gage  ».  Gage,  12  N.  Hamp. 
371  ;  Ingram  v.  Porter, '4  M'Cord,  198;  Thorold,!).  Thorbld,  1  Phill.  1,  and  cases 
cited;  Singleton  d.  Bremar,  4  M'Cord,  12;  Symmes  u.  Arnold,  10  <jeorgia,  506; 
Wheeler  v.  Durant,  3  Rich,  Eq.  452. 

A  will  is  in  its  nature  a  different  thing  from  a  deed,  and  although  the  testator  hap- 
,  pen  to  execute  it  with  the  formalities  of  a  deed,  e.  g.,  though  he  should  seal  it,  which 
is  no  part  or  ingredient  of  a  will,  yet  it  cannot  in  such  case  be  considered  as  a  deed. 
Lord  Darlington  v.  Pulteney,  1  Cowper,  260 ;  Attorney-General  v.  Jones,  3  Price, 
368.  Another  difference  exists  in  the  fact  that  a  will  is  by  its  nature  in  all  cases  a 
revocable  instrument.  Vynior's  case,  8  Co.  82  a.  So  there  may  be  a  joint  deed,  but 
there  cannot  be  a  joint  or  mutual  will.  Lord  Darlington  v.  Pulteney,  1  Cowper, 
268 ;  Hobson  v.  Blackburne,  1  Add.  277  ;  1  Williams,  Ex.  (2d  Am.  ed.)  9,  71,  103 ; 
Clayton  s.Xiverman,  2  Dev.  &  Bat.  558.  But  a  will  fnade  and  executed  jointly  by 
husband  and  wife,  devising  estates  of  which  he  was  sole  owner,  was,  at  his  death,  sus- 
tained as  a  valid  will  of  the  husband  alone.    Rogers  et  al.,  appellants,  2  Fairf.  303. 

An  instrument  having  some  of  the  features  of  a  will,  and  some  of  a  deed,  executed 
by  a  native  of  Scotland,  about  to  remove  to  this  country  to  take  possession  of  an 
'  estate  here,  and  made  to  prevent  disputes  in  case  of  his  death,  is  contingent,  and  can- 
not operate  to  defeat  the  claims  of  his  wife,  whom  he  man-ied  subsequently  in  this 
country.  Jacks  v.  Henderson,  1  Desaus.  543.  See  Stewart  v.  Stewart,  5  Conn.  317  ; 
Pitkin  V.  Pitkin,  7  Conn.  315  ;  Wagner  v.  M'Donald,  2  Harr.  &  J.  346. 

An  instrument  limited  by  a  condition  as  to  its  operation,  cannot  be  admitted  to 
probate  as  a  will,  after  failure  of  the  contingency,  on  the  happening  of  which  it  was 
to  have  taken  effect.  Todd's  Will,  2  Watts  &  Serg.  145.  See  Strauss  v.  Schmidt,  3 
Phill.  209  ;  Ingram  v.  Strong,  2  Phill.  294. 
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was  here  changed  to  the  first  person)  in  favor  of  certain  persons. 
A  made  B  and  C  executors  of  his  will ;  and  signed,  sealed, 
published,  and  declared  the  instrument  as  his  will,  in  the  pres- 
ence of  several  witnesses.  The  Court  declared  this  to  be  a 
good  will, 

So,  in  the  case  of  Greene  v.  Proude,  {a)  where,  by  instrument 
entitled  "Articles  of  Agreement,"  made  between  A  of  the  one 
part,  and  B  of  the  other  part,  it  was  agreed  between  them  that 
A,  being  sick  in  body,  gives,  &c. :  in  consideration  whereof  B 
promised  to  pEty  several  sums  of  mon6y.  The  instrument  con- 
cluded in  the  ordinary  manner  of  deeds,  i.  e.  "  in  witness  where- 
of the  parties  have  hereunto  interchangeably  set  their  hands  and 
seals."  This  instrument  was  delivered  as  a  deed ;  but 
it  was  held  to  be  *  testamentary,  and  as  such  revoca-  [  13  ] 
ble,  and  the  Court  seems  to  have  been  influenced  by 
the  circumstance,  that  the  person  who  prepared  it  was  instructed 
to  make  a  will. 

Again,  in  the  case  of  Peacock  v.  Monk,  (b)  where  A,  being 
about  to  settle  his  affairs,  upon  the  same  day  made  two  instru- 
ments ;  one  he  called  a  deed,  by  way  of  agreement  between  him 
and  B,  and  the  other  h|  called  a  will.  By  the  deed,  he  put 
£4000  into  the  hands  of  B,  to  pay  to  A  himself  an  annuity  for 
life  of  £160,  and  afterwards  to  pay  £1000  a-piece  to  C  and  D 
if  they  survived  him,  and  an  annuity  of  £100  to  E  for  life,  if  she 
survived  him,  the  residue  to  B.  There  was  a  proviso,  that  if  the 
£160  annuity  was  in  arrear,  B  should  repay  the  £4000  to  A,  to 
be  placed  out  in  the  joint  names  of  A  and  B.  (c)  By  the  will, 
B  was  appointed  executor  and  made  residuary  legatee.  Lord 
Hardwicke  said,  "  B  being  both  executor  in  the  will  and  con- 
tractor in  the  deed,  and  both  instruments  being  executed  at  the 
same  instant,  (as  it  must  be  taken,  being  on  the  same  day,)  it 
speaks  the  whole  to  be  a  testamentary  act.  In  several  cases,  the 
nearness  of  one  act  to  another  makes  the  Court  take  them  as 
one ;  so  that  it  is  a  testamentary  act,  though  not  strictly  so, 
because  not  revocable."  (d)  ^  The  case  of  Tomkyns  v.  Lad- 
broke,  (e)  before  the  same  Judge,  was  very  similar  in  its  circum- 

(a)  3  Keb.  310  ;  S.  C.  1  Mod.  117. 

(6)  1  Ves.  Sen.  127. 

(c)  Thia  dause  showed  that  the  insttrument  was  designed  to  operate  in  the  donor's 
lifetime.  In  a  much  earlier  ease,  {Audley'scase,  4  Leon.  166,)  it  appears  to  have  been 
considered  as  conclusive  against  the  construing  of  an  instrument  as  a  will,  that  by  it 
an  estate  was  to  be  taken  by  the  maker,  "  who  could  not  take  by  his  own  will." 

{d)  By  this  observation  it  shoald  seem,  that  his  Lordship  thought  that  the  instru- 
ment might  be  testamentaiy  for  some  purposes,  but  not  for  others ;  a  doctrine  in 
which  there  seems  insuperable  difficulty. 

(e)  2  Ves.  Sen.  591. 

1  A  paper,  referred  to  in  a  will  duly  executed,  or  so  described  that  there  can  be  no 
doubt  of  its  identity,  becomes  part  of  the  will,  whether  executed  or  not ;  but  a  paper 
executed  after  the  will,  and  not  duly  attested,  can  have  no  operation  as  a  testamen- 
tary paper.    Johnson  v.  Clarkson,  3  Rich.  Eq.  305;  Tonnele  v.  Hall,  4  Comst  140. 
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stances.  A,  a  freeman  of  London,  two  days  before  his  death, 
executed  a  will  and  a  deed,  by  the  last  of  which  he  as- 
[  14  ]  signed  ^5000,  *  part  of  his  personal  estate,  to  trustees, 
to  the  separate  use  of  his  daughter.  Lord  Hardwicke 
held  that  this  was  a  testamentary  act,  and,  as  such,  a  fraud  on 
the  custom,  which  allows  a  freeman  to  give  away  his  personal 
estate  by  act  in  extremis,  provided  he  divest  himself  of  all  prop- 
erty in  it ;  but  not  if  he  reserved  to  himself  a  power  over  it. 
The  case  of  Hogg  w.  Lashley,  decided  by  the  House  of  Lords,(a) 
is  confirmatory  of  the  same  principle ;  an  instrument  executed 
in  the  form  of  a  Scotch  settlement,  (for  lands  in  Scotland  axe 
not  disposable  by  will,)  but  containing  dispositions  intended  for 
the  most  part  to  take  effect  after  the  decease  of  the  maker,  hav- 
ing been  by  the  House  adjudged  to  be  testamentary. 

Again,  in  the  case  of  Haberghan  v.  Vincent,  (b)  where  A,  by 
his  wUl  duly  executed  and  attested,  devised  his  freehold  and 
copyhold  estates  to  certain  uses,  With  remainder  to  such  persons 
and  for  such  estates  as  he,  by  any  deed  or  instrument  in  writing, 
to  be  executed  by  him  and  attested  by  two  witnesses,  should 
appoint.  By  an  instrument  executed  on  the  following  day,  un- 
der the  hand  and  seal  of  the  testator,  stamped  and  concluded 
like  a  deed,  the  testator  recited  this  power  in  his  will,  and  then 
proceeded  thus  :  "  Now  know  ye,  that,  by  this  my  deed-poll,  I 
do  direct  and  appoint  that  my  trustees  [naming  them]  shall,  im- 
mediately after,"  &c.,  convey  to  certain  uses,  &c.  It  was  held  by 
Lord  Loughborough,  assisted  by  Mr.  Justice  Wilson  and  Mr. 
Justice  BuUer,  that  the  second  instrument  was  testamentary. 
Mr.  Justice  BuUer  said,  that  the  cases  had  established  that  an 
instrument  in  any  form,  whether  a  deed-poll  or  indenture,  if  the 
obvious  purpose  is  not  to  take  placfe  till  after  the  death  of  the 
person  making  it,  shall  operate  as  a  will.  In  one  of  the  cases 
there  were  express  words  of  immediate  grant,  and  a  considera- 
tion to  support  it  as  a  grant ;  but,  as  upon  the  whole,  the  inten- 
tion was  that  it  should  have  a  future  operation  after  his  death, 
it  was  considered  as  a  will.-'^ 

The  consequence  in  this  case  of  holding  the  instrument  to  be 
a  codicil  to  the  will  was,  that  it  operated  on  the  copyholds,  but 
not  on  the  freeholds,  for  want  of  an  adequate  attestation  ;  the 
Court  being  decidedly  of  opinion  that  a  testator  could  not,  by  a 
will  attested  by  three  witnesses,  reserve  to  himself  a  power  to 
dispose  of  freehold  estates  by  an  unattested  codicil. 

The  question,  whether  an  instrument  in  the  form  of  a  deed 
operated  as  a  will,  was  much  discussed  in  the  subsequent  case  of 

(a)  7th  of  May,  1702,  stated  3  Hagg.  415  rt. 
(i)  2  Vea.  Jun.  204;  Si  C,  4  Bro.  C.  C.  355. 


1  Allison  V.  Allison,  4  Hawks,  141  ;  Wheeler  v.  Davailt,  3  Rich.  Eq.  452. 
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Attorney-General  v.  Jones,  (a)  where  A,  by  indenture  dated 
March  25, 1813,  assigned,  for  a  nominal  pecuniary  considera- 
tion, certain  leasehold  property  to  C  and  D ;  also  certain  stock 
in  the  funds  with  the  dividends  which  should  be  due  thereon 
at  his  decease,  the  arrears  of  any  pension  that  might  be  due 
to  him  at  his  death,  and  his  household  furniture,  &c.,  and  all 
other  his  personal  estate  then  belonging  to  him,  or  which  should 
belong  to  him  at  his  decease,  upon  trust,  for  himself  for  life,  and 
after  his  decease,  for  B  (an  illegitimate  daughter).  The  instru- 
ment reserved  to  A  a  power  of  revocation  by  deed  or  will.  By 
will,  dated  April  16, 1813,  A  confirmed  the  deed,  except  as  to 
certain  particulars,  which  he  specified,  and  appointed  the  same 
persons  as  were  trustees  in  the  deed,  executors.  A  did  not 
transfer  the  stock,  or  part  with  the  possession  of  the  assigned 
property,  or  even  communicate  to  the  trustees  the  existence  of 
the  deed,  which  he  retained  in  his  own  custody.  The  question 
was,  whether  the  property  assigned  by  it  was  accompanied  by 
the  legacy  duty ;  and  three  of  the  Barons  of  the  Ex- 
chequer decided  in  the  affirmative,  *  adverting,  in  the  [  16  ] 
course  of  very  long  judgments,  to  the  circumstance 
that  the  consideration  was  nominal ;  that  the  trust  for  the  grantor 
was  not  to  receive  the  dividends  merely,  but  implied  a  powef  in 
him  to  dispose  of  the  property  as  he  should  think  proper ;  (b) 
that  he  kept  the  deed  in  his  own  possession ;  never  transferred 
the  stock  to  the  trustees,  nor  invested  them  with  the  control  of 
the  property,  or  even  informed  them  of  it ;  that,  though  the  legal 
estate  was  in  the  trustees,  (for  this  with  lingular  inconsistency  was 
admitted,)  the  actual  ownership  remained  with  the  grantor  ;  that 
the  deed  professed  to  grant  the  property  of  which  the  maker 
should  be  possessed  at  the  time  of  his  decease,  which,  otherwise 
than  as  a  will,  it  could  not  do ;  that  it  contained  a  power  of 
revocation  by  the  most  informal  instruments ;  and,  lastly,  (on 
which  great  stress  was  laid,)  that  the  will,  by  referring  to  and 
confirming  the  deed,  "  threw  a  testamentary  character  over  the 
whole."  Woody  B.,  in  support  of  his  contrary  opinion,  relied 
not  only  on  the  form  of  the  instrument,  which  was  perfect  as  a 
deed,  but  on  its  effect ;  which,  he  said,  was  to  vest  the  legal 
estate  in  the  leasehold  property  in  the  trustees  instanter ;  and 
was  there,  he  asked,  a  case  where  the  estate  passed  by  a  will  in 
the  lifetime  of  the  testator  ?  He  argued,  that  the  confirmation 
of  it  in  the  subsequent  will  made  no  difference.  "  Suppose," 
said  the  learned  Judge,  "  there  had  been  no  power  of  revocation, 
would  it  not  have  been  valid  as  a  deed  ?  and  suppose,  iu  that 
case,  the  party  had  made  a  will,  disposing  of  the  property  dif- 
ferently, that  will.would  not  avail  against  a  deed ;  but  the  deed, 
notwithstanding  the  alteration  of  the  will,  if  he  had  not  re- 

(a)  3  Price,  460. 

(6)  It  was  merely  for  the  use  and  benefit  of  A  for  life. 
1* 
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served  the  power,  would  prevail  against  the  will-     That  shows 
it  as  a  deed.     If,  on  the  other  hand,  he  had  made  a  will 
[  17  ]        *  and  then  another,  the  second  would  have  been  a  revo- 
cation of  the  first." 

The  principle  of  this  decision  has  been  generally  condemned ; 
indeed,  the  reasoning  of  some  of  the  learned  Barons  seems  very- 
inconclusive  and  unsatisfactory.  The  reliance  placed  on  the 
power  of  revocation  was  especially  unfortunate  ;  for  the  inser- 
tion of  such  a  clause,  so  far  from  indicating  an  intention  to 
make  a  will,  imparts  quite  a  contrary  color  to  the  transaction, 
as  a  will  wants  not  an  express  power  to  render  it  revocable. 
The  -fact,  too,  of  the  assignment  being  extended  to  all  the 
property  of  which  the  grantor  should  happen  to  be  possessed, 
at  his  decease,  shows  only  that  he  attempted  to  include  what 
he  could  not,  and  not  that  he  meant  to  resort  to  a  different 
species  of  disposition.  Nor  do  the  arguments,  founded  on  the 
retention  of  the  custody  of  the  deed  and  the  possession  of  the 
property,  appear  to  be  more  convincing;  for,  though  these  cir- 
cumstances are  often  very  important  when  the  claims  of  cred- 
itors and  purchasers  are  under  consideration,  yet  it  has  never 
been  .ruled  that  in  order  to  render  a  settlement  binding  on  the 
settlor's  own  representatives  the  deed  must  be  disclosed,  and 
the  possession  of  the  property  relinquished  by  him  ;  on  the  con- 
trary, dispositions  of  property  by  a  deed  taking  effect  inter 
vivos,  have  often  been  supported  under  such  circumstances. 
Still  more  difficult  is  it  to  accede  to  the  position  that  the  refer- 
ence to  the  settlement  in*  the  subsequent  will  ".threw  a  testa- 
mentary character  over  the  whole."  Testators  frequently  refer 
to,  for  the  purpose  of  confirming,  some  antecedent  disposi- 
tion of  property  by  deed ;  and  it  has  never  been  surmised  that 
such  confirmation  rendered  the  instrument  referred  to  testamen- 
tary. If  testamentary  for  one  purpose,  it  must  be  so  for  every 
purpose ;  and  hence  we  are  forced  to  conclude  that  if 
[  18  ]  B,  *  the  cestui  que  trust,  had  died  in  her  putative  fath^ 
er's  lifetime,  the  property  in  question  would  have  gone, 
not  to  her  representatives,  (which  if  she  had  died  intestate  and 
unmarried  would  have  let  in  the  title  of  the  crown,)  but  to  those : 
of  the  settlor,  who  would  necessarily  have  been  entitled,  under 
the  doctrine  of  lapse,  if  the  instrument  were  to  be  construed  as 
a  will. 

A  question  of  a  similar  nature  came  under  consideration  in  the 
recent  case  of  Tompson  v.  Browne,  (a)  which  was  as  follows : 
By  an  indenture  of  settlement  dated  August  19, 1823,  made  be- 
tween A  of  the  first  part,  B  of  the  second  part,  C  and  D  (natu- 
ral daughters  of  A  and  B)  of  the  third  part,.and  E  and  F  of 
the  fourth  part ;  after  reciting  that  A  was  desirous  of  making 
some   provision  for  their  children,  C  and  D,  and  had  therefore 

(a)  3  My.  &  K.  32. 
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lately  transferred  into  the  joint  names  of  E  and  F,  the  sum  of 
£6090  new  4  per  cent.  Bank  Annuities ;  it  was  then  witnessed 
that  E  and  F  and  the  survivor,  &c.,  should  stand  possessed  of 
the  said  stock,  upon  trust,  to  permit  A  or  his  assigns  to  receive 
the  dividends  during  his  life ;  and  after  his  decease,  upon  trust, 
to  appropriate  so  much  of  the  stock  as  would  produce  £80  per 
annum,  and  pay  the  dividends  thereof  to  B  for  her  life ;  and  as  to 
the  residue  of  the  stock,  and  also,  after  the  decease  of  B,  as 
to  the  appropriated  fund,  upon  trust,  to  transfer  the  same  to  C 
and  D,  in  equal  shares,  at  the  age  of  twenty-five  or  marriage. 
The  settlement  contained  a  power  to  A  to  revoke  the  trusts  and 
appoint  any  others  in  lieu  thereof.  A  gind  B  being  both  dead, 
the  cestui  que  trust  claimed  a  transfer  of  the  fund ;  and  the  ques- 
tion raised  by  the  trustees  was,  whether  the  instrument  was  not 
testamentary,  and  the  fund  accordingly  subject  to  legacy  duty  ? 
The  affirmative  was  attempted  to  be  maintained  on 
the  *  authority  of  the  case  of  Attorney-General  v.  Jones ;  [  19  ] 
but  Sir  C.  C.  Pepys,  M.  R.,  decided  that  the  legacy  duty 
did  not  attach.  "  The  decision  in  the  Attorney-General  v.  Jones," 
said  his  Honor,  "  seems  to  have  proceeded  upon  the  ground  that, 
under  the  circumstances  of  that  case,  nothing  passed  from  the 
maker  of  the  instrument,  so  as  to  entitle  any  other  person  to 
interfere  with  his  property  in  his  lifetime,  i/"  there  be  anything  in 
that  decision  to  support  the  notion,  that  where  a  person  by  deed 
settles  property  to  his  own  use  during  his  life,  and  after  his  de- 
cease for  the  benefit  of  other  persons,  a  power  of  revocation 
reserved  in  such  a  deed  alters  the  character  of  the  instrument,  and 
renders  it  testamentary,  and,  consequently,  subject  to  legacy  duty, 
I  can  only  say  that  if  this  were  law,  a  great  number  of  transac- 
tions, of  which  the  validity  has  never  been  doubted,  would  be 
.  liable  to  be  impeached." 

Although  the  remarks  of  the  Master  of  the  Rolls  (now  Lord 
Chancellor  Cottenham)  are  expressed  with  great  caution,  they 
leave  no  doubt  that  the  doctrine  of  the  case  of  the  Attorney- 
General  V.  Jones  will  not  be  carried  beyond  the  particular  circum- 
stances of  the  case,  a  coincidence  with  which  should  be  avoided 
as  much  as  possible  in  the  preparation  of  such  instruments. 

The  Ecclesiastical  Judges  (before  whom,  of  course,  questions 
of  this  kind  are  most  firequently  agitated),  act  fully  up  to  the 
principle  which  regards  as  testamentary  any  instrument  that  is 
designed  not  to  take  effect  until  the  maker's  decease,  though 
assuming  the  form  of  a  disposition  inter  vivos ;  and  more  espe- 
cially if  it  be  incapable  of  operation  in  the  intended  form ;  ^  and, 
accordingly,  in  repeated  instances,  the  Prerogative  Court  has 
granted  probate  of  such  irregular  documents  as  the  assignment 


1  1  Williams,  Ex.  (2d  Am.  ed.)  59. 
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of  a  bond  by  indorsement,  (a)  ^  receipts  for  stock  and 
[  20  ]  bills  indorsed,  (b)  *  a  letter,  (c)  ^  marriage  articles,  (d) 
and  promissory  notes,  and  notes  payable  by  executors, 
in  order  to  avoid  the  legacy  duty,  (e)  ?  On  tbe  same  principle 
Sir  J.  Nicholl  admitted  to  probate,  as  testamentary,  the  drafts  of 
three  bonds,  prepared  in  the  lifetinae  of  the  deceased,  and 
intended  to  be  executed  by  him,  to  the  trustees  of  the  marriage 
settlement  of  his  three  daughters,  in  substitution  for.  legacies 
which  he  had,  by  a  revoked  will,  bequeathed  foir  the  benefit  of 
the  daughters^  and  the  execution  of  which  bonds  was  prevented 
by  his  death.  (/) 

In  another  case,  the  facts  shortly  were,  that,  in  1819,  A,  and 
B,  his  wife,  executed  a  deed,  conveying  property  to  trustees  for 
the  use  of  A  and  B,  and  upon  the  death  of  the  survivor,  to  pay 
over  the  property  {g)  to  different  persons.  A  survived  Ms  wife, 
and  died  without  having  exercised  a  power  reserved  to  him  of 
revoking  the  trusts.  Probate  to  the  trustees  was  prayed,  on  the 
ground  that  the  deed  was,  in  its  whole  purport  and  effect,  testa- 
mentary, not  being  to  operate  until  after  the  death  of  A,  and 
the  Court  decreed  accordingly.  (A) 

In  a  subsequent  case,  probate  was,  without  hesitation,  granted 
of  an  instrument  under  hand  and  seal,  entitled  an  indenture,  and 
made  between  A  of  the  first  part,  and  other  persons  of  the 
second  and  third  parts,  by  which  A,  in  consideration  of  natural 
love  and  affection,  assigned  his  household  goods  and  farming 
stock,  and  other  personal  estate  which  he  then  was  or  should  at 
his  decease  be  possessed  of,  to  B,  his  executors  or  ad- 
[  21  ]  ministrators,  upon  *  trust,  to  permit  him  (t)  to  enjoy 
the  same  for  life,  and  after  his  decease  to  convert  the 
property  and  divide  the  proceeds  among  certain  relatives  of  A ; 
the  Court  considering  that  the  fact  of  the  deed  reserving  to  A  all 
the  beneficial  interest  in  the  property  until  his  death,  was  con- 
la)  Musgrave  v.  Down,  T.  T.  1784 ;  cit.  2  Hagg.  147. 

(6)  Sabine  v.  Goate  and  Church,  1782;  cit.  2  Hagg.  247. 

(c)  Drybutter  ».  Hodges,  E.  T.  1793  ;  cit.  2  Hagg.  247. 

\d)  Mavnell  «.  Walton,  T.  T.  1796;  cit.  2  Hagg.  247;  Passmore  k.  Passaiore,  1 
Phill.  218;  In  Re  Knight,  2  Hagg.  554. 

(e)  Maxee  v.  Shute,  H,  T.  1799;  cit.  2  Hagg.  247. 

(/■)  Masterman  v.  Maberley,  2  Hagg.  235. 

\g)  Such  are  the  loose  terms  of  the  report. 

(A)  In  Re  Knight,  2  Hagg.  554. 

(i)  Shingler  v.  Femberton,  4  Hagg.  356. 

1  Where  the  payee  of  a,  note  made  on  it  the  following  indorsement :  "  If  I  am  not 
livin|  at  the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to  A.  H.,"  and  hav- 
ing signed  it,  afterwards  died  before  the  note  was  paid,  it  was  held  that  the  indorse- 
ment was  testamentary,  and  entitled  to  probate  as  a  will.  Hunt  w.  Hunt,  4  N.  Hamp. 
434;  Jackson  ti.  Jackson,  6  Dana,  30.     See  Plumstead's  appeal,  4  Sevg.'  &  R.  545. 

"  Boyd  V.  Boyd,  6  Gill  &  Johns.  25 ;  Dewey  i/.  Barton,  2  Phill.  575 ;  Manby  v. 
Lakin,  1  Hagg.  130;  Morroll  v.  Dickey,  1  Johns.  Ch.  153. 

s.So  drafts  on  bankers,  Bartholomew  v.  Henley,  3  Phill.  317:  Jones  v.  Nicholav, 
2Eng.  Law&Eq.  591.  •  ,  •" 
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elusive  as  to  its  testamentary  character.  It  is  to  be  remem- 
bered, however,  that  these  several  adjudications  occurred  before 
the  case  of  Tompson  v.  Browne,  (a)  already  stated,  which  will 
exert  some  influence  upon  the  future  decisions  even  of  the 
Ecclesiastical  Courts  in  regard  to  the  testamentary  quality  of  an 
instrument  intended  to  operate  as  a  deed ;  and  now  that  a  will 
made  since  the  year  1837  requires,  with  respect  to  property  of 
any  description,  an  attestation  by  two  witnesses,  its  validity  as 
an  actual  disposition  of  the  property  would,  if  not  so  attested, 
depend  upon  the  maintenance  of  its  non-testamentary  char- 
acter. 

But  it  should  seem  that,  if  the  instrument  is  not  testamentary, 
either  in  form  or  in  substance,  (none  of  the  gifts  in  it  being  ex- 
pressed in  testamentary  language,  or  being  in  terms  postponed 
to  the  death  of  the  maker,)  and  if  no  collateral  evidence  is  ad- 
duced to  show  that  it  was  intended  as  a  will,  (for  the  Ecclesi- 
astical Courts  admit  evidence  of  this  nature,)  ^  probate  will  not 
be  granted  of  it  as  a  testamentary  document.^  Thus,  where  a 
minor  aged  nineteen,  (at  a  period  when  minors  of  such  an  age 
were  capable  of  making  wills  of  personal  estate,)  wrote  a  paper 
in  these  words :  "  I,  A  B,  of,  &c.,  in  the  presence  of  the  two 
undermentioned  witnesses,  C  D,  of,  &c.,  and  E  F,  of,  &c.,  do 

give  all  my  goods  and  chatftels  to  M.  D.,  of ,  spinster." 

This  paper  was  dated  and  witnessed  by  the  two  per- 
sons referred  to  in  the  body  of  it.  The  *  Court  was  of  [  22  ] 
opinion  that,  as  the  paper  bore  upon  the  face  of  it  no 
evidence  of  its  being  intended  to  be  testamentary,  but  it  rather 
appeared,  both  from  its  contents  and  the  evidence  dehors  (though 
the  latter  was  rather  conflicting)  to  have  been  intended  as  a 
present  gift,  probate  ought  npt  to  be  granted,  (b) 

And,  in  another  case,  probate  was  refused  of  a  letter  addressed 
by  the  deceased  to  a  friend,  directing  the  sale  of  stock  in  the 
public  funds,  and  the  distribution  of  the  proceeds,  on  the  ground 
that  it  referred  to  an  immediate  and  not  to  a  posthumous 
sale,  (c)  ^ 

(a)  3  My.  &  K.  32  ;  ante,  18. 

(b)  King's  Proctor  v.  Daines,  3  Hagg.  218. 

(c)  Glynn  v.  Oglander,  2  Hagg.  428. 

1  Wareham  v.  Sellers,  9  Gill  &  Johns.  98 ;  Gage  v.  Gage,  12  N.  Hamp.  371 ;  With- 
erspoon  v.  Witherspoon,  2  M'Cord,  520.  Where  it  was  doubtful  whether  an  instru- 
ment offered  in  evidence  was  a  deed  or  a  will,  the  facts  of  its  execution  and  delivery, 
and  the  declarations  of  the  maker  at  the  time,  together  with  the  instrument,  were  held 
to  be  proper  for  the  consideration  of  the  jury.  Harrington  v.  Bradford,  Walker,  520. 
See  Gage  v.  Gage,  12  N.  Hamp.  371. 

^  A  paper,  though  containing  some  technical  expressions,  which  might  embrace 
the  idea  of  a  testamentary  disposition  of  pi-operty,  was  not  considered  in  the  nature  of 
a  will,  as  the  acts  to  be  done  by  the  person  named  in  it,  were  to  be  executed  as 
speedily  as  possible,  and  in  the  lifetime  of  the  maker.  Hamilton  v.  Peace,  2  Desaus. 
92 ;  Thompson  v.  Johnson,  19  Alabama,  59  ;  Robey  v.  Hannon,  6  Gill,  463. 

'  A  letter  disposing  of  personal  property  in  case  Of  the  writer's  death,  was  held  a 
good  will.    Boyd  v.  Boyd,  6  Gill  &  Johns.  25. 
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So,  in  a  very  recent  case,  a  paper  addressed  by  a  testator  to 
his  executors  was  held  not  to  be  testamentary,  the  same  not 
being  dispositive  in  terms,  nor  shown  by  extrinsic  evidence  to 
have  been  so  intended,  (a)  In  this  case  Sir  Herbert-  Jenner 
observed  that  there  was  this  distinction  in  the  consideration  of 
papers  which  are  in  their  terms  dispositive,  and  those  which 
are  of  an  equivocal  character,  that  the  first  will  be  entitled  to 
probate,  unless  as  in  the  case  of  NichoUs  v.  NichoUs,  (b)  they 
proved  not  to  have  been  written  animo  testandi ;  whilst  in 
the  latter,  the  animus  must  be  proved  by  the  party  claiming 
under  it.-' 

And  here  it  may  be  remarked  that  the  gi!anting  of  probate  is 

conclusive  as  to  the  testamentary  character  of  the  in- 
[  23  ]        strument  in  reference  to  personalty  (c)  ^  but  not  with  *re- 

spect  to  real  estate,  either  freehold  or.  copyhold ;  for  as 
to  all  persons,  other  than  those  who  claim  the  personalty,  the 
proceeding  of  the  Ecclesiastical  Court  in  this  manner  is  res  inter 
alios  acta,  (d)     And,  even  with  respect  to  personal  estate,  the 

(a)  Griffin  v.  Fei-ard,  1  Curt.  97. 

lb)  2  Phill.  p.  180. 

(c)  See  Douglas  v.  Cooper,  3  My.  &  K.  378.  The  executors  are  considered  as 
representing  the  legatees,  in  regard  to  the  litigation  respecting  the  validity  of  the  will ; 
and  unless  a  case  of  fraud  and  collusion  can  Tie  made  out  against  them,  the  legatees 
are  bound  by  the  adjudication  in  the  suit  to  which  the  executors  are  parties.  Colvin 
V.  I'razer,  2  Hagg.  292  ;  Medley  v.  Wood,  1  Hagg.  645  ;  Newell  v.  Weeks,  2  Phill. 
224;  and  that,  too,  though  the  same  persons  are  executors  under  two  conflicting 
testamentary  instruments.  Hayle  v.  Hasted,  1  Curt.  237.  The  Court,  however, 
sometimes  directs  the  parties  interested  to  be  brought  before  it.  Reynolds  v.  Thrupp, 
1  Curt.  570. 

{d}  Hume  v.  Kundall,  6  Madd.  331. 

• 

1  See  Wareham  v.  Sellers,  9  Gill  &  Johns.  98  ;  Lyles  v.  Lyles,  2  Nott  &  M'C.  531. 

2  See  Colton  v.  Boss,  2  Paige,  396  ;  Van  Renssellear  v.  Morris,  1  Paige,  13 ;  Nalle 
V.  Penwick,  4  Band,  585  ;  Morrell  v.  Dickey,  1  Johns.  Ch.  153  ;  Darrington  v.  Bar- 
land,  3  Porter,  II  ;  Russell  v.  Dickson,  1  Con.  &  Law,  284 ;  2  Greenl.  Ev.  ^  672; 
1  Williams,  Ex.  (2d  Am.  ed.)  368  et  seq. ;  Appeal  of  Peebles,  15  Serg.  &  Rawle,  42; 
Tompkins  v.  Tompkins,  1  Story,  C.  C.  547 ;  Bogardus  ti.  Clark,  4  Paige,  623.  In 
many  of  the  United  States,  the  granting  of  probate  in  the  Courts  established  by 
statute,  is  as  conclusive  upon  the  testamentary  character  of  the  instrument  in  refer- 
ence to  real,  as.  to  personal  estate.  Post,  212,  213,  notes.  Independent  of  statute 
modifications,  the  powers  of  the  Court  of  the  Surrogate,  Judge  of  Probate,  Orphan's 
Court,  Ordinary,  or  of  whatever  officer,  coming  in  the  place  of  the  English  Ecclesi- 
astical Court,  (and  such  a  Court  exists  in  every  State,)  are  the  same  with  those  of  the 
English  Ordinary,  in  respect  to  the  wills  and  estates  of  testators  and  intestates,  and 
their  decrees  are  to  be  received  as  conclusive  evidence  under  the  same  limitations! 
See  Crossland  v.  Murdock,  4  M'Cord,  217  ;  Bogardus  v.  Clark,  1  Edwards,  Ch.  266- 
270  ;  S.  C.  4  Paige,  623  ;  Harrison  v.  Rowan,  3  Wash.  C.  C.  580,  582  :  Den  v.  Ayres, 
1  Green,  153  ;  Darby  «.  Mayer,  10  Wheat.  465,  469  ;  Donaldson  v.  Winter,  1  Mlllei', 
(Lou.  R.)  137,  144  ;  Heirs  of  Lewis  v.  Executors  of  Lewis,  5  Miller,  (Lou.  R.)  387, 
393  ;  Dubois  v.  Dubois,  6  Cowen,  494  ;  post,  212,  213,  notes. 

"  It  is  a  legal  consequence  of  the  exclusive  jurisdiction  of  the  Ecclesiastical  Courts 
of  England,  in  deciding  on  the  validity  of  wills  of  personalty,  and  granting  adminis- 
tration, that  their  sentences,  pronounced  in  the  exercise  of  such  exclusive  jurisdiction, 
should  be  conclusive  evidence  of  the  right  directly  determined.  Hence  a  probate, 
even  in  common  form,  unrevoked,  is  conclusive  both  in  the  courts  of  law  and  of 
equity,  as  to  the  appointment  of  executor,  and  the  validity  and  contents  of  a  will,  So 


OF   THE   INSTRUMENT.  23 

granting  probate  of  any  paper  has  no  other  effect  than  to  estab- 
lish generally  its  claim  to  be  received  as  testamentary ;  and  it 
remains  for  the  temporal  courts  (or  the  Spiritual  Court  in  the 
exercise  of  a  distinct,  though  now  little  used  branch  of  its  jm-is- 


far  as  it  extends  to  personal  property ;  and  it  cannot  be  Impeached  by  evidence,  even 
of  frand. 

"  Tlierefore,  it  is  not  allowable  to  prore  that  another  person  was  appointed  execu- 
tor, or  that  the  testator  was  insane,  or  that  the  will  of  which  the  probate  has  been 
granted,  was  forged,  for  that  would  be  directly  contrary  to  the  seal  of  the  Ordinary  in 
a  matter  within  his  exclusive  jurisdiction."     1  Williams,  Ex.  (2d  Am..ed.)  368,  369. 

In  Clark  v.  Fisher,  1  Paige,  1 76,  Chancellor  Walworth  said :  "  Surrogates  hav- 
ing exclusive  jurisdiction  in  relation  to  the  proof  of  wills  of  personal  property,  they 
must  of  necessity  determine  all  questions  of  fraud,  imposition,  and  undue  influence 
in  procuring  such  wills,  as  well  as  the  general  question  relative  to  the  capacity  of  the 
testator."    See  McDowall  v.  Peytoij,  2  Desaus.  313. 

"  So,  after  a  sentence  in  the  Ecclesiastical  Court  determining  the  question  of  who 
are  the  next  of  kin  of  the  intestate,  and  granting  letters  of  administration  to  the  per- 
son found  to  be  such  next  of  kin,  the  Court  of  Chancery  is  precluded  from  directing 
any  issue  to  try  that  question. 

"  Upon  this  principle  it  was  decided  in  a  modern  case,  that  payment  of  money  to  an 
executor,  who  has  obtained  probate  of  a  forged  will,  is  a  discharge  to  the  debtor  of 
the  deceased,  notwithstanding  the  probate  be  afterwards  declared  null  in  the  Ecclesi- 
astical Court,  and  administration  be  granted  to  the  intestate's  next  of  kin  ;  for  if  the 
executor  had  brought  an  action  against  the  debtor,  the  latter  could  not  have  contro- 
verted the  title  of  the  executor,  as  long  as  the  probate  was  unrepealed ;  and  the 
debtor  was  not  obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence  could  be 
made  to  it. 

'•  When  there  is  a  question,  whether  particular  legacies  given  by  will  are  cumula- 
tive or  substituted,  it  is  often  determined  by  the  circumstance  of  the  bequests  having 
been  given  by  distinct  instruments.  In  such  a  case,  if  probate  has  been  granted  as  of 
a  mil  and  codicil,  this  is  conclusive  of  the  fact  of  their  being  distinct  instruments, 
though  written  on  the  same  paper. 

"  The  probate  is  also  conclusive  as  to  every  part  of  the  will  in  respect  of  which  it 
has  been  granted :  for  example,  in  Plume  v.  Beale,  1  P.  Wms.  388,  where  an  executor 
proved  a  will  of  personal  property,  and  then  brought  a  bill  in  equity  to  be  relieved 
against  a  particular  legacy,  on  th^  ground  of  its  having  been  interlined  in  the  will  by 
forgery.  Lord  Cowper  dismissed  the  bill  with  costs,  observing,  that  the  executor 
might  have  proved  the  will  in  the  Ecclesiastical  Court,  with  a,  particular  reservation 
as  to  that  legacy.  But  though  Courts  of  Equity  are  bound  to  receive,  as  testamentary, 
a  will,  in  all  its  parts,  which  has  been  proved  in  the  proper  Spiritual  Court,  yet  they 
may,  in  certain  cases,  affect  with  a  trust  a  pai'ticular  legacy  or  a  residuaiy  bequest, 
which  has  been  obtained  by  fraud.  For  instance,  if  the  drawer  of  a  will  should 
fraudulently  insert  his  own  name,  instead  of  that  of  a  legatee,  he  would  be  considered 
in  equity  as  a  trustee  for  the  real  legatee.  And  it  has  never  been  thought  that  Courts 
of  Equity,  by  declaring  a  trust,  in  such  cases,  infringed  upon  the  jurisdiction  of  the 
Ecclesiastical  Courts. 

"  Eurther,  a  Court  of  Equity,  by  reason  of  its  jurisdiction  as  a  Court  of  Construc- 
tion, may,  under  particular  circumstances,  so  construe  an  instrument  of  which  pro- 
bate has  been  obtained,  as  to  render  it  ineffectual.  Thus  in  Cawlor  v.  Slanderwick, 
2  Cox,  16,  a  paper  was  proved  in  the  Spiritual  Court  as  a  codicil  of  the  testator, 
which  was  signed  by  the  executors  and  others,  and  purported  to  be  an  acknowledg- 
ment of  what  they  understood  to  be  the  will  of  the  testator,  when  he  was  unable  to 
speak,  in  favor,  of  certain  legatees  ;  and  a  bill  having  been  filed  in  equity,  a  question 
was  raised  whether  they  were  entitled  to  their  legacies  under  this  paper  proved  as  a 
codicil :  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  said,  that  as  it  had  been  proved  in 
the  Spiritual  Court,  he  was  bound  to  receive  it  as  a  testamentary  paper ;  but  having 
so  done,  the  Court  of  Equity  was  to  construe  it.  Now  the  effect  of  this  codicil  was 
only  that  the  parties  understood  it  to  be  the  will  of  the  testator,  that  the  asserted 
legatees  should  have  legacies,  and  the  heir  promised  to  perform  this  ;  but  the  Court 
could  not  convert  the  promise  of  the  heir  into  the  will  of  the  testator  j  and  his 
Honor,  therefore,  thought  that  this  paper,  though  testamentary,  yet  operated  noth- 
ing- 
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diction)  to  determine  the  construction  and  effect  of  the  instru- 
ment thus  stamped  with  a  testamentary  character,  (a)  The  ad- 
judication of  these  Courts  may,  and  often  does,  render  the  paper 
wholly  nugatory.     It  may  be  found  not  to  contain  any  intel- 

(a)  That  a  Court  of  Equity  has  no  jurisdiction  to  determine  on  the  validity  of  a 
will,  see  7  B.  &  C.  437  ;  13  Ves.  ^97 ;  3  Mer.  161 ;  Jacob,  467  ;  4  Hagg.  41. 

"  Again,  although  it  is  now  settled  that  a  will  cannot,  either  before  pr  after  pro- 
bate, be  set  aside  in  equity,  on  the  ground  that  the  will  was  obtained  by  fraud  on  the 
testator,  yet  where  probate  was  obtained  by  fraud  on  the  next  of  kin,  a  Court  of  Equity 
will  interfere,  and  either  convert  the  wrongdoer  into  a  trustee,  in  respect  of  such  pro- 
bate, or  oblige  him  to  consent  to  a  repeal  or  revocation  of  it  in  the  Court  in  which 
it  was  granted.  Thus  in  Barnesly  v.  Powell,  1  Ves.  Sen.  119,  284,  287,  the  bill 
sought  to  be  relieved  against  a  paper  writing,  purporting  to  be  the  will  of  plaintiff's 
father,  under  which  the  defendant,  Mansel  Powell,  claimed,  and  which  was  not  with- 
out evidence  to  support  it,  although  there  was  strong  suspicion  of  forgery.  It  was 
also  to  be  relieved  against  several  acts  of  the  plaintiff  since  his  father's  death  ;  such 
as  a  decree  of  the  Court  of  Exchequer  against  him,  and  a  sentence  in  the  Preroga- 
tive Court,  wherein  the  plaintiff's  consent  to  establish  that  will  by  a  probate  was  ob- 
tained, and  conveyances  and  assurances  made  by  him  :  Lord  Hardwicke,  C,  directed 
an  issue,  with  a  special  direction  on  the  decretal  order,  to  know  on  what  foundation 
the  jury  went,  if  they  found  against  the  will,  whether  upon  forgery,  or  any  particular 
defect  in  the  execution;  and  his  Lordship,  after  making  some  observations,  with  re- 
spect to  the  relief  against  the  decree  of  the  Court  of  Exchequer,  proceeded  to  remark : 
'As  to  the  sentence  of  the  Prerogative  Court,  as  at  present  advised,  that  will  create 
no  difficulty  if  the  will  is  found  forged  ;  for  then  the  plaintiff's  consent  appearing  to 
have  been  obtained  by  the  misrepresentatio.n  of  that  forged  will,  that  fraud  infects  the 
sentence,  against  which  the  relief  must  be  here :  this  is  not  absolute,  but  only  to  show 
the  tendency- of  my  opinion  upon  the  equity  reserved  after  the  trial ;  for  I  should  not 
scruple  decreeing  the  defendant  who  obtained  that  probate,  to  stand  as  a  trustee  in 
respect  of  the  probate ;  which  would  not  overturn  the  jurisdiction  of  that  Court.' 
After  a  very  long  trial  by  special  jury,  a  verdict  was  brought  in  against  the  will,  with 
an  indorsement  that  it  was  grounded  on  forgery,  and  not  on  any  defect  in  the  execu- 
tion. Upon  the  equity  reserved,  Lord  Hardwicke  admitted  that  undoubtedly  the 
jurisdiction  of  the  wills  of  personal  estate  belonged  to  the  Ecclesiastical  Court,  accord- 
ing to  which  law  it  must  be  tried,  notwithstanding  the  will  is  found  forged  by  a  jury 
at  law,  upon  the  examination  of  witnesses  ;  but  that  there  was  a  material  difference 
between  the  Court  of  Chancery  taking  upon  itself  to  set  aside  a  will  of  personal 
estate  on  account  of  fraud  or  forgery  in  obtaining  or  making  that  will,  and  taking 
from  the  party  the  benefit  of  a  will  established  in  the  Ecclesiastical  Court  by  his 
fraud,  not  upon  the  testator,  but  the  person  disinherited  thereby;  that  fraud  in  ob- 
taining a  will  infected  the  whole ;  but  the  case  of  a  will,  of  which  the  probate  was 
obtained  by  fraud  on  the  next  of  kin,  was  of  another  consideration ;  that,  in  the  case 
before  him,  the  plaintiff  had  given  a  covenant  to  the  defendant  to  do  all  acts  which 
Powell  should  require  of  him  :  in  consequence  of  which  a  special  proxy  under  hand 
and  seal  was  obtained  from  him,  confessing  the  allegations  ;  upon  which  sentence  was 
pronounced  of  probate  to  the  defendants,  the  executors.  The  probate  depended  on 
that  deed ;  and  it  was,  therefore,  proper  for  the  Court  to  inquire,  and  set  it  aside  for 
fraud,  if  proved  :  and  that  was  the  ground  of  jurisdiction  in  the  Court  of  Chancery,- 
distmct  from  the  will  itself,  and  abstracted  from  the  general  jurisdiction  of  the  Eccle- 
siastical Court  to  determine  of  a  will  of  personal  estate.  On  the  whole  circumstances 
of  the  case,  his  Lordship  decreed  that  the  defendants  should  consent  in  the  Ecclesi- 
astical Court,  the  next  term,  to  a  revocation  of  the  probate ;  and  that,  after  such 
revocation,  the  defendants  should  have  a  fortnight's  time  to  propound  the  paper  writ- 
ing in  the  Ecclesiastical  Court ;  on  failure  of  which,  his  Lordship  said  he  would  com- 
pel the  defendants  to  consent  to  the  granting  administration  to  the  plaintiff';  and  his 
Lordship  added,  '  I  think  I  ought  to  go  further ;  and  although  I  shall  not  yet  decree 
a  trust,  yet  even  now  shall  be  warranted  to  decree  an  account  of  the  personal  estate, 
to  be  paid  into  the  Bank,  for  the  benefit  of  the  parties  entitled,  which  for  security 
was  done  in  Powis  v.  Andrews  ;  and  the  present  case,  from  all  the  ill  practice  that  has 
been,  is  stronger  than  that.  This  is  the  better  method,  to  avoid  any  jealousy  of 
infrmgmg  on  the  Ecclesiastical  Court.'    It  being  insisted  for  the  plaintiff  that  the 
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ligible  disposition  of  the  deceased's  property ;  (a)  or  to  be  in 
substance  the  same  as  another  paper  of  which  probate  has 
been  previously  granted ;  (b)  or  to  be  invalid  according  to  the 
law  of  a  foreign  country,  which  constituted  the  domicile  of  the 


a)  See  Gawler  v.  Standerwiek,  2  Cox,  16. 

6)  See.  Hemming  v.  Clutterbnck,  1  Bligh,  New  Ser.  479. 


Court  ought  to  direct  no  examination  of  the  said  paper  writing,  but  grant  a  perpetual 
injunction  from  the  circumstance  of  its  being  produced,  and  found  with  a  forged  will, 
and  its  reciting  a  forged  deed  ;  his  Lordship  thought  this  would  be  a  very  good  de- 
fence in  the  Ecclesiastical  Court,  as  they  were  circumstances  of  suspicion ;  but  that 
would  be  going  too  far  to  say,  that,  because  of  ill  practice  in  one  will,  he  should  have 
no  right  as  to  another. 

"  It  may  further  be  remarked  in  this  place,  that  where  a  person  has  acted  under  a 
probate,  and  admitted  the  facts  material  to  its  validity,  a  Court  of  Equity  may  inter- 
fere by  injunction,  and  prevent  such  person  from  proceeding  further  to  controvert  the 
will  in  the  Ecclesiastical  Court. 

"  It  must,  moreover,  be  observed,  that  an  executorship  or  administratorship  may 
be  denied  in  pleading,  by  a  plea  of  ne  ungues  executor  or  administrator,  notwithstanding 
profert  of  the  probate  or  letters  of  administration ;  and  this  traverse,  upon  issue  joined, 
must  be  tried  by  the  country,  (on  which  issue  the  probate  or  letters  will  be  conclusive 
evidence, )  and  not  by  the  certificate  of  the  Ordinary,  as  in  cases  of  excommunica- 
tion. And  from  its  having  been  thus  established  that  a  probate  is  not  conclusive  in 
pleading,  probably,  grew  the  doubt  which  once  existed,  whether  it  was  conclusive  in 
evidence. 

"  Again,  it  has  already  appeared,  that  to  establish  in  evidence  the  will  of  a  manied 
woman  made  in  execution  of  a  power,  probate,  of  it  in  the  Ecclesiastical  Court  is  first 
necessary,  in  order  to  confirm  judicially  its  testamentary  nature, — but  the  production 
of  such  a  probate  will  not  alone  be  sufficient  to  induce  a  Court  of  Equity  to  act  upon 
it;  for  there  are  other  special  cii*cumstances  which  may  be  required  to  give  the  instru- 
ment eflFect  as  a  valid  appointment,  viz :  attestation,  sealing,  &o.,  with  which  circum- 
stances the  Temporal  Courts  have  not  trusted  the  judgment  of  the  Spiritual  Court. 
The  witnesses,  therefore,  to  these  facts,  must  be  examined  in  chief,  to  prove  that  the 
will  was  the  wife's  act,  &c. ;  and  if  an  attestation  be  not  required  by  the  power,  still 
her  signature  must  be  proved. 

"Further,  as  the  Spiritual  Court  has  no  jurisdiction  to  authenticate  a  will,  as  far  as 
it  relates  to  real  estate,  the  probate  is  no  evidence  at  all  of  the  validity  or  contents  of  a 
will,  as  to  such  property,  not  even  when  the  original  will  is  lost,  except  indeed  as  a 
mere  copy.  So  on  an  indictment  for  forging  a  will,  probate  of  that  will  unrepealed  is 
not  conclusive  evidence  of  its  validity  so  as  to  be  a  bar  to  the  prosecution. 

"  It  must  also  be  observed,  that  although  the  sentences  of  the  Ecclesiastical  Courts 
are  in  the  Temporal  Courts  conclusive  evidence  of  the  right  directly  determined,  yet 
they  are  not  so  of  any  collateral  matter,  which  may  possibly  be  collected  or  inferred 
from  the  sentence  by  argument.  Therefore  letters  of  administration,  which  have  been 
granted  to  a  person  as  administrator  of  the  effects  of  A  B,  deceased,  are  not  prima 
fade  evidence  of  A  B's  death. 

"  Likewise,  though  no  evidence  is  receivable  to  impeach  the  probate  or  the  letters  of 
administration,  being  the  judicial  acts  of  a  Court  having  competent  authority,  yet  it 
may  be  proved  that  the  Ecclesiastical  Court  which  granted  them  had  no  jurisdiction, 
and  that  therefore  their  proceedings  are  a  nullity.  Thus  it  may  be  shown,  upon  a 
plea  of  ne  unques  executor,  that  the  deceased  had  bona  notabiliaia  divers  dioceses  ;  and 
that  consequently  the  bishop  or  other  inferior  judge  had  no  jurisdiction  to  grant  pro- 
bate or  administration  ;  for  this  confesses  and  avoids,  and  does  not  falsify  the  seal  of 
the  Ordinary.  So  it  may  be  proved  that  the  supposed  testator  or  intestate  is  alive ; 
for  in  such  case  the  Ecclesiastical  Court  can  have  no  jurisdiction,  nor  their  sen- 
tence any  effect.  And  it  may  be  shown  that  the  seal  attached  to  the  supposed  pro- 
bate has  been  forged,  for  that  does  not  impeach  the  judgment  of  the  Spiritual  Court  ; 
or  that  the  letters  testamentary  have  been  revoked,  for  this  is  in  affirmance  of  their 
proceedings. 

"In  L'Fit  V.  L'Batt,  1  P.  Wms.  526,  there  was  a  French  will,  the  original  whereof 
was  proved  in  French,  and  under  it,  in  the  same  probate,  the  will  was  translated 
into  English,  but  it  appeared  to  be  falsely  translated  ;  upon  which  it  was  objected,  that 

VOL.  1.  3 
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maker  at  the  time  of  his  decease;  (a)  in  all  which  eases  the 
instrument  so  proved  operates  merely  as  an  appointment  of  an 
executor,  who  distributes  the  property  as  under  an  intestacy. 
And  it  is  to  be  observed,  that  where  a  paper,  of  which  probate 
is  prayed,  professes  to  be  an  appointment  under  a  power,  the 
Prerogative  Court  applies  to  it  the  ordinary  principles  of  testa- 
mentary law,  without  in  general  attempting,  in  that 
[  24  ]  proceeding  to  pronounce  on  its  sufficiency  as  a  due  *ex- 
ecutibn  of  the  power  under  which  it  purports  to  be 
made,  (b)  But  the  granting  of  probate  is  conclusive  as  to  its 
testamentary  character;  and  it  only  remains  for  the  Secular 
Court  to  ascertain  whether  it  has  been  executed  with  the  so- 
lemnities prescribed  by  the  power,  (c)  It  is  not  always  possible, 
however,  for  the  Court  of  Probate  to  escape  from  the  considera^ 
tion  of  the  question,  whether  the  power  is  well  executed  or  not. 
Probate  may  be  prayed  of  two  instruments,  each  purporting,  tq 
be  an  execution  of  the  power,  and  so  obviously  conflicting  and 
inconsistent,  that  to  grant  probate  of  both  would  be  absurd  'f 
and  as  between  two  testamentary  appointments  of  different 
dates,  the  Court  may  have  to  determine  whether  the  posterior 
paper  is  not  a  revocation  of  the  prior  one.  (rf)  And  though  (as 
already  observed)  the  Ecclesiastical  Court  will  allow  a  testa? 
mentary  appointment  to  be  proved,  even  though  some  doubt 
hangs  upon  the  fact  whether  it  has  been  duly  executed  or  not, 
in  order  to  give  the  parties  an  opportunity  of  establishing,  if 
they  can,  the  sufficiency  of  the  execution  in  a  court  of  con^ 
struction ;  yet  if  the  Ecclesiastical  Court  can  satisfy  itself  that 
the  requisitipns  of  the  power  have  not  been  complied  with,  it 
will  set  the  question  at  rest  by  refusing  probate,  (e)  And  in  no 
case,  it  seems,  will  probate  be  granted  of  a  testamentary  ap- 
pointment without  the  production  of  the  power  by  virtue  of 
v(^hich  it  purports  to  be  made.  (/) 

Where  there  is  a   question,   whether  any  particular  fund 
formed  part  of  the  separate  estate  of  the  testatrix,  a ' 
[  25  ]        feme  covert,  *  under  a  settlement,  the  Court  will  grant 


la)  Thornton  v.  Curling,  8  Sim.'  310. 

(6)  Draper  v.  Hitch,  1  Hagg.  674  ;  see  also  Stevens  v.  Bagwell,  15  Ves.  139. 

(c)  Douglass  V.  Cooper,  3  My.  &  K.  378. 

Id)  Hughes  v.  Turner,  4  Hagg.  30. 

(e)  "Allen  v.  Bradshaw,  1  Curt.  110. 

(/)  Ke  Monday,  1  Curt.  590. 


the  translation  being  part  of  the  probate,  and  allowed  in  the  Spiritual  Court,  it  must 
bind  i  and  the  application  must  be  to  the  Spiritual  Court  to  correct  the  mistites  in 
the  translation,  which  until  then  must  be  conclusive.  But,  by  the  Master  of  the  Rolls, 
(Sir  Joseph  Jekyll,)  nothing  bijtthe  original  is  part  of  the  probate,  neither  hath  the 
bpintual  Court  power,  to  make  any  translation  ;  and  supposing  the  original  will  was 
in  Latin,  (as  was  formerly  very  usual,)  and  there  should  happen  to  be  a  plain  mistake 
in  the  translation  pf  the  Latin  into  English,  surely  the  Court  might  determine  ac- 
cording to  what  the  translation  ought  to  be.  And  so  it  was  done  in  that  case." 
1  Williams,  Ex'rs,  (2d  Am.  ed.)  368-377. 


OF   THE   INSTRUMENT.  27 

probate  to  the  executors,  limited  to  the  settled  property,  and 
all  accumulations  over  which  the  deceased  had  a  disposing 
power,  and  which  she  has  disposed  of;^  that  being  the  most 
convenient  mode  of  affording  the  parties  an  opportunity  of  ob- 
taining in  the  proper  forum  an  adjudication  on  the  disputed 
point.  («)  2 

If  no  executor  is  appointed,  the  Court  commonly  grants  a 
general  administrgition  to  the  husband,  and  not  a  limited  ad- 
ministration to  the  legatees  under  the  appointment,  (b)  the 
effect  of  which  would  be,  that  if  the  deceased  left  other  property, 
a  further  admihistration,  i.  e.  a  general  administraticjp  to  the 
husbahd  would  be  requisite. 

The  facility  with  which  loose  papers  are  proved  in  the  Eccle- 
siastical Courts  has  been  sometimes  complained  of  by  the  Judges 
of  other  Courts,  on  whom  has  fallen  the  duty  of  expounding  the 
jargon  thus  pronounced  to  be  testamentary,  (c)  It  has  been, 
doubtless,  induced  by  the  consideration,  that  a  leaning  on  this 
side  is  less  injurious  than  the  opposite  excess  ;  the  effect  of  re- 
jection often  being  to  debar  parties  from  the  further  litigation  of 
their  rights  under  the  contested  instrument,  (d)  The  exclu- 
sion, however,  by  the  recent  statute  of  all  testamentary  papers 
which  are  not  attested  by  two  witnesses,^  will,  of  course,  tend 
materially  to  check  the  evil  which  has  been  the  subject  of  com- 
plaint; for  it  rarely  happens  that  these  informal  and  irregular 
papers  are  attested ;  and  hence  the  Ecclesiastical  as  well  as  the 
Secular  Courts  wiU  eventually  be  relieved  in  some  de- 
gree from  a  most  perplexing  branch  of  their  *  duty ;  [  26  ] 
and  the  testators  wiU,  it  is  hoped,  be  taught  the  vanity 
of  intrusting  the  expression  of  their  testamentary  wishes  to  such 
imperfect  vehicles.  The  occurrence  will  also  be  prevented  of 
the  question,  whether  the  execution  of  a  testamentary  appoint- 
ment conforms  to  the  requisitions  of  the  power,  for  which  will 
be  substituted  the  more  simple  inquiry,  whether  or  not  the 
donee  has  complied  with  the  requisitions  pf  the  statute ;  so  that 
instead  of  the  partial  entertainment  of  the  question,  as  hereto- 
fore, by  the  Ecclesiastical  Courts,  the  whole  matter  relating  to 

(a)  Ledgard  K.  Garland,  1  Cart.  286. 
(6)  Salmon  v.  Hayes,*  Hagg.  382. 
(c)  See  Mathews  v.  Warner,  4  Ves.  208,  210. 

{d)  As  to  the  admissibility  in  evidence  of  paper  writings,  not  proved  as  testamen- 
tary, vide  Doug.  707  ;  1  Cox,  1 ;  15  Ves.  153  ;  2  East,  548  ;  1  Russ.  266. 

1  In  reference  to  this  point  see  the  case  of  Holman  v.  Perry,  4  Metcalf,  492,  and 
the  decree  of  the  Court  approving  and  allowing  the  will  of  a.  feme  covert,  p.  498. 

'■^  The  will  of  a  feme  covert  under  a  power  reserved  to  her  in  a  settlement,  must  be 
proved  in  our  Courts  of  Probate  before  it  can  be  acted  upon  elsewhere,  exactly  as  the 
wills  of  persons  sui  juris.  The  Courts  of  Probate  have  exclusive  jurisdiction  of  such 
questions.  Picquet  v.  Swan,  4  Mason,  443  ;  See  Tappenden  v.  Walsh,  1  Phil.  353  ; 
Temple  V.  Walker,  3  lb.  394  ;  West  v.  West,  3  Band,  374  ;  Osgood  v.  Breed,  12  Mass. 
525 ;  Post  29,  et  seq. 

8  See  post  90,  and  note. 
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the  sufficiency  of  the  execution  will,  (so  far  at  least  as  the  per- 
sonal estate  is  concerned,)  indisputably  be  brought  within  the 
jurisdiction  of  those  Courts. 

But,  even  in  regard  to  instruments  made  subsequently  to  the 
year  1837,  the  question  may  still  arise,  whether  a  document 
purporting  to  be  a  deed,  is  testamentary  by  reason  of  "its  post- 
humous operation;  and  this  question,  indeed,  would,  if  it  were 
not  attested  by  two  witnesses,  acquire  incuiased  importance 
from  the  recent  enactment ;  for,  as  before  hinted,  its  validity 
would  then  depend  upon  its  being  capable  of  taking  effect  as  a 
dispositif  n  inter  vivos. 

MUTUAL    AND    CONDITIONAL    WILLS. 

A  joint  or  mutual  will  is  said  to  be  unknown  to  the  testa- 
mentary law  of  England.^  One  objection  to  such  an  instrument 
as  testamentary,  is  its  irrevocability  ;  ^  for  it  is  of  the  essence  of 
a  will  that  it  is  ambulatory,  and  may  be  revoked  at  any  time 
prior  to  the  death  of  the  testator.^  Thus  in  Clayton  v.  Liver- 
man,*  it  was  held  that  a  paper  writing,  executed  by  two  persons, 
making  after  the  death  of  both  a  joint  disposition  of  all  their 
property,  cannot  be  admitted  to  probate  as  a  conjoint  or  mutual 
will.  And  such  a  paper  writing  cannot  be  proved  as  the  sepr 
arate  will  of  either  of  the  supposed  testatprs,  because  it  purports 
to  be  a  joint  and  not  a  separate  will — and  because  it  implies 
from  its  structure  an  agreement  between  them,  which  is  incon- 
sistent with  its  revocability,  and  therefore  prevents  its  operation 
as  a  will.  However,  such  a  will  may,  it  should  seem,  in  some 
cases,  be  enforced  in  equity  as  a  compact.^ 

1  Hobson  V.  Blackburn,  1  Addams,  277. 

2  1  Williams,  Exr.  (2d.  Am.  ed.)  71. 
8  lb. 

«  2  Dev.  &  Batt.  558. 

5  Dufour  V.  Percira,  1  Dick.  419 ;  Lord  Walpole  v.  Lord  Orford,  3  Vesey,  402. 
See  Bynum  v.  Bynum,  11  Iredell,  632. 

Where  a  husband  and  wife  are  authorized  to  dispose  of  estate  by  will,  and  they 
jointly  make  and  duly  execute  a  will,  it  is  not  in  the  power  of  either,  by  a  separate 
act,  to  revoke  the  wUl  so  made.    Breatwitt  v.  Whittaker,  8  B.  Monroe,  530. 
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PERSONAL  DISABILITIES  OF  TESTATORS. 


"Want  of  Liberty  and  Free  Will. 

Infancy. 

Coverture. 

Undue  Influence. 

Fraud. 

Will  written  by  party  benefited. 

Ignorance  of  contents  of  will. 
Blindness. 
Deaf  and  Dumb. 
Deaf,  Dumb,  and  Blind. 
Alienage. 


Criminal  Conduct. 

Unsoundness  of  Mind  and  Memory. 

Old  Age. 

Drunkenness. 

Idiocy. 

Lunacy. 

Partial  Insanity. 

Moral  Insanity. 

Lucid  Intervals. 

Evidence  on  questions  of  Testamen- 
tary Capacity. 


INFANCY. 

Under  the  English  Statute  of  WiUs,  34  &  35  Hen.  VIII.  ch. 
5,  §  14,  persons  under  the  age  of  twenty-one  years  were  re- 
strained from  disposing  of  their  real  estate  by  will.  This  was 
also  the  rule  of  the  common  law,  and  is  very  generally  adopted 
in  the  statutes  of  the  several  States  of  this  country.^ 

Infants  at  the  age  of  twelve,  if  females,  and  fourteen  if  males, 
might  by  the  common  law  make  a  valid  disposition  of  personal 
estate  by  will.^  No  objection  could  be  taken  to  such  a  will 
merely  for  want  of  age.  But,  if  there  should  appear  to  be  a 
want  of  discretion  in  fact  in  the  testator  or  testaliix,  whatever 
might  be  the  age,  that  would  overthrow  the  testament.^  But 
by  Statute  1  Victoria,  ch.  26,  the  testamentary  power  of  infants 
is  now  entirely  abolished  in  England.  This  statute  (§7)  pro- 
vides, in  general,  that  wo  will  made  by  any  person  under  the 
age  of  twenty-one  years  shall  be  valid.  There  is  also  a  ten- 
dency in  the  legislation  of  the  States  of  this  country  to  fix  the 
age  at  which  a  person,  whether  male  or  female,  may  make  a 
will,  either  of  real  or  of  personal  estate,  at  twenty-one  years. 
Such  is  now  the  law  in  Massachusetts,  Delaware,  Michigan, 
Pennsylvania,  New  Hampshire,  Maine,  Indiana,  New  Jersey, 
and  probably  some  other  States. 

In  some  of  the  States  a  difference  is  made  between  the  age 
at  which  persons  may  make  a  valid  will  of  real  estate,  and  that 


1  4  Kent,  (5th  ed.)  .505. 

=  2  Black.  Comm.  497 ;  4  Kent,  (5tli  ed.)  506 ;  Arnold  v.  Earle,  2  Lee,  529  ;  Swinb. 
pt.  2,  §  2,  pi.  6 ;  Godolp.  pt.  1,  c.  8,  §  1 ;  1  Williams,  Ex.  (2d  Am.  ed.)  13  ;  Bishop  v. 
Sharpe,  2  Vern.  469  ;  Whitmore  v.  Wild,  2  Ch.  Eep.  382 ;  Hyde  v.  Hyde,  2  Eq.  Ca. 
Ab.  283 ;  Deane  v.  Littlefield,  1  Pick.  239. 

2  2  Black.  Comm.  497  ;  Deane  v.  Littlefield,  1  Pick.  243 ;  Arnold  v.  Earle,  2  Lee, 
529;  1  Williams,  Ex.  (2  Am.  ed.)  14. 
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at  which  they  may  make  a  valid  will  of  personal  estate.  In 
Rhode  Island,  Virginia,  Arkansas,  Missouri,  and  North  Caro- 
lina, persons  whether  male  or  female  may  dispose  of  personal 
estate  by  will  at  eighteen  years  of  age,  and  of  real  estate  at 
twenty-one.  In  Connecticut  the  testator  or  testatrii  must  be 
twenty-one  for  real,  and  seventeen  for  personal  estate. 

In  some  of  the  States  a  difference  is  made,  in  reference  to 
testamentary  age,  between  males  and  females.  In  Maryland 
and  Kentucky  the  age  required  for  the  validity  of  a  will  of  real, 
and  in  Mississippi,  for  the  validity  both  of  a  will  of  real  and  a 
will  of  personal  estate,  is  twenty-one  in  males  and  eighteen  in 
females.  In  Illinois  the  age  of  twenty-one  years  is  required  for 
males  and  eighteen  for  females  as  to  real  estate,  and  seventeen 
years  for  both  males  and  females  as  to  personal  estate.  In 
New  York  the  age  of  twenty-one  is  required  for  all  persons  in 
respect  to  a  will  of  real  estate,  but  a  male  at  eighteen,  and  a 
female  at  sixteen  years  of  age,  may  make  a  valid  will  of  per- 
sonal estate. 

It  may  not  be  quite  superfluous  to  remark,  that,  in  computing 
the  3ge  of  a  person  for  testamentary  or  other  purposes,  the  day 
of  his  birth  is  included ;  thus,  if  he  were  born  on  the  16th  day 
of  Ja,nuary,  1800,  he  would  have  obtained  his  majority  on  the 
15th  day  of  January,  1821,^  and  as  the  law  does  not  recognize 
fractions  of  a  day,  the  age  would  be  attained  at  the  first  instant 
of  the  latter  day.  The  same  rule  would  doubtless  apply  to  any 
testable  age. 

COVERTURE. 

The  English  Statute  of  Wills,  32  Hen.  VIII.  ch.  1,  authorized 
every  person  having  lands,  &c.  to  devise  them  ;  and  it  seems  to 
have  been  the  better  opinion  on  the  construction  of  that  statute 
that  a  married  woman  could  not  make  a  valid  wiU  of  lands.^ 
But  as  "  divers  doubts,  questions,  and  ambiguities  "  had  arisen, 
or  were  apprehended  on  that  and  other  points,  the  statute  of  34 
&  35  Hen.  VIII.  ch.  5,  was  made  to  remove  them ;  and  this 
last  statute  (§  14)  expressly  prohibits  such  devisgs  by  married 
women.^ 

A  married  woman  cannot  make  a  will  of  personal,  any  more 
than  of  real  estate,  except  under  a  settlement,  or  marriage  con- 
tract, or  by  her  husband's  license ;  *  for  all  her  personal  chattels 
are  absolutely  his ;  and  he  may  dispose  of  her  chattels  real,  or 


1  Herbert  v.  Torball,  1  Sid.  142 ;  S.  C.  Eaym.  84  ;  The  State  v.  Clark,  3  Harring- 
ton, 557 ;  Hamlin  v.  Stephenson,  4  Dana,  597. 
,  2  Sir  George  Calverlye's  case,  Dyer,  354  b  ;  Marston  v.  Norton,  5  N.  Hamp.  211. 

8  Osgood  w.  Breed,  12  Mass.  525. 

*  2  Black.  Coram.  498;  4  Kent,  (6th  ed.)  506;  Steadman  v.  Powell,  1  Addams, 
58 ;  Hood  V.  Archer,  1  M'Cord,  225 ;  Newlin  v.  Freeman,  1  Iredell  (Law)  514 ;  1 
Williams,  Ex.  (2d  Am.  ed.)  42,  43. 
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shall  have  them  to  himself,  if  he  survives  her ;  it  would  there- 
fore be  extremely  inconsistent  to  give  her  a  power  of  defeating 
that  provision  of  the  law,  by  bequeathing  those  chattels  to  others.^ 

The  disability  of  coverture  differs  materially  from  that  of  in- 
fancy, idiocy,  or  lunacy.  It  does  not  arise  from  natural  infirm- 
ity, but  is  the  creature  of  civil  policy,  and  may  be  dispensed 
with  at  the  pleasure  of  the  contracting  or  disposing  parties 
through  whom  the  property  is  derived,  so  far,  at  least,  as  the 
jus  disponendi  is  concerned  ;  while  the  contrary  has  been  decided 
with  respect  to  infancy,  which'  alone  of  the  other  enumerated 
disabilities  could  admit  of  any  question  being  raised  on  the  sub- 
ject ;  ^  as,  of  course,  any  attempt  to  give  a  power  of  disposition 
to  an  idiot  or  lunatic,  would  be  abortive. 

Since  the  husband  has  no  beneficial  interest  in  the  personal 
estate  which  the  wife  takes  in  the  character  of  executrix,  and  as 
the  law  permits  her  to  take  upon  herself  that  office,  it  enables 
her,  in  exception  to  the  general  rule  that  a  married  woman  can- 
not dispose  of  property,  to  make  a  will  in  this  instance,  without 
the  consent  of  her  husband ;  restricted,  however,  to  those  arti- 
cles to  which  she  is  entitled  as  executrix.^  The  effect  of  such 
an  instrument  is  merely  to  pass,  by  a  pure  right  of  representa- 
tion, to  the  testator  or  prior  owner,  such  of  his  personal  assets 
as  remain  outstanding,  and  no  beneficial  interest  which  the  wife 
may  have  in  any  part  of  them ;  and  with  respect  to  the  assets 
which  may  have  been  received  by  the  feme  executrix,  during  the 
marriage,  and  not  disposed  of,  they  immediately  become  the 
husband's  property,  and  are  not  afjFected  by  the  will.* 

As  the  husband  may  waive  the  interest  which  the  law  bestows 
on  him,  he  may  empower  the  wife  to  m|ike  a  will  to  dispose  of 
her  personal  estate.^  Thus  a  husband  may  assent  to  his  wife's 
will,  and  such  assent  entitles  the  wife's  executor  to  claim  such 
articles  of  her  personal  estate,  which  would  have  been  her  hus- 
band's, as  administrator.^ 

But  in  order  thus  to  establish  the  will,  a  general  assent  that 

1  1  Williams,  Ex.  (2d  Am.  ed.)  42,  43;  OgneU's  case,  4  Co.  51  b;  2  Black. 
Comm.  498. 

2  Hearle  v.  Greenbank,  1  Vesey,  Sen.  298 ;  S.  C.  3  Atk.  897. 

8  Scammell  v.  Wilkinson,  2  East,  552 ;  1  Williams,  Ex,  (2d  Am.  ed.)  43  ;  Cutter 
u.  Butler,  5  Foster  (N.  H.)  353. 

*  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  534,  543  ;  Scammell  v.  Wilkinson,  2  East,  556, 
557 ;  1  Williams,  Ex.  (2d  Am.  ed.)  43. 

5  Osgood  V.  Breed,  12  Mass.  525,  532 ;  Estate  of  Wagner,  2  Ashmiead,  448  ;  New- 
lin  V.  Freeman,  1  Iredell,  514 ;  Fisher  v.  Kimball,  1 7  Vermont,  323 ;  2  Black.  Comm. 
498 ;  Emery  v.  Neighbor,  2  Halsted,  142 ;  Cutter  i;.  Butler,  5  Foster  (N.  H.)  354, 355. 

In  Osgood  V.  Breed,  12  Mass.  532,  Jackson,  J.  speaking  of  the  will  of  personal 
property  by  a  married  woman  with  the  consent  of  her  husband,  said  :  "  Upon  a  be- 
quest by  her  of  money  or  other  chattels,  his  assent  alone  will  make  it  valid,  because 
he  alone  is  interested  to  question  her  authority.  The  gift,  if  it  is  effectual,  is  his  gift ; 
and  the  property  passes  from  him." 

6  1  Williams,  Ex.  (2d  Am.  ed.)  43;  1  ROper,  Husb.  and  Wife,  (2d  ed.)  170; 
George  v.  Bussing,  15  B.  Monroe  (Ky.)  558. 


32  PERSONAL  DISABILITIES  OF  TESTATORS. 

the  wife  may  make  a  will  is  not  sufficient ;  it  should  be  shown 
that  he  has  consented  to  the  particular  will  that  she  has  made,i 
and  it  has  been  held  that  his  consent  should  be  given  when  it  is 
proved,^  and  that  he  may  therefore  revoke  his  consent  at  any 
time  during  his  wife's  life,  or  after  her  death  before  probate.^ 
But  the  better  opinion  appears  now  to  be,  that  if  the  husband 
acts  upon  the  will  or  agrees  to  it,  after  the  death  of  the  wife, 
he  is  not  at  liberty  to  retract  his  assent  and  oppose  the  pro- 
bate.* The  assent  of  the  husband  may  be  implied  froni  circum- 
stances.5  And  when  the  will  is  made  in  pursuance  of  an  express 
agreement  or  consent,  it  is  said  that  a  little  proof  wiU  be  suffi- 
cient to  make  out  the  continuance  of  the  consent  after  her 
death.® 

This  assent  on  the  part  of  the  husband  is  no  more  than  a 
waiver  of  his  rights  as  his  wife's  administrator.'^  "It  therefore 
can  only  give  validity  to  the  instrument,  in  the  event  of  his 
being  the  survivor.  Hence  it  follows,  that  if  he  die  before  his 
wife,  her  will  is  void  against  her  next  of  kin,  so  far  as  it  derived 
its  effect  from  his  consent ;  and  it  therefore  does  not  pass  the 
right  to  property  bequeathed  to  her  during  the  coverture.^ 

A  married  woman  may,  without  the  assent-of  her  husband, 
dispose  by  will  of  her  separate  personal  estate,  settled  upon  her^ 
or  held  in  trust  for  her,  or  the  savings  of  her  real  estate  given 
to  her  separate  use,  whether  the  instrument  under  which  she 
takes  it  determines  as  to  the  power  of  disposition  or  not;®  and 
this  she  may  do  without  the  intervention  of  trustees,  for  the 
power  is  incident  to  such  an  ownership.^" 

The  principle  upon  which  the  above  doctrine  is  founded,  is 
this:  that  when  once^the  wife  is  permitted  to  take  personal 
property  to  her  separate  use,  as  a  feme  sole,  she  must  so  take  it 
with  all  its  privileges  and  incidents,  one  of  which  is  the  jus 

1  Kex  V.  Bettesworth,  2  Strange,  891 ;  1  Williams,  Ex.  (2d  Am.  ed.)  43,  44;  2 
Black.  Comm.  498 ;  Cutter  u.  Butler,  5  Posterj  (N.  H.)  357;  George  w.  Bussing,  15 
B.  Monroe,  (Ky.)  558. 

2  Henley  v.  Phillips,  2  Atk.  49 ;  Swinb.  pt.  2,  §  9,  pi.  10. 

8  Swinb.  pt.  2,  ^  9,pl.  10;  1  Roper,  Husb.  and  Wife,  170;  4  Barn's  Ecc.  L.  52; 
George  v.  Bussing,  15  B.  Monroe  (Ky.)  558.  In  Estate  of  Wagner,  2  Ashmead,448, 
it  was  held,  that  the  husband  may  revoke  his  assent  to  a  will  made  by  his  wife  of  her 
personal  estate  ;  but  it  must  be  done  before  probate  of  the  will. 

«  Cutter  V.  Butler,  5  Foster  (N.  H.)  357  ;  1  Eop.  WiUs,  23 ;  Maas  v.  Sheffield,  10 
Jar.  417. 

6  Cutter  V.  Butler,  5  Foster  (N.  H.)  357,  358.  If  the  will  is  in  the  handwriting  of 
the  husband,  this  is  evidence  of  his  assent.  Grimke  v.  Grimke,  1  Besaus.  366.  See 
Smelie  v.  Reynolds,  2  Desaus.  66 ;  1  Eop.  169 ;  Lov.  Wills,  266. 

8  1  Williams,  Ex.  (2d  Am.  ed.)  44.     See  Smelie  v.  Reynolds,  2  Desaus.  66. 

'  1  Roper,  Husb.  and  Wife,  170. 

*  Stevens  v.  Bagwell,  15  Vesey,  156. 

8  Rich  V.  Cockell,  9  Vesey,  375,  376. 

w  2  Kent,  (5th  ed.)  170,  171  ;  Fettiplace  v.  Gorges,  1  Vesey,  Jmi.  (Sumner's  ed.) 
46,  48,  49,  and  notes ;  S.C.  3  Bro.  C.  C.  8,  and  notes ;  Rich  v.  Cockell,  9  Vesey,  375 ; 
Tappenden  w.  Walsh,  1  Phill,  352  ;  Grigby  w.  Cox.  1  Vesey,  Sen.  518;  Braham  w. 
Burchell,  3  Addams,  243;  Peacock*.  Monk,  2  Vesey,  Sen.  190  ;  Picqaet  «.  Swan, 
4  Mason,  455 ;  West  v.  West,  3  Rand,  373 ;  Barnes  v.  Irwin,  2  Dallas,  199. 


WANT   OF   LIBERTY   AND   FREE   WILL  —  COVERTURE.  33 

disponendi}  And  this  rule  prevails  without  regard  to  the  cir- 
cumstance, whether  the  property  be  in  possession  or  reversion.^ 
And  when  she  has  such  a  power  over  the  principal,  it  extends 
also  to  its  produce  and  accretions,  e.  g.  the  savings  of  her  pin- 
money.^  Nor  does  it  make  any  difference  whether  the  property 
be  given  to  trustees  for  the  wife's  separate  use,  or,  without  the 
intervention  of  trustees,  to  the  wife  herself,  for  her  own  separate 
use  and  benefit ;  *  for  in  the  latter  case  a  Court  of  Equity  would 
decree  the  husband  to  stand  as  a  trustee  to  the  separate  use  of 
the  wife.^ 

A  married  woman  may  make  a  testamentary  disposition  of 
her  real  estate  under  a  power  by  way  of  execution  of  such 
power.^  In  Bradish  v.  Gibbs,''  it  was  decided,  that  a  mere 
agreement  entered  into  before  marriage  by  a  female  with  her 
intended  husband,  that  she  should  have  power  to  dispose  of  her 
real  estate  during  coverture,  will  enable  her  to  do  so ;  and  it  is 
not  necessary  in  such  case  that  the  legal  estate  should  be  vested 
in  trustees.  This  doctrine  has  received  the  approbation  of  the 
Supreme  Court  of  Pennsylvania.^ 

.  Equity  will  carry  into  effect  the  will  of  a  married  woman  dis- 
posing of  her  real  estate  in  favor  of  her  husband,^  or  other  per- 
sons than  her  heirs  at  law,  provided  the  will  be  in  pursuance  of 
a  power  reserved  to  her  in  and  by  the  ante-nuptial  agreement 
with  her  husband.^" 

A  power  to  make  a  testamentary  disposition  of  her  estate 
may  be  conferred  upon  a  married  woman  by  a  settlement  either 
before  marriage  or  subsequently  thereto.^i  It  may  emanate 
either  from  her  husband  or  from  a  third  person.     A  post-nuptial 


'  1  Williams,  Ex.  (2d  Am.  ed.)  47. 

2  Sturgis  V.  Corp,  13  Vesey,  190;  Headen  v.  Rasher,  1  M'Clell.  &  Y.  89. 

8  Gore  V.  Knight,  2  'Vernon,  535 ;  Herbert  v.  Herbert,  Free.  Ch.  i4 ;  Picquet  v. 
Swan,  4  Mason,  454,  455. 

*  See  Braham  v.  Burchell,  3  Addams,  263. 

6  Tappenden  v.  Walsh,  1  Phill.  352 ;  Eollfe  v.  Budder,  Bunb.  187;  1  Williams, 
Ex.  (2d  Am.  ed.)  47. 

"  2  Kent,  (5th  ed.)  171,  172;  4  lb.  505,  506  ;  Bradish  u.  Gibbs,  3  Johns.  Ch.  523  ; 
Anderson  v.  Miller,  6  J.  J.  Marsh.  573.  In  Arkansas,  (Rev.  Stat.  1838,  p.  764,)  and 
Missouri,  (Rev.  Stat.  ch.  185,  §  3,  p.  1079,)  a  married  woman  cannot  make  a  valid  will 
unless  she  has  power  by  marriage  settlement,  or  authority  given  by  her  husband  in 
writing  before  marriage. 

^  3  Johns.  Ch.  523,  540. 

8  West  V.  West,  10  Serg.  and  R.  447.  Whether  a  married  woman  can  make  a  de- 
vise of  real  estate  which  has  not  been  conveyed  to  a  trustee,  but  of  which  she  and 
her  husband  are  seised  in  her  right,  was  made  a  question  and  discussed,  but  left  unde- 
cided in  Holman  i>.  Perry,  4  Metcalf,  492,  497. 

9  See  Holman  v.  Perry,  4  Metcalf,  492,  495  ;  Picquet  v.  Swan,  4  Mason,  443.  But 
see  Morse  i'.  Thompson,  4  Gushing,  562. 

1°  Bradish  o.  Gibbs,  3  Johns.  Ch.  523  ;  2  Kent,  (5th  ed.)  172.  But  in  the  absence 
of  any  agreement  between  them,  that  the  wife  should  hold  her  personal  property  to 
her  separate  use,  a  testamentary  disposition  by  her  of  such  estate  in  favor  of  her  hus- 
band, has  been  held  void,  though  made  with  his  assent.  Hood  u.  Archer,  1  M'Cord, 
225,  477 ;  Newell's  case,  2  lb.  453. 

11  4  Kent,  (5th  ed.)  505.     See  as  to  Arkansas  and  Missouri,  supra,  note  (6). 
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settlement,  made  by  a  stranger  upon  the  wife,  is  good,  unless 
expressly  dissented  from  by  the  husband.^ 

'  This  subject  has  been  discussed  in  a  recent  case  '^  in  Massachu- 
setts. The  important  facts  were  these  :  A  woman,  before  mar- 
riage, conveyed  to  a  trustee,  with  the  assent  of  her  intended- 
husband,  all  the  pi'operty,  real  and  personal,  which  she  then  had, 
or  might  acquire,  after  niarriage,  to  be  held  by  such  trustee  for 
her  sole  and  separate  use,  and  reserved  to  herself  in  the  instru- 
ment of  conveyance,  full  power  tO  dispose  of  all  such  property 
by  will  or  otherwise  ;  after  marriage  she  purchased  and  took  a 
deed  of  real  estate,  which  she,  jointly  with  her  husband,  con- 
veyed to  the  same  trustee,  for  her  sole  and  separate  use ;  she 
afterwards  executed  her  last  will,  thereby  disposing  of  all!  the  real 
estate,  which  had  been  reserved  by  her,  and  also  of  all  such  real 
estate  as  she  might  die  seised  and  possessed  of,  which  sh'B  might, 
thereafter  purchase.  There  was  a  devise  in  the  will,  of  a  part 
of  the  estate  reserved  by  her,  in  favor  of  her  husband.  After  the 
execution  of  the  wiU,  she  purchased  real  estate  of  which  she  wa? 
the  legal  owner  at  her  decease.  The  Court  held 'that  as  to  the 
real  estate  which  was  conveyed  to  the  trustee,  under  the  ante- 
nuptial agreement,  and  as  to  the  real  estate  which  the  testatrix 
afterwards  jointly  with  her.  husband  conveyed  to  the  trustee,  for 
her  sole  and  separate  use,  she  had  the  power  to  dispose  thereof 
by  wiH;  and  that  the  will  ought  to  be  -allowed  and  approved,  so 
far  as  would  be  necessary  to  give  eflfect  to  her  disposal  of  the 
same.  The  qiiestion  whether  the  real  estate  which  she  pur-' 
chased  after  the  execution  of  her  AviU  would  pass  under  the  will, 
was  raised  but  not  decided. 

There  is  a  distinction  between  the  power  of  a  married  woman 
tp  dispose  of  her  separate  real  estate,  and  her  power  to  dispose: 
of  her  separate  personal  estate,  by  wiU.  As  to  the  personal  estate, 
she  has  the  jus  disponendi  as  a  necessary  incident  to  a  separate 
estate ;  but  a  married  woman  cannot  devise  her  real  estate  ex- 
cept under  a  power.^  In  West  v..  West,*  Green,  J.  remarked : 
"  As  to  realty,  the  husband  could  not  enable  his  wife  whilst  co- 
vert, by  his  assent,  or  by  any  other  means,  to  pass  the  legal  title 
to  such  property  by  devise  ;  *  and  the  reason  seems  to  be,  that,  as 
the  property  would  not  devolve  on  him  upon  her  death  by  opera- 
tion of  law,  if  he  could  in  any  way  give  a  legal  effect  to  liei 
devise,  there  would  be  the  strongest  teniptation  to  control  the 
will  of  his  wife ;  and  if  he  did  not  cause  the  property  to  be 
devised  directly  to  hirli,  he  would  generally  cause  it  to  be  given, 

1  Picquet  v.  Swan,  4  Mason,  443. 

2  Holman  v.  Perry,  4  Mettialf,  492. 

8  See  Holman  v.  Perry,  4  Metcalf,  496,  per  Dewey,  J. ;  Osgood  v.  Breed,  12  Mass. 
525 ;  Marston  v.  Norton,  5  N.  Hamp.  205. 
*  3  Rand.  380. 
s  See  Marston  K.  Norton,  5  N.  Hamp.  205 ;  Osgood  u.  Breed,  12  Mass.  525. 
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t°,^°™^  otae,upon  a  secret  trust  for  himself,  or,  at  all  events,  ac- 
cording to  his  will,  and  not  hers."  ^  ,, 
.^  By,  legislative  enactment  in,  some  of  the  United  States,  inar- 
ried  women  have  been  invested  with  testamentary  powers  not 
given  by  the  common  or  ecclesiastical  law. 

In  Ohio,  under  statute  Feb.  1810,  a  married  woman  may 
make  a  will  disposing  of  her  real  estate  held  by  her  in  her  own 
right.2 

In  Massachusetts,  any  woman  may,  while  married,  make  a 
will  devising  or  bequeathing  her  sole  and  separate  property ; 
but  such  will  shall  not  deprive  her  husband  of  his  rights  as 
tenant  by  the  curtesy,  and  she  shall  not  bequeath  away  from 
him  more  than  one  half  of  her  personal  property,  without  his 
consent  in  writing.^ 

In  Connecticut,  married  women  may  dispose  of  their  estates, 
both  real  and  personal,  as  well  as  others.*  So  in  Blinois,  of  their 
separate  estates.® 

In  Virginia,  South  Carolina,  Delaware,  Peansylvania,^  Mis- 
souri, Mississippi,  Indiana,  Rhode  Island,  New  Jersey,  Arkansas, 
New  York,  Kentucky,  and  some  other  States,  married  women 
are  either  expressly  prohibited  by  statute  frbm  making  wills,  or 
are  excepted  out  of  their  statutes  giving  authority  to  make 
wills.' 


1  See  also  Marston  v.  Norton,  5  N.  Hamp.  205  ;  Osgood  v.  Breed,  12  Mass.  525  ; 
Peacock  v.  Monk,  2  Vesey,  Sen.  190. 

2  Allen  V.  Little,  6  Ohio,  65.     See  also  Rev.-  Stat.  Ohio,  of  1841. 

^  Stat.  Mass.  1857,  ch.  249,  §  4.  The  right  of  a  married  woman  to  make  a  will 
under  this  act,  must  doubtless  be  held  subject  to  the  qualiiication  that  she  shall  be  of 
full  age  and  sound  mind.  Such  is  the  condition  affecting  the  general  provision  of  law 
giving  powerto  make  wills  in  Massachusetts.  So  statute  of  1842,  ch.  74,  provided 
that  "  any  married  woman,  of  the  age  of  twenty-oiie  years,  and  of  sound  mind,  might 
devise,"  &c.  Under  this  latter  act,  it  was  necessary  that  the  husband's  assent  should  be 
indorsed  on  his  wife's  will  during  her  lifetime.  Smith  v.  Sweet,  1  Gushing,  470. 
Before  this  act  of  1 842,  she  could  not  dispose  of  her  lands  by  will  even  with  the  con- 
sent of  her  husband ;  Osgood  v.  Breed,  12  Mass.  525,  532,  unless  by  a  power  reserved 
under  a  settlement ;  Newburyport  Bank  w.  Stone,  18  Pick.  420;  Holman  w.  Perry,  4 
Metcalf,  492  ;  and  after  the  passage  of  the  act  of  1 842  it  was  h^ld,  that  it  did  not  en- 
able her  to  make  a  devise  of  her  real  estate  in  favor  of  her,  husband.  Morse  v.  Thomp- 
son, 4  Gushing,  562,  two  Judges  dissenting.  But  this  right  is  expressly  given  by  Stat. 
1850,  u.  200. 

♦  Rev.  Stat.  Gonn.  1838,  p.  226.       • 

6  Rev.  Stat.  111.  1845. 

•i  But  in  this  State,  by  statute,  although  married  women  are  excepted  out  of  the 
general  statute  giving  authority  to  dispose  of  property  by  will,  yet  they  may  make 
wills  of  real  or  personal  estate  under  a  power,  or  of  personal  estate  by  license  of  their 
husbands.  Laws  of  Penn.  byDunlop,  p.  498,  ch.  40l,  ^  2.  As  to  Arkansas  and 
Missouri,  see  ante,  33,  note  (6.) 

'  In  Massachusetts,  although  there  was  no  express  exception  of  married  women  in 
the  general  statute  giving  power  to  every  person  of  fall  age  and  of  sound  mind,  being 
seised  in  his  own  right  of  lands,  &c.  to  dispose  of  the  same  by  will,  yet  it  was  held  that 
this  does  not  give  married  women  the  power  to  devise  their  estates.  Osgood  v.  Breed, 
12  Mass.  525  ;  Morse  v.  Thompson,  4  Gushing,  563.  The  same  doctrine  was  held  in 
Pennsylvania  under  their  act  of  Assembly,  1705.  So  in  New  Hampshire  under  the 
law  of  that  State,  in  Marston  v.  Norton,  5  N.  Hamp.  205.  In  this  last  case,, Richard- 
son, J.  said  :  "  A  mamed  woman  is  not  by  the  common  law,  sui  juris,  but  is  sub  pates- 
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Although  the  Revised  Statutes  of  New  York  have  prohibited 
a  will,  by  a  married  woman,  of  personal  as  well  as  of  real  es- 
tate, yet  where  the  husband  assents  to  her  disposing  of  the 
former,  the  will  may  be  good.  This  may  be  by  a  post-nuptial 
agreement,  as  well  as  by  an  ante-nuptial  one ;  it  is  otherwise 
as  to  real  estate.  Where  the  property  is  given  to  the  wife  by 
another,  with  the  power  to  will,  it  is  immaterial  whether  the 
gift  is  before  or  after  marriage,  or  whether  there  is  any  assent 
by  the  husband.^ 

A  woman,  whose  husband  has  been  banished  for  life,  may 
dispose  of  her  real  and  personal  estate  by  will;  for  as  he  is 
civilly  defunct,  she  is  restored  to  the  rights  and  privileges  of  dis- 
coverture.^ 

Where  a  married  woman  was  a  native  of  Spain,  and  domi- 
ciled there,  and  it  appeared,  upon  affidavit,  that,  by  the  law  of 
Spain,  she  had  full  power  and  authority  to  bequeath,  as  a  feme 
sole,  the  property  she  brought  her  husband  on  her  marriage,  pro- 
bate was  granted  of  her  will,  made  according  to  the  law  of  that 
country.^. 

It  has  been  made  a  question,  whether  a  disposition  of  property 
duly  made  by  a  married  woman,  and  to  take  place  after  her 
death,  be  or  be  not,  in  technical  strictness,  a  will,  or  whether  it 
ought  only  to  be  termed  an  instrument  in  writing.*  The  solu- 
tion of  this  critical,  nicety,  supposing  the  question  still  to  remain 
in  dubio,  may,  perhaps,  seem  not  very  imperiously  called  for, 
since  it  is  allowed  on  all  hands,  that  such  a  writing,  if  not  a 
proper  will,  is  at  any  rate  of  a  testamentary  nature,  must  be  exe- 
cuted with  the  same  solemnities  as  if  executed  by  a  person  sui 
jurist  must  receive  probate  as  any  other  will,^  and  will  have  the 

tate  viri.  She  is  under  a.  civil  disqualification,  arising  from  want  of  free  agency,  and 
not  from  want  of  judgment,  and  it  seems  to  us  to  be  wholly  incredible,  that  the  legis- 
lature should  have  intended  to  give  to  a  i  married  woman  the  power  of  devising  her 
lands  at  her  decease,  while  the  power  of  disposing  of  them  at  her  will  is  denied  to  her 
during  her  life."  Cutter  v.  Butler,  5  Foster,  (N.  H. )  252.  But  see  the  suggestions  of 
Eedfield,  J.  on  this  point,  in  Fisher  v.  Kimball,  17  Vermont,  328;  and  of  Hitchcock, 
J.  in  Allen  v.  Little,  5  Ohio,  65. 

'  Heyer  v.  Burger,  1  Hoff.  1. 

2  Portland  v.  Prodgers,  2  Vernon,  104;  Lady  Belknap's  case,  Co.  Litt.  133;  Cutter 
V.  Butler,  5  Foster,  (N.^H.)  353. 

8  In  the  goods  of  Maraver,  1  Hagg.  498. 

*  Marlborough  v.  Godblphin,  2  Vesey,  Sen.  75 ;  Southby  v.  Stonehouse,  2  Vesey, 
Sen.  6t2 ;  Oke  v.  Heath,  1  Vesey,  Sen.  139  ;  Picquet  v.  Swan,  4  Mason,  443,  461. 

6  4  Kent,  (5th  ed.)  506;  Casson  w.  Dade,  1  Bro.  C.  C.  99;  Marlborough  v.  Godol- 
phin,  2  Vesey,  Sen.  61 ;  Heath  v.  Withington,  6  Cushing,  500;  Cutter  v.  Butler,  5 
Foster,  (N.  H.)  359. 

6  Boss  K.Bwer,  3  Atk.  160;  Cothay  v.  Sydenham,  2  Bro.  C.  C.  392 ;  Stevens  v. 
Bagwell,  15  Vesey,  153  ;  Picquet  v.  Swan,  4  Mason,  44£i ;  Osgood  v.  Breed,  12  Mass. 
525 ;  Newburypprt  Bank  v.  Stone,  13  Pick.  423  ;  Cutter  v.  Butler,  5  Foster,  (N.  H.) 
353,  354.  Iti  Picquet  v.  Swan,  and  in  Osgood  v.  Breed,  ubi  supra,  it  was  held  that  the 
win  of  a  married  woman,  under  a  power  reserved  to  her  in  a  settlement,  must  lie 
proved  in  our  Probate  Courts  before  it  can  be  acted  on  elsewhere,  exactly  as  tile 
wills  of  persons  sui  juris.  The  Courts  of  Prpbate  have  eJcclusivo  jurisdiction  of  such 
questions.   Holman  v.  Perry,  4  Metcalf,  492, 498.    See  Tappenden  v.  Walsh,  1  Phill. 
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same  incidents,  and,  with  some  qualifications,  a  like  operation.^ 
If  the  instrument,  being  to  take  effect  after  her  death,  wants 
validity  as  a  will,  it  is  utterly  void.^ 

K  a  wife  acquires  any  property  after  her  husband's  death,  it 
cannot  pass  by  a  wiU  made  during  her  coverture,  though  by  the 
consent  of  her  husband  ;  for  at  the  time  of  making  the  will  she 
was  intestable  as  to  that  property.^ 

A  will  of  a  married  woman,  made  during  coverture,  under  a 
,  settlement,  is  not  revoked  by  her  surviving  her  husband.     There 
is  in  such  case  no  change  of  condition  as  to  the  power  of  dispo- 
sition.* " 

If  a  feme  sole  makes  her  will,  and  afterwards  marries,  such 
subsequent  marriage  is  esteemed  a  revocation  in  law,  and  en- 
tirely vacates  the  will ;  and  although  she  should  survive  her 
husband,  a  will  made  before  marriage  will  not  revive  upon  his 
death,  without  a  republication.^  What  will  amount  to  a  repub- 
lication of  a  wiU  in  such  cases,  and  in  case  of  a  will,  made  by  a 
married  woman,  aft«r  the  disability  is  removed,  depends  on  the 
circumstances  of  each  case.  In  the  Ecclesiastical  Court  the  de- 
livery, by  a  widow,  of  an  instrument  executed  by  her  during 
coverture,  into  the  custody  of  another,  as  the  will  of  the  depos- 
itor, has  been  held  to  be  a  sufficient  publication  of  a  will  of 
personal  estate.^ 

UNDUE    INFLUENCE. 

The  amount  of  undue  influence  which  will  be  sufficient  to 
invalidate  a  will  must  of  course  vary  with  the  strength  or  weak- 
ness of  the  mind  of  the  testator.  The  influence  which  would 
subdue  and  control  a  mind  naturally  weak,  or  one  which  had 
become  impaired  by  age,  sickness,  disease,  intemperance,  or  any 
other  cause,  might  have  no  effect  to  overcome  or  mislead  a  mind 
naturally  strong  and  unimpaired.  But  in  any  case,  the  influence 
that  will  vitiate  a  will  must  be  such  as  in  some  degree  to  destroy 
the  free  agency  of  the  testator  and  constrain  him  to  do  what  is 
against  his  will,  but  what  he  is  unable  to  refuse,  or  too  weak  to 
resist.^    "A  testator,"  said  Mr.  Chief  Justice  Buchanan,  in  Davis 


353  ;  Temple  v.  Walker,  3  lb.  394 ;  West  v.  West,  3  Rand,  373  ;  Whitfield  v.  Hurst, 
3  Iredell,  Eq.  242.  But  see  Harvey  v.  Smith,  1  Dev.  &  Bat.  186.  A  limited,  special, 
or,qualified  probate  may  be  had  of  such  an  instrument,  where  that  is  necessary  to  give 
the  instrument  its  proper  effect.  Holman  v.  Perry,  4  Metcalf,  492,  498  j  Osgood  v. 
Breed,  12  Mass.  525,  533 ;  Heath  v.  Withington,  6  Gushing,  500,  501. 

1  Cotter  V.  Layer,  2  P.  Wms.  625;  Oke  v.  Heath,  1  Vesey,  Sen.  139;  Henley  ». 
Phillips,  2  Atk.  48  ;  Fettiplace  o.  Grorges,  1  "Vesey,  Jun.  (Sumner's  ed.)  49,  in  note  (s.) 
•   2  Piequet  v.  Swan,  4  Mason,  443,  461,  462. 

3  Scammell  v.  Wilkinson,  2  East,  556  ;  Swinb.  pt.  2,  §  9,  pi.  5. 

4  Morwan  v.  Thompson,  3  Hagg.  239.     See  Osgood  v.  Breed,  12  Mass.  525. 

5  4  Burn's  Ecc.  L.  51 ;  Long  k.  Aldred,  3  Addams,  48 ;  1  Williams,  Ex.  (2d  Am. 
ed.)  47,  48 ;  2  Kent,  (5th  ed.)  171.    But  see  Wood  v.  Bullock,  3  Hawks,  298. 

e  Miller  v.  Brown,  2  Hagg.  209. 

'  O'Neall  V.  Earr,  1  Richardson,  (S.  C.)  80  ;  Thompson  v.  Earr,  1  Speers,  93 ;  S.  C. 
Cheves,  37 ;  Martin  v.  league,  2  Speers,  268,  269 ;  Tomkins  v.  Tomkins,  1  Bailey, 
VOL.  I.  4 
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V.  Calvertj^  "  should  enjoy  full  liberty  and  freedom  in  the  making 
of  his  will,  and  possess  the  power  to  withstand  all  contraidiction 
and  control.  That  degree,  therefore,  of  importunity  or  undue 
influence,  whiish  deprives  a  tegtettor  of  his  free  agency,  which  is 
such  as  he  is  tod  weak  to  resist,  and  will  render  the  instrument 
not  his  free  and  unconstrained  act,  is  sufficient  to  invalidate  it;^ 
not  in  relation  to  the  person  aldne,  by  whom  it  is  so  procured, 
but  as  to  all  others,  who  are  intended  to  be  benefited  by  the 
undue  influence."  "  If  a  man  by  occasion  of  some  present  fear 
or  violence,  or  threateningof  future  evils,  does, at  the  same  time 
or  afterwards,  by  the  same  motive,  make  a  will,  it  is  void,  not 
only  as  to  him  who  puts  him  so  in  fear,  but  as  to  all  others."  ^ 
"  To  avoid  a  will  or  testament,  it  is  not  necessary  that  threats 
or  violence  should  have  been  practised  or  resorted  to,  at  the 
time  of  making  it,  but  it  is  enough,  if  it  was  made  at  any  time 
afterwards,  under  the  general  controlling  and  continuing  influ- 
ence of  fear,  or  dominion  over  the  testator,  by  the  person  who 
so  put  him  in  fear,  though  not  immediately  exercised  in  regard 
to  that  particular  instrument."* 

Yet  it  must  be  understood  "it  is  not  every  fear,  or  a  vain 
fear,  that  will  have  the  effect  of  annulling  the  will;  but  a  just 
fear,  that  is,  such  as  that  indeed,  without  it,  the  testator  had  not 
made  his  testament  at  aU,  at  least  not  in  that  manner."  ^  As 
to  what  will  constitute  this  kind  of  fear,  "  no  certain  rule  can  be 
delivered,*  but  it  is  left  to  the  discretion  of  the  Judge,  who  ought 
not  only  to  consider  the  quality  of  the  threatenings,  but  also  the 
persons  as  well  threatening  as  threatened;  in  the  person  threat- 
ening, his  power  and  disposition ;  in  the  person  threatened,  the 
sex,  age,  courage,. pusillanimity,  and  the  like."^  But  if  the  tes- 
tator afterwards,  when  there  is  no  cause  for  fear,  or  when  the 
undue  influence  is  removed,  ratifies  and  confirms  the  testament, 
it  will,  it  seems,  be  good.^ 

With  respect  to  a  will  obtained  by  influence,  it  is  not  unlaw- 
ful for  a  person,  by  honest  rntercession  and  persuasion,  to  pro- 

92  i  Duffield  V.  Eobeson,  2  Harrington,  384,  385  ;  Chandler  v.  Ferris,  1  Harrington, 
454,  464 ;  Browne  v.  Molliston,  3  Wharton,  137,  138 ;  Sir  John  NichoU  in  Kinleside 
V.  Harrison,  2  Phill.  551,  552  ;  Stnlz  v.  Schaeffle,  18  Eng.Law  &  Eq.  576 :  Leveretti). 
Carlisle,  19  Alabama,  80;  Means  v.  Means,  5  Strobh,  167  ;  Floyd  ».  Floyd,  3  Strobh. 
44;  Woodward  v.  James,  s'Strobh.  552;  Potts  w.  House,  6  Georgia,  324:  Wampler 
V.  Wampler,  9  Maryland;  540 ;  McMahori  v.  Ryan,  20  Penu.  State  Eep.-329. 

1  5  Gill  &  John.  302,  303. 

2  Small  V.  Small,  4  Greenl.  223 ;  Wampler  v.  Wampler,  9  Maryland,  540. 

s  See  7  Bacon  Abr.  (Gwill.  ed.)  303,  304;  Lord  Chief  Justice  Wilmot  in  Bride- 
groom V.  Green,  Wilm-  64  ;  Huquenin  v.  Basely,  14  Vesey,  289  :  Bottoms  v.  Kent,  3 
Jones,  Law,  (N.  C.)  154.  .>  j.        i  -s 

*  5  Gill  &  John.  803.    See  McMahon  v.  Ryan,  20  Penn.  State  R.  329. 

6  Godolph.  Pt.  3,  c.  25,  M  ;  1  Williams;  Ex'.  (2d  Am.  ed.)  37. 

8  Small  V.  Small,  4  Greenl.  222. 

'  Swinb.  Pt.  7,  ^  2,  pi.  7 ;  1  Williams,  Ex.  (2d  Am.  ed.)  37. 

8  Swinb.  Pt.  7,  ^  2,  pi.  8;  1  Williams,  Ex.  (2d  Am.  ed.)  37;  O'Neall  v.  Farr,  1 
Richardson,  (S.  C.)  80. 
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cure  a  will  in  favor  of  himself  or  another  person ;  ^  neither  is  it 
to  induce  the  testator  by  fair  and  flattering  speeches;^  for 
though  persuasion  may  be  employed  to  influence  the  disposi- 
tions in  a  will,  this  does  not  amount  to  influence  in  the  legal 
sense ;  and  whether  or  not  a  capricious  partiality  has  been 
shown,  the  Court  will  not  inquire.^ 

In  Calvert  v.  Davis,*  Mr-  Chief  Justice  Buchanan  said :  "  It 
is  not  every  degree  of  importunity,  that  is  sufiicient  to  invalidate 
a  wiU  or  testament.  Honest  and  moderate  intercession  or  per- 
suasion, or  flattery  unaccompanied  by  fraud  or  deceit,  and 
where  the  testator  has  not  been  threatened  or  put  in  fear  by  the 
flatterer  or  persuader,  or  his  power,  or  dominion  over  him,  will 
not  have  the  effect.  -But  there  may  be  great  and  overruling  im- 
portunity and  undue  influence  without  fraud,  which,  when  es- 
tablished, may  and  ought  to  have  effect  (under  circumstances) 
to  avoid  a  wfll  or  testament ;  ^  such  as  the  immoderate,  perse- 
vering, and  begging  importunities  of  a  wife  who  will  take  no 
denial,  pressed  upon  an  old  and  feeble  man,  which  may  be  bet- 
ter imagined  than  described  ;  or  dominion  obtained  over  the 
testator  under  the  influence  of  fear,  produced  by  threats,  vio- 
lence, or  ill  treatment.  In  neither  of  those  instances  may  there 
be  any  direct  fraud ;  but  an  overruling  influence  upon  the  mind 
and  feelings  of  a  testator  according  to  the  degree  of  his  judg- 
ment and  firmness."  In  Martin  v.  Teague,  ^  it  was  said,  that 
undue  influence,  to  avoid  a  wUl,  must  he^  control  intentionally 
exercised ''  by  one  mind  over  the  will  of  another,  so  as  to  de- 
prive the  other  of  the  free  agency  of  option ;  such  a  seducing  of 
the  mind  from  its  formed  purposes  by  artful  flattery,  harassing 
it  into  submission  by  continued  and  excessive  importunity,  or 
overcoming  it  by  false  information  and  improper  menaces. 
The  desire  of  the  legatee  modestly  expressed,  or  habitual  confi- 
dence, and  even  deference  on  the  part  of  the  testator,  inspired 
by  affectionate  attention,  or  general  kindness  of  the  favored 
legatee,  would  not  be  sufficient,^  unless  they  were  addressed  to 

1  Swinb.  Pt.  7,  §  4,  pi.  1  ;  O'Neall  v.  Farr,  1  Richardson,  (S.  C.)  80 ;  Harrison's  will, 
1  B.  Monroe,  351  ;  Walker  v.  Hunter,  17  Georgia,  364;  Newhouse  v.  Godwin,  17 
Barbonr,  (N.  Y.)  236. 

2  Swinb.  Pt.  7,  §  4,  pi.  1. 

"  1  Williams,  Ex.  (2d  Am.  ed.)  39.  In  Chandler  v.  Ferris,  1  Harrington, 454,  464, 
Clayton,  C.  J.,  said  :  "Neither  advice,  nor  argument,  nor  persuasions,  would  vitiate 
a  will  made  freely  and  from  conviction,  though  such  will  might  not  have  beea  made 
but  fo^uch  advice  .and  persuasion." 

*  5  Gill  &  John.  301,  302. 

^  Brown  v.  Moore,  6  Yerger,  272.  Importunity,  to  have  legal  effect,  must  be  in 
such  a  degree  as  to  take  away  free  agency  from  the  testator.  Stulz  v.  Schaeffle,  18 
Eng.  Law  &  Eq.  576. 

"  2  Speers,  268,  269. 

'  In  Small  v.  Small,  4  Greenl.  222,  it  was  said,  that  "  the  influence  exerted  must 
be  an  unlawful  influence,  on  account  of  the  manner  and  motive  of  its  exertion."  Con- 
trol, as  distinguished  from  undue  influence,  is  distinguished  from  dilress  or  fear. 
Stulz  V.  Schaeffle,  18  Eng.  Law  &  Eq.  576. 

8  Lowe  V.  Williamson,  1  Green,  Ch.  82;  Trumbull  v.  Gibbons,  2  New  Jersey,  117. 
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a  mindof  unresisting  imbecility,  that  had  lost  power  of  self- 
direction.  In  the  latter  view  a  want  of  mental  capacity  would 
place  the  testator's  effects  under  the  direction  and  disposition  of 
the  law.^ 

In  Small  v.  SmaU,^  Mellen,  C.  J.,  remarking  on  this  subject, 
observed :  "  If  a  wife,  by  her  virtues,  has  gained  such  an  as- 
cendancy over  her  husband  and  so  riveted  his  aifections,  that 
her  good  pleasure  is  a  law  to  him,  such  an  influence  can  never 
be  a  reason  for  impeaching  a  will  made  in  her  favor,  even  to 
the  exclusion  of  the  residue  of,  his  family ;  nor  would  it  be  safe 
to  set  aside  a  will  on  the  ground  of  influence,  importunity,  or 
undue  advantage  taken  of  the  testator  by  his  wife,  though  it 
should  be  proved  she  possessed  a_  powerful  influence  over  his 
mind  and  conduct  in  the  general  concerns  of  life,  unless  there 
should  be  proof  that  such  influence  was  especially  exerted,  to 
procure  a  will  of  such  a  kind  as  to  be  peculiarly  acceptable  to 
her,  and  to  the  prejudice  and  disappointment  of  others."  ^ 

The  sort  of  influence  that  wiU  invalidate  a  Will  is  thus  de- 
scribed by  Eyre,  C.  B.,  in  Mountain  w.  Bennett:*  "  There  is 
another  ground  which,  though  not  so  distinct  as  that  of  actual 
force,  nor  so  easy  to  be  prov'ed,  yet  if  it  should  be  made  out 
would  certainly  destroy  the  will ;  that  is,  if  a  dominion  was  ac- 
quired by  any  person  over  a  mind  of  sufficient  sanity  to  general 
pv/rposes,  and  of  sufficient  soundness  and  discretion  to  regulate 
his  affairs  in  generalT  y^^^i  such  a  dominion  or  influence  were 
acquired  over  him  as  to  prevent  the  exercise  of  such  discretion, 
it  would  be  equally  inconsistent  with  thfe  idea  of  a  disposing 
mind ;  and  perhaps  the  most  probable  instance  of  such  a  domin- 
ion beiing  acquired  is  that  of  an  artful  woman  like  the  present, 
having  taken  possession  of  a  man  and  subdued  him  to  her  pur- 
poses." In  this  case  the  will  was  attempted  to  be  invalidated, 
on  the  ground  that  it  was  obtained  by  the  undue  influence  of 
the  testator's  wife,  whom  he  had  married  from  an  inferior 
station.^ 

But,  as  before  stated,  and  it  seems  to  be  the  result  of  the 


1'  See  O'Neall  i.  Fan-,  1  Richardson,  (S.'C)  80;  Thompson  v.  Parr,  1  Speers,  93; 
Lide  V.  Lide,  2  Brevard,  403  ;  Newhouse  v.  Godwin,  17  Barbour,  (N.  Y  )  236 
4  Greenl.  223. 

=  Miller  v.  Miller,  3  Serg.  &  E.  267  ;  O'Neall  v.  Fare,  1  Richardson,  (S.  C.)  80  : 
Thompson  «.  Farr,  1  Speers,  93,;  Farr  «.  Thompson,  Cheves,  37;  Lide  u.  Inde,  2 
Brevard,  403 ;  Zimmerman  u.  Zimmerman,  23  Penu.  State  R.  375.  In  Farr'w. 
Thompson,  Cheres,  37,  it  was  held  that  a  will  legally  executed,  will  not  be  set  aside 
on  the  mere  gtolina  that  its  provisions  are  in  favor  of  a  mulatto  woman  with  whom  he 
had  lived  ift  'disgraceful  intimacy,  who  had  great  domestic  influence  over  him,  and  of 
whom  h«  had  at  some  times  appeared  to  be  in  pergonal  fear.  See  S.  C.  1  Richai-dson, 
(S.  C.)  80.  But  in  a  similay  case  where  the  testator  was  old  and  feeble,  the  will  was'' 
set  aside.    Hentoh  v.  Franklin,  9  B.  Monroe,  28. 

*  1  Cox,  35.5. 

6  Snch  influence  is  much  more  readily  inferred  to  be  exercised  bv  the  husband  over 
the  wife,  than  by  the  wife  over  the  husband.    Marsh  a.  Tyrrell,  2  ifeigg.  84-141'. 
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cases,  the  influence  to  vitiate  ao  act  must  amount  to  force  and 
coercion,  destroying  free  agency ;  it  must  not  be  the  influence  of 
affection  and  attachment;  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another  ;  for  that  would  be  a  very 
strong  ground  in  support  of  a  testamentary  act ;  further,  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion,  by 
importunity  which  could  not  be  resisted ;  that  it  was  done 
merely  for  the  sake  of  peace ;  so  that  the  motive  was  tanta- 
mount to  force  and  fear.^ 

Where  persuasiofl  is  used  to  a  testator  on  his  death-bed  when 
even  a  word  distracts  him,  it  may  amount  to  force  and  inspiring 
fear.2  If  a  man,  said  RoUe,  C.  J.,  at  a  trial  at  bar,  makes  a  will 
in  his  last  sickness,  by  the  over-importunity  of  his  wife,  to"  the 
end  that  he  may  be  quiet,  this  shall  be  said  to  be  a  will  made 
by  constraint,  and  shall  not  be  a  good  will.^ 

In  a  case  decided  in  the  House  of  Lords,  in  England,*  on  an 
appeal  from  the  Irish  Chancery,  it  was  held,  that  where  undue 
influence  is  exercised  over  the  mind  of  a  testator  in  making  his 
wiU,  the  provisions  in  the  will,  in  favor  of  the  person  exercising 
the  influence,  are  void;  but  the  will  may  be  good  as  far  as 
respects  other^  parties  ;  so  that  a  wiU  may  be  valid  as  to  some 
parts,  and  invalid  as  to  others ;  may  be  good  as  to  one  party, 
and  bad  as  to  another.^ 

FRAUD. 

A  will  obtained  by  fraud  is  void.®  Fraud  is  no  less  detesta- 
ble in  law  than  open  force  ;  wherefore,  when  the  testator  is  cir- 
cumvented by  fraud,  the  testament  is  of  no  more  force  than  if 


1  Williams  v.  Goude,  1  Hagg.  981 ;  Duffield  v.  Eobesqn,  2  Harrington,  384  ;  1  Wil- 
liams, Ex.  (2d  Am.^d.)  40 .;  StuI?  p.  Schaeffle,  18  Eng.  Law  &  Eq.  576  ;  and  see  Bird 
V.  Bird,  2  Hagg.  142;  Constable  v.  Tufnel,  4  Hagg.  48.5.  As  to  undue  influence  de- 
pendent on  religions  feelings,  see  Norton  v.  Eelly,  2  Eden,  286 ;  Huguenin  v.  Baseley, 
14  Vesey,  273 ;  Weir's  will,  9  Dana,  440. 

2  By  Sir  Wm.  Wynne,  in  Dickinson  «.  Moss,  Prerog.  T.,  1790,  M.  S.  4  Burn.  58, 
Tyrwhitt's  ed. ;  Higginson  v.  Colcot,  1  Cases  Tern.  Lee,  138 ;  1  Williams,  Ex.  (2d 
Am.  ed.)  39. 

But  in  Lide  v.  Lide,  2  Brevard,  403,  it  was  held  that  a  will  will  not  be  set  aside  on 
account  of  any  persuasions  or  representations  of  the  testator's  wife,  while  the  testator 
is  at  the  point  of  death,  to  induce  him  to  make  her  a  more  liberal  provision  than  he  is 
disposed  to  make,  although  it  should  appear  that  such  persuasions  had  prevailed  on 
him  to  comply  with  her  wishes ;  provided  it  shall  appear  that  the  testator  was  of 
sound  mind,  and  was  not  imposed  upon  by  false  representations,  and  that  the  provis- 
ion made  for  the  wife  was  not  greatly  disproportionate  and  unreasonable. 

«  1  Williams,  Ex.  (2d  Am.  ed.)  38;  Hacker  a.  Newborn,  Styles,  427.  See  also 
Moneypenny  v.  Brown,  8  Vine  Abr.  167,  tit.  Devise,  (Z.  2,)  pi.  7  ;  Lamkin  v.  Babb, 
1  Cases  Tem.  Lee,  1.  In  L'Huille  v.  Wood,  2  Lee,  22,  effect  was  given  to  a  will 
which  the  testator  had  been  prevented  from  executing  by  duress. 

*  Lord  Trimelstown  u.  D'Alton,  1  Dow  &  Clark,  P.  C.  85 ;  S.  C.  1  Bligh,  P.  C. 
N.  S.  427. 

6  1  Williams,  Ex.  (2d  Am.  ed._)  40 ;  Sbelford,  Lunacy,  333 ;  Florey  v.  Florey,  24 
Alabama,  241.  If  the  undue  influence  or  fraud  affects  the  whole  will,  though  exer- 
cised by  one  legatee  only,  th^  whole  will  is  void.    Tlorey  v.  Morey,  swpra. 

8  Davis  V.  Calvert,  5  GilT&  John.  269,  303.  . 

4* 
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he  were  constrained  by  fear.^  With  regard  to  what,  deceit 
shall  annul  a  testament  on  the  ground  of  fraud,  as  in  the  case 
of  a  will  made  under  fear,  it  is  left  to  the  judgment  of  the  tribu- 
nal trying  the  case,  comparing  the  deceit  with  the  capacity  or 
understanding  of  the.  person  deceived,  to  discern  whether  it  be 
such  as  may  overthrow  the  testament  or  not.^  In  Dietrick  v. 
Dietrick,^  on  an  issue  to  try  the  validity  of  a  will,  the  person 
attempting  to  impeach  it  on  the  ground  of  imbecility  and  impo- 
sition, was  permitted  to  give  evidence  of  the  false  representa- 
tions of  the  principal  devisee,  as  to  the  chatacter  of  the  wife  of 
another  who  was  equally  entitled  to  the  testator's  annuity,  by 
reason  of  which  he  was  disinherited.* 

WILL    WRITTEN    BY    PARTY    BENEFITED. 

Where  a  will  is  written  or  procured  to  be  written  by  a  person 
benefited  by  it,  or  by  one  standing  in  the  relation  of  attorney  or 
counsel,  and  who  is  also  benefited  by  it, — these  are  circum- 
stances to  excite  stricter  scrutiny,  and  require  stricter  proof  ©f  vo- 
lition and  capacity.^  This  feature  existed  in  the  case  of  Clark  v. 
Fisher,'  which  combined  many  of  the  unfavorable  circumstances 
that  are  wont  to  occur  in  the  framing  of  a  will  and  tend  to  in- 
validate it.  In  this  case  the  testator,  about  four  years  before 
his  own  death,  and  about  one  year  before  the  death  of  his  first 
wife,  had  an  apoplectic  fit,  which  terminated  in  paralysis,  and 
continued  until  his  death,  at  the  age  of  eighty  years.  His 
speech  was  much  impaired,  but  he  was  at  times  able  to  make 
himself  understood  by  those  who  were  well  acquainted  with 
him.  In  the  fall  of  1824  he  was  married  to  the  respondent,  a 
sister  of  his  first  wife.  The  will  in  controversy  was  made  in 
May,  1827,  shortly  before  the  death  of  the  testator,  which  oc- 
curred in  June,  1827.  When  the  will  was  executed  the  testa- 
tor was  not  in  a  situation  to  make  himself  understood  by,  the 
person  who  drew  it,  even  in  reply  to  questions  put  directly:  to 

1  1  Williams,  Ex.  (2d  Am.  ed  )  37,  38  ;  Swinb.  Pt.  7,  §  3,  pi.  1 ;  Lord  Harfwicke, 
in  Lord  Donegal's  case,  2  Ves.  Sen.  408 ;  Clark  v.  Fisher,  1  Paige,  171. 

2  1  Williams,  Ex.  (2d  Am.  ed.)  38 ;  Swinb.  Pt.  7,  «  3,  pi.  3. 
=  5  Serg.  &  R.  207. . 

*  The  same  principle  is  recognized  in  Nussear  v.  Arnold,  13  Serg.  &  R.  323.  See 
also  Patterson  v.  Patterson,  6  Serg.  &  E.  56 ;  Ex  parte  Eearon,  5  Vesey,  633. 

6  Duffield  V.  Robeson,  2  Harrington,  384  ;  Tomkins  v.  Tomkins,  1  Bailey,  92 ; 
Burling  v.  Loveland,  2  Curteis,'  225 ;  Greville  v.  Tylee,  24  Eng.  Law  &  Eq.  53  ; 
Crispell  v.  Dubois,  4  Barbour,  Sup.  Ct.  393  j  Beall  v.  Mann,  5  Georgia,  456  ;  New- 
house  V.  Godwin,  17  Barbour,  (N.  r.)  236.  See  also  the  cases  cited  and  commented 
on  in  Shelford,  Lunacy,  317  to  334  ;  Baker  v.  BatI,  2  Moore,  Priv.  Coun.  317.  In  a 
case  where  the  testator  was  under  guardianship,  as  non  compos  mentis,  and  the  guard- 
ian was  made  his  executor  and  principal  devisee,  the  Court  established  the  will  upon 
sufficient  proof  of  capacity.  But  the  Court  held  that  it  is  incumbent  on  those  who, 
in  such  a  case  seek  to  establish  the  will,  to  show,  beyond  reasonable  doubt,  that  the 
testator  had  both  such  mental  capacity  and  such  freedom  of  will  and  action,  aa  are 
requisite  to  render  a  will  legally  valid.    Breed  v.  Pratt,  18  Pick.  115,  117. 

«  1  Paige,  171.  •  ' 
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him.  The  will  was  drawn  under  the  direction  of  the  wife,  the 
principal  devisee ;  and  although  she  professed  to  converse  with 
and  understand  him,  the  scrivener  had  no  means  of  knowing 
whether  he  assented  to  her  propositions  or  not,  or  whether  he 
understood  what  was  said  to  him,  or  what  business  was,  trans- 
acting. The  testator  was  induced  to  execute  his  will,  giving 
one  fourth  of  his  property  to  a  child  who  had  been  procured 
from  the  almshouse,  and  imposed  upon  him  as  his  niece,  and 
the  residue  to  his  wife  for  life,  with  power  to  her  and  the  co- 
executor  to  seU  and  dispose  thereof  as  they  pleased,  &c.  The 
will  was  regarded  by  Mr.  Chancellor  "Walworth  as  unreasonable 
upon  its  face,  when  taken  in  connection  with  the  amount  of  the 
property,  and  the  situation  of  the  relatives  of  the  testator.  The 
learned  Chancellor  said :  "  If  it  were  doubtful  whether  the  tes- 
tator's mind  was  so  far  impaired,  as  to  render  him^  incapable  of 
making  a  valid  wUl,  there  cannot  be  a  question  that  it  was  so 
much  weakened  and  rendered  imbecile  by  disease,  as  to  make 
him  an  easy  dupe  to  the  arts  and  intrigues  of  those  by  whom 
he  was  surrounded.  Whenever  a  person  in  this  situation  is  in- 
duced by  fraud,  imposition,  or  undue  influence,  to  make  a 
testamentary  disposition  of  his  property  different  from  what  he 
would  in  the  full  possession  of  his  faculties,  the  same  will  be 
set  aside,  upon  the  same  principle  that  a  Court  of  Chancery 
sets  aside  a  conveyance  of  property  obtained  under  like  circum- 
stances." ^  The  Chancellor  in  this  case  held  that  the  will  must 
be  set  aside,  as  unduly  obtained  by  taking  advantage  of  the 
situation  and  infirmities  of  a  bed-ridden,  paralytic  old  man,  by 
which  a  different  disposition  was  made  of  his  property  from  that 
which  would  otherwise  have  taken  place.^ 

Where  a  codicil  was  made  disposing  of  the  deceased's  prop- 
erty in  a  manner  irreconcilable  with  her  character,  and  at  vari- 
ance with  her  intentions,  as  proved  by  her  affections  and  former 
testamentary  disposition,  and  it  appeared  that  aU  her  confiden- 
tial friends  were  excluded  or  absent  at  the  time  of  the  execution 
of  the  paper,  and  those  only  were  about  her  who  were  benefited 
under,  or  engaged  in,  the  preparation  or  execution  of  it,  the  de- 
ceased being  at  the  time  within  ten  days  of  her  death,  and  in  a 
state  of  extreme  weakness  and  debility, — these  facts  were  held 
sufficient  to  vacate  the  instrument.^ 

So  in  another  case,*  where  the  asserted  wiU  of  a  person  of  fluc- 
tuating capacity  totally  abandoned  the  principle  of  a  former  dis- 
position, made  before  the  faculties  of  the  deceased  were  impair- 


1  See  Whelan  v.  Whelau,  3  Cowen,  537. 

2  See  also  the  judgment  of  Sir  John  NichoU,  in  Blewitt  v.  Blewitt,  4  Hagg.  410  ; 
Tindal,  C.  J.  in  Tatham  v.  Wright,  2  Buss,  and  Mylne,  1 ;  Alston  v.  Jones,  17  Bar- 
bour (N.  Y.)  276. 

8  Brydges  v.  King,  1  Hagg.  250. 

*  Dodge  V.  Meech,  1  Hagg,  612.     See  Ingram  v.  Wyatt,  I  Hagg.  384. 
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ed,  and  long  adhered  to — and  the  executor,  who  was  the  person 
principally  benefited,  among  other  things  indicative  of  fraud, 
had  himself  given  the  instructions,  which  were  proved  by  his 
son,  a  minor,  who  alone  spoke  to  the  execution — the  Court  pro- 
nounced against  it.  Sir  John  NichoU  said :  '!  Under  these  cir- 
cumstances, unless  the  Court  is  prepared  to  give  up  all  the  princi- 
ples hitherto  acted  upon,  it  must  demand  the  most  decisive  proof 
of  the  complete  absence  of  influence  and  excitement,' at  the  prep- 
aration and  making  of  this  asserted  will." 

In  a  very  late  case,^  where  the  wiU  was  executed  in  due  form, 
but  it  appeared  that  the  testator  was  of  doubtful  capacity,  that 
the  contents  of  the  will  were  not  read  to  him,  that  the  will  was 
not  in  accordance  with  the  declared  intentions  of  the  deceased, 
and  that  it  was  prepared  by  a  solicitor  who  was  appointed  execu- 
tor, and  made  one  of  the  residuary  legatees,  the  Court  pronounc- 
ed against  it.^ 

Still,  although  the  testator  and  the  maker  of  his  will  may  stand 
in  a  relation  favorable  to  the  exercise  of  undue  influence  by  the 
latter,  and  though  there  may  be  suspicious  conduct,  and  some 
deficiency  of  capacity,  yet  satisfactory  evidence  of  the  factum 
may  establish  the  instrument ;  it  is  not  in  law  invalid.^ 

In  Barry  v.  Butlin,*  a  wiU  was  sustained  where  the  deceased 
appeared  to  be -of  testable  capacity,  but  of  weak  mind,  although 
it  was  prepared  by  a  solicitor,  who  took  a  benefit  under  it.  Mr. 
Baron  Parke,  delivering  judgment  for  the  judicial  committee  of 
the  Privy  Council  in  this  case,  after  stating  the  rules  by  which 
cases  of  the  kind  are  to  be  governed,  said :  "  A  tolerably  just  es- 
timate may  be  formed'of  the  character  and  mental  powers  of  Mr. 
Barry,  the  deceased,  from  the  parol  evidence  on  both  sides,  after 
making  allowance  for  the  bias  under  which  the  witnesses  speak ; 
and  the  written  documents  which  are  proved  by  the  handwriting 
of  the  deceased.  From  these  sources  it  may  be  collected  that 
he  was  a  person  of  slender  capacity,  of  retired  disposition,  in- 
dolent habits,  addicted  to  drinking,  somewhat  singular  in  his 
appearance,  frivolous,  and  occasionally  even  childish  in  his 
amusements  and  occupations.  On  the  other  hand  it  is  cleaj 
that  he  was  not  insane,  and  although  the  evidence  embraces  a 
period  of  more  than  fifty  years,  and  an  account  of  most  of  the 
transactions  of  his  Ufe,  there  is  no  satisfactory  evidence  of  a  sin- 


1  Curling  v.  Loveland,  2  Cartels,  225. 

'  See  Gerrish  v.  Nason,  22  Maine,  438.  lu  this  case  tlie  testatrix  appeared  to  have 
been  of  doubtful  capacity,  and  she  was  not  proved  to  have  known  the  contents  of  the 
paper  she  had  executed,  and  which  was  propounded  as  her  will.  The  person  who 
drew  the  will  was  named  executor,  and  was  a  legatee.  The  will  was  defeated,  although 
the  Court  did  not,  in  their  decision,  notice  the  fact,  that  the  person  who  drew  the  will 
took  an  interest  under  it.  See  this  case  cited  post.  See  also  Harrison  v.  Rowan,  3 
Wash.  C.  0.  588,  589. 

'  Shelford,  Lunacy,  319. 

«  1  Curteis,  637. 
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gle  act  denoting  that  he  was  laboring  under  delusions,  or  indi- 
cating such  a  degree  of  folly  as  to  show  that  he  was  unfit  to  be 
trusted  with  the  management  of  his  own  concerns.  Though 
certainly  not  a  man  of  business,  he  was  capable  of  transacting 
the  ordinary  affairs  of  life,  and  the  letters  prodyced,  under  his 
hand,  and  the  parol  evidence  of  the  annual  settlement  of  his 
accounts  and  attendance  at  the  bainker's,  distinctly  show  that 
he  paid  considerable  attention  to  his  pecuniary  concerns,  and 
was  competent  to  the  conduct  of  his  affairs.  It  is  not  indeed 
disputed  on  one  side,  biit  that  he  was  of  testable  capacity,  nor 
on  the  other  that  he  was  a  person  of  weak  mind ;  as  to  the 
extent  of  that  weakness  there  is  a  difference ;  but  admitting  its 
existence,  even  to  the  degree  represented  on  the  part  of  the  ap- 
pellant, the  only  consequence  will  be,  that  it  adds  to  the  sus- 
picion, which  unquestionably  belongs  to  the  circumstance  of  the 
attorney  who  prepared  the  will  taking  no  less  than  a  fourth  of 
the  estate,  and  the  legatees  taking  the  whole,  to  the  exclusion 
of  his  own  family,  and  calls  upon  us  to  watch  the  proof  of  the 
will  itself  with  increased  jealousy  and  suspicion."  ^ 


The  increased  strictness  of  scrutiny  and  proof  required  in 
cases  where  the  person  by  whom,  or  by  whose  procurement  and 
direction,  a  will  is  drawn,  receives  a  benefit  under  it,  and  in 
cases  of  doubtful  capacity,  is  only  such  as  to  give  full  arid  entire 
satisfaction  to  the  Court  or  jury  that  the  testator  was  not  im- 
posed upon,  but  that  he  knew  what  he  was  doing,  and  the  dis- 
positions he  was  making  when  he  made  his  will.^ 

On  this  point  of  knowledge  of  contents.  Dr.  Lushington,  in 
Durnell  v.  Corfield,^  having  referred  to  the  case  of  Barry  v.  But- 
lin,*  and  speaking  in  reference  to  the  doctrine  of  that  case,  said : 
"  The  doctrine  is,  that  proof  of  the  knowledge  of  the  contents 
may  be  given  in  any  form ;  that  the  degree  of  proof  depends  on 
the  circumstances  of  each  case ;  that  in  perfect  capacity  knowl- 
edge of  contents  may  be  presumed,  but  that  when  the  capacity 
is  weakened,  and  the  benefit  to  the  drawer  of  the  will  is  large, 
the  presumption  is  weaker,  the  suspicion  is  stronger ;  the  proof 
must  be  more  stringent,  and  the  Court  must  be  satisfied  of  the 
knowledge  of  the  contents  beyond  the  proof  of  execution  by 


1  See  the  judgment  of  Lord  Cottenham,  in  Chambers  v.  Wood,  before  the  Judicial 
Committee  of  Priv.  Couu.  1844;  Wrench  v.  Murray,  3  Curteis,  623;  Shelford,' Lu- 
nacy, 319  et  seq. ;  Wyatt  v.  Ingrem,  3  Hagg.  466-469;  Greville  v.  Tylee,  24  Eng. 
Law  &  Eq.  53;  Crispell  v.  Dubois,  4  Barbour,  Sup.  Ct.  393  ;  Hill  v.  Barge,  12  Ala- 
bama, 687. 

2  Duffield  V.  Kobeson,  2  Harrington,  384,  385  ;  Baron  Parke,  in  Barry  v.  Butlin,  1 
Curteis,  637. 

3  1  Robertson,  Ecc.  51,  63. 

4  1  Curteis,  637. 
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the  testator.  I  must  add  another  consideration — the  nature  of 
the  instrument  executed^ — its  simplicity  or  complexity."  "I 
have  always  understood  the  doctrine  to  be,  that,  in  case  of  sus- 
picion, (which  depends  upon  aU  the  circumstances  of  the  case,) 
the  proof  is  to  ]^e  in  proportion  to  the  degree  of  suspicion.  But 
it  may  be  truly  said,  that  the  greater  the  loss  of  capacity,  the 
more  stringent  is  the  necessity  for  adequate  proof  of  knowledge 
of  contents;"  i         * 


1  This  sttbjtect  is  discussed  very  fully  and  learnedly  by  Mr.  Baron  Parke,  in.  Barry 
V.  Butlin,  1:  Curteis,  637.  Speaking  for  the  judiciW  comniittee  of  the  Piiyy  Coun- 
cil, and  carefully,  endeavoring  to  correct  any  misapprehension  that  might  have 
arisen  from  expressions  that  had  been  employed  by  learned  Judges  in  former  de- 
cisions in  reference  to  the  kind  and  amount  of  proof  to  be.  required'  on  questions  of 
this  character,  the  learned  Judge  said :  "  The  rules,  of  law,  accor,dipg.  to  which, 
cases  of  this  nature  are  to  be  decided,  do  not  admit  of  any  dispute,  so  far  "as  they 
are  necessary  to  the  determination  of  the  present  appeal},  aid  they  have  been 
acquiesced  in  on  both  sides.  These  rules  are  two:  the  first  that  the.  onus  pro- 
bandi  lies  in  every  case  upon,  the  party  propounding  a  will ;  and  he  must  satisfy 
the  conscience  of  the  Court  that  the  instrument  so  propounded,  is  the  last  will 
of  a  free  and  capable  testator.  The  second  is,  that  if  a  party  writes  or  prepares 
a  will,  under  which  he  takes  a  benefit,  that  is  a  circumstance  which  ought  generally 
to  excite  the  suspicion  of  the  Court,  and  calls  upon  it  to  be  vigilant  apd  jealous  in 
examining  the  evidence  in  support  of  the  ihstrument,  in  favor  of  which  it  ought  not  to 
pronounce  unless  the  suspicion  is  removed,  and  it  is  judicially  satisfied  that  the  "paper 
propounded;  does  express  the  true  will  of  the  deceased.  These  principles,  to  the 
extent  that  I  have  stated,  are  well  established.  The  former  is  undisputed.  The 
latter  is  laid  down  by  Sir  John.  NichoU,  in  substance,  in  Paske  v.  Ollatt,  2  Phill.  323  ; 
Ingram  v.  Wyatt,  1  Hagg.  388;  and  Billinghurst  v.  Vickers,  1  Phill.  187,  and  it  is 
stated  by  that  very  learned  and  experienced  Judge  to  have:  been  handed  down  to  him 
by  his  predecessors  ;  and  this  tribunal  has  sanctioned  and  acted  upon  it  in  a  recent 
case,  that  of  Baker  v.  Batt,  1  Curteis,  125.  Their  lordships  are  fully  sensible  of  the 
vrisdom  of  this  rule,  and  the  importance  of  its  practical  application  on  all  occasions  ; 
at  the  same  time  their  lordships  think  it  fit  to  observe,  especially  as  there  has  been 
some  discussion  on  this  point,  towards  the  close  of  this,  inquiry,  that  some  of  the 
expressions  reported  to  have  been  used  by  Sir  John  NichoU,  in  laying  down  this  doc- 
trine, appear  to  them  to  be  somewhat  equivocal,  and  capable  of  leading  into  error  in 
the  investigation  and  decision  of  questions  of  this  nature.  It  is  said  that  where  the 
party  benefited  prepares  the  will,  the  presumption  and  onus  probandi.  are  against  the 
mstrument,  and  the  proof  must  go  not  merely  to  the  act  of  signing,  but  to  the  knowl- 
edge of  the  contents  of  the'  paper ;  Paske  v.  Ollatt,  2  Phill.  323,  and  that  where  the 
.capacity  is  doubtful,  there  must  be  proof  of  instmctiona,  or  reading  over ;  Billinghurst 
V.  Vickers,  1  Phill. ■143.  If,  by  these  expressions,  the  learned  Judge  meant  merely  to  say, 
that  there  are  cases  of  wills,  prepared  by  a  legatee,  so  pregnant  with  suspicion  that 
they  ought  to  be  pronounced  against  in  the  absence  of  evidence  in  support  of  them, 
and  that  extending  to  clear  proof  of  the  actual  knowledge  of  the  contents  by  the  sup- 
posed testator ;  and  that  instructions  proceeding  from  nim,  or  the  reading  over  the 
instrument  by  or  to  him,  are  "the^most. satisfactory  evidence  of  such  knowledge,  we 
fuUy  concur  in  the  proposition  so  understood ;  in  all  probability  the  learned  Judge 
intended  no  more  than  this.  But  if  the  words  used  are  to  be  construed  strictly  ;  if  it 
is  Intended  to  be  stated  as  a  rule  of  law,  that  in  every  case  in  which  the  party  prepar- 
ing the  will  derives  a  benefit  under  A,  the  onus  probandi  is  shifted,  and  that  not  only  a 
certain  measure,  but  a  particular  species  of  proof  is  therefore  required  from  the  party 
propounding  the  will,  we  feel  bound  to  say  that  we  fconeeive  the  doctrine  to  be  incor- 
rect. The  strict  meaning  of  the  term  '  onus  probandi '  is  this,  that  if  no  evidence  is 
given  by  the  party  on  whom  the  burden  is  cast,  the  issue  must  be  found  against  him. 
In  all  cases  this  onus  in  imposed  on  the  party  propounding  a  will;  it  is  in  general  dis- 
charged by  proof  of  capacity  and  the  fact  of  execution  ;  from  which  the  knowledge  of 
and  assent  to  the  contents  of  the  instrument  are  assumed;  and  it  cannot  be  that  the 
pimple  fact  of  the  party  who  prepared  the  will  being  himself  a  legatee,  is  in  every 
case,  and  under  all  circumstances,  to  create  a  contrary  presumption,  and  to  call  upon 
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In  Harrison  v.  Rowan,^  Washington,  J.,  said:  "It  is  not 
necessary,  in  order  to  establish  the  will,  that  the  person  claiming 
under  it  should  prove  that  it  was  read  over  to  the  testator  in  the 
presence  of  the  attesting  or  other  witnesses."  "  The  law  pre- 
sumes, in  general,  that  the  wiU  was  read  over  by  or  to  the  testa- 
tor. But  if  evidence  be  given  that  the  testator  was  blind,! or 
from  any  cause  incapable  of  reading,  or  if  a  reasonable  ground 
is  laid  for  believing  that  it  was  not  read  to  him,  or  that  there 
was  fraud  or  imposition  of  any  kind  practised  upon  the  testator, 
it  is  incumbent  on  those  who  would  support  the  will,  to  meet 
such  proof  by  evidence,  and  to  satisfy  the  jury  either  that  the 
will  was  read,  or  that  the  contents  were  known  tothe  testator."^ 

In  ordinaTy  cases,  where  the  testator  is  in  health,  and  of  tes- 
table capacity,  it  is  not  necessary  to  give  evidence  in  the  first 
instance  of  a  knowledge  of  the  contents  of  the  will.^     The  bur- 


the  Court  to  pronounce  against  the  will,  unless  additional  evidence  is  produced  to 
prove  the'  knowledge  of  its  contents  by  the  deceased.  A  single  instance  of  not  unfre- 
quent  occurrence,  will- test  the  truth  of  this  proposition  ;  a  man  of  acknowledged  com- 
petence and  habits  of  business,  worth  ;£! 00,000,  leaves  the  bulk  of  his  property  to  his 
family,  and  a  legacy  of  ^50  to  his  confidential  attorney,  who  prepared  the  will ;  would 
this  fact  throw  the  burden  of  proof  of  actual  cognizance  by  the  testator  of  the  contents 
of  his  will,  on  the  party  propounding  it ;  so  that  if  such  proof  were  not  supplied,  the 
will  would  be  pronounced  against  ?  The  answer  is  obvious  ;  it  would  not.  All  that 
can  be  truly  said,  is,  that,  if  a  person,  whether  attorney  or  not,  prepares  a  will  with  a 
legacy  to  himself,  it  is,  at  most,  a  suspicious  circumstance,  of  more  or  less  weight,  ac- 
cording to  the  facts  of  each  particular  case ;  in  some,  of  no  weight  at  all,  as  in  the 
case  suggested,  varying  according  to  circumstances ;  for  instance,  the  quantum  of  the 
legacy,  and  the  proportion  it  bears  to  the  property  disposed  of,  and  numerous  other 
contingencies  ;  but  in  no  case  amounting  to  more  than  a  circumstance  of  suspicion, 
demanding  the  vigilant  care  and, circumspection  of  the  Court  in  investigating  the 
case,  and  calling  upon  it  not  to  grant  probate  without  full  and  entire  satisfaction  that 
the  instrument  did  express  the  real  intentions  of  the  deceased.  Now  can  it  be  neces- 
sary that,  in  all  such  cases,  even  if  the  testator's  capacity  is-  doubtful,  the  precise  species 
of  evidence  of  the  deceased's  knowledge  of  the  will  is  to  be  in  the  shape  of  instruc- 
tions for,  or  reading  over  the  instrument  ?  They  form,  no  doubt,  the  most  satisfactory, 
but  they  are  not  the  only  satisfactory  description  of  proof  by  which  the  cognizance  of 
the  contents  of  the  will  may  be  brought  home  to  the  deceased.  The  Court  would 
naturally  look  for  such  evidence ;  in  some  cases  it  might  be  impossible  to  establish  a 
will  without  it,  but  it  has  no  right  in  every  case  to  require  it."  See  Thwaits  v.  Farley, 
1  Hagg.  502  ;  Durling  v.  Loveland,  2  Curteis,  225.  This  subject  is  fully  discussed  in 
Dowling  V.  Murphey,  1  Dev.  &  Bat.  82,  where  it  was  held  that  a  will  written  for  a  tes- 
tator, in  extremis,  by  one  standing  in  a  confidential  relation  to  him,  and  who  takes  a 
benefit  under  it,  is  not  invalid  by  a  conclusion  of  law,  unless  read  over  to  the  testator, 
or  its  contents  otherwise  proved  to  have  been  known  to  him.  But. these  facts  must 
be  left  to  the  jury,  and  from  them  fraud  may  be  inferred,  unless  repelled  by  proof 
of  bona  fides.  See  Eoss  v.  Chester,  1  Hagg.  227  ;  CrispeE  v.  Dubois,  4  Barbour, 
( S.  C.)  393.  The  mere  fact  that  a  will  was  not  drawn  up  at  the  instance  or  request  of 
the  testator  does  not,  of  itself,  render  the  wiU  invalid.  Jones  v.  Jones,  14  B.  Mon- 
roe, (Ky.)  464. 

1 3  Wash.  C.  C.  580,  584,  585. 

^  Day  V.  Day,  2  Green,  Ch.  549.  In  this  case  it  was  held,  that  if  it  appears  affirm- 
atively that  the  testator  did  not  read  the  will  himself,  and  that  it  was  not  read  to  him, 
it  must  then  be  satisfactorily  shown  that  he  was  in  some  way  made  acquainted  with 
the  contents  of  the  instrument,  and  approved  them.  See  Gerrish  v.  Nason,  22  Maine, 
438  ;  Harding  v.  Harding,  18  Penn.  State  Eep.  (6  Harris,)  340;  Clifton  v.  Murray,  7 
Greorgia,  564 ;  Vernon  v.  Kirk,  30  Penn.  State  R.  218. 

sPettes  V.  Bingham,  10  N.  Hamp.  514;  Downey  v.  Murphey,  1  Dev.  &  Bat.  87; 
Carr  h.  M'Camm,  lb.  276 ;  Smith  v.  Dolby,  4  Harrington,  350. 
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den  imposed  on  a  party  propounding  a  will  is  discharged  by 
proof  of  capacity  and  the  fact  of  execution ;  from  this  proof  the 
knowledge  of,  and  assent  to,  the  contents  of  the  will  are  pre- 
sumed.' But  where  the  capacity  of  the  testator  is  shown  to 
be  doubtful,  other  proof  of  knowledge  is  required.?  Still,  proof 
of  instructions  for  making  the  will,  or  reading  it  over,  is  not  in- 
dispensable; other  evidence  of  knowledge  or  assent  may  be 
giveii.^ 

In  Pettes  v,  Bingham,*  a  will  offered  for  probate  was  objected 
to  on  the  allegations  that  the  testator  was  not  sane,  and  that  at 
the  time  of  executing  the  wUl  he  did  not  read  it  or  know  its  con- 
tents. The  jury  having  found  that  the  testator  was  sane;  on 
the  other  point  the  Court  held,  that  the  burden  of  proof  was 
with  those  who  objected  to  the  will.  "  The  executor "  who 
offered  the  will  for  probate  "  was  not  bound,"  said  Parker,  C.  J., 
"  to  offer  direct  evidence  on  this  point,  in  the  first  instance,  fa;r- 
ther  than  the  production  of  the  will  and  the  proof  of  its  execu- 
tion. In  order  to  prove  the  will,  in  the  Probate  Court,  he  was 
bound  to  show  that  the  testator  executed  and  published  it,  in 
the  presence  of  the  witnesses.  He  was  not  bound  to  make  in- 
quiry of  the  subscribing  witnesses,  or  .of  other  witnesses,  to 
show  that  the  testator  knew  the  contents  of  it.  That  would  be 
presumed  from  the  due  execution  and  publication."  ^ 


1  Barry  u.  Butlin,  1  Curteis,  637;  McNinch  w.  Charles,  2  Richardson,  (S.  C.)  229; 
Day  V.  Day,  2  Green,  Ch.  549;  Stewart  v.  Lispenard,  26  Wendell,  287,  288  ;  Hos- 
hauer  v.  Hqshauer,  26  Penn.  State  K.  404;  In  Re  Maxwell's  will,  4  Halst.  Ch.  (N. 
J.)  251;  Vernon  v.  Kirk,  30  Penn.  State  R.  218.  See  Eiceu.'Dwight  Manuf.  Co. 
2  Gushing,  80. 

2  McNinch  v.  Charles,  2  Richardson,  (S.  C.)  229  ;  Tomkins  v.  Tomkins,  1  Bailay, 
92,  96 ;  Day  v.  Day,  2  Green,  Ch.  549 ;  Gerrish  v.  Nason,  22  Maine,  438. " 

"  Barry  v.  Butlin,  1  Curteis,  637';  Durling  v.  Loveland,  2  CurteiSj  225 ;  McNinch 
V.  Charles,  2  Richardsoiij  (S.  C.)  229;  Day  v.  Day,  2  Green,  Ch.  549.  In  this  last 
case  it  was  held  that,  if  it  appear.that  the  will  in  question  was  truly  copied  from  a 
previous  will  with  the  contents  of  which  the  testator  was  acquainted,  the  instrument 
will  be  admitted  to  probate  although  it  was  neither  read  by  him  nor  in  his  hea,ring. 
So  if  it  can  be  shown  that  the  will  is  sijbstantially  in  accordance  with  the  instructions 
of  the  testator,  it  may  be  considered  as  sufficient  evidence  that  he  was  acquainted  with 
its  contents.  But  if  in  drawing  out  a  will  from  instructions,  they  are  materially  de- 
parted from,  the  testator  must  be  made  acquainted  with  the  deviations  and.  alterations 
— ^if  the  testator  does  not  know — if  the  will  is  not  read  over  to  him — or  its  contents 
and  variations  otherwise  made  Jsnown  to  him,  the  will  cannot  be  sustained.  Chandler 
V.  Ferris,  1  Harrington,  454,  464.    See  Tomkins  v.  Tomkins,  1 -Bailey,  92. 

^  JO  N.  Hamp.  514. 

6  See  Shelford,  Lunacy,  325,  326 ;  Downey  v..  Murphey,  1  Dev.  &  Bat.  82.  But 
in  Gerrish  v.  Nason,  22  MaiAe,  438,  it  Was  held,  that  where  the  will  was  not  in  the 
handwriting  of  the  deceased,  and  the  witnesses  are  present  and  competent  to  tes- 
tify, it  is  incumbent  on  the  party  who  would  establish  the  will,  to  satisfy  the  jury  from 
the  proof,  that  the  testator  knew  at  the  time  of  the  execution  of  the  instrument,  that 
it  was  his  will,  and  this  must  appear  either  from  positive  testimony,  or  from  circum- 
stances furnishing  satisfactory  proof  of  the  fact.  In  this  case,  Whitman,  C.  J.,  in 
reference  to  the  above  point,  said :  "  These  instruments  (wills)  are  often  prepared  for 
persons  in  the  last  stages  of  existence  to  execute ;  and  at  a.  time  when  both  body  and 
mind  have  become  more  or  less  enfeebled,  and  when  great  anxiety  and  depression 
have  been  superinduced ;  and  even,  sometimes,  when  there  is  but  a  glimmering  of 
reason  flickering  in  the  socket.    What  can  be  more  reasonable  than  that  in  such  case 
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BLINDNESS. 


A  blind  person  may  make  a  will,^  but  when  it  appears  that 
the  testator  was  blind,  it  should  be  shown  'in  some  way"  to  the 
satisfaction  of  the  Court  or  jury,  that  he  knew  the  contents  of 
his  will,  and  was  not  imposed  upon.  Upon  that  proof  being 
made,  probate  will  be  allowed.^ 


DEAF    AND    DUMB. 

So  one  who  is  deaf  and  dumb  may  make  a  valid  will.  It 
should,  however,  of  course,  appear,  that  he  understood  the 
nature  of  the  act,  and  was  conscious  of  what  he  was  about  at 
the  time  of  doing  it.^ 

there  should  be  something  more  than  a  mere  legal  presumption  arising  from  the  act  of 
signing,  that  a  testator  knew  a  paper  signed  by  him  to  be  his  last  will  ?  In  .the  ease 
of  Sweet  V.  Boardman,  1  Mass.  258,  the  Judges  delivered  their  opinions  individually; 
and  each  stated  it  was  necessary  it  should  appear  that  the  testator  knew  that  it  was 
his  will  he  was  signing;  and  Mr.  Dane,  vol.  4,  p.  568,  recognizes  the  same  principle. 
If  the  testatrix,  in  this  case,  had  written  the  instrument  herself,  it  would  have  been 
apparent  that  she  knew  it  was  her  will ;  but  it  was  not  in  her  handwriting ;  and  it  does 
not  appear  that  she  had  ever  read  it  or  heard  it  read  ;  and  nothing  was  said  in  the 
presence  of  the  attesting  witnesses^  whether  the  writing  they  were  attesting  was'  a  will 
or  not.  If  these  witnesses  were  all  dead,  it  might  be  reasonable  to  presume  that  all 
was  said  and  done  at  the  time  which  might  be  requisite  to  uphold  the  will ;  but  such 
is  not  the  case.  They  being  alive,  and  the  transaction  recent,  nothing  is  to  be  pre- 
sumed, without  evidence,  to  have  transpired  beyond  what  they  state."  The  circum- 
stances of  this  case  were  strong  against  the  will.  There  were  no  persons  present  at 
the  time  of  the  signing  but  the  testatrix,  the  three  witnesses,  and  the  person  vvho 
wrote  the  instrument,  and  who  was  a  legatee  and  an  executor.  The  attesting  wit- 
nesses, when  called  upon  to  testify,  severally  stated  that  tlTey  did  not  know  that  the 
paper  they  had  attested  was  a  will,  while  they  were  present  at  the  time  of  attesting. 
It  appeared  that  nothing  was  said  about  the  character  of  the  paper  at  that  time ;  and 
there  was  no  evidence  to  show  that  the  testatrix  knew  the  contents  of.  the  instrument. 
There  was  evidence  that  the  testatrix  was  of  unsound  mind,  and  the  jury  seem  so  to 
have  found,  pp.  439,  440.  The  fact  that  the  person  who  drew  the  will  was  a  legatee 
and  an  executor,  would  seem,  under  the  circumstances,  to  have  had  a  strong  bearing 
upon  the  case,  according  to  some  of  the  decisions  which  have  been  heretofore  stated, 
but  the  Court  did  not  notice  the  point  in  their  judgment. 

1  In  Re  Piercy,  1  Boberteon,  Ecc.  278 ;  Ray  v.  Hill,  3  Strobh.  297. 

2  Fineham  v.  Edwards,  3  Curteis,  63 ;  Bpyd  v.  Cook,  3  Leigh,  32 ;  Longchamp  v. 
Fish,  2  New'R.  415;  Washington,  J.,  in  Harrison  v.  Rowan,  3  Wash.  C.  C.  585; 
Lewis  V.  Lewis,  6  Serg.  &  R.  496 ;  Clifton  v.  Murray,  7  Georgia,  564.  See  1  Wil- 
liams, Ex.  (2d  Ami  ed.)  16 ;  Barton  v.  Robins,  3  Phill.  455,  note  (6).  The  will  of  a 
blind  man  need  not  be  read  to  him  in  presence  of  the  subscribing  witnesses,  if  it  can 
be  shown  that  it  was  read  to  hinS  before  signing.  Wampler  v.  "WaxayAsv,  9  Maryland, 
540.  Cases  of  wills  of  blind  persons,  and  of  persons  deaf  and  dumb,  will  be  found  , 
further  considered  under  the  head  of  execution  and  attestation. 

8  1  Williams,  Ex.  (2d  Am.  ed.)  15;  Shelford,  Lunacy,  3,  4;  Potts  v.  House,  6 
Georgia,  324.  It  was  formerly  considered  that  one  who  was  deaf  and  dumb  from  his 
nativity,  was,  in  presumption  of  law,  an  idiot,  and  therefore  incapable  of  making  a 
will.  1  Williams,  Ex.  (2d  Am.  ed.)  15.  But  it  seems  now  to  be  understood  that  the 
condition  of  these  unfortunate  beings  arises  from  the  accidental  defect  of  deafness. 
The  iiicapacity  of  speech  in  them  is  to  be  ascribed  to  a  want  of  the  sense  of  hearing, 
and  not  to  any  physical  imperfection  in  the  organs  of  speech,  nor  to  any  natural  im- 
becility of  intellect.  Dr.  Watson  judiciously  observes,  that  "  persons  born  deaf  are  in 
fact  neither  depressed  below,  nor  raised  above  the  general  scale  of  human  nature,  as 
regards  their  dispositions  and  powers,  either  of  body  or  mind.    They  are  human 

VOL.  I.  6 


50  PERSONAL   DISABILITIES    OP  TESTATORS. 


DEAF,    DUMB,    AND    BLIND. 

It  has  been  supposed  that  a  person  who  has  been  deaf,  dumb, 
and  blind  from  his  nativity,  is  intellectually  incapable  of  making 
a  will,  as  he  wants  those  senses  through  which  ideas  are  re- 
ceived into  the  mind.  Still,  in  a  very  late  case  iri  South  Caro- 
lina, a  learned  Judge  ^  observed  :  "  I  would  not  say  that  it  is 
absolutely  impossible  (although  so  considered  by  grea.t  writers) 
that  even  a  blind,  deaf,  and  dumb  man  can  make  a  will." 

ALIENAGE. 

A  devise  of  lands  by  an  alien  is  at  least  voidable ;  *  the  State 
being  entitled,  after  office  found,  to  seize  them  in  the  hands  of 
the  devisee,  as  it  might  have  done  in  those  of  the  alien  duririg 
his  life.  Until  office,  the  lands  of  an  alien  remain  in  him  with 
.all  the  incidental  qualities  belonging  to  such  estates;  on  which 
ground  it  has  been  held  that  ari  alien  tenant  in  tail  in  posses- 
sion might  suffer  a  common  recovery;^  and  he  may,  of  course, 
now  execute  its  substitute,  an  enrolled  conveyance,  and  thereby 
bar  the  issue  in  tail  and  remainders  ;  and,  by  parity  of  reason- 
ing, the  will  of  an  alien  will  vest  his  defeasible  title  in  the 
devisee ;  *  though  it  is  clear,'  that  if  he  die  intestate,  the  land 
will  escheat  to  the  State  ^ra  defectu  tenentis,  without  any  inquest 
of  office,  because  an  alien  can  have  no  heirs.^ 
,  As  to  personal  estate,  alien  friends,  or  such  whose  countries 
are  at  peace  with  ours,  may  make  wills  to  dispose  of  it ;  but 
alien  enemies,  unless  they  have  some  license  from  the  govern- 
ment to  reside  in  the  country,  are  incapable  of  making  any 
testamentary  disposition  of  their  property.® 

In  many  of  the  States  in  this  country  the  disabilities  of 
aliens,  in  respect  to  holding  and  transmitting  real  estate,  have 
been  very  much  modified  by  statute  enactments,  and  in  some 
others  by  provisions  adopted  into  their  constitutions.'^     But  the 

beings,  individually  differing  from  their  kind  only  by  an  accidental  defect."  7  Eney. 
Brit.  (7th  ed.)  645,  Art.  Deaf  "and  Dumb.  If  any  presumption  of  incompetency  of 
mind  would  now  exist  as  to  this  class  o^  persons,  it  certainly  could  not  have  the  same 
degree  of  force  which  was  formerly  given  to  it.  See  I  Greenl.  Ev.  §  366  ;  Morrison 
V.  Lennard,  3  C.  &  P.  127  ;  State  v.  De  Wolf,  8  Conn.  93. 
.  ^  Richardson,  J.,  in  Reynolds  v.  Reynolds,  1  Speers,  256,  257. 

^  See  Shep.  Touch.  404. 

**  4  Leon.  84 ;  2  Kent,  (5th  ed.)  61. 

*  See  Shep.  Touch.  404. 

6  Co.  Litt.  2  b;  Montgomery;;.  Doiiion,  7  N.  Hamp.  475;  Slater  v.  Nason,  15 
Pick.  345  i  Trustees  v.  Gray,  1  Litt.  149 ;  Jackson  v.  Adams,  7  Wendell,  367  ;  Fair- 
fax V.  Hunter,  7  Cranch,  603 ;  Eox  v.  Southhack,  12  Mass.  143 ;  Smith  v.  Zaver,  4 
Alabama,  99  ;  Rubeck  v.  Gardner,  7  Watts,  455. 

8  Went.  c.  1,  p.  35,  (14th  ed.) ;  Vin.  Abr.  Devise,  6. 17  ;  1  Williams,  Ex.  (2d  Am. 
ed.)  10. ' 

'  See  2  Kent,  (5th  ed.)  69,  70,  and  notes,  where  some  of  these  provisions  are  stated. 


UNSOUNDNESS   OF  MIND   AND   MEMORY.  51 

civil  privileges  conferred  upon  aliens  by  state  authority,  must 
be  taken  to  be  strictly  local ;  and  until  a  foreigner  is  duly  natu- 
ralized, according  to  the  act  of  Congress,  he  is  not  entitled  in 
any  other  State  to  any  other  privileges  than  those  which  the 
laws  of  that  State  allow  to  aliens.  No  other  State  is  bound  to 
admit,  nor  would  the  United  States  admit  any  alien  to  any 
privileges  to  which  he  is  not  entitled  by  treaty,  or  the  laws  of 
nations,  or  the  laws  of  the  United  States,  or  of  the  State  in 
which  he  dweUs.?^ 

CRIMINAL     CONDUCT. 

In  England  persons  are  rendered  incompetent  to  make  a  will 
in  consequence  of  the  committal  of  certain  crimes,  which  creat- 
ed a  forfeiture  of  their  estates.^  But  forfeiture  of  estate  and 
corruption  of  blood,  under  the  laws  of  the  United  States,  and 
including  cases  of  treason,  are  abolished.  Forfeiture  of  prop- 
erty, in  cases  of  treason  and  felony  was  a  part  of  the  common 
law,  and  must  exist  at  this  day  in  the  jurisprudence  of  those 
States,  where  it  has  not  been  abolished  by  their  constitutions, 
or  by  statute.  Several  of  the  State  constitutions  have  provided 
that  no  attainder  of  treason  or  felony  shall  work  corruption  of 
blood  or  forfeiture  of  estate,  except  during  the  life  of  the  offen- 
der, and  some  of  them  have  taken  away  the  power  of  forfeiture 
absolutely,  without  any  such  exception.  There  are  other  State 
constitutions  which  impliedly  admit  the  existence  or  propriety 
of  the  power  of  forfeiture,  by  taking  aw^y  the  right  of  forfeitu^ 
expressly  in  cases  of  suicide,  and  in  the  case  of  deodand,  ancT 
preserving  silence  as  to  other  cases;  and  in  one  instance,  that 
of  Maryland,  forfeiture  of  property  is  limited  to  the  cases  of 
treason  and  murder.^ 
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There  seems  to  be  no  distinction  in  the  degree  of  mental 
capacity  requisite  for  the  execution  of  a  will  of  reaLestate  and 
that  requisite  for  the  execution  of  a  will  of  personal   estate.* 


12  Kent,  (5th  ed.)  70,  71. 

2  See  1  Williams,  Ex.  (2d  Am.  ed.)  48,  49. 

'  2  Kent,  (.'5th  ed.)  386.  In  Kentucky,  a  person  under  sentence  of  death  can  make 
a  will.    Bankin  v.  Rankin,  6  Monroe,  .531. 

*  Sloan  V.  Maxwell,  2  Green,  Ch.  563,  566 ;  Marquis  of  Winchester's  case,  6  Co.  R. 
23.  Still  in  those  States  where  the  probate  of  a  will  in  the  Probate  Court  is  not  con- 
clusire  of  the  title  to  real  estate,  it  is  clear  law,  that  though  the  probate  of  a  wiB  of 
both  real  and  personal  estate  is  conclusive  eyidence  of  the  sanity  of  the  testator  to 
make  such  will  of  personalty,  yet  it  is  by  no  means  conclusive  evidence  of  his  capacity 
to  dispose  of  his  real  estate.  This,  however,  is  upon  the  principle,  that  the  capacity 
of  a  party  to  do  one  act,  is  not  conclusive  as  to  his  capacity  to  do  another,  if  his 
capacity  as  to  the  other  be  triable  by  a  different  jurisdiction.  Shelford,  Lunacy,  66, 
67.;  Wood  v.  Teague,  5  B.  &  C.  335. 
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In  either  case  the  testator  must  have  a  souijd  and  disposing 
mind  and  memory  at  the  time  when  his  will  is  made.^ 

In  the  Marquis  of  Winchester's  case  ^  it  is  said,  that  "  it  is  not 
sufficient  that  the  testator  be  of  memory,  when  he  makes  his 
will,  to  answer  familiar  and  usual  questions,  ^  but  he  ought  to 
have  a  disposing  memory,  so  that  he  is  able  to  make  a  dispo- 
sition of  his  lands  with  understanding  and  reason  ;  and  that  is 
such  a  memory  which  the  law  calls  sane  and  perfect  memory."* 

Mr.  Justice  Washington,  in  Harrison  v.  Rowan,^  speaking  of 
the  capacity  of  a  testator,  necessary  to  a  valid  wiU,  remarked : 
"  He  must,  in  the  language  of  the  law,  have  a  sound  and  dis- 
posing mind  and  memory.  In  other  words,  he  ought  to  be 
capable  of  making  his  will,  with  an  understanding  of  the  nature 
of  the  business  in  which  he  is  engaged ; — a  recollection  of  the 
property  he  means  to  dispose  of ;— of  the  persons  who  are  the 
objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be  dis- 
tributed between  them.  It  is  not  necessary  that  he  should  view 
his  will  with  the  eye  of  a  lawyer,  and  comprehend  its  provisions 
in  their  legal  form.  It  is  sufficient  if  he  has  such  a  mind  and 
memory  as  will  enable  him  to  understand  the  elements  of  which 
it  is  composed — the  disposition  of  his  property  in  its  simple 
forms.  In  deciding  upon  the  capacity  of  the  testator,  it  is 
soundness  of  the  mind,  and  not  the  particular  state  of  his  bodily 
health,  that  is  to  be  attended  to.  The  latter  may  be  in  a  state 
of  extreme  imbecility,  and  yet  he  may  possess  sufficient  under- 
standing to  direct  howjhis  property  shall  be  disposed  of."  In 
^tevens  v.  Vancleve,®  remarking  upon  this  point,  the  same 
earned  Judge  said :  "  He  (the  testator)  must  have  memory. 
A  man  in  whom  this  faculty  is  wholly  extinguished,  cannot  be 
said  to  possess  an  understanding  to  any  degree  whatever,  or  for 
any  purpose.  But  his  memory  may  be  very  imperfect ;  it  may 
be  greatly  impaired  by  age  or  disease ;  he  may  not  be  able  at  all 
times  to  recollect  the  names,  the  persons,  or  the  families  of  those 

1  Harrison  v.  Rowan,  3  Wash.  C.  C.  586;  Kinne  u.  Kinne,  9  Conn.  102;  Boyd 
V.  Eby,  8  Watts,  66  ;  Lord  Kenyon,  in  Greenwood  v.  Greenwood,  3  Curteis,  Ap- 
pendix, ii. ;  Whitenach  v.  Stryker,  1  Green,  Ch.  1}  ;  Duffield  v.  Eobeson,  2  Harring- 
ton, 379. 

2  6  Co.  B.  23  a ;  4  Bum's  Bee.  L.  49.    See  Mountain  v.  Bennett,  1  Cox,  356. 

"  See  Combe's  case,  Moore,  759  ;  4Burn's  Ecc.  L.  49 ;  Harrison  v.  Rowan,  3  Wash. 
C.  C.  586.  It  was  observed  by  Sir  John  NichoU,  in  Marsh  v.  Tyrrell,  2  Hagg.  122, 
that  it  is  a  great,  but  not  an  uncommon  error,  to  suppose  that,  because  a  person  can 
understand  a  question  put  to  him,  and  can  give  a  rational  answer  to  such  question, 
he  is  of  perfect  sound  mind,  and  is  capable  of  making  a  will  for  any  purpose  what- 
ever, whereas  the  rule  of  law,  and  it  is  the  rule  of  common  sense,  is  far  othei-wise ; 
the  competency  of  mind  must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and 
froft  a  consideration  of  all  the  circumstances  of  the  case.  See  also  Blewitt  v.  Blewitt, 
4  Hagg.  419. 

*  Boyd  V.  Eby,  8  Watts,  70 ;  Shropshire  v.  Reno,  5  J.  J.  Marsh.  91  ;  McTaggart  v. 
Thompson,  14  PBnn.  State  R.  149 ;  Brown  v.  Torrey,  24  Barbour  (N.  X.)  583  ;  Hall  v. 
Hall,  1 8  Georgia,  40. 

6  3  Wash.  C.  C.  385,  386. 

"4  lb.  262. 


UNSOUNDNESS   OF  MIND   AND   MEMORY.  53 

with  whom  he  had  been  intimately  acquainted ;  ^  he  may  at 
times  ask  idle  questions,  and  repeat  those  whieh  had  before 
been  asked  and  answered ;  and  yet  his  understanding  be  suf- 
ficiently sound  for  many  of  the  ordinary  transactions  of  life. 
He  may  not  have  sufficient  strength  of  memory  and  vigor  of 
intellect  to  make  and  digest  allHhe  parts  of  a 'contract,  and  yet 
.  be  competent  to  direct  the  distribution  of  his  property  by  will.^ 
This  is  a  subject  which  he  may  possibly  have  often  thought  of; 
and  there  is  probably  no  person  who  has  not  arranged  such  a 
disposition  in  his  mind  before  he  committed  it  to  writing.  The 
question  is  not  so  much  what  was  the  degree  of  memory  pos- 
sessed by  the  testator  ?  as  this :  Had  he  a  disposing  memory  ? 
Was  he  capable  of  recollecting  the  property  he  was  about  to 
bequeath,  the  manner  of  distributing  it,  and  the  objects  of  his 
bounty  ?  ^  To  sum  up  the  whole  in  its  most  simple  and  intel- 
ligible form,  were  his  mind  and  memory  sufficiently  sound  to 
enable  him  to  know  and  understand  the  business  in  which  he 
was  engaged,  at  the  time  when  he  executed  his  will  ?  *  The 
standard  of  testamentary  capacity,  laid  down  by  Mr.  Justice 
Washington,  in  the  above  cases,  has  frequently  been  referred  to 
and  adopted  with  approbation.^ 

This  subject  was  discussed  in  Kinne  v.  Kinne,^  and  it  was 
there  held  not  to  be  essential  to  the  legal  capacity  of  a  testator 
to  make  a  will,  that  he  should  be  capable  of  managing  business 
generally  ;  it  is  enough,  if  in  the  making  of  his  will,  and  at  the 
time  of  making  it,  he  understands  what  he  is  doing.^ 


1  See  Brooks  v.  Barrett,  7  Pick.  98. 

2  See  Comstock  v.  Hadlyme,  8  Conn.  264  ;  Rambler  v.  Tryon,  7  Serg.  &  R.  95 ; 
Kinne  u.  Kinne,  9  Conn.  105;  Converse  u.  Converse,  21  Vermont,  168iKirkwoodu.  Gor- 
don, 7  Rich.  (S.  Car.)  474.  But  in  Maryland,  by  the  testamentary  system  of  that 
State,  he,  who  is  not  competent  to  make  a  valid  deed  or  contract,  is  incompetent  to 
make  a  valid  will  or  testament.  Davis  v.  Calvert,  5  Gill  &  Johns.  269,  299,  300.  See 
Coleman  u.  Robertson,  17  Alabama,  84;  Minor  v.  Thomas,  12  B.  Monroe,  106. 

'  See  Clark  v.  Fisher,  1  Paige,  173. 

*  Converse  v.  Converse,  21  Vermont,  168;  Home  v.  Home,  9  Iredell,  99.  Lord 
Kenyon,  addressing  the  jury  in  Greenwood  v.  Greenwood,  3  Curteis,  Appendix,  ii, 
said :  "  I  take  it  a  mind  and  memory  competent  to  dispose  of  his  (the  testator's) 
property,  when  it  is  a  little  explained,  pei-haps  may  stand  thus :  Having  that  degree 
of  recollection  about  him,  that  would  enable  him  to  look  about  the  property  he  had  to 
dispose  of,  an&  the  persons  to  whom  he  wished  to  dispose  of  it.  If  he  had  a  power 
of  summoning  up  his  mind  so  as  to  know  wJiat  his  property  was,  and  who  those 
persons  were  that  then  were  the  objects  of  his  ba|^ty,  then  he  was  competent  to  make 
his  will." 

5  Lowe  0.  Williamson,  1  Green,  Ch.  82,  85 ;  Sloan  v.  Maxwell,  2  Green,  Ch.  563 ; 
Andress  v.  Weller,  lb.  604 ;  Verplanckj  Senator,  in  Stewart,  v.  Lispenard,  26  Wen- 
dell, 255,  306,  311,  312;  Comstock  v.  Hadlyme,  8  Conn.  265;  Kinne  v.  Kinne,  9 
Conn.  105;  Brown  v.  Ton-fey,  24  Barbour,  CS.  Y.)  583  ;  Hall  v.  Hall,  18  Georgia,  40; 
McMasters  v.  Blair,  29  Penn.  State  R.  298.  Something  more  is  required  than  a 
mere  passive  memory.  There  must  he  an  active  power  to  collect  and  retain  the  ele- 
ments of  tUe  business  to  be  performed  for  a  sufficient  time  to  perceive  their  obvious 
relation  to  each  other.'  Converse  v.  Converse,  21  Vermont,  168.  A  lower  degree  of 
intellect  is  requisite  to  make  a  will  than  to  make  a  contract.    lb. 

«  9  Conn.  102. 

7  See  Hathorn  v.  King,  8  Mass.  371 ;  Comstock  v.  Hadlyme,  8  Conn.  254;  Boyd 
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Mere  weakness  of  understanding  is  no  objection  to  a  man's 
disposing  of  his  property  by  will,  for  Courts  cannot  measure 
the  size  of  people's  understandings  and  capacities ;  nor  ex- 
amine into  the  wisdom  or  prudence  of  men  in  disposing  of  their 
estates.^ 

In  Andress  v.  "Wellerj^  it  waJtemarked  by  the  Court  that  "  it 
is  not  necessary  that  a  man  should  be  possessed  of  a  mind 
naturally  strong,  or  that  the  powers  of  his  mind  or  memory 
should  be  wholly  unimpaired,  to  enable  him  to  make  a  valid 
will.  Such  a  standard  of  testamentary  capacity  would  produce 
infinite  mischief  to  society."  ^ 

"  If  a  man,"  says  Swinburne,*  "  be  of  a  mean  understanding 
(neither  of  the  wise  sort  or  the  foolish)  but  indifferent,  as  it  were 
betwixt  a  wise  man  and  the  fool,  yea,  though  he  rather  incline 
to  the  foolish  sort,  so  that  for  his  dull  capacity  he  might  worthily 
be  termed  grossum  caput,  a  duU  pate,  or  a  dunce,  such  a  one  is 
not  prohibited  from  making  his  testament."  ^ 

OLD    AGE. 

Extreme  old  age  does  not  of  itself  disqualify  a  person  from 
making  a  will;  for  a  man  may  freely  make  his  testament,  how 
old  soever  he  may  be  ;  since  it  is  not  the  integrity  of  the  body, 
but  of  the  mind,  that  is  requisite  in  testaments.®  Yet  if  a  man 
in  his  old  age  become  a  very  child  again  in  his  understanding, 
or  rather  in  the  want  thereof,  or  by  reason  of  extreme  old  age, 

V.  Ely,  8  Watts,  66 ;  Dornick  v.  Reichenback,  10  Serg.  &  K.  84 ;  Goble  ».  Grant, 
2  Green,  Ch.  630 ;  Chandler  v.  Ferris,  I  Harrington,  454,  484 ;  Kachline  v.  Clark, 
4  Wharton,  320  j  Den  v.  Johnson,  2  South.  454  ;  Shelford,  Lunacy,  283.  In  a  case 
where  the  will  w.as  executed  at  the  time  of  the  testator's  being  in  a  feeble  and  almost 
unconscious  state,  only  five  hours  before  death,  occasioned  by  recent  accession  of 
disease,  affecting  the  br^in  and  ]pi'oducing  torpor,  the  will  was  set  aside.  Harwood  v. 
Baker,  3  Moore  (Jud.  P.  C.)  282. 

iDufiSeld  !>.  Robeson,  2  Harrington,'379 ;  Elliott's  will,  2  J.  J.  Marsh.  340;  Dor- 
nick  !!.  Beicheiiback,  10  Serg.  &  B.  84  ;  Osmond  v.  Fitzroy,  3  P.  Wms.  129  ;  New- 
house  V.  Godwin,  17  Barbour,  (N.  Y.)  236.  See  Clark  v.  Fisher,  1  Paige,  171 :  Pai- 
terson^t).  Patterson,  6  Serg.  &  R.  56 ;  Tomkins  v.  Tomkins,  1  Bailey,  92  ;  Stewart  v. 
Lispenard,  26  Wendell,  313. 

i!  2  Green,  Ch.  604,  605. 

'  To  the  same  effect  see  Sloan  v.  Maxwell,  2  Green,  Ch.  568,  569';  Tompkins  u. 
Tompkins,  1  Bailey,  93  ;  Kachline^.  Clark,  4  Wharton,  319,  320.  The  weak  have 
the  same  rights  with  the  prudent  o^ptrong  minded  to  dispose  of  their  property,  and  if 
imbecility  and  not  a  total  absence  or  rather  perversion  of  mind  should  constitute  in- 
ability to  act,  it  would  be  impossible  to  draw  any  clear  line  of  distinction,  or  one 
which  should  generally  prevail.  Strong,  J.  in  Newhouse  v.  Godwin,  17  Barbour.  (N. 
Y.)  236.  " 

i  Pt.  2,  k  i,  pi-  3. 

6  Shep.  Touch.  403 ;  Shelford,  Lunacy,  275,  276.  For  a  case  where  a  will  was 
established,  though  made  by  a  person  of  very  inferior  capacity,  see  Stewart  ».  Lispe- 
nard, 26  Wendell,  255. 

8  Extreme  old  age  may  raise  some  doubt  of  capacity,  but  only  so  far 'as  to  excite 
the  vigilance  of  the  Court.  Kinleside  u.  Harrison,  2  Phill.  461,  462;  Griffiths!). 
Robins,  3  Madd.  192;.  Potts  v.  House,  6  Georgia,  324  ;  Kirkwood  v.  Gordon,  7  Rich. 
,  (S.  Car.)  474. 
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or  other  infirmity,  is  become  so  forgetful  that  he  knows  not  his 
own  name,  he  is  then  no  more  fit  to  make  his  testament  than  a 
natural  fool,  or  a  child,  or  a  lunatic  person.' 

In  Van  Alst  v.  Hunter,^  the  testator  was  between  ninety  and  a 
hundred  years  of  age  when  he  made  his  wiU.  Mr.  Chancellor 
Kent  remarked  :  "  The  law  looks  only  to  the  competency  of  the 
understanding ;  and  neither  age,  nor  sickness,  nor  extreme  dis- 
tress or  debility  of  body  will  affect  the  capacity  to  make  a  will, 
if  sufficient  intelligence  remains."  "  The  failure  of  memory  is 
not  sufficient  to  create  the  incapacity,  unless  it  be  quite  total, 
or  extend  to  the  testator's  immediate  family  or  property.  The 
Roman  law  seemed  to  apply  the  incapacity  only  to  an  extreme 
failure  of  memory,  as  for  a  man  to  forget  his  own  name." 
"  The  wan^  of  recollection  of  names  is  one  of  the  earliest 
symptoms  of  a  decay  of  memory ;  but  this  failure  may  exist  to 
a  very  great  degree,  and  yet  the  solid  power  of  understanding 
remain."  As  a  happy  circumstance  attending  this  power  of  the 
aged  to  dispose  of  their  property,  the  learned  Chancellor  added : 
"  It  is  one  of  the  painful  consequences  of  extreme  old  age,  that 
it  ceases  to  excite  interest,  and  is  apt  to  be  left  solitary  and 
neglected.  The  control  which  the  law  still  gives  to  a  man  over 
the  disposal  of  his  property,  is  one  of  the  most  efficient  means 
which  he  has  in  protracted  life  to  command  the  attentions  due 
to  his  infirmities.  The  will  of  such  an  aged  man  ought  to  be 
regarded  with  great  tenderness,  when  it  appears  hot  to  have 
been  procured  by  fraudulent  acts,  but  contains  those  very  dis- 
positions, which  the  circumstances  of  his  situation,  and  the 
course  of  the  natural  affections,  dictated."  ^ 

DRUNKENNESS. 

"  He  that  is  overcome  by  drink,"  says  Swinburne,*  "  during 
the  time  of  his  drunkenness  is  compared  to  a  madman,  and 
therefore,  if  he  make  his  testament  at  that  time,  it  is  void  in 


1  Swinb.  Pt.  2,  §  5,  pi.  1 ;  Godolph.  Pt.  1,  c.  8,  H  5  Bird  v.  Bird,  2  Hagg.  142  j 
Lewis  V.  Read,  1  Vesey,  Jan.  19  ;  Shelford,  Lunacy,  276. 

2  5  John.  Ch.  148,  158. 

»  See  Sloan  w.  Maxwell,  2  Green,  Ch.  581 ;  Bonner  v.  Matthews,  cited  Shelford, 
Lunacy,  327.  In  Lowe  v.  Williamson,  1  Green,  Ch.  82,  a  will  was  sustained,  although 
the  testator  was  eighty  years  of  age,  very  deaf,  and  his  eyesight  was  defective  when 
he  made  his  will.  In  Reed's  will,  2  B.  Monroe,  79,  the  testator  was  eighty  years  of 
age,  and  was  afflicted  with  the  palsy  so  that  he  could  neither  write  nor  feed  himself, 
and  his  will  was  held  valid.  See  also  Watson  v.  Watson,  2  B.  Monroe,  74.  In 
Whitenach  v.  Stryker,  1  Green,  Ch.  8,  12,  it  was  held  that  old  age  and  failure  of 
memory  do  not  of  themselves  necessarily  take  away  a  testator's  capacity.  He  ma^be 
ever  so  ageij,  and  very  infirm  in  body,  and  yet  in  the  eye  of  the. law  possess  that  sound 
mind  necessary  to  a  disposition  of  his  estate.  See  also  Andress  v.  Weller,  2  Green, 
Ch.  605  ;  Stevens  v.  Vancleve,  4  Wash.  C.  C.  262 ;  Bird  v.  Bird,  2  Hagg,  142  ;  Mac- 
kenzie u.  Handasyde,  2  Hagg.  211 ;  Nailing  v.  Nailing,  2  Sneed,  (Tenn.)  630. 

♦  Pt.  2,  §  6. 
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law ;  1  which  is  to  be  understood,  when  he  is  so  excessively- 
drunk  that  he  is  utterly  deprived  of  the  use  of  reason  and  unr 
derstanding,  otherwise,  albeit  his  understanding  is  obscured, 
and  his  memory  troubled,  yet  he  may  make  his  testament  being 
in  that  case."  ^ 

Where  the  understanding  of  a  party  is  destroyed  and  gone, 
by  reason  of  habitual  intoxication,  he  can  make  no  valid  wiU.^ 

On  a  late  occasion,  where  it  appeared  that  the  testator  was  a 
person  not  properly  insane  or  deranged,  but  habitually  addicted 
to  the  use  of  spirituous  liquors,  under  the  actual  excitement  of 
which  he  talked  and  acted  in  most  respects  like  a  madman,  it 
was-lield  that,  as  the  testator  was  not  under  the  excitement  of 
liquor  at  the  time  of  making  his  will,  he  was  not  to  be  considered 
as  insane  ;  and  his  will  was  accordingly  establishaid  ;  *  and  the 
Court  pointed  out  the  difference  between  the  present  case  and 
one  of  actual  insanity;  inasmuch  as  insanity  may  often  be  latent, 
whereas  there  can  scarcely  be  such  a  thing  as  latent  ebriety,  and 
consequently  in  a  case  like  the  one  under  consideration,  all  that 
requires  to  be  shown  is,  the  absence  of  the  excitement  at  the 
time  of  the  act  done  ;  at  least,  the  absenqe  of  excitement  in  any 
such  degree  as  would  vitiate  the  act  done ;  ^  "  for,"  said  Sir  John 
NichoU,  "I  suppose  it  will  be  readily  conceded  that,  under  a 
mere  slight  degree  of  that  excitement,  the  memory  and  under- 
standing may  be,  in  substance,  as  correct  as  in  the  total  absence 
of  any  exciting  cause.  Whether,  where  the  excitement  in  some 
degree  is  proved  to  have  actually  subsisted  at  the  time  of  the  act 
done,  it  did  or  did  not  subsist  in  the  requisite  degree  to  vitiate 


1  Duffield  V.  Eobeson,  2  Harrington,  375,  383. 

2  See  also  Lowe  v.  Williamson,  1  Green,  Ch.  85,  87,  88 ;  Whitenach  v.  Stryker,  1 
Green,  Ch.  12  ;  (Jodolph.  Pt.  1,  c.  8,  §  5.  The  following  authorities  on  the  subject 
of  deeds  and  tonttacts  obtained  from  a  party  under  intoxication,  may  be  applica;l}le 
in  principle.  Cooke  v.  Clayworth,  18  Vesey,  (Sumner's  ed.)  12,  and.  note  (a) ;  Say 
V.  Barwick,  1  Ves.  &  Bea.  1,95 ;  Butler  v.  Mnlihill,  1  Bligh,  137 ;  Pitt  v.  Smith,  3 
Camp.  33;  M'Diarmid  v.  M'Diarmid,  3  Bligh,  ST.  S.  374;  Chitty,  Cont.  (7th' Am. 
ed.)  140, 141,  and  notes.  "  ,  ■ 

8  Starrett  v.  Douglass,  2,  Yeates,  48 ;  Temple  v.  Temple,  1  Hen.  &  Munf.  476.  In 
Duffield  V.  Robeson,  2  Harrington,  375,  383,  384,  Harrington,  J.,  said :  "  Dhink- 
enness  itself  is  a  species  of  insanity,  and  might  invalidate  a  will  made  daring  the 
drunken  fit ;  but  long  continued  habits  of  intemperance  may  gradually  impair  the 
mind,  and  destroy  the  memory  and  other  faculties,  so  as  to  produce  insanity  of  another 
kind.  If  Dr.  Morris,  the  •  testator,  was  insane  to  such  an  extent  as  that  he  could  not 
make  a  valid  will,  habitual  intemperance  was  at  least  one  of  the  causes  of  such  in- 
sanity. The  form  of  insanity  usually  produced  by  intemperance  is  mania  a  potu,  or 
delinum  tremens ;  which  is  a  raging  and  decided  insanity  that  cannot  be  mistaken, 
temporary  in  its  duration,  and  when  off  is  followed  not  merely  by  a  lucid  intervajl, 
but  by-permanent  restoration  to  reason.  Yet  it  is  not  improbable,  that  drunkenness 
long  continued,  or  much  indulged  in,  may  produce  on  some  minds,  and  with  some 
temperaments,  permanent  derangements-fixed  insanity."  See  Cochrane's  will,  1 
Monroe,  263. 

*  Ayrey  v.  Hill,  2  Addams,  206 ;  Shelford,  Luncy,  276. 

6  1  Williams,  Ex.  (2d  Am.  ed.)  34,  35;  2  Addams,  210.  See  also  Wheeler  v. 
Anderson,  3  Hagg.'  602,  608 ;  Starrett  v.  Douglass,  2  Yeates,  48 :  Black  v.  Ellis,  3 
Hill,  S.  C.  68  i  Shelford,  Lunacy,  304. 
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the  act  done,  must  depend,  in  each  case,  upon  a  due  considera- 
tion of  all  the  circumstances  of  that  case  itself,  in  particular;  it 
belonging  to  a  description  of  cases  that  admits  of  no  more  defi- 
nite rule,  applicable  to  the  determination  of  them,  than  the  one 
now  suggested,  that  I  am  aware  of." 

In  Aiidress  v.  Weller,!  it  was  held,  that,  if  the  testator's  habits 
of  intoxication  are  not  such  as  to  render  him  habitually  incom- 
petent for  the  transaction  of  business,  it  is  necessary  for  the 
party  setting  up  the  incapacity  of  the  testator  on  the  ground  of 
casual  intoxication,  to  show  its  existence  at  the  time  of  exe- 
cuting his  will.2 

Intoxication  is  in  truth  temporary  insanity ;  the  brain  is  in- 
capable of  performing  its  proper  functions  ;  there  is  tefnporary 
mania ;  but  that  species  of  derangement,  when  the  exciting  cause 
is  removed,  cef  ses,  and  sobriety  brings  with  it  a  return  of  reason.^ 
But  where  no  fixed  and  settled  delusion  is  shown,  and  conse- 
quently no  decided  insanity,  and  an  extravagant  act  of  a  party 
can  be  accounted  for  by  the  excitement  of  liquor,  while  at  aU 
other  times  his  mind  was  sound  ;  in  order  to  avoid  a  wiU  made 
by  him,  it  must  be  proved  that  he  was  so  excited  by  liquor,  or 
so  conducted  himself  during  the  particular  act,  as  to  be  at  that 
moment  legally  disqualified  from  giving  effect  to  it.* 

IDIOCY.,^ 

Idiots  and  lunatics  are  disabled  from  disposing  of  their  prop- 
erty by  will.5 

An  idiot  is  described  to  be  a  person  "  who  has  not  any  use  of 
reason,  has  no  understanding  to  tell  his  age,  who  is  his  father  or 
mother,  what  shall  be  for  his  profit  or  loss."  ^  "  A  man  is  not  an 
idiot,"  says  Blackstone,  "  if  he  hath  any  glimmering  of  reason, 
so  that  he  can  tell  his  parents,  his  age,  or  the  like  common  mat- 
ters." '  But  these,  though  they  may  be  evidences,  yet  are  too 
narrow,  and  not  always  conclusive ;  for  whether  idiot  or  not  is 
clearly  a  question  of  fact  referable  to  the  circumstances  of  each 
particular  case.^  If  an  idiot  should  make  his  will  so  weU  and 
so  wisely  in  appearance  that  the  same  may  seem  rather  to  be 


1  2  Green,  Ch.  604,  608.     See  Harper's  will,  4  Bibb,  244. 

2  See  Shelford,  Lunacy,  276. 

"  Wheeler  v.  Alderson,  3  Hagg.  602  ;  Shelford,  Lunacy,  276. 

*  Wheeler  v.  Alderson,  3  Hagg.  606 ;  Shelford,  Lunacy,  276.  In  a  suit  to  set 
aside  a  will  on  the  grpund  that  the  testator  was  intoxicated  at  the  time  of  executing 
it,  his  declarations,  subsequently  made,  "  that  he  never  made  the  will ;  that  if  he 
signed  it,  they  got  him  drunk  and  made  him  do  it ;  that  he  had  no  recollection  of 
it ;  "  have  been  held  Inadmissible.    Gibson  v.  Gibson,  24  Mis.  (3  Jones,)  227. 

*  See  the  remarks  of  Senator  Verplanck  on  this  subject,  in  Stewart  v.  Lispenard, 
26  Wendell,  255. 

6  Fitz.  N.  B.  233. 

7  1  Black.  Comm.  304 ;  Stewart  w.  Lispenard,  26  Wendell,  300, 

8  1  Williams,  Ex.  (2d  Am.  ed.)  15  ;  Rambler  u.  Tryon,  7  Serg.  &  K.  90. 
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made  by  a  reasonable  man  than  by  one  void  of  discretion,  yet 
the  testament  is  void  in  law.^  But  if  it  be  shown  that  a  rational 
will  proceeded  from,  and  was  dictated  by,  a  person  commonly 
reputed  to  be  an  idiot,  it  would  be  strong  evidence  to  prove  that 
he  was  not  so.^ 

LUNACY. 

A  lunatic,  that  is,  a  person  usually  mad,  but  having  intervals 
of  reason,^  during  the  time  of  his  insanity  cannot  make  a  testa- 
ment nor  dispose  of  any  thing,  either  land  or  goods,  by  will.* 
Arid  '^  so  strong  is  this  impediment  of  insanity  of  mind,  that  if 
the  testator  makes  his  testament  after  the /t«ror  has  overtaken 
him,  an"d  while  as  yet  it  possesses  his  mind,  although  the  fwror 
after  departing  or  ceasing,  the  testator  recover  Ms  former  under- 
standing, yet  does  not  the  testament  made  during  his  former  fit 
receive  any  force  or  strength  thereby."^  It  has  often  been 
made  a  point  for  preliminary  consideration,  to  ascertain  and 
define  what  is  the  test  and  criterion  of  unsound  mind,  and 
where  eccentricity  or  caprice  ends,  and  derangement  commences. 
But  cases  of  alleged  insanity  depend  so  much  upon  their  own 
peculiar  circumstances,  that  it  would  be  extremely  difficult,  if 
not  dangerous,  to  establish  a  test  or  criterion  which  should  be 
held  to  govern  in  ef  ery  case.^ 

A  strong  reason  for  this  difficulty  is  found  in  the  fact  that 
madness  is  not  confined  to  any  particular  form  or  degree.  "  Mad- 


1  Swinb.  Pt.  2,  S  4,  pi-  5,  7  ;  1  Williams,  Ex.  (2d  Am.  ed.)  15 ;  Shep.  Touch.  403  ; 
Slielford,  Lunacy,  275,  276. 

2  Shelford,  Lunacy,  276. 

"  Beverley's  case,  4  Co.  R.  124  b. 

»  Swinb.  Pt.  2,  \  3  ;  Godolph.  Pt.  1,  c.  8,  §  2  ;  1  Williams,  Ex.  (2d.  Am.  ed.)  17. 

5  Swinb.  Pt.  2,  4  3,  pi.  2 ;  Godolph.  Pt.  1,  c.  8,  M- 

'*  Delusion  has  been  generally  laid  down  as  essential  to  insanity ;  that  is,  the  fancy- 
ing things  to  exist  which  can  hare  no  existence,  and  are  impossible  according  to  the 
nature  of  things,  as  that  trees  will  walk,  or  statues  nod,  and  which  fancy  no  proof  or 
reasoning  will  remove.  Shelford,  Lunacy,  293.  In  Dew  v.  Clark,  3  Addams,  79,  Sir 
John  NichoU,  delivering  judgment,  said  :  "  The  true  criterion — the  true  test — of  the 
absence  or  presence  of  insanity,  I  take  to  be,  the  absence  or  presence  of  what,  used  in 
a  certain  sense  of  it,  is  oomprisable  in  a  single  term,  namely — ddusi(m>  Whenever  the 
patient  once  conceives  something  extravagant  to  exist,  which  has,  still,  no  existence 
whatever,  but  in  his  own  heated  imagination ;  and  whenever,  at  the  same  time,  having 
once  so  conceived,  he  is  incapable  of  being,  or  at  least,  of  being  permanently  reasoned 
out  of  that  conception,  such  a  patient  is  said  to  be  under  a  delusion,  in  a  peculiar  half 
technical  sense  of  the  term ;  and  the  absence  or  presence  of  delusion,  so  understood, 
forms,  in  my  judgment,  the  true,  and  only  test,  or  criteliou,  of  absent  or  present  insan- 
ity. In  short,  I  look  upon  delusion,  in  this  sense  of  it,  and  insanity,  to  be,  almost,  if 
not  altogether,  convertible  terms  ;  so  that  a  patient,  under  a  delusion,  so  understood, 
on  any  subject  or  subjects,  in  any  degree,  is,  for  that  reason,  essentially  mad  or  insane, 
on  such  subject  or  subjectsj  in  that  degree.  On  the  contrary,  in  the  absence  of  any 
such  delusion,  with  whatever  extravagances  a  supposed  lunatic  may  be  justly  charge- 
able, and  how  like  soever  to  a  real  madman  he  may  either  speak  or  act,  on  some  or  on 
all  subjects  ;  still,  in  the  absence,  I  repeat,  of  any  thing  in  the  nature  of  delusion,  so  un- 
derstood, as  above,  the  supposed  lunatic  is,  in  myjudgment,  not  properly,  or  essentially, 
insane."  The  whole  of  this  judgment  should  be  perused  by  all  inquirers  into  this  inter- 
esting subject. 


LUNACY.  59 

ness,"  said  Sir  John  NichoU,  in  Dew  v.  Clark,^  "  subsists  in  every 
variety  of  shape  and  degree.  It  subsists  in  the  mg-niac  chained 
to  his  floor — it  subsists  in  the  patient  afflicted  with  mental 
aberration  on  certain  subjects,  or  on  a  certain  subject  only;  and 
in  respect  of  such  even  never  betraying  itself  in  violence  or  out- 
rage. The  affliction  is  the  same  in  both  cases,  in  species ;  the 
difference  is  only  in  degree.  The  intermediate  degrees  between 
the  highest  and  lowest  grade  of  insanity  are  almost  infinite. 
Patients  afflicted  with  this  terrible  infirmity,  in  some  minor  de- 
gree, often  conduct  themselves  rationally  in  all  but  certain 
respects,  and  this,  not  in  show  or  semblance  only,  but  in  truth 
and  substance.  Instances  have  occurred  of  patients  in  Bedlam, 
employed  as  keepers,  in  some  sort,  of  their  fellow  madmen ; 
they  themselves  being,  at  the  same  time,  essentially  insane.  It 
is  well  known  that  a  sufferer  of  this  class,  who  fancied  and 
styled  himself  Duke  of  HeAam,  became  the  agent  of  his  own 
committee  for  the  management  of  his  own  estate  ;  and  did,  for 
a  time,  the  duties  of  that  office,  it  is  said)  not  incorrectly.  Few 
madmen  are  so  mad  as  to  be  incapable  of  some  degree  of  self- 
control  ;  and  the  cunning  which  madmen  are  often  found  to 
exercise,  if  bent  upon  carrying  some  favorite  point,  is  a  circum- 
stance of  the  malady  too  well  known  to  require  any  specific 
illustration.  Instances,  again,  of  the  extraordinary  power  of,  at 
times,  concealing  their  infirmity,  commonly  inherent  in  mad- 
men, are  familiar  to  most  people,  as  having  occurred  within 
their  own  personal  observation.  Still,  however,  with  all  this, 
among  the  vulgar  some  are  for  reckoning  madmen  those  only 
who  are  frantic,  or  violent,  to  some  extent.  Insanity,  however 
decided,  unaccompanied  with  such  symptoms,  thet/  are  content 
to  refer  to  eccentricity  or  extravagance.  Others,  again,  in  the 
opposite  extreme,  are  too  apt  to  confound  mere  folly  with 
frenzy ;  and  to  describe  as  odd,  or  eccentric,  or  in  some  such 
phrase,  patients  who,  in  better  judgments,  are  actually,  and 
essentially,  insane."  Sir  Herbert  Jenner  Fust,  in  Mudway  v. 
Croft,^  remarking  on  this  subject,  said :  "  Now  it  has  fre-, 
quently  been  attempted  to  furnish  some  general  rules  which 
might  serve  as  guides  to  courts  of  law  in  the  investigation  and 
decision  of  cases  of  this  description ;  but  all  endeavors  to  do  so 
have  failed ;  each  case  must  be  governed  by  its  own  peculiar 
circumstances.  There  is  one  well-known  case  on  this  subject, 
in  this  Court,  which  occurred  in  the  time  of  my  learned  prede- 
cessor— I  allude  to  the  case  of  Dew  v.  Clark.^  The  most 
elaborate  arguments  on  this  subject  were  there  adduced,  and 
the  question  most  thoroughly  considered  by  the  Court ;  the  rc' 

1  3  Addams,  79.  87,  88. 

?  3  Curteis,  675.    In  this  case  the  learned  Judge  quotes  largely  from  Dr.  Ray's 
work, 
s  3  Addams,  79. 
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suit  was,  as  I  understand  it,  this,— that  in  all  such  cases  it  is 
absolutely  and  essentially  necessary  to  look  to  the  peculiar  cir- 
cumstances of  each  individual  case;  and  to  judge  from  the 
whole  character  of  the  person  whose  mental  capacity  is  the 
subject  of  inquiry,  what  was  the  state  and  condition  of  mind 
of  that  individual,  not  only  with  respect  to  the  immediate 
time  at  which  a  will  is  executed,  but  at  the  interinediate  stages 
of  his  life." 

PARTIAL    INSANITY. 

Proof  of  the  existence  of  partial  insanity  wiU  be  sufficient  to 
defeat  a  will,  which  is  the  direct  offspring  of  that  partial  insan- 
ity ;  if  the  act  can  be  traced  to  the  morbid  delusion,'and  is  the 
result  of  that  delusion,  then  the  act  itself  is  invalid,  although 
the  testator  at  the  time  of  making  the  will  was  sane  in  other 
respects,  upon  ordinary  subjects.^ 

An  allegation  by  an  only  chUd,  pleading  partial  insanity  for 
setting  aside  a  wiQ,  was  admitted ;  but  the  whole  history  of  the 
insanity  of  the  testator,  as  respected  the  particular  person  or  fact, 
was  required  to  be  minutely  detailed  from  an  early  period.^ 

The  following  decisions  have  occurred  upon  cases  of  this 
description.  The  first  is  that  of  Mr.  Greenwood,^  who  was 
bred  to  the  bair,  and  acted  as  Chairman  to  the  Quarter  Sessions, 
but,  becoming  diseased,  and  receiving  in  a  fever  a  draught  from 
the  hands  of  his  brother,  the  delirium  taking  its  ground  then, 
connected  itself  with  that  idea ;  and  he  considered  his  brother 
as  having  given  him  a  potion  with  a  view  to  destroy  him.  He 
recovered  in  all  other  respects,  but  that  morbid  image  never  de- 
parted ;  and  that  idea  appeared  connected  with  the  will  by  which 
he  disinherited  his  brother,  who  was  his  only  next  of  kin.*  Two 
conflicting  verdicts  were  had  in  the  case  at  common  law.  The 
suit  terminated  in  a  compromise.^  Lord  Kenyon,  addressing 
the  jury  ^  in  this  case,  and  remarking  on  the  conduct  of  the  de- 
ceased towards  his  brother,  which  had  been  detailed  in  the  evi- 
dence, among  other  things  said :  "  It  is  for  you  to  look  at  that 
conduct  to  his  brother,  to  see  whether  it  is  evidence-  of  derange- 
ment of  mind,  or  whether  only  an  unreasonable  prejudice  which 
he  indulged  against  his  brother;  if  it  be  the  last,  that  did  not 
unfit  him  to  make  his  last  will  and  testament."  "  If  you  think, 
that,  whenever  that  topic  occurred  to  him,  it  totally  deranged 
his  mind,  and  prevented  him  from  judging  of  who  the  objects 

'  Shelford,  Lunacy,  41  et  seq.,  296 ;  Townshend  v.  Townshend,  7  Gill,  10;  Potts  v. 
House,  6  Georgia,  324. 

2  Dew  V.  Clark,  I  Addams,  279  ;  3  lb.  79. 

8  Greenwood  v.  Greenwood,  3  Curteis,  Appendix  i.     Stated  in  13  Vesey,  89. 

*  Sir  John  Nieholl  in  Dew  v.  Clark,  3  Addams,  79. 

.5  White  V.  Wilson,  13  Vesey,  89  ;  Shelford,  Lunacy,  296,  297  ;  Erskine'a  speech  on 
the  trial  of  Hadfield. 

"  3  Curteis,  Appendix,  xxx,  xxxi. 
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of  his  bounty  should  be,  according  to  his  own  will — then  the 
will  cannot  stand,  and  then  you  will  find  for  the  defendant ;  but 
if  you  think  he  was  of  competent  mind  to  make  his  will — to 
exercise  his  judgment — however  that  might  be  disturbed  by 
passions  which  ought  not  to  be  encouraged,  then  the  will  ought 
to  stand." 

A  question  of  a  somewhat  similar  nature  was  much  dis- 
cussed in  the  more  recent  case  of  Dew  v.  Clark,^  which  has  been 
already  referred  to,  where  the  Prerogative  Court  was  called  upon 
to  decide  as  to  the  testamentary  capacity  of  a  gentleman  named 
Stott,  an  eminent  electrician,  who  had  'an  only  child,  against 
whom  he  had  conceived  a  strong  and  groundless  aversion,  ex- 
hibited in  a  series  of  absurd  acts  of  harshness  and  severity,  and 
which  he  followed  up  by  making  a  will  in  favor  of  some  collat- 
eral relations,  to  the  almost  total  exclusion  of  such  only  child. 
Sir  J.  NichoU  and  the  Court  of  Delegates,  successively  pro- 
nounced against  the  validity  of  the  will,  after  the  delivery  of 
very  able  and  elaborate  judgments.^  This  case  may  be  consid- 
ered as  having  established  the  doctrine  that  partial  insanity  will 
invalidate  a  will,  which  is  fairly  to  be  inferred  the  direct  off- 
spring of  that  partial  insanity.^  Sir  John  NichoU,  after  having 
stated  and  commented  upon  the  evidence  at  great  length, 
remarked:  "  The  deceased's  state  of  mind,  at  the  time > of  his 
making  his  will,  is  intimately,  I  think,  connected  with  his.  state 
of  mind  on  the  subject-matter  of  his  will — understanding  by 
ihis,  the  disposal,  by  will,  of  his  property.  If  the  deceased 
were  at  all  times  of  unsound  mind,  on  the  subject-matter  of  his 
will,  he  must  have  been  of  unsound  mind  at  the  time  of  making 
his  wiU.  To  suppose  the  contrary,  would  be  to  suppose  the 
deceased  both  sane  and  insane,  at  the  same  time,  on  the  same 
subject ;  a  supposition,  I  apprehend,  equally  absurd  in  a  legal 
and  moral  point  of  view.  And,  subject  to  these  considerations, 
the  question  in  the  end  to  be  determined,  the  point  ed  final  issue 
ig — not  whether  the  deceased's  insanity  in  certain  other  partic- 
ulars, as  proved  by  the  daughter,  should  have  the  effect  of  de- 
feating a  wiU,  generally,  of  the  deceased,  or  even  this  identical 
^ill—but  it  is,  whether  his  insanity,  on  the  subject  of  his 
daughter,  as,  Mso,  proved  by  the  daughter,  should  have  the 
effect  of  defeating,  not  so  much  any  will  {a  will  generally)  of 
the  deceased,  as  this  identical  wiU — and  to  the  decision  of  that 
question  I  am  to  be  understood  as  solely  addressing  myself  in 
the  following  observations  :— 

"  Now  the  daughter  being  in  this  case  the  sole  next  of  kin, 


1 3  Addams,  79.  •  This  case  came  several  times  before  the  Court,  and  the  points  dis- 
cussed and  decided  will  be  found  in  1  Addams,  279 ;  2  Addams,  103  j  3  Addams,  79. 
'  These  judgments  will  repay  a  careful  perusal. 
» 1  Addams,  279. 
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the  deceased's  only  child,  it  is  quite  impossible,  I  think,  to  dis- 
connect the  daughter  from  the  subject-matter  of  his  will ;  from 
the  disposal  by  will,  that  is,  of  his  property — they  are  subjects, 
in  effect,  identified.  HencCj  the  deceased's  insanity  on  the  sub- 
ject of  his  daughter,  generally  speuking^  being  proved,  at  all 
times,  in  my  judgment ;  it  follows,  that  his  insanity,  at  the  time 
of  making  his  will,  is  also  proved',  in  my  judgment — unless 
the  contrary  is  to  be  inferred' from  the  will  itself.  But  the  infer- 
ence furnished  by  the  wiU.  itself  (and  it  is  for  this  only  that  I 
refer  to  the  disposative  part— to  the  contents — of  the  will  at 
all)  is  quite  the  other  way.  For  the  prominent  feature  of  the 
deceased's  insanity,  in  respect  of  the  daughter,  was  aversion  or 
antipathy  to  the  daughter — so  pleaded,  and  so  proved  ;  and  the 
will  is  a  will  plainly  inofficious,'  so  far  as  regards  the  daughter ; 
being  a  will  by  which  she,  in  effect,  is  disinherited — disinherited, 
too,  in  favor  of  parties  nearly  utter  strangers  to  the  deceased 
(for  so  far  it  appears) ;  though  not  remotely  connected  with  him 
by  blood,  as  being  his  sister's  children.  Therefore,  it  foUows, 
that,  in  my  judgment,  the  deceased  is  proved,  upon  the  whole 
matter,  to  have  been  insane  at  the  time  of  making  this  will ; 
which  was  the  daughter's  case. 

"  At  the  same  time  the  contents  of  this  will,  to  a  great  extent, 
are  independent  of  the  daughter's  case,  though  referred  to  as 
above,  by  the  Court,  in  aid  of,  and  by  way  of  explaining,  that 
case.  By  this  I  mean,  that  the  contents  of  the  will,  in  this  ease, 
are  not,  by  any  means,  the  substantive  ground  of  the  Court's 
judgment.  For  the  contents  of  the  wiU,  in  this  case,  are  clearly 
not  of  a  nature,  substantively  taken,  to  found  a  sentence  pro- 
nouncing that  will  to  be  invalid.  Accordingly,  the  Court  is  re- 
ferring to  them  for  no  such  purpose ;  in  other  words,  it  is  neither 
concluding  that  the  deceased  in  this;  cause  was  insane  as  to  Mb 
daughter,  because  he  disinherited  his  daughter;  nor  anything  of 
the  kind.  But  having  cpncluded  the  deceased  insane,  as  to  his 
daughter,  generally  speaking,  (a  conclusion  at  which  it  has 
arrived  by  other  means,)  what  the  Court  has  been  doing  is  this. 
It  has  been  referring,  as  I  apprehend  that  it  was  at  perfect  lib- 


iBy  the  Eomiin  law,  testaments  miglit  be  set  aside  as  being  inoffidosa,  deficienfrin 
natural  duty,  if  they  totally  passed  by  (wij^hout  assigning  a  ti-ue  and  sufficient  reason) 
any  of  the  children  of  the  testator ;  thoug^i  if  the  child  had  any  legacy,  however 
small,  it  was  a  proof  the  testator  had  not  lost  his  memory  or  his  reason,  which  other- 
wise the  law  presumed ;  but  the  law  of  England  makes  no  such  constrained  supposi- 
tions of  forgetfulness  or  insanity;,  and,,  therefore,  though  the  heir  or  next  of  kin  be 
totally  omitted,  it  admits  no  querela  inofficiosi,  to  set  aside  such  testament.  2  Black. 
Comm.  503.  But  the  Ecclesiastical  Court  will  require  evidence  of  full  and  entire 
capacity  in  the  testator  to  support  a  will  which  is  not  an  "  officious  "  one,  i,  e.  conso- 
nant with  the  testator's  natural  affection  and  moral  duties ;  Montefiore  v.  Montefiore, 
2  Addams,  361,  362  ;  and  where  the  capacity  is  at  all  doubtful,  and  the  will  "  inoffi- 
cious," there  must  be  direct  proof  of  instructions.  1  Williams,  Ex.  (2d  Am.  ed.)  32. 
See  further  as  to  the  omission  to  provide  for  children  and  their  representatives,  post, 
107,  and  note. 
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terty,  and  even  bound  to  refer,  to  the  contents  of  the  will,  in  or- 
der, if  possible,  to  ascertain  by  these,  whether  such  insanity  was 
present  to  the  mind  of  the  deceased,  and  in  actual  operation,  as 
charged  by  the  daughter,  at  the  time  of  making  his  will.  And 
finding  it  to  have  been  so  present — finding  it  to  have  been  so  in 
operation — ^the  contents  of  the  will  plainly  bespeaking  all  this — 
the  conclusion  is,  I  think,  inevitable,  that  the  deceased  was  of 
unsound  mind  at  the  time  when  he  made  this  will.  Had  the 
contents  of  the  will  furnished  a  contrary  inference — had  the 
will,  so  far  as  respects  the  daughter,  been,  in  all  parts  of  it,  an 
officious  will,  the  conclusion  upon  this  head,  and  so  apon  the 
whole  case,,  might  have  been  different ;  the  very  contents  of  the 
will  would,  in  that  case,  have  inferred,  that  however  partially 
insane  (insane  on  the  subject  of  his  daughter)  the  deceased 
might  have  been,  generally  speaking,  still  that  such  pertial  in- 
sanity was  not  present  to  his  mind,  was  not  in  actual  operation 
at  the  time  of  his  making  the  will,  in  which  event  the  will 
might  have  been  valid.  It  is  clear,  however,  that  in  res;pect  of 
a  will  not  inofficious  as  to  the  daughter,  no  such  question  as  the 
present,  in  its  whole  complexion,  could,  by  any  possibility,  have 
arisen. 

"  In  a  word,  the  will  propounded  in  this  cause,  a  will  virtually 
disinheriting  the  daughter,  being  (plainly  so  to  be  inferred)  the 
direct,  unqualified  offspring  of  that  morbid  delusion,  proved,  1 
may  now  say,  without  any  qualification  or  restriction,  to  have 
been  ever  present  to  the  mind  of  the  deceased,  as  to  the  charac- 
ter and  conduct  of  his  daughter  —  being,  if  I  may  so  term  it,  the 
very  creature  of  that  morbid  delusion  put  into  act  and  energy  — 
I,  at  least,  can  arrive  at  no  other  conclusion,  than  that  the  de- 
ceased was  insane  at  the  time  of  his  making  the  will  propounded 
in  this  cause,  and  consequently  that  that  will  itself  is  rmll  and 
void  in  law."  ^ 

In  reference  to  the  term  "partial  insanity,"  and  the  sense  of  it. 
Sir  John  Nicholl,  in  the  same  case,  said  :  "  It  has  been  said  re- 
peatedly by  the  counsel  for  the  residuary  legatees,  that  this  ^par- 
tial insanity '  is  a  something  unknown  to  the  law  of  England. 
Now  if  it  be  meant,  by  this,  that  the  law  of  England  never  deems 
a  person  both  sane  and  insane,  at  one  and  the  same  time,  upon 
one  and  the  same  subject,  the  assertion  is  a  mere  truism  (as  well, 
indeed,  in  reason,  as)  in  law ;  and,  as  such,  is  incapable  of  being 
effectively  opposed.  At  the  same  time,  as  no  such  sort  of  partial 
insanity  is  set  up  by  the  .daughter,  the  case  of  partial  insanity, 
which  she  has  really  undertaken  to  sustain,  is.  at  no  risk  from 
the  truth  of  that  position,  so  understood,  being  conceded.  But 
if,  by  that  position,  it  be  meant,  and  intended,  that  the  law  of 

1  Points  of  a  similar  character  arose  and' were  discussed  in  Boyd  v.  Eby,  8  Watts, 
66.     See  Florey  v.  Plorey,  24  Alabama,  241 . 
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England  never  deems  a  party  both  sane  and  insane,  at  different 
times,  upon  the  same  subject ;  and  both  sane  and  insane,  at  the 
same  time,  upon  different  subjects,  —  (the  most  usual  sense,  this 
last,  of  the  phrase  '■partial  insanity;^  and  the  one  in  which  I 
take  it  to  have  been  usedj  throughout,  by  the  counsel  for  the  next 
of  kin,)  —  there  can  scarcely  be  a  position  more  destitute  of  legal 
foundation ;  or,  rather,  there  can  scarcely  be  one  more  adverse  to 
the  stream  and  current  of  legal  authority. 

"  It  is  only,  I  should  conceive,  by  the  way,  in  point;  of  legal 
consideration,  that  the  existence  of  this  sort  of  partial  insanity 
could,  by  possibility,  be  meant  to  be  questioned.  It  is  a  common 
pa/rloMce  to  say,  of  a  man,  that  he  is  mad  on  such  a  subject,  or  on 
such  subjects ;  and  it  is  a  common  parlance,  not  by  any  means 
founded  upon  notions  which  are  confined  to,  or  only  entertained 
and  pressed  by,  the  vulga/r.  For  instance,  Mr.  Locke,  if  it  be 
worth  while  to  refer  to  his  authority  for  so  self-evident  a  posi- 
tion, has  just  told  us,  that '  a  man  who  is  very  sober,  and  of  a 
right  understanding  in  all  other  things,  may,  in  one  particular,  be 
as  frantic  as  any  man  in  Bedlam ; '  which  is  precisely  in  point." 

Lord  Hale  said :  "  There  is  a  partial  insanity  of  mind,  and  a 
total  insanity.  The  former  is  either  in  respect  to  things  quoad 
hoc,  vel  qtmad  illud  insanire; — some  persons,  that  have  a  com- 
petent use  of  reason  in  respect  of  some  subjects,  are  yet  under  a 
particular  dementia  in  respect  of  some  particular  discourses,  sub- 
jects, or  applications  ;  —  or  else  it  is  partial  in  respect  of  degrees ; 
and  this  is  the  condition  with  very  many,  especially  melancholy 
persons,  who,  for  the  most  part,  discover  their  defect  in  excessive 
fears  and  griefs,  and  yet  are  not  whoUy  destitute  of  the  use  of 
reason."  ^ 

In  Dew  V.  Clark,  a  commission  of  review  was  applied  for  be- 
fore the  Lord  Chancellor,  (Lyndhurst,)  but  refused.  ^  The  Lord 
Chancellor,  on  refusing  the  commission,  commenting  on  the 
judgment  of  Sir  John  Nicholl,  among  other  things  said :  "  I 
have  read  his  judgment  with  great  attention,  and  I  collect  from 
it  that  his  meaning  is  this :  that  there  must  be  unsoundness  of 
mind  to  invalidate  a  will,  but  that  the  unsoundness  may  be.  evi- 
denced in  reference  to  one  or  more  subjects."  "  All  that  the 
learned  Judge  meant  to  convey  was,  that  it  was  no  objection  to 
the  imputation  of  unsoundness,  that  it  manifested  itself  only,  or 
principally,,  with  reference  to  one  particular  question  or  one  par- 
ticular person." 

It  was  held  in  a  recent  case  *  that  a  testamentary  paper  cannot 
be  set  aside  on  the  ground  of  monomania,  unless  there  be  the 
most  decisive  evidence,  that,  at  the  time  of  the  factum  of  the 
paper,  the  belief  in  the  mind  of  the  testator  amounted  to  insane 

'  Pleas  of  the  Crown,  Pt.  1,  u.  4,-p.  29. 

i2  5  Buss.  Ch.  Oas.  163. 

"  PuUeck  V.  Allison,  3  Hagg.  527. 
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delusion.!  The  testator  had  been  a  fellow  of  Queen's  College, 
Oxford,  and  for  the  last  twenty  years  of  his  life  rector  of  a  living 
belonging  to  that  college ;  he  was  always  eccentric  in  his  habits, 
resided  in  the  rectory-house,  and  was  latterly  very  retired.  His 
sister  had  two  daughters,  one  of  whom  married  Harrison,  a 
farmer,  who  lived  in  the  testator's  parish,  collected  his  tithes,  and 
was  appointed  his  church  warden.  In  consequence  of  the  testa- 
tor and  his  two  servants  having  been  all  taken  ill  together,  with 
a  complaint  in  the  bowels  and  vomiting,  he  believed  that  an  at- 
tempt had  been  made  to  poison  him.  It  appeared  that  he  had 
declared  that  the  well  belonging  to  his  house  had  been  poisoned 
by  ^n  infnsion  of 'poisonous  matter,  and  that  he  subsequently 
thought  that  the  eggs,  butter,  and  milk,  sent  by  Harrison,  were 
poisoned,  which  belief  continued  to  his  death.  The  testator,  ad- 
vised by  his  solicitor  and  medical  man,  who  thought  at  the  time 
that  he  had  rational  grounds  for  his  suspicions,  caused  several 
investigations  to  be  made,  for  the  purpose  of  ascertaining  whether 
any  attempt  to  poison  him  had  been  made,  and  the  gentlemen 
who  conducted  them  were  satisfied  that  there  had  beeii  none. 
The  papers  propounded  as  the  will  and  codicil  were  prepared 
and  executed  subsequently  to  the  time  when  the  testator  was 
impressed  with  the  belief  of  the  poison,  and  bequeathed  nearly 
the  whole  of  his  large  property  to  the  Provost  and  Fellows  of 
Queen's  CoU^e,  Oxfoid,  for  charitable  purposes,  for  the  benefit 
of  the  poor  of  the  parish  in  which  he  resided ;  but  it  appeared 
that  they  carried  into  effect  an  intention  wMch  had  been  ex- 
pressed long  before  he  had  the  notion  about  poison,  and  which 
had  been  delayed  merely  for  the  purpose  of  getting  witnesses. 
The  will  was  all  in  the  testator's  handwriting,  was  remarkably 
well  written,  without  alteration  or  erasure,  and  bore  no  appear- 
ance of  excitement  or  hurry,  was  attested  by  two  clergymen,  one 
his  curate,  the  other  the  minister  of  an  adjoining  parish,  who 
both,  in  the  most  unhesitating  manner,  deposed  to  their  belief 
that  the  testator  was  of  perfect  sound  mind,  notwithstanding, 
at  the  time  of  their  examination,  they  were  of  his  opinion  re- 
specting poisoning;  and  this  testimony  was  corroborated  by 
that  of  the  solicitor  and  medical  man  of  the  testator.  The 
testamentary  papers  were  opposed  by  the  next  of  kin,  on  the 
ground  that  they  were  prepiared  and  executed  when  the  testator 


1  See  Austen  v.  Graham,  29  Eng.  Law  &  Bq.  38.  The  fact,  that  the  testator  has 
strong  and  unnatural  prejudices  against  his  daughter  and  her  husband,  shown  by  his 
declarations  and  diary  for  many  years  before  his  death,  if  he  is  still  of  sound  mind, 
independent  of  all  influences,  is  no  ground  for  setting  aside  tfhe  will.  Trumbull  v. 
Gibbons,  2  New  Jersey,  117.  Neither  will  the  mere  fact,  that  the  testator  entertains 
exaggerated  and  absurd  opinions  on  certain  subjects,  be  held  sufficient  ground  for  set- 
ting aside  his  will,  when  it  also  appears  that  he  possessed  the  use  of  all  his  faculties, 
and  the  will  contains  reasons  for  the  disposition  made  of  the  testator's  property,  show- 
ing that  he  was  in  possession  of  his  reasoning  powers  at  the  time  of  making  such  dis- 
position.    Thompson  v.  Thompson,  21  Barbour,  (N.  Y.)  107. 
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was  impressed  with  the  belief  of  poisoning,  and  while  he  was 
of  unsound  mind,  and  under  mental  delusion.  Sir  John  Nicholl 
said,  "  that,  at  all  events,  it  was  a  case  of  monomania  ;  for,  upon 
every  other  subject,  from  the  time  in  question  to  his  death,  the 
deceased  acted  as  a  person  of  sound  mind,  as  much  as  he  had 
ever  been ;  he  managed  his  house,  his  property,  and  his  farm, 
granted  leases,  received  tithes,  kept  accounts,  recognized  his 
win,  held  rational  conversation,  and  did  church  duty.  A  mono- 
mcmia,  to  affect  such  an  instrument,  under  such  circumstances, 
should  be  dear  in  point  of  existence,  and  decided  in  character, 
beyond  all  doubt.  That  the  deceased  thought  and  believed 
that  an  attempt  had  been  made  to  poison  him,  seemed  to  Ijp  a 
fact  established;  but  was  it  proved  that  his  opinion  in  that 
respect  was  a  mere  morbid,  insane  delusion,  rendering  him  in- 
testable ?  The  question  was  not  whether  the  attempt  to  poison 
was  really  made,  but  whether  he  had  grounds  for  suspecting  it  ? 
or  whether,  as  pleaded,  '  the  deceased  had  no  rational  grounds 
whatever  for  his  belief? '"^  The  Court  pronounced  in  favor  of 
the  will  and  two  other  papers,  but  allowed  all  the  costs  out  of 
the  estate.^ 

MORAL    INSANITY. 

This  subject  was  much  discussed  in  Frere  v.  Peacocke,^  and 
it  was  held  that  moral  insanity,  or  the  perversion  of  the  moral 
feelings,  not  accompanied  with  insane  delusion,  which  is  the 
legal  test  of  insanity,  is  not  sufficient  to  invalidate  a  will.  Sir 
Herbert  Jenner  Fust,  in  this  case,  after  having  quoted  largely 
from  the  work  of  Dr.  Prichard  upon  this  point,  said :  "  This 
is  the  account  which  Dr.  Prichard  gives  of  'moral'  insanity, 
that  the  intellectual  faculties  are  not  necessarily  in  any  degree 
affected,  that  they  may  exist  in  perfect  integrity,  but  still  the 
feelings  and  affections  of  the  individual  be  so  perverted,  as  to 
constitute  him  as  insane,  as  if  the  intellectual  faculties  had  been 
affected.  However  well  founded  this  opinion  may  be  in  a  med- 
ical point  of  view,  and  proper  for  physicians  and  surgeons,  who 
are  consulted  in  cases  of  this  description,  to  consider  whether 
moral  perversion  may  not  eventually  end  in  that  disturbance  of 
the  intellectual  faculties  which  is  usually  called  insanity,  still,  I 
am  not  aware  of  any  case  decided  in  a  court  of  law,  wjiere 
moral  perversion  of  feelings,  unaccompanied  with  delusion,  has 
been  held  a  sufficient  ground  to  invalidate  and  nullify  the  acts 
of  one  so  affected." 

The  learned  Judge  then  quotes  several  passages  from  Lord 


1  To  the  same  point  see  Bbyd  v.  Eby,  8  Watts,  72. 

^  FuUeck  V.  Allison,  3  Hagg.  527-547. 

8  1  Robertson,  Ecc.  442.     See  Austen  v.  Graham,  29  Bng.  Law  &  Eq.  38. 
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Kenyon's  address  to  the  jury  in  Green\<rood  v.  Greenwood,!  and 
suggests  that  they  have  a  general  application  to  aU  cases,  which 
are  called  moral  perversions  of  the  natural  affections.  He  added : 
"  As  far  as  I  understand  Lord  Kenyon,  if  the  party  knows  what 
he  is  about,  if  he  has  sense  and  knowledge  of  what  he  is  doing, 
and  the  effect  his  disposition  will  have,  whatever  his  feelings  may 
be,  whether  they  are  founded  upon  a  reality,  or  a  notion  he  has 
taken  up  in  his  own  mind,  unless  they  are  delusions,  the  will 
must  stand  and  have  effect."  ^  "  Such,"  he  continued, "  was  the 
opinion  of  ]?ord  Kenyon  in  1780,  certainly  before  this  doctrine 
of  moral  insanity  was  broached;  a  doctrine,  however,  which 
none  of  the  eminent  writers,  in  upholding,  venture  to  say,  has 
yet  found  its  way  into  our  courts  of  law.  Indeed,  Dr.  Prichard 
expressly  complains  of  the  slowness  with  which  this  new  species 
of  insanity  has  been  recognized'  in  this  country,  and  his  opinion, 
as  well  as  that  of  Dr.  Ray  and  others,  is  rather  to  show  what, 
according  to  their  view,  the  law  should  be,  as  distinguished  from 
that  which  it  is ;  for  they  admit  the  legal  test  to  be  the  existence 
or  non-existence  of  delusion."  .  .  .  .  "  There  is  full  satisfaction 
to  my  mind  that,  though  this  gentleman,  the  testator,  was  eccen- 
tric to  an  extraordinary  degree,  he  was  not  of  unsound  mind. 
I  am  of  opinion  that  no  insane  delusions  are  proved  to  have 
existed.  There  is,  perhaps,  established,  an  unfounded  dislike 
on  the  part  of  the  testator  to  his  sister,  and  other  members  of 
his  family,  but  it  is  not  an  insane  dislike ;  it  is  not  founded 
upon  circumstances  the  non-existence  of  which  it  was  impos- 
sible in  any  way  to  satisfy  him.  Because  a  man  does  not  truly 
appreciate  the  acts  or  feelings  which  generally  influence  man- 
kind, that,  therefore,  he  is  to  be  considered  mad,  and  unfit  to 
make  a  disposition  of  his  property,  is  not  the  law  of  this  coun- 
try. I  am  of  opinion  that  perversion  of  moral  feeling  does  not 
constitute  unsoundness  of  mind,  so  as  to  render  an  act  perform- 
ed per  se  invalid." 

LUCID    INTERVALS. 

If  a  lunatic  person  have  clear  or  calm  intermissions,  (usually 
called  lucid  intervals,)  then  during  the  time  of  such  quietness 
and  freedom  of  mind,  he  may  make  his  testament,  appointing 
executors,  and  disposing  of  his  property  at  pleasure.^ 

"  If  you  can  establish,"  said  Sir  Wm.  Wynne,  in  Cartwright 
V.  Cartwright,^  "  that  the  party  afflicted  habitually  by  a  malady 
of  the  mind  has  intermissions,  and  if  there  was  an  intermission 
of  the  disorder  at  the  time  of  the   act,  that  being  proved,  is 

1  3  Curteis,  Appendix,  iii. 

2  1  Robertson,  Kcc.  452. 

8  1  Williams,  Ex.  (2d  Am.  ed.)  17  ;  Swinb.  Pt.  2,  ^  3,  pi.  3;  Godolph.  Pt.  1,  c.  8, 
§  2  ;  Hall  v.  Warren,  9  Vesey,  610;  Brock  v.  Luckett,  4 Howard,  (Miss.)  459. 
*  I  Phill.  100. 
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sufficient,  and  the  general  habitual  insanity  will  not  affect  it ; 
but  the  effect  of  it  is  this,  it  inverts  the  order  of  proof  and  pre- 
sumption ;  for  until  proof  of  habitual  insanity  is  made  the 
presumption,  is  that  the  party  agent,  like  aU  human  creatures, 
was  rational;  but  where  an  habitual  insanity  in  the  mind  of 
the  person  who  does  the  act  is  established,  there  the  party  who 
would  take  advantage  of  the  fact  of  an  interval  of  reason  must 
prove  it — that  is  the  law."  ^ 

But  although  the  law  recognizes  acts  done  during  such  in- 
tervals as  valid,  yet  it  is  scarcely  pwssible  to  be  f  oo  strongly 
impressed  with  the  great  degree  of  caution  necessary  to  be 
observed  in  examining  the  proof  of  a  lucid  interval ;  '^  and 
such  proof  is  matter  of  extreme  difficulty,  for  this,  among  other 
reasons,  namely,  that  the  patient  is,  not  unfrequently,  rational 
to  aU  outward  appearance  without  any  real  abatement  of  his 
malady.^  On  the  other  hand,  if  the  deceased  was  subject  to 
attacks  producing  temporary  incapacity,  and  was  at  other  times 
in  full  possession  of  his  mental  powers,  such  attacks  may  natur- 
ally create  in  those  who  only  happen  to  see  him  when  subject 
to  them,  a  strong  opinion  of  his  permanent  incapacity.  These 
considerations,  while  they  tend  to  reconcile  the  apparent  con- 
tradictions of  witnesses,  render  it  necessary  for  the  Court  to  rely 
but  little  upon  mere  opinion,  to  look  at  the  groiinds  upon  which 
opinions  are  formed,  and  to  be  guided  in  its  own  judgment  by 
facts  proved,  and  by  acts  done,  rather  than  by  the  judgment  of 
others.* 

In  Ex  pwrte  Holyland,^  Lord  Eldon  observed,  that  in  the  case 
of  the  Attorney-General  v.  Parnther,^  Lord  Thurlow  said,  that 
where  lunacy  is  once  established  by  dear  evidence,  the  party 
ought  to  be  restored  to  as  perfect  a  state  of  mind  as  he  had  be- 
fore ;  arid  that  should  be  proved  by  evidence  as  clear  and  satis- 
factory. I  cannot  agree  to  that  proposition,  either  as  to  property, 
or  with  reference  to  such  a  case  as  this ;  for  suppose  the  strong- 
est mind  reduced  by  the  delirium  of  a  fever,'^  or  any  other  cause, 

1  This  doctrine  is  recognized  in  many  American  cases.  Claris  v.  Fislier,  1  Paige, 
171, 174;  Jackson  v.  Vandusen,  5  Jolms.  144,  159  ;  Boyd  v.  Eby,  8  Watts,  66  ;  Kin- 
lock  V.  Palmer,  1  Const.  Rep.  (S.  C.)  225  ;  Griffin  v.  Grifao,  R.  M.  Charlt.  217 ;  Hal- 
ley  V.  Webster,  21  Maine,  461 ;  Whitenach  v.  Stryker,  1  Green,  Ch.  8 ;  Goble  u. 
Grant,  2  Green,  Ch.  629;  Duffield  v.  Robeson,  2  Harrington,  375;  Harden  v.  Hays,  9 
Barr,  151. 

a  Bj  Sir  John  Nicholl,  in  White  v.  Driver,  1  Phill.  88. 

s  By  Sir  John  Nicholl,  in  Brogden  ».  Brown,  2  Addams,  445,  and  Arey  v.  Hill,  2 
Addams,  210. 

*  By  Sir  John  Nicholl  in  Kinleside  v.  Harrison,  2  Phill.  459  ;  Evans  v.  Knight,  1 
Addams,  239. 

6  11  Vesey,  11. 

"  3  Bro.  C.  C.  (Perkins's  ed.)  441,  445,  and  notes. 

'  This  subject  was  discussed  by  Dewey,  J.,  in  Hix  v.  "Whittemore,  4  Metcalf,  545, 
and  it  was  decided  in  that  case,  that  the  rule  of  evidence,  that  where  insanity  is  prov- 
ed or  admitted  at  any  particular  time,  it  is  presumed  to  continue,  does  not  apply  to 
insanity  caused  by  violent'  disease.    The  learned  Judge  remarked :  "  Neidier  obser 
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to  a  very  inferior  degree  of  capacity, '  admitting  of  making  a 
will  of  personal  estate,  (to  which  a  boy  of  the  age  of  fourteen 
is  competent,)  the  conclusion  is  not  just  that,  as  that  person  is 
not  what  he  had  been,  he  should  not  be  allowed  to  make  a  will 
of  personal  estate."  It  must  be  observed  that  Sir  W.  Grant,  in 
Hall  V.  Warren,^  does  not  appear  to  have  understood  Lord 
Thurlow  in  the  same  sense  as  Lord  Eldon  did  in  the  preceding 
remarks,  nor  indeed  does  the  report  in  Brown,  of  the  Attorney- 
General  V.  Parnther,  bear  any  such  construction,  "  If  general 
lunacy,"  said  Sir  W.  Grant,  "  is  established,  they  will»be  under 
the  necessity  of  showing,  according  to  the  Attorney-General  v. 
Parnther,  that  there  was  not  merely  a  cessation  of  the  violent 
symptoms  of  the  disorder,  but  a  restoration  of  the  faculties  of 
the  mind,  sufficient  to  enable  the  party  soundly  to  judge  of  the 
act."  2 

The  following  observations  of  Sir  Wm.  Wynne,  delivering 
judgment  in  the  case  of  Cartwright  v.  Cartwright,^  in  which  the 


vation  nor  experience  shows  us  that  persons,  who  are  insane  from  the  effect  of  some 
violent  disease,  do  not  usually  recover  the  right  use  of  their  mental  faculties.  Such 
cases  are  not  unusual,  and  the  return  of  a  sound  mind  may  be  anticipated  from 
the  subsiding  or  removal  of  the  disease,  which  has  prostrated  their  minds.  It  is 
not,  therefore,  to  be  stated  as  an  unqualified  maxim  of  the  law,  '  once  insane,  presum- 
ed to  be  always  insane ; '  but  reference  must  be  had  to  the  peculiar  circumstances 
connected  mth  the  insanity  of  an  individual,  in  deciding  upon  its  effects  upon  the 
burden  of  proof,  or  how  far  it  may  authorize  the  jury  to  infer  that  the  same  condi- 
tion or  state  of  mind  attaches  to  the  individual  at  a  later  period.  There  must  be 
kept  in  view  the  distinction  between  the  inferences  to  be  drawn  from  proof  of  an 
habitual  or  apparently  confirmed  insanity,  and  that  which  may  be  only  temporary." 
Townshend  v.  Townshend,  7  GUI,  10.  See  Halley  v.  Webster,  21  Maine,  463,  464  ; 
Sbelford,  Lunacy,  275 ;  Harrison  v.  Eowan,  3  Wash.  C.  C.  586 ;  McMasters  v.  Blair, 
29  Penri.  State  R.  298. 

1  9  Vesey,  611. 

2  Boyd  V.  Eby,  8  Watts,  66  ;  Jenckes  v.  Probate  Court,  2  Rhode  Island,  255. 

8  1  Phill.  109.  In  this  case  (of  Cartwright  v.  Cartwright,  1  Phill.  90,)  it  appeared 
that  the  testatrix  was  early  in  life  afflicted  with  the  disorder  of  her  mind  ;  she  after- 
wards was  supposed  to  be  perfectly  recovered,  and  continued  for  several  years  to  con- 
duct a  house  and  establishment  of  her  own  as  a  rational  person  ;  but  her  habit  and 
condition  of  body  and  her  manner  for  several  months  before  the  date  of  her  will  were 
those  of  a  person  afflicted  with  many  of  the  worst  symptoms  of  insanity,  and  con- 
tinued so  after  making  the  will.  She  was  attended  by  Dr.  Battle,  who  desired  the 
nurse  and  other  servants  to  prevent  her  from  reading  and  writing,  as  such  occupa- 
tion might  disturb  her  head ;  and  in  consequence  thereof,(Bhe  was  for  some  time 
kept  from  the  use  <Jf  books  and  writing  materials  ;  however,  some  time  prior  to  writ- 
ing the  will,  she  became  very  importunate  for  the  use  of  pen  and  paper,  and  fre- 
quently asked  for  them  in  a  very  clamorous  manner.  Dr.  Battle,  in  order  to  quiet 
and  gratify  her,  consented  that  she  should  have  them,  telling  her  nurse  and  another 
servant  that  it  did  not  signify  what  she  might  write,  as  she  was  not  fit  to  make  any 
proper  use  of  them.  As  soon  as  Dr.  Battle  had  given  permission,  pen,  ink,  and 
paper  were  carried  to  her,  and  her  hands,  which  had  been  for  some  time  kept  con- 
stantly tied,  were  let  loose,  and  she  sat  down  at  her  bureau,  and  desired  her  nurse  and 
servant  to  leave  her  alone  while  she  wrote-  They  went  into  an  adjoining  room  and 
watched  her;  at  first  she  wrote  upon  several  pieces  of  paper,  and  got.up  in  a  wild 
and  furious  manner,  and  tore  the  papers  and  threw  them  into  the  fire  one  after  an- 
other ;  after  walking  up  and  down  the  room  many  times,  in  a  wild  and  disordered 
manner,  muttering  to  herself,  she  wrote  the  will — she  inquired  the  day  of  the  month, 
and  an  almanac  was  given  to  her  by  one  of  the  nurses,  and  the  day  pointed  out  to 
her  j  she  then  called  for  a  candle  to  seal  the  paper,  which  was  given  to  her  and  used 
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will  was  made  during  a"  lucid  interval,  and  established,  furnish 
much  light  on  this  point.  "  Now  I  think,"  said  he,  "  the  strong- 
est and  best  proof  that  can  arise  as  to  a  lucid  interval,  is  that 
which  arises  from  the  act  itself  of  making  the  will ;  that  I  look 
upon  as  the  thing  to  be  first  examined,  and  if  it  can  be  proved 
and  established  that  it  is  a  rational  act  rationally  done,  the  whole 
case  is  proved.'  What  can  you  do  more  to  establish  the  act  ? 
because,  suppose  you  are  able  to  show  the  pai%:  did  that  which 
appears  to  be  a  rational  act,  and  it  is  his  own  act  entirely, 
nothing  ie  left  to  presumption  in  order  to  prove  a  lucid  interval. 
Here  is  a  rational  act  rationally  done.  In  my  apprehension, 
where  you  are  able  completely  to  establish  that,  lie  law  does 
not  require  you  to  go  further ;  and  the  citation  from  Swinburne 
does  state  it  to  be  so.  The  manner  he  has  laid  it  down  is,  (it 
is  in  the  part  ^  in  which  he  treats  of  what  persons  may  make  a 
wiU,)  '  the  last  observation  is,  K  a  lunatic  person,  or  one  that  is 
beside  himself  at  some  times  but  not  continually,  make  his  tes- 
tament, and  it  is.not  known  whether  the  same  were  made  while 
he  was  of  sound  mind  and  memory  or  no,  then,  in  case  the  tes- 
tament be  so  conceived  as  thereby  no  argument  of  frenzy  or 
folly  can  be  gathered,  it  is  to  be  presumed  that  the  same  was 
made  during  the  time  of  his  calm  and  clear  intermissions,  and 
so  the  testament  shall  be  adjudged  good ;  yea,  although  it  can- 
not be  proved  that  the  testator  useth  to  have  any  clear  and 
quiet  intermissions  at  all,  yet,  nevertheless,  I  suppose,  that  if  the 
testament  be  wisely  and  orderly  framed,  the  same  ought  to  be 
accepted  for  a  lawful  testament.'  Unquestionably  there  must 
be  a  complete  and  absolute  proof  that  the  pajty  who  had  so 
formed  it  did  it  without  any  assistance.  If  the  fact  be  so  that 
he  has  done  as  rational  an  act  as  can  be,  without  any  assistance 

by  her  for  that  purpose,  although  they  used  generally  to  be  cautious  not  to  trust  her 
with  a  candle,  and  were  forced  to  hold  itiat  a  distance  from  her  if  she  read  the  news- 
pa,per.  The  survivor  of  the  two  witnesses  to  the  transaction  deposed,  that  in  her 
opinion,  the  testatrix  had  not  then  sufficient  capacity  to  be  able  to  know  what  she . 
did,  and  that  during  the  time  she  was  occupied  in  writing,  which  was  upwards  of  an 
hour,  she  by  her  manner  and  gestures  showed  many  signs  of  insanity.  The  will 
was  written  in  a  remarkably  fair  hand,  and  without  a  blot  or  mistake  in  a  single  word 
or  letter ;  and  it  was  a  pfoper  and  natural  mill,  and  conformaUe  to  what  her  affections 
were  proved  to  be  at  the  time,  and  her  executors  and  trustees  were  very  discreetly  appointed. 
Two  months  after  this  writing  of  the  will,  in  a  conversation  with  the  mother  of  the 
parties  benefited  by  the  will,  the  testatrix  mentioned  that  she  had  made  such  a  will,  and 
ordered  her  servant  to  bring  it,  and  she  then  delivered  it  to  the  mother,  observing 
that  there  was  no  aeed  of  witnesses,  as  the  estate  was  all  personal,  and  the  will  in 
her  own  handwriting.  Sir  Wm.  Wynne  .pronounced  the  will  to  be  the  legal  will  of 
the  deceased,  rand  farther  said,  that  in  his  apprehension  the  forming  of  the  plan,  and 
pursuing  and  carrying  it  into  efifect  with  propriety  and  •without  assistance,  would  have 
been  sufficient  to  have  established  an  interval  of  reason  if  there  had  been  no  other  eyi- 
dence;  but  it  was  further  affiraned,.  by  the  recognition  and  the  delivery  of  the  will. 
From  this  sentence  an  appeal  was  interposed  to  the  High  Court  of  Delegates — who. 
affirmed  the  judgment  of  Sir  Wm.  Wynne.     1  PhiU.  122. 

1  Bannatyne  v.  Bannatyne,  14  Eng.  Law  &  Bq.  581 ;  Weir's  case,  9  Dana,  443  : 
Temple  v.  Temple,  1  Hen.  &  Munf.  476. 

2  Swinb.  Pt.  2,  5  3. 
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from  another  person,  what  there  is  more  to  be  proved  I  don't ' 
know,  unless  the  gentlemen  could  prove  by  any  authority  or  law 
what  the  length  of  the  lucid  interval  is  to  be,  whether  an  hour, 
a  day,  or  a  month.  I  know  no  such  law  as  that ;  all  that  is 
wanting  is,  that  it  should  be  of  sufficient  length  to  do  the 
rational  act  intended.  I  look  upon  it,  if  you  are  able  to  estab- 
lish the  fact  that  the  act  done  is  perfectly  proper,  and  that  the 
party  who  is  alleged  to  have  done  it  was  free  from  the  disorder 
at  the  time,  that  is  completely  sufficient." '  Accordingly  Sir 
John  Nicholl,  in  Scruby  v.  Fordham,^  lays  it  down  as  a  general 
rule,  that  where  a  will  is  traced  into  the  hands  of  a  testator, 
whose  sanity  is  fairly  impeached,  but  of  whose  sanity  or  insan- 
ity at  the  time  of  doing  or  performing  some  act  with  relation  to 
the  will,  there  is  no  direct  evidence,  the  agent  is  to  be  inferred' 
rational,  or  the  eontrary,  from  the  character,  broadly  taken,  of  his 
act. 

In  the  case  of  McAdam  v.  Walkerj^  Lord  Chancellor  Bldon 
mentioned  that  he  had  been  concerned  as  counsel,  in  a  cause; 
where  a  gentleman  who  had  been  for  some  time  insane,  and 
who  had  been  confined  till  the  hour  of  his  death  in  a  madhouse, 
had  made  a  will  while  so  confined.  The  question  was,  whether 
he  was  of  sound  mind  at  the  time  of  making  this  testament.  It 
was  a  will  of  laafge  contents,  proportioning  the  different  provis- 
ions with  the  most  prudent  and  proper  care,  with  a  due  regard 
to  what  he  had  previously  done  to  the  objects  of  his  bounty, 
and  in  every  respect  pursuant  to  what  he  had  declared,  before 
his  malady,  he  intended  to  have  done.  It  was  held  that  he  was 
of  sound  mind  at^the  time. 

But,  propriety  of  expression  wiU  not  alone  suffice  to  establishi 
a  will,  if  other  circumstances  in  proof,  added  to  the  nature  of 
the  bequests,  should  raise  a  presumption  that  it  originated  in 
insanity.* 

In  the  cases  above  stated,  the  act  was  not  only  done  aM  com- 
pleted by  the  testator  himself,  but  the  will  was  proper  and  natu- 
ral. In  another  case,  Clark  v.  Lear,^  where  the  instrument, 
although  written  with  great  accuracy  by  the  testator  himself, 
was  made  in  favor  of  a  person  to  whom  he  had  no  good  cause 
whatever  to  give  a  benefit,  it  was  held  that  the  act  of  framing 
such  an  instrument,  furnished  no  proof  of  the  existence  of  a 
lucid  interval.     That  was  the  case  of  a  man  who  had  been  cer- 


1  This  case  and  reasoning  certainly  give  great  effect  to  the  act  of  writing  the  will 
and  the  character  of  its  contents.  See  the  remarks  of  Sir  Herbert  Jenner,  in  Cham- 
bers V.  Queen's  Proctor,  2  Cnrteis,  415,  cited  post,  and  of  Mr.  Senator  Verplanck,  in 
Stewart  v.  Liapenard,  26  Wendell,  313  ;  and  of  Dr.  Lushington  in  Bannatyne  v.  Ban^ 
natyne,  14  Eng,  Law  &  Eq.  581. 

2  1  Addams,  90. 
8  1  Dow,  178. 

*  Shelford,  Lunacy,  292  ;  Dew  v.  Clark,  3  Addams,  79. 
5  Cited  in  1  Phill.  119,  by  Sir  Wm.  Wynne. 
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•tainly  disordered  in  his  mind  for  a  length  of  time ;  he  went  to 
Little  Hampton  to  bathe  in  the  sea,  and  there  he  saw  a  young 
woman  at  the  house  where  he  boarded,  of  whom  he  had  no 
prior  knowledge,  and  wanted  to  marry  her,  at  a  time  when  he 
was  insane ;  and  being  brought  to  London  in  a  strait  waistcoat, 
he  there  wrote  a  paper,  by  way  of  codicil,  giving  her  a  legacy.'- 

In  reference  to  the  comparative  facility  of  proving  a  lucid  in- 
terval, there  is  a  great  distinction  to  be  observed  with  respect  to 
a  case  of  delirium,  'set  up  in  opposition  to  a  will,  as  contradis- 
tinguished from  fixed  mental  derangement,  or  permanent,  proper 
insanity.  The  reason  for  this  is  given  with  peculiar  force  and 
precision  of  language,  by  Sir  John  Nicholl,  in  Brogden  v. 
Brown  : ^  "In  cases  of  permanent,  proper  insanity,  the  proof  of 
the  lucid  interval  is  a  matter  of  extreme  difficulty,  as  the  Court 
has  often  had  occasion  to  observe,  and  for  this  among  other 
reasons ;  namely,  that  the  patient  so  aflFected  is,  not  unfre- 
quently,  rational  to  all  outward  appearance,  without  -any  real 
abatement  of  his  malady ;  so  that,  in  truth  and  substance,  he  is 
just  as  insane,  in  his  apparently  rational,  as  he  is  in  his  visible  rav- 
ing fits.  But  the  appa/rently  rational  intervals  of  persons,  merely 
delirious,  for  the  most  part  are  really  such.  Delirium  is  a  fluc- 
tuating state  of  mind,  created  by  a  temporary  excitement,  in  the 
absence  of  which,  to  be  ascertained  by  the  appearance  of  the 
patient,  the  patient  is,  most  commonly,  really  sane.  IJence,  as 
silso,  indeed,  from  their  greater  presumed  frequency  in  most  in- 
stances in  cases  of  delirium,  the  probabilities,  a  priori,  in  favor 
of  a  lucid  interval  are  infinitely  stronger  in  a  case  of  delirium, 
than  in  one  of  permanent,  proper  insanity;  and  the  difficulty  of 
proving  a  lucid  interval  is  less,  in  the  same  exact  proportion,  in 
the  former,  than  it  is  in  the  latter  case,  and  has  always^  been  so 
held  by  this  Court." 

In  the  case  of  Chambers  v.  Queen's  Proctor,^  a  will  was  de- 
clared for,  the  evidence  of  insane  delusion  not  being  traced  to 
the  very  day  of  its  execution.  The  deceased  was  an  attorney, 
who  made  his  will  on  the  15th  of  November,  1839,  and  died  by 
his  own  hands  on  the  morning  of  the  16th  of  November,  1839. 
He  was  a  bachelor,  without  known  relations,  and  possessed  of 
a  large  estate.^  He  labored  under  singular  delusions,  having  no 
foundation  in  truth,  on  the  three  days  previous  to  the  execution 
of  the  will.  The  delusions  were  relied  on  as  evidence  of  gen- 
eral insanity ;  but  it  was  not  contended  that  the  testamentary  act 


1  See  also  the  obserrations  of  Sir  John  Nicholl,  in  Evans  v.  Knight,  1  Addams, 
237,  238 ;  and  for  farther  cases,  as  to  the  existence  of  lucid  intervals  at 'the  time  of 
doing  testamentary  acts,  see  Atty.-General  v.  Parnther,  3  Bro.  C.  C.  441  445  and 
notes ;  Coghlau  v.  Coghlan,  cited  in  1  Phill.  120  ;  Williams  v.  Gonde,  1  Haese '  577  • 
Griffin  v.  Griffin,  E.  M.  Charlt.  217  ;  Halley  v.  Webster,  21  Maine,  461 :  Hix  ».  Whit- 
temore,  4  Metcalf,  545 ;  White  v.  Driver,  1  Phill.  84. 

2  2  Addams,  445. 
°  2  Curteis,  415. 
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was  the  offspring  of  any  particular  delusion.  "  The  first  point 
to  be  considered,"  said  Sir  Herbert  Jenner,  "  is  this  :  Is  habitual 
insanity  proved  ?  Because  it  is  admitted,  that  where  habitual 
insanity  does  not  exist,  the  proof  of  actual  insanity  at  the  time 
must  come  from  those  who  impeach  the  act.  The  Court,  there- 
fore, must  look  for  proof  of  habitual  insanity  or  insane  delusion 
from  those  who  oppose  this  will."  Dr.  Shepherd  was  the  only 
witness  called  to  prove  habitual  insanity  on  the  part  of  the  de- 
ceased. But  of  his  evidence  the  learned  Judge  said  :  "  I  cannot 
see  in  the  evidence  of  Dr.  Shepherd  anything  of  habitual  in- 
sanity on* the  part  of  the  deceased,  though  at  times,  owing  to 
the  particular  state  of  his  bodily  health,  certain  delusions  might 
have  been  impressed  upon  his  mind ;  and  if  he  had  made  the 
will  when  under  the  influence  of  one  of  these  delusions,  the 
Court  might  have  had  a  good  deal  of  diflicult^n  saying  that 
the  deceased  was  of  perfectly  sound  mind,  meiwry,  and  under- 
standing."- 

It  appeared,  that  on  the  12th,  13th,  and  14th  of  November, 
1839,  the  deceased  was  laboring  under  delusions.  _  "  The  Court 
has  this  fact,"  the  learned  Judge  remarked,  "  on  the  admission 
of  the  parties,  Messrs.  Chambers  and  Yatman  ;  but  according  to 
Mr.  Yatman,  he  succeeded  in  dispelling  those  delusions  from  his 
mind.  But  between  the  12th  of  November  and  the  spring  of 
1839,  so  far  as  the  Court  has  any  information,  this  gentleman 
had  no  such  delusions  in  his  mind.  There  is  nothing  to  lead 
the  Court  to  presume  that  they  existed  on  the  9th,  10th,  and 
11th  November.  In  the  absence  of  evidence,  what  is  to  author- 
ize the  Court  in  coming  to  the  conclusion  that  the  deceased 
was  laboring  under  an  insane  impression  on  the  15th  Novem- 
ber, when  the  will  was  executed  ?  There  is  no  reason  to  sup- 
pose that  the  state  of  his  mind  was  different  on  the  15th  Novem- 
ber fi:om  what  it  was  on  the  11th.  The  Court  cannot  act  upon 
the  conjecture  of  what  the  stages  of  his  delusion  might  be — - 
what  is  the  Court  to  do,  in  order  to  see  whether  the  act  of  the 
deceased  is  a  valid  act  ?  It  must  look  to  the  manner  in  which 
the  act  was  done,  to  satisfy  itself  whether  a  lucid  interval  is 
established.  It  cannot  be  contended  that  the  delusion  was  fixed 
and  of  long  duration ;  and  if  done  during  a  lucid  interval,  the 
act  will  be  valid,  notwithstanding  previous  and  subsequent 
insanity." 

After  having  cited  and  commented  on  several  of  the  preceding 
cases,  especially  Cartwright  v.  Carfwright,  and  Dew  v.  Clark, 
the  learned  Judge  further  said :  "  The  circumstances  attend- 
ing the  execution  of  the  will  in  this  case  are  these  :  the  will  is 
in  the  handwriting  of  the  deceased  ;  it  is  signed  by  him,  and 
attested  by  three  witnesses  ;  it  is  very  fairly  written,  without  a 
mistake  from  the  beginning  to  the  end,  and  with  but  one  altera- 
tion, and  that  is  in  respect  to  the  amount  of  a  bequest  to  a  ser- 
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vant,  and  to  that  the  deceased  has  affixed  his  initials,  and  the 
signature  is  made  with  great  care  and  regularity.  On  the  face 
of  the  wiU  itself  there  is  nothing  to  show  delusion  or  eccentricity, 
and  I  am  of  opinion  that  the  disposition  is  a  natural  one  under 
the  circumstances." ' 

In  Brock  v.  Luckett,^  there  was  strong  evidence  showing' that 
the  testator  had  for  considerable  time  been,  and  was,  insane, 
until  the  very  day  previous  to  the  one  on  which  he  rnade  his 
will ;  and  yet  the  will  was  held  valid  on  evidence  going  to  show 
and  satisfying  the  Court  that  the  testator  was  rational  and  of 
sufficient  capacity  on  the  day  and  at  the  time  of  making  the 
will  in  question. 

The  antecedent  declarations  of  a  party,  with  respect  to  his 
intention  in  making  a  disposition  by  will,  have  been  allowed 
weight  in  favor  of  the  presumption  of  a  lucid  interval.^ 

There  are  nlany  circumstances  which,  though  not  of  them- 
selves enough  to  establish  actual  insanity,  where  it  had  not,be- 
fore  become  decided",  are  still  strong  indicia  of  its  continuance  — 
such  as  great  irritability,  violent  passions,  occasionally  deep  de- 
pression, eccentric  habits,  suspiciousness,  inconsistency,  change- 
ableness,  and  the  like.  If  actual  insanity  has  never  existed, 
many  or  most  of  these  circumstances  may  occur,  and  yet  not 
establish  positive  derangement ;  but,  where  actual  derangement 
has  previously  existed,  lighter  things  become  confirmations.* 

In  a  case  where  the  deceased  was  admitted  to  have  been  in- 
sane before  the  execution  of  two  asserted  wills,  and  where  there 
was  evidence  of  delusion  and  other  indicia  of  derangement  ex- 
isting shortly  before,  as  well  as  subsequently  to  the  acts,  proof 
of  calmness,  and  of  his  doing  formal  matters  of  business,  under 
the  sanction  of  his  family,  were  held  not  sufficient  to  rebut  the 
presumption  against  such  wills.* 

EVIDENCE  ON  QUESTIONS  OF  TESTAMENTARY  CAPACITY. 

Ordinarily  every  man  is  presumed  to  be  of  sane  mind,  until 
the  contrary  is  shown  ;^^and  hence  it  has  been  held,  that  the 
burden  of  proving  unsoundness  or  imbecility  of  mind  in  a  tes- 

1  The  judgment  of  Sir  Herbert  Jenner,  in  the  above  case,  is  worthy  of  a  careful  ex- 
amination. 

24  Howard,  (Miss.)  459. 

^Coglan's  case,  cited  19  Vesey,  508;  Shelford,  Lunacy,  295. 

*  Groom  v.  Thomas,  2  Ilagg.  443  ;  Shelford,  Lunacy,  292,  293. 

6  Groom  v.  Thomas,  2  Hagg.  433  ;  Shelford,  Lunacy,  294. 

6 1  Greenl.  Ev.  §  42  ;  2  lb.  ^  689  ;  Jackson  v.  Van  Deusen,  5  John.  144  ;  Stevens  v. 
"Van  Cleve,  4  Wash.  C.  C.  262 ;  Pettes  v.  Bingham,  10  N.  Hamp.  514 ;  Duffield  v. 
Eobcson,  2  Harrington,  375  ;  Chandler  v.  Ferris,  1  lb.  454,  460,  461 ;  Browne  v.  Mol- 
liston,  8  Whart.  137  ;  Sloan  v.  Maxwell,  2  Green,  Ch.  580,  581  :  Hix  v.  Whittemore, 
4  Metcalf,  546 ;  Commouwealth  v.  Rogers,  7  Metcalf,  504,  per  Shaw,  C.  J. ;  Dean  v. 
Dean,  1  Williams,  (Vt.)  746.  As  to  the  presumptiou  and  proof  in  cases  of  alleged 
lucid  intervals,  see  that  head,  ante. 
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tator  is  upon  a  party  impeaching  the  validity  of  a  will  for  that 
cause.^  But  the  more  general  opinion  seems  now  to  be,  that, 
in  the  case  of  wUls, — at  least,  where  the  statute,  conferring  the 
power  to  make  them,  provides  that  the  testator  ^hall  be  "of 
sound  mind," — the  burden  of  proving  the  sanity  of*the  testator 
is  upon  him  who  offers  the  will  for  probate.^ 

1 2  Greeul.  Ev.  ^  689 ;  Jackson  v.  Van  Deusen,  5  John.  144 ;  Dean  v.  Dean,  1  Wil- 
liams, (Vt.)  746;  Groom  v.  Thomas,  2  Hagg.  434;  Hoge  D.Fisher,  1  Peters,  163; 
Trumbull  v.  Gibbons,  2  New  Jersey,  117  ;  Shelford,  Lunacy,  274 ;  Jackson  v.  King, 
4  Cowen,  207  ;  Brooks  v.  Barrett,  7  Pick.  98,  99  ;_  Zimmerman  v.  Zimmerman,  23 
Penn,  State  B.  375;  Hawkins  «.  Grimes,  13  B.  Monroe,  (Ky.)  257.  In  Pettes  v. 
Bingham,  ION.  Hamp.  514, 'it  was  decided  that  every  person  making  a  will  is  pre- 
sumed to  be  of  sound  mind  until  the  contrary  appears ;  and  the  burden  of  proof  is 
with  those  who  object  to  the  will.  Parker,  C.  J.,  said  :  "  It  is  probably  usual,  in  the 
Probate  Courts,  upon  proof  of  a  will,  to  inquire  of  the  subscribing  witnesses  whether 
the  testator  was  of  a  sound  and  disposing  mind  ;  but  it  seems  to  be  well  settled  that 
every  man  is  presumed  to  be  sane,  until  there  is  some  evidence  shown  to  rebut  that 
presumption."  But  see  Brooks  v.  Barrett,  7  Pick.  98,  99.  In  Chandler  v.  Ferris,  1 
Harrington,  454,  461,  Clayton,  C.  J.,  remarked  :  "  We  are  not  to  be  governed  by  the 
question,  who  affirms  or  who  denies  the  issue,  but  where  is  the  onus  probandi  1  The 
burden  here  is  upon  the  caveators ;  they  do  not  deny  the  execution  of  the  will,  but 
set  up  insanity  and  such  an  influence  exercised  by  others  over  the  testator's  mind  as 
will  vitiate  the  will.  After  the  formal  proof  of  the  paper,  the  executor  might  fold 
his  arms  until  the  caveators  produced  something  to  overthrow  his  case,  which  is  prima 
facie  established  by  the  production  of  the  will  and  the  inference  of  law  in  favor  of 
sanity."  So  in  Sloan  v.  Maxwell,  2  Green,  Ch.  580,  it  is  said  to  be  a  fixed  principle, 
"  that  whenever  the  formal  execution  of  a  will  is  duly  proved,  he  who  wishes  to  im- 
peach it  on  the  ground  of  incompetency,  must  support  by  proof  the  allegation  he  makes, 
and  thereby  overcome  the  presumption  which  the  law  raises,  of  the  sanity  of  the 
testator." 

2  In  Gerrish  «.  Nason,  22  Maine,  438, 440,  441,  Whitman,  Ch.  J.,  said  :  "  The  power 
to  make  wills,  and  the  manner  of  executing  them,  and  their  efficacy,  depend  upon  cer- 
tain special  provisions  of  statute  law.  One  of  which  is,  that  every  person  of  sound 
mind,  and  of  the  age  of  twenty-one  years,  may  dispose  of  his  estate  by  will."  "  The 
presumption,  that  the  person  making  a  will  was,  at  the  time,  sane,  is  not  the  same  as 
in  the  case  of  making  other  instruments ;  but  the  sanity  niust  he  proved."  Cilley  v. 
Cilley,  34  Maine,  162.^  In  Barry  u.  Butlin,  1  Curteis,  637,  Mr.  Baron  Parke  said: 
"  The  strict  meaning  of  the  term  '  onus  probandi,''  is  this,  that  if  no  evidence  is  given 
by  the  party  on  whom  the  burden  is  east,  the  issue  must  be  found  against  him.  In 
all  cases  this  onus  is  imposed  on  the  party  propounding  a  will ;  it  is  in  general  dis- 
charged by  proof  of  capacity,  and  the  fact  of  execution."  In  Harris  v.  Ingledew,  3 
P.  Wms.  93,  Sir  Joseph  Jekyll,  M.  R.,  said:  "It  must  be  observed,  that  the  proof 
of  a  will  is  attended  with  more  solemnity  than  that  of  a  deed  ;  the  former  being  sup- 
posed to  be  made  when  the  testator  is  in  extremis,  and  therefore  in  equity  it  is  neces- 
sary to  prove  the  sanity,  which  is  all  presumed  in  the  case  of  the  latter."  '■  Sanity  is 
the  great  fact  which  the  witness  to  a  will  has  to  speak  to,  when  he  comes  to  prove  the 
attestation,  and  this  is  the  true  reason  why  a  will  can  never  be  proved  as  an  exhibit 
viva  voce  in  Chancery,  though  a  deed  may  be ;  for  there  must  be  liberty  to  cross-ex- 
amine as  to  sanity."  Shelford,  Lunacy,  283,  284 ;  Hindson  v.  Kersey,  4  Burn,  Eccl. 
Law,  102.  In  conformity  to  this  doctrine,  it  was  said  by  Lord  Chancellor  Hardwioke, 
( Wallis  V.  Hodgeson,  2  Atk.  56,)  that  "  it  had  been  determined  over  and  over  again  in 
the  Court  of  Chancery,  that  it  must  be  shown,  that  the  devisor  was  of  sound  and  dis- 
posing mind  when  a  will  was  to  be  established  as  to  real  estate ;  proving  that  it  was 
well  executed,  according  to  the  statute  of  frauds  and  peijnries,  was  not  sufficient." 
Sutton  V.  Saddler,  Com.  B.  10  Law  Eep.  N.  S.  703.  In  Comstock  v.  Hadlyme,  8 
Conn.  261,  Williams,  J.,  said:  "The  real  question  to  be  tried  was,  whether  there  was 
a  valid  will ;  and  this  question  was  to  be  decided  in  the  same  manner  as  if  it  had  not 
been  decided  in  the  Court  of  Probate.  Those  who  claim  under  the  will  must,  there- 
fore, take  upon  themselves  the  burden  of  proof;  and  they  must  not  only  prove  that 
the  will  was  formally  executed,  but  that  the  testator  vfas  of  a  sound  and  disposing 
mind."     See  Harrison  v.  Eowan,  3  Wash.  C.  C.  582  ;  Boofter  v.  Eogers,  9  Gill,  44. 

In  Crowningshield  v.  Crowningshield,  2  Gray,  524,  where  it  was  decided  that  the 
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The  attesting  witnesses  to  a  will  are  regarded  in  the  law  as 
placed  around  the  testator  in  order  that  no  fraud  may  be  practised 
upon  him  in  the  execution  of  the  will,  and  to  ascertain  and  judge 
of  his  capacity.^  On  this  ground  these  witnesses  are  permitted 
to  testify  as«to  the  opinion  they  formed  of  the  testator's  capacity 
at  the  time  of  executing  his  will ;  ^  and  their  opinions,  and  the 


burden  of  proving  the  Sanity  of  a  testator,  under  the  statutes  of  Massachusetts,  is 
upon  him  who  ofiers  the  will  for  probate,  Thomas,  J.,  said  :  "  We  are  by  no  means 
satisfied  that,  in  relation  to  wills,  there  is  any  legal  presumption,  in  this  Common- 
wealth, of  the  sanity  of  the  testator."  "  There  are  strong  reasons  why  the  same  pre- 
sumption as  to  sanity  should  not  attach  to  wills  as  to  dfeds  and  ordinary  contracts. 
Wills  are  supposed  to  be  made  in  extremis.  In  point  of  fact,  a  large  proportion  of 
them  are  made  when  the  mind  is  to  some  extent  enfeebled  by  sickness  or  old  age.  It 
is  for  this  reason,  that  the  execution  of  the  will  and  the  proof  of  its  execution  are 
invested  with  more  solemnity,"  &c.  "  There  is,  no  doubt,  both  conflict  and  confusion 
in  the  authorities  on  this  point,  both  in  England  and  in  this  country.  A  general  legal 
presumption  doubtless  exists,  that  a  man  is  sane,  till  there  is  evidence  to  the  contrary  ; 
and  upon  proof  of  the  execution  of  a  contract,  or  of  a  deed,  no  proof  need  be  given 
that  the  maker  was  of  sound  mind  when  he  executed  it.  The  presumption  is  suffi- 
cient, until  evidence  is  produced  to  meet  it.  This  presumption  has  often  been  applied 
to  the  proof  of  wills,  but  not  in  our  own  courts.  Nor  is  the  rule  elsewhere  uniform." 
See  Phelps  v.  Hartwell,  1  Mass.  71 ;  Blaney  v.  Sargeant,  1  Mass.  335.  In  Brooks  u. 
Barrett,  7  Pick.  98,  99,  Parker,  C.  J.  said:  "By  our  statute  of  wills,  all  such  instru- 
ments must  be  offered  for  probate  in  the  Probate  Court,  and  the  subscribing  witnesses 
are  to  be  there  produced,  and  these  witnesses  are  to  testify  not  only  as  to  the  execu- 
tion of  the  will,  but  as  to  the  state  of  the  mind  of  the  testator  at  the  time.  Without 
such  proof  no  will  can  be  set  up.  And  this  agrees  with  the  English  law  on  the  same 
subject.  Powell  on  Devises,  70 ;  Wallis  v.  Hodgeson,  2  Atk.  56  ;  "  Barry  v.  Butlin, 
1  Curteis,  637  ;  Buckmaster  v.  Perry,  4  Mass.  593. 

On  a  trial  where  the  sanity  of  the  testator  is  in  question,  the  party  setting  up  the 
will  goes"  forward  and  has  the  opening  and  close.  Comstock  v.  Hadlyme,  8  Conn. 
261  ;  Brooks  v.  Barrett,  7  Pick.  94;  Ware  v.  Ware,  8  Greenl.  42  ;  Phelps  v.  Hart- 
well,  1  Mass.  71,  73,  and  note;  Buckminster  v.  Perry,  4  Mass.  593;  Rigg  v.  Wilton, 
13  Illiiiois,  15  ;  Potts  v.  House,  6  Georgia,  324. 

But  in  Delaware,  the  party  alleging  the  insanity  of  the  testator  has  the  opening  and 
close,  where  he  does  not  deny  the  formal  execution  of  the  will.  Chandler  v.  Perils, 
1  Harrington,  460,  461 ;  Bell  v.  Buckmaster,  and  Cubbage  i/.  Cubbage,  lb.  notes. 
See  Moore  v.  Allen,  5  Indiana,  (Porter,)  521. 

On  an  appeal  from  the  ordinary  to  the  Court  of  Common  Pleas  in  South  Carolina, 
in  the  case  of  a  will  the  matter  is  not  to  he  tried  de  novo.  The  appellee  having  the 
decision  of  the  Court  below  in  his  favor,  his  rights'  are  held  to  be  fixed .  The  appellant 
files  a  suggestion,  setting  forth  the  proceedings,  in  the  ordinary's  Court,  and  then 
assigns,  specifically,  the  supposed  errors  in  the  judgment  of  that  Court.  The  appellant 
becomes  the  actor ;  he  affirms  the  truth  of  the  issues,  whether  on  the  question  of 
sanity  or  otherwise,  and  has  the  opening  and  close,  in  the  evidence  and  argument. 
Southerlin  v.  M'liinney,  Rice,  35  ;  Tillman  o.  Hatcher,  Rice,  271.  See  Townshend 
u.  Townshend,  7  Gill,  10. 

1  Heyward  v.  Hazard,  1  Bay,  335;  Chase  v.  Linpoln,  3  Mass.  237  ;  Poole  v.  Rich- 
ardson, 3  Mass.  330 ;  Duffield  v.  Robeson,  2  Harrington,  385 ;  Brock  v.  Luckett,  4 
Howard,  (Miss.)  482;  Scribner  v.  Crane,  2  Paige,  147  ;  Harrison  u.  Rowan,  3  Wash. 
C.  C.  586,  587  ;  Whitenach  v.  Stryker,  I  Green,  Ch.  11  j  2  Greenl.  Ev.  §  691. 

^  Poole  V.  Richardson,  3  Mass.  330 ;  Duffield  v.  Robeson,  2  Harrington,  385 ;  Till- 
man V.  Hatcher;  Rice,  271,  273 ;  Ware  v.  Ware,  8  Greenl.  54 ;  2  Greenl.  Ev.  \  691  ; 
Commonwealth  v.  Wilson,  1  Gray,  (Mass.)  R.  339,  per  Shaw,  Ch.  J. ;  Cilley  v.  Cilley, 
34  Maine,  162;  Logan  v.  McGinnis,  12  Penn.  State  Rep.  (2  .Tones,)  27:  Potts  v. 
House,  6  Georgia,  324;  Dewitt  t;.  Barley,  5  Selden,  (N.  Y.)  371.  The  Missouri 
Statute  of  Wills  requires,  that  the  witnesses  to  a  will  should  attest,  not  only  the  act  of 
signing,  but  the  sanity  of  the  testator  at  the  time.  Withington  i;,  Withington,  7  Mis- 
souri, 589.  So,  in  Illinois,  it  is  required  by  statute,  in  order  to  the  proof  of  a  will, 
that  the  witnesses  should  state  that  they  believed  the  testator  to  be  of  a  sound  mind 
and  memory.     Stat.  1845,  p.  336,  ^  2. 
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facts  they  state  as  occurring  at  the  time,  are  generally  to  be  par- 
.ticularly  regarded  by  the  Court,V though  the'  opinions  of  other 
witnesses  are  ordinarily  inadmissible,  at  least,  unless  founded 
upon  facts,  testified  by  themselves  or  others  in  the  cause.^ 
Witnesses  other  than  the  attesting  witnesses  must  state  the 


1  Harrison  v.  Eowan,  3  Wash.  C.  C.  585  ;  Whitenach  v.  Stryker,  1  Green,  Ch.  11 ; 
Sloan  V.  Maxwell,  2  Green,  Ch.  573.  The  facts  testified,  however,  deserve  more  atten- 
tion than  the  mere  opinion  even  of  the  subscribing  witnesses,  unless  -  they  are  also 
experts.  Cilley  v.  Cilley,  34  Maine,  162,  163,  per  Rice,  J.  A  person  who  signs  his 
name  as  witness  to  a  will,  by  this  act  of  attestation  solemnly  testifies  the  sanity  of  the 
testator.  Should  such  witness  afterwards  attempt  to  impeach  his  own  act,  and  to 
prove  that  the  testator  did  not  know  what  he  was  doing,  when  he  made  (what  pur- 
ported to  be)  his  will,  though  such  testimony  will  be  far  indeed  from  conclusive; 
(Hudson's  case,  Skinn.  79;  Digg'scase,  cited,  ib.)  and  Lord  Mansfield  even  held,  that 
a  witness  impeaching  his  own  acts,  instead  of  finding  credit,  deserves  the  pillory; 
(Walton  V.  Shelley,  1  T.  E.  300:  Lowe  v.  JoUiffe,  1  Sir  Wm.  Bl.  366  ;  S.  C.l  Dick. 
389;  Goodtitle  v.  Clayton,  4  Burr.  2225, )  yet,  Lord  Eldon  has  not  gone  so  far  in 
exclusion  of  such  evidence,  admitting,  however,  that  it  is  to  be  received  with  the  most 
scrupulous  jealousy.  Booth  v.  Blundell,  19  Vesey,  504;  Howard  v.  Braithwaite,  1 
Ves.  &  Bea.  208.  Sir  John  NichoU  has  perhaps  laid  down  the  most  distinct  rule, 
namely,  that  such  testimony  is  not  to  be  positively  rejected ;  but,  at  the  same  time,  no 
fact  stated  by  a  witness  open  to  such  just  suspicion  can  be  relied  on,  when  he  is  not 
corroborated  by  other  evidence.  Kinlesideu.  Harrison,  2  Phill.  499.  In  a  case  preg- 
nant with  appearances  of  fraud,  and  restiilg  for  support  on  the  attesting  witnesses 
alone,  these  witnesses  must  be  beyond  suspicion ;  if  at  all  shaken  in  credit,  no  part 
of  their  evidence  can  be  relied  on.  Brydges  v.  King,  1  Hagg.  288.  It  is  possible, 
that  a  testamentary  instrument  may  be  established  against  the  evidence  of  the  sub- 
scribing witnesses ;  but  such  a  case  would  require  strong  supplementary  circum- 
stances,— would  require  to  be  supported  by  the  whole  res  gestae,  by  strong  probability 
arising  from  the  conduct  of  all  parties,  and  by  the  improbability  of  the  practice  of 
any  fraud  or  circumvention,  or  the  exercise  of  undue  influence.  By  Sir  John  NichoU, 
2  Hagg.  219.  And  it  has  been  lately  decided,  that  a  will  may  be  pronounced  for, 
though  both  the  attesting  witnesses  depose  to  the  incapacity  of  the  deceased.  Le 
Breton  v.  Fletcher,  2  Hagg.  568.  On  a  trial  at  bar  on  an  issue  out  of  Chancery,  de- 
visavit  vel  non,  the  three  subscribing  witnesses  to  the  testator's  will,  and  the  two  sur- 
viving ones  to  a  codicil  made  four  years  subsequent  to  the  will,  and  a  dozen  servants 
of  the  testator,  all  unanimously  swore  him  to  be  utterly  incapable  of  making  a  will, 
or  transacting  any  other  business  at  the  time  of  signing  the  supposed  will  and  codicil, 
or  at  any  intermediate  time ;  and,  to  encounter  that  evidence,  several  of  the  nobility 
and  principal  gentry  of  the  county  where  the  testator  resided,  who  frequently  and 
familiarly  conversed  with  him  during  that  whole  period,  and  some  on  the  day  whereon 
the  will  was  made ;  and  also  two  eminent  physicians,  who  occasionally  attended  him, 
and  who  all  strongly  deposed  to  his  entire  sanity,  and  more  than  ordinarily  intellec- 
tual vigor,  were  called  as  witnesses  ;  and  the  attorney  who  drew  and  witnessed  the 

.  codicil,  whose  testimony  had,  previously  to  his  death,  been  perpetuated  in  Chancery, 
spoke  very  circumstantially  to  the  very  sound  understanding  of  the  testator,  and  his 
prudent  and  cautious  conduct  in  directing  the  contents  of  his  codicil.  The  latter  evi- 
dence prevailed,  and  the  validity  of  the  will  and  codicil  was  established,  and  the  three 
subscribing  witnesses  to  the  will  were  afterwards  convicted  of  peijury.  Lowe  v. 
Jolliffe,  1  Sir  Wm.  Bl.  365;  Shelford,  Lunacy,  54,55.  In  Pennsylvania,  where  a 
subscribing  witness  testified  to  the  incapacity  of  the  testator  to  make  a  will,  the  party 
calling  was  allowed  to  contradict  him,  by  proving  his  declarations  and  statements  at 
other  times.     Harden  w.  Hays,  9  Barr,  151. 

2  Poole  V.  Richardson,  3  Mass.  330 ;  Buckminster  v.  Perry,  4  Mass.  593 ;  Rambler 
V.  Tryon,  7  Serg.  &  R.  92 ;  Grant  v.  Thompson,  4  Conn.  203  ;  Whitenach  v.  Stryker, 
1  Green,  Ch.  II,  12  ;  2  Greenl.  Ev.  §  691  ;  Harrison  v.  Rowan,  3  Wash.  C.  C.  586, 
587 ;  Potts  V.  House,  6  Georgia,  324  ;  Roberts  v.  Tranwick,  13  Alabama,  68.  In 
Massachusetts,  witnesses,  who  are  not  subscribing  witnesses,  and  not  experts,  are 
not  permitted  to  state  their  opinion,  even  if  they  first  state  the  facts  and  circumstances 
on  which  it  is  founded.  Per  Shaw,  Ch.  J.,  in  Commonwealth  u.  Wilson,  1  Gray, 
(Mass.)  339.    See  Poole  v.  Richardson,  3  Mass.  330  ;  Needham  v.  Ide,  5  Pick.  510. 

7* 
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facts,  but  not  their  opinion  or  judgment  merely  of  the  sanity  or 
insanity  of  the  testator.* 


1  Poole  V.  Eichardson,  3  Mass.  330  ;  Needhatn  v.  Ide,  5  Pick.  510  ;  Gibson  v.  Gib- 
son, 9  Yerger,  ap9 ;  Duffield  v.  Eobeson,  2  Harrington,  385  ;  Martin  v.  Teague,  2 
Speers,  266  ;  Harrison  v.  Eowan,  3  Wash.  C.  C.  587  ;  Townshend  v.  Townshend,  7 
Gill,  10  ;  Dorsey  v.  Warfield,  7  Maryland,  65  ;  Doe  v.  Eeagan,  5  Blackf.  217  ;  Sears 
V.  Shafer,  1  Barbour,  42 ;  Kenworthy  v.  Williams,  5  Indiana,  (Porter,)  375.  InDewitt 
V.  Barley,  5  Selden,  (N.  Y.)  371,  it  was  decided,  that  the  opinions  of  witnesses,  other 
than  those  who  are  specially  qualified  by  scientific  knowledge  to  judge  of  such  mat- 
ters, are  not  competent  evidence  of  the  soundness  or  unsoundness  of  mind  of  a  tes- 
tator or  grantor  at  the  time  of  executing  a  will  or  deed. 

But  where  the  witness  had  opportunities  for  knowing  and  observing  the  conversa- 
tion, conduct,  and  manners  of  the  person  whose  sanity  is  in  question,  it  has  been  held, 
upon  grave  consideration,  that  he  may  depose,  not  only  to  particular  facts,  but  to  his 
opinion  or  belief,  as  to  the  sanity  of  the  party ,.formed  from  actual  observation.  Clary 
V.  Clary,  2  Iredell,  (Law,)  78 ;  Gibson  v.  Gibson,  9  Yerger,  329  ;  Clark  v.  State,  12 
Ohio,  483  ;  Townshend  v.  Townshend,  7  Gill,  10 ;  Grant  v.  Thompson;  4  Conn.  203 ; 
Kinne  ;;.  Kinne,  9  Conn.  102 ;  Rambler  v.  Tryon,  7  Serg.  &  E.  90 ;  Culver  v.  Has- 
1am,  7  Barbour,  314  ;  Denio,  J.  dissenting  in  Dewitt  v.  Barley,  5  Selden,  (N.  Y.)  388; 
Clark  !).  Fisher,  1  Paige,  171  ;  Wilkinson  ».  Pearson,  23  Penn.  (11  Harris,)  117; 
Kenworthy  v.  Williams,  5  Indiana,  (Porter,)  375.  The  impression  made  by  such  ob- 
servation is  said  to  be  knowledge  and  not  mere  opinion.  7  Gill,  10.  See  Potts  v. 
House,  6  Georgia,  324 ;  DuflSeld  v.  Robeson,  2  Harrington,  385 ;  Grant  v.  Thompson, 
4  Conn.  203,  208,  209  ;  Wagan  v.  Small,  11  Serg.  &  R.  141 ;  Harrison  v.  Rowan,  3 
Wash.  C.  C.  580  j  Rambler  v.  Tryon,  7  Serg.  &  R.  90 ;  Hamblett  v.  Hamblett,  6  N. 
Hamp.,  344,  345.  Such  evidence  is  also  admitted  in  the  Ecclesiastical  Courts.  See 
Wheeler  v.  Alderson,  3  Hagg.  574,  604,  605 ;  Dew  v.  Clark,  3  Addams,  79 ;  Cart- 
wright  V.  Cartwright,  1  Phill.  90.  But  see  the  remarks  of  the  learned  Judges  in  der- 
ogation of  the  authority  of  the  decisions  of  Ecclesiastical  Courts  in  reference  to  the 
admission  of  evidence,  in  Wright  v.  Tatham,  5  Clark  &  Fin.  692,  and  of  Mason,  J.  in 
Dewitt  V.  Barley,  5  Selden,  (N.  Y.)  377  to  380.  In  reference  to  the  evidence  of  ca- 
pacity admitted  in  the  Ecclesiastical  Courts,  the  remarks  of  Sir  John  NichoU,  in 
Evans  v.  Knight,  1  Addams,  239,  240,  are  extremely  pertinent.  "Experience  in 
this  court  teaches  us,"  said  he,  "  that  evidence  upon  questions  of  capacity  is  almost 
always  contradictory.  The  obvious  grounds  of  conflicting  evidence  upon  these  ques- 
tions are,  that  evidence  of  capacity  is,  commonly,  evidence  of  opinion  merely ;  that 
of  the  witnesses,  no  two,  possibly,  have  seen  the  party  whose  state  is  deposed  to,  at 
precisely  the  same  time,  and  under  precisely  the  same  circumstances  ;  and  that  each 
again  of  the  'several  witnesses,  however  numerous,  measures  possibly,  testamentary 
capacity  by  his  own  particular  standard.  These  sources  of  discrepancy,  and  many 
more  might  be  enumerated,  are  common  to  all  cases  of  this  descriptioh.  In  the  pres- 
ent case,  however,  there  is  an  additional  source,  namely,  the  remoteness  of  the  trans- 
action to  which  the  witnesses  are  called  to  depose, — a  circumstance  sufficient  in  itself, 
to  account  for  no  inconsiderable  degi-ee  of  contrariety  of  evidence,  even  where  the 
"witnesses  have  to  speak  to  facts  merely,  and  not  to  opinions  formed,  and  inferences 
built,  upon  facts  of  which  most  of  the  evidence  commonly  furnished  on  questions  of 
capacity,  as  already  obsei-ved,  is~made  up.  If  the  Court,  therefore,  on  questions  of 
capacity,  generally,  is  accustomed  to  rely  but  little  on  such  evidence,  so  far  as  it  is 
that  of  mere  opinion ;  but  to  form  its  own  judgment  from  the  facts,  and  the  conduct 
of  the  parties  at  the  time,  it  becomes  it  to  do  so,  more  peculiarly  in  the  present  instance, 
where  much  of  the  evidence  not  merely  consists  of  opinions,  but  of  opinions  deliv- 
ered long  subsequently  to  the  transactions  which  they  profess  to  have  suggested  them 
— upon  loose  recollections,  too,  and  in  some  instances,  after  repeated  discussions  of  the 
subject-matter  with  interested  parties."  See  also  to  the  same  effect,  Kinleside  v.  Har- 
rison, 2  Phill.  456,  457 ;  Shelford,  Lunacy,  277,  278.  In  Jones  v.  Goodrich,  Priv. 
Coun.  1845,  3  Cases  in  Ecc.  and  Marati.  Courts,  487, 493,  it  was  held,  that  an  attor- 
ney should  not  be  permitted  to  testify  to  his  opinion  of  the  sanity  of  the  testator, 
without  stating  the  facts  on  which  he  founds  that  opinion,  although  those  facts  may 
have  been  obtained  by  him  in  a  manner  which  would  otherwise  entitle  fliom  to  the 
privilege  of  professional  confidence.  Dr.  Lushington  said  :  "  If  there  be  any  rule  firmly 
established  in  testamentary  cases,  it  is  this — that  the  witness  shall  state  all  the 
facts  from  which  he  draws  his  conclusion,  that  the  testator  was  of  sound  mind  at  the 
time  of  the  execution  of  a  testamentary  papSr,."    The  widow  of  the  testator  has  been 
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Medical  witnesses,  may  be  Ifeked,  whether,  from  the  circum- 
stances of  the  testator,  and  the  symptoms  they  observed,  they 
can  form  an  opinion  of  the  soundness  of  his  mind,  and  if  so, 
what  their  conclusion  is  ;  but  in  either  case  they  must  state  the 
circumstances  or  symptoms  from  which  they  draw  their  conclu- 
sions.^ So  medical  witnesses  may  give  their  opinions  upon  cir- 
cumstances and  syttiptoms  stated  by  others,  but  to  entitle  such 
opinions  to  the  regard  of  the  Court  or  Jury,  they  should  be  sat- 
isfied by  the  other  evidence  in  the  cause,  that  the  symptoms  did 
exist  in  the  particular  case  under  consideration.^ 

It  is  competent  for  a  witness  on  behalf  of  a  party  opposed  to 
the  establishment  of  a  will,  to  state  that  the  testator,  a  short 
time  prior  to  the  making  of  the  instrument,  was  insensible  ; 
that  he  was  unconscious  of  what  was  going  on  around  him ; 
that  he  was  much  prostrated  by  his  sickness ;  that  he  did  not 
appear  to  know  an  intimate  acquaintance ;  and  that  endeavors 
to  converse  with  him  were  ineifectual ;  the  same  being  not  mere 
matters  of  opinion,  but  facts.**  So  a  witness  was  permitted  to 
testify,  that  he  "  visited  the  testator ;  that  he  would  look  at  him 
with  a  vacant  stare  ;  after  speaking  with  him  and  telling  him 
who  he  was,  he  would  answer ;  his  countenance  and  appearance 
indicated  childishness."* 

Of  course,  upon  ai;  inquiry  into  the  state  of  the  testator's 
mind,  his  declarations  and  conversations,  and  even  his  silence  in 


held  incompetent  to  prove  the  alleged  insanity  of  the  testator  by  testimony  as  to  his 
conduct  and  conversation  during  the  existence  of  the  marriage  relations,  even 
though  she  had  no  interest  in  the  question  at  issue.  Brewer  v.  Ferguson,  11  Humph. 
565. 

1  Hathorn  v.  King,  8  Mass.  371  ;  Clark  v.  State,  12  Ohio,  483 ;  Gibson  v.  Gibson, 
9  Terger,  329.     See  Ware  v.  Ware,  8  Greenl.  54,  55. 

2  Harrison  v.  Rowan,  3  Wash.  C.  C.  587  ;  DuflSeld  v.  Kobeson,  2  Harrington,  385  ; 
1  Greenl.  Ev.  §  440  ;  1  Stark.  Ev.  (5th  Am.  ed.)  154  ;  Gibson  v.  Gibson,  9  Yerger, 
329 ;  Potts  V.  House,  6  Georgia,  324. 

In  Dickinson  v.  Barber,  9  Mass.  227,  the  Court  held,  that  the  facts  on  Vfhich  physi- 
cians ground  their  opinions  must  be  stated.  "  Juries,"  said  the  Court,  "  are  to  judge 
of  facts,  and  although  the  opinion  of  professional  gentlemen  on  facts  submitted  to 
them  have  justly  great  weight  attached  to  them,  yet  they  are  not  to  be  received  as 
evidence  unless  predicated  upon  facts,  testified  either  by  them  or  by  others."  See 
Shelford,  Lunacy,  68  et  seq.  But  medical  books  are  not  admissible  in  evidence. 
Such  books  were  offered  in  Ware  v.  Ware,  8  Greenl.  42,  56,  57,  and  were  rejected. 
Mellen,  Ch.  J.,  said  :  "  Those  medical  books  contain  only  opinions  or  facts,  stated 
by  their  respective  authors.  They  do  not  come  into  Court  as  all  other  evidence  must, 
either  by  consent  or  under  the  sanction  of  an  oath.  Without  such  sanction  or  con- 
sent, their  contents  are  mere  declarations  or  hearsay/'  "  The  benefit  of  cross-exam- 
ination would  be  lost,  by  allowing  books  of  such  a  character  to  be  evidence,  and  such 
cross-examination  is  justly  deemed  amatter  of  great  importance  in  the  search  after  truth. 
The  absence  of  all  authority  of  adjudged  cases  on  the  point,  is  a  strong  argument 
against  the  admission  of  such  evidence.  The  practice,  if  by  law  allowed,  would 
lead  to  endless  inquiries,  and  contradictory  theories  and  speculations.  In  a  word,  if 
one  book  is  evidence,  so  is  another ;  and  if  all  are  admitted,  it  is  to  be  feared  that 
truth  would  be  lost  in  the  learned  contest  of  discordant  opinions."  See  Collier  v. 
Simpson,  5  Carr.  &  Payne,  73 ;  1  Greenl.  Ev.  ^  440,  note ;  Commonwealth  v.  Wil- 
son, 1  Gray,  (Mass.)  337. 

»  Halley  v.  Webster,  21  Maine,  461. 

*  Irish  V.  Smith,  8  Serg.  &  B.  573. 


80  PERSONAL  DISABILITIES  OF  TESTATORS. 

some  cases  are  admissible  in  eviilence.  They  are  parts  of  the 
res  gestm.  Though  not  evidence  of  the  facts  declared  or  stated, 
or  of  those  as  to  which  silence  was  observed,  yet  on  the  question 
of  sanity,  they  may  be  extremely  important  to  show  the  opera- 
tions of  thejnind  of  the  testator.^ 

But  on  a  question  of  fraud  in  obtaining  a  will,  it  was  held, 
that  the  declarations  of  the  testator  were  admissible  only  when 
they  were  made  so  near  to  the  time  of  the  execution  of  the  will 
as  to  become  a  part  of  the  res  gestae? 

The  declaration  of  his  opinion  in  favor  of  the  sanity  of  the 
testator  by  a  party  to  the  record  and  in  interest,  who  opposes  the 
probate  of  the  will  on  the  ground  of  the  insanity  of  the  testator, 
is  admissible  against  such  party .^ 

Where  a  devisee  or  legatee  is  party  in  a  suit  touching  the  va- 
lidity of  a  will,  his  declwrations  and  admissions  in  disparagement 
of  the  will,  are  competent  to  be  given  in  evidence  against  him  ; 
but  if  he  is  not  party  to  the  record,  nor  party  in  interest,  it  is 
otherwise.* 


1  1  Greenl.  Ev.  §  108  ;  Moritz  v.  Brough,  16  Serg.  &  K.  405  ;  Comstock  v.  Hadljme, 
8  Conn.  254;  2  PhilL  Ev.  (Coweu  &'  Hill's  notes)  648 ;  Norwood  v.  Marrow,  4  Dev. 
&  Bat.  442 ;  Eobinson  v.  Hutchinson,  26  "Vermont,  38.  In  Irish  ».  Smith,  8  Serg. 
&  R.  573,  evidence  that  the  testator's  wife  observed  to  the  witness  in  her  husband's 
presence,  "  that  he  did  not  attend  to  business,  that  he  was  in''apable,"  and  that  he 
made  no  answer,  was  held  admissible. 

2  Smith  V.  Eenner,  1  Gallison,  170  ;  Provis  v.  Reed,  5  Bingh.  435  ;  2  Greenl.  Ev. 
§  690.  See  Den  v.  Vancleve,  2  South.  589  ;  Jackson  v.  Kniffen,  2  Johns.  31 ;  Ram- 
bler V.  Tryon,  7  Serg.  &  R.  90.  But  in  North  Carolina,  on  an  issue  devisavit  vel  non, 
it  was  held  that  declarations  of  the  testator,  made  after  the  execution  of  the  will,  were 
admissible  to  prove  that  it  was  obtained  by  fraud,  notwithstanding  the  Act  of  that 
State  in  1819,  to  prevent  frauds  in  the  jevoeatioh  of  wills.  Howell  v.  Barden,  3  Dev. 
442 ;  Hester  v.  Hester,  4  Dev.  228  ;  Reel  v.  Reel,  1  Hawks,  248 ;  Roberts  v.  Trawick, 
13  Alabama,  68  ;  Cawthorne  v.  Haynes,  24  Mis.  (3  Jones,)  236  ;  Waterman  v.  Whit- 
ney, 1  Kernan,  (N.  Y.)  157.  In  a  suit  to  set  aside  a  will  by  reason  of  the  unsound- 
ness of  the  mind  of  the  testator,iin  consequence  of  intoxication  at  the  time  of  execut- 
ing it,  his  declarations,  subsequently  made,  "  that  he  never  made  the  will ;  that  if  he 
signed  it,  they  got  him  drunk  and  made  him  do  it ;  that  he  had  no  recollection  of  it ;  " 
have  been  held  incompetent.  Gibson  v.  Gibson,  24  Mis.  (3  Jones.)  227.  But  see 
Waterman  v.  Whitney,  1  Kernan,  (N.  Y.)  157. 

'8  2  Greenl.  Ev.  §  690 ;  Ware  v.  Ware,  8  Greenl.  42,  56.  See  the  remarks  in  this 
case  of  Ware  v.  Ware,  upon  Phelps  v.  Hartwell,  1  Mass.  71.  A  witness  called  to 
impeach  an  alleged  will,  on  thei  ground  of  mental  imbecility  of  the  testator,  may  be 
asked,  on  cross-examination,  whether  he  has  not  accepted  a  devise  under  the  will. 
Irish  V.  Smith,  8  Serg.  &  B.  573. 

*  2  Greenl.  Ev.  §  690 ;  Atkins  v.  Sanger,  1  Pick.  192.  In  this  case  it  was  in  ques- 
tion, whether  the  testatrix  was  of  sound  mind,  and  whether  she  had  been  unduly 
practised  upon,  the  declarations  of  one  of  the  executors,  who  was  also  a  legatee  and 
one  of  the  parties  to  the  record,  as  to  facts  which  occurred,  at  the  time  of  making  the 
will,  were  admitted.  But  in  Phelps  v.  Hartwell,  1  Mass.  71,  evidence  of  an  opinion 
expressed  by  one  of  two  devisees  in  a  will  that  the  testator  was  insane,  was  rejected  as 
inadmissible  to  prove  his  insanity.  In  Atkins  v.  Sanger,  the  Court  said  their  decision 
did  not  interfere  with  Phelps  v.  Hartwell.  In  Pennsylvania,  on  an  issue  devisavit  vel 
non,  the  declarations  of  one  of  the  devisees,  who  was  not  a  party  to  the  record^  were 
regarded  as  inadmissible  to  invalidate  a  will.  Lightuer  v.  Wike,  4  Serg.  &  R.  203 ; 
Bovard  v.  Wallace,  lb.  409  ;  Nussear  v.  Arnold,  13  Serg.  &  R.  323.  And  in  Boyd  v. 
Eby,  8  Watts,  66,  the  same  Court  proceeded  further,  and  held  that  on  such  an  issue, 
the  declarations  or  admissions  of  a  devisee  or  legatee,  to  show  the  incapacity  of  the 
testator, — if  he  be  not  the  sole  devisee  or  legatee,  but  there  are  others  having  dis- 
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Evidence  may  be  given  of  the  state  of  the  testator's  mind 
and  of  his  bodily  health,  both  before  and  after  the  time  when 
the  will  was  made  ;  stUl,  such  evidence  is  no  otherwise  to  be  re- 
garded than  as  shedding  light  upon  the  condition  of  his  mind 
at  that  time.^ 

Suicide  is  admissible,  but  not  conclusive,  evidence  of  insanity, 
although  committed  within  a  few  days  after  the  will  was  made.^ 
In  one  case,  where  there  was  no  evidence  of  the  deceased's 
insanity  at  the  time  of,  or  prior  to,  instructions  for  his  will,  the 
commission  of  suicide  three  days  afterwards,  was  held  not  to 
invalidate  the  paper  by  raising  an  inference  of  previous  derange- 
ment.^ In  Chambers  v.  Queen's  Proctor,*  .the  testator  died  by 
his  own  hands,  on  the  morning  of  the  day  next  after  that  on 
which  he  made  his  wiU,  and  yet  the  wiU  was  established.  In 
this  case  there  was  evidence  of  previous  insanity. 

An  inquisition  of  limacy.  is  competent  but  not  conclusive  evi- 
dence on  a  question  of  capacity  to  make  a  will ;  ^  it  does  not 
preclude  proof,  that  the  execution  of  the  will,  or  any  other  act, 
occurred  during  a  lucid  interval." 

A  person  under  guardianship  as  a  lunatic  or  non  compos  men- 
tis may  make  a  wUl,  if  he  is  in  fact  of  a  sound  mind  at  the  time 
of  its  execution.'^     The  fact  that  he  is  under  such  guardianship 

tinct  and  separate  interests  under  the  will,  which  would  be  affected  by  the  determina- 
tion of  the  issue, — are  not  admissible,  whether  such  devisee  or  legatee  be  a  party  to 
the  issue  or  not.  See  also  Dietrich  v.  Dietrich,  4  Watts,  167  ;  Koberts  v.  Trawick, 
13  Alabama,  68 ;  Dotts  r.  Fetzer,  9  Barr,  88.  But  the  declarations  or  admissions  of 
a  sole  devisee  would  be  evidence.  Nussear  u.  Arnold,  13  Serg.  &  B.  323,  328,329. 
See  also  Phelps  v.  Hartwell,  1  Mass.  71,  72  ;  Brown  w.  Moore,  6  Yerger,  272. 

1  Harrison  v.  Rowan,  3  Wash.  C.  C.  586  ;  Davis  v.  Calvert,  5  Gill  &  Johns.  269, 
300;  Dickinson  w.  Barber,  9  Mass.  225;  Wbitenach  v.  Stryker,  I  Green,  Ch.  11  ; 
Grant  v.  Thompson,  4  Conn.  203  ;  Kinne  v.  Kinne,  9  Conn.  102  ;  Irish  v.  Smith,  8 
Serg.  &  E.  573 ;  Robinson  v.  Hutchinson,  26  Vermont,  38.  But  evidence  of  the 
conduct  of  an  aged  testator,  after  the  making  of  his  will,  and  while  he  is  gradually 
sinking,  is  entitled  to  little  weight.  Kinne  v.  Kinne,  uhi  supra ;  Brock  v.  Luckett,  4 
Howard,  (Miss.)  459.  Evidence  may  be  given  that  in  consequence  of  a  paralytic 
stroke,  some  time  before  the  execution  of  the  will,  the  testator's  intellect  was  much 
impaired,  and  continued  so  until  the  time  of  its  execution  and  afterwards.  Irish  v. 
Smith,  8  Serg.  &  E.  573 ;  Hoge  v.  Fisher,  1  Peters,  164  ;  Brock  v.  Luckett,  ubi 
supra. 

^  Brooks  V.  Barrett,  7  Pick.  97.  "  The  law  draws  no  inference  either  of  sanity  or 
insanity  from  the  fact  of  suicide  itself  alone."  Duffield  v.  Robeson,  2  Harrington, 
583,  by  Harrington,  J.  Still  this  is  a  fact  for  the  court  or  jury  to  consider  among 
other  evidence  in  the  case,  DnflSold  v,  Robeson,  supra.  A  belief  in  witchcraft  has 
been  held  not  to  be  evidence  of  such  insanity  as  disables  a  person  from  making  a 
will.    Addington  v.  Wilson,  5  Indiana,  (Porter,)  137. 

'  Burrows  v.  Burrows,  1  Hagg.  109  ;  Shelfoa-d,  Lunacy,  57,  58. 

*  2  Cnrteis,  415.  So  in  Duffield  v.  Robeson,  2  Hai-rington,  375,  the  testator  com- 
mitted suicide  on  the  day  next  after  that  on  which  the  paper  propounded  as  his  will 
was  executed. 

'  Whitenach  v.  Stryker,  1  Green,  Ch.  8,  28.     See  Shelford,  Lunacy,  65,  66. 

s  Hall  V.  Warren,  9  Vesey,  605 ;  Re  Watts,  t  Curteis,  694 ;  Bannatyne  v.  Banna- 
tyne,  14  Eng.  Law  &  Eq.  581.  See  Jenckcs  v.  Probate  Court,  2  Rhode  Island, 
265.  So  the  inquisition  is  admissible  to  fix  the  time  when  the  lunacy  found  by  it 
commenced.     Hawkins  v.  Grimes,  13  B.  Monroe,  (Ky.)  257. 

7  Breed  v.  Pratt,  18  Pick.  115  ;  Stone  v.  Damon,  12  Mass.  488  ;  Shelford,  Lunacy, 
296  ;  Groom  v.  Thomas,  2  Hagg.  449.    In  Stone  v.  Damon,  12  Mass.  489,  the  Court 


82  PEESONAL   DISABILITIES   OF   TESTATORS. 

is  primd  facie  evidence  of  incapacity,  but  open  to  explanation 
by  other  proof.^ 

The  contents  of  the  will  itself ;  ^  the  manner  in  which  it  was 


said :  "  In  the  present  case  the  question  was  on  the  personal  ability  of  the  deceased 
to  devise  his  estate ;  an  act  which  the  guardian  could  not  do  for  him.  The  decree 
was  evidence  of  his  insanity  in  1808 — (the  year  when  the  inquisition  was  made)-^ 
and  like  any  othel-  evidence  of  that  fact,  would  throw  the  burden  of  proof  on  the 
appellant  to  show  that  the  testator  had  afterwards  recovered  his  reason.  _  But  evi- 
dence of  insanity  in  1808  would  jibt  show  conclusively  that  he  was  insane  in  1811/' 
(the  year  when  the  will  was  made.) 

1  Greenl.  Bv.  §  690 ;  Crowningshield  v.  Crowningshield,  2  Gray,  531  ;  Stone  v. 
Damon,  12  Mass.  488;  Breed  v.  Pratt,  18  Pick.  115.  A  plea  of  hereditary  insanity 
has  been  allowed,  under  circumstances,  on  an  issue  of  capacity.  In  Tyrrell  v.  Jenner, 
cited  3  Curteis,  669,  it  was  allowed  to  plead  insanity  in  a  sister  of  the  whole  blood. 
But  it  has  been  denied  in  relation  to  the  natural  children  of  an  uncle  of  the  testator. 
Prere  v.  Peacocke,  3  Curteis,  664.  But  there  seems  to  be  doubt  whether  the  allegation 
or  proof  of  hereditary  insanity  should  be  allowed.     Shelford,  Lunacy,  59,  60. 

2  2  Stark.  Ev.  (5th  Am.  ed.)  932  ;  Shelford,  Lunacy,  279,  280;  Tomkins  v.  Tom- 
kins,  1  Bailey,  92;  Goble  v.  Grant,  2  Green,  Ch.  629,  635,  636;  Couch  v.  Couch,  7 
Alabama,  519;  Coleman  v.  Robertson,  17  AUbaiha,  55;  Roberts  v.  Trawick,  13  Ala- 
bama, 68 ;  Deane  v.  Little'field,  1  Pick.  243.  In  Clark  v.  Pisher,  Mr.  Chancellor 
Walworth  said :  "  The  will  itself  is  unreasonable  on  its  face,  when  taken  in  connec- 
tion with  the  amount  of  the  testator's  property,  and  the  situation  of  his  relatives; 
and  this  is  always  proper  evidence  to  be  taken  into  consideration  in  judging  of  the 
state  of  the  testator's  mind.  Patterson  v.  Patterson,  6  Serg.  &  R.  56."  In  Stewart 
V.  Lispenard,  26  Wendell,  313,  Verplanck,  Senator,  said:  "In  almost  every  case 
of  disputed  capacity,  whether  in  relation  to  testamentary  dispositions,  or  to  contracts 
and  convejfances  int&'  vivos,  the  act  or  will  itself  has  in  its  nature  and  effect,  been 
judiciously  regarded  as  an  essential  and  most  important  part  of  the  evidence  of  capa- 
city. See  per  Justice  Jebb,  of  the  Irish  Common  Pleasj  and  Lord  Chief  Justice  Ten- 
terden,  in  Bell  v.  Martin,  1  Dow,  Pari.  R.  386 ;  Jackson  v.  King,  4  Cowen,  207, 221  ; 
and  Brogden  v.  Brown,  2  Addams,  Ece.  R.  441,  449.  If  the  testamentary  disposition 
be  in  itself  consistent  with  the  situation  of  the  testator,  and  in  congruity  with  his 
affections  and  previous  declarations ;  if  it  be  such  as  might  liave  been  naturally  ex- 
pected from  one  so  situated,  this  is  itself  rational  and  legal  evidence  of  no  small 
weight  to  testamentary  capacity;  whilst  the  reverse  will  alone  furnish  occasion  of 
doubt,  demanding  other  evidence  to  refute  it.  The  rationality  of  the  act  goes  to 
show  the  reason  of  the  person.  This  rule  has  been  repeatedly  applied  in  the  English 
Courts  in  cases  of  doubtful  capacity  from  age  cir  death-bed  disease,  and  the  reason 
applies  equally  to  doubt  founded  upon  connate  imbecility.  Cook  v.  Gould,  1  Hagg. 
577  ;  King.u.  Parley,  lb.  502  ;  Waters  v.  Hewlett,  3  lb.  790 ;  Bird  v.  Bird,  2  lb.  142 ; 
Martin  v.  Walton,  1  Lee,  Eccl.  130;  Bittleston  v.  Clark,  2  lb.  229."  See  also  Goble 
V.  Grant,  2  Green,  Ch.  629,  635,  636;  Ross  v.  Christman,  1  Iredell,  (Law,)  209 ;  Da- 
vis V.  Calvert,  5  Gill  &  Johns.  300,  301;  Baker  u.  Lewis,  4  Rawle,  356;  Conch  v. 
Couch,  7  Alabama,  519  ;  Duffield  v.  Robeson,  2  Harrington,  381  ;  Tomkins  v.  Tom- 
kins,  1  Bailey,  92 ;  Weir's  will,  9  Dana,  441. 

It  is  not  sufficient  to  invalidate  a  will,  however,  to  show  that  the  dispositions  are 
imprudent  and  unaccountable.  Burr  v.  Davall,  8  Mod.  59 ;  Ross  v.  Christman,  1 
Iredell,  209 ;  Davis  v.  Calvert,  5  Gill  &  Johns.  269, 300 ;  Greenwood  v.  Greenwood,  3 
Ctirteis,  Appendix  i.  Lord  Kenyon,  addressing  the  jury  in  this  last  case,  said : 
"  We  are  not  to  look  to  the  right  hand  or  the  left,  but  to  see  what  the  disposition  is, 
provided  we  are  convinced  that  the  disposition  was  correctly  made ;  and  it  would  be 
of  the  most  dangerous  consequence  upon  earth  if  every  man  was  to  look  at  the  dis-  ■ 
position  made  ;  and  form  his  own  ideas  of  the  propriety  or  impropriety  of  it,. whether 
it  suited  what  his  wishes  were  that  the  testator  should  have  done,  and  thence  judge 
whether  the  testator  should  have  done  it  or  not."  "  If  no  fraud  was  committed,  but 
the  faculties  of  the  testator  were  in  a  situation  in  which  they  could  exert  themselves, 
the  will  is  not  to  be  tripped  up  because  you  or  I,  or  other  persons,  would  not  have 
made  the  like  disposition  in  the  like  circumstances." 

It  would  require  an  extreme  case  to  invalidate  a  will  on  its  intrinsic  evidence 
alone.  Per  Gibson,  J.,  in  Patterson  v.  Patterson,  6  Serg.  &  R.  56.  Evidence  that 
the  will  was  written  and  executed  by  the  testator  in  a  rational  manner,  and  that  its 
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written  and  executed ;  ^  the  nature  and  extent  of  the  testator's 
estate  ;  his  famUy  and  connections ;  their  condition  and  relative 
situation  to  him  ;  the  terms  upon  which  he  stood  with  them  ;  the 
claim  of  particular  individuals ;  the  condition  and  relative  situa- 
tion of  the  legatees  or  devisees  named  ;^  the  situation  of  the 
testator  himself;  the  circumstances  under  which  the  will  was 
'maSe,  were  held,  in  Davis  v.  Calvert,^  aU  to  be  proper  to  be 
shown  to  the  jury,  and  often  to  afford  important  evidence  in  the 
decision  of  the  question  of  a  testator's  Capacity  to  make  a  will. 

dispositions  were  suitable  and  proper,  taken  ia  connection  with  the  situation  of  the 
testator,  his  connections  and  property,  has  been  allowed  very  great  effect  in  establish- 
ing a  lucid  interval,  and  in  proof  of  capacity.  Cartwright  v.  Cartwright,  1  Phill.  109 ; 
Weir's  case,  9  Dana,  443 ;  Temple  v.  Temple,  1  Hen.  &  Munf.  476  ;  Chambers  v. 
Queen's  Proctor,  2  Curteis,  415;  McAdam  v.  Walker,  1  Dow,  178;  Ante,  "Lucid 
Interval;"  Couch  v.  Couch,  7  Alabama,  519.  But  propriety  of  expression  alone  will 
not  suffice  to  establish  a  will,  if  other  circumstances  in  proof,  added  to  the  nature  of 
the  bequests,  should  raise  a  presumption  that  it  originated  in  insanity.  Shelford,  Lu- 
nacy, 292;  Clark  v.  Lear,  cited  1  Phill.  119. 

1  Hall  V.  Warren,  9  Vesey,  610. 

^  See  Clark  v.  Lear,  cited  1  Phill.  119,  and  ante ;  Kenworthy  v.  Williams,  5  Indiana, 
(Porter,)  375. 

'5  Gill  &  Johns.  269,  301.  In  this  case,  Buchanan,  Cb.  J.,  said:  "A  will  or 
testament  may,  by  its  provisions,  furnish  intrinsic  evidence  involving  it  in  suspicion, 
and  tending  to  show  the  incapacity  of  the  testator  to  make  a  disposition  of  his  estate 
with  judgment  and  understanding  in  reference  to  the  amount  and  situation  of  his 
property,  and  the  relative  claims  of  the  different  persons  who  should  have  been  the 
objects  of  his  bounty — such  as  a  disposition  of  his  whole  estate,  to  the  exclusion  of 
near  and  dear  relatives,  having  the  strongest  natural  claims  upon  his  affections,  a 
wife  and  children  for  instance,  or  other  near  relatives,  without  any  apparent  or  known 
cause,  which  alone  would  be  a  suspicious  circumstance,  although  not  furnishing  per  se 
sufficient  ground  for  setting  it  aside."  Roberts  v.  Trawick,  13  Alabama,  68;  Adding- 
ton  V.  Wilson,  5  Indiana,  (Porter,)  137 ;  Kenworthy  v.  Williams,  5  Indiana,  (Porter,) 
375.  See  Glover  v.  Hayden,  4  Gushing,  580.  Unpublished  wills  of  the  testator  have 
been  admitted  in  evidence  upon  questions  of  capacity  and  undue  influence.  Love  v. 
Johnston,  12  Iredell,  355. 
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CHAPTER  ly, 

"WHAT  MAY  BE  DEVISED  OR  BEQirEATHED. 

• 

TjkaTATOE  may  dispose  of  whatever  would  devolve  upon  his  geueM  fepresentatives/ 

iToiiit  estates  not  devisable.  •  •    •  ; 

As  to  the  devise  of  trust  estates,  [p.  39,  note.] 

Executory  interests,  when  devisable,  [p.  40.] 

As  to  Tights  of  action,  [p.  42.] 

Eights  of  entry,  [p.  42.]  . 

A'ft§r-acqnired  freehold  interests  formerly  not  devisable,  [p.  43.] 

Operation  of  a  devise  on  equitable  interests,  [p.  43.] 

Contract  binding  on  purchaser  at  his  death,  subsequently  rendered  incapable  of  com- 
pletion, [p.  45.]      J  ,  ' 

Effect  of  uncompleted  contract,  [p.,  46.]  ,  ,    . 

If  not  binding  on  devisor,  devisee  cannot  insist  upon  its  being  completed,  [p.  46.] 

Eifect  of  uncompleted  contract,  [p.  47.]   '  ' 

State  of  liability  of  the  party  himself  at  his  death,  governs  the  question  between 
those  claiming  under  him,'.[p.  47.] 

Effect  of  uncompleted  contract,  [p.  48.]  - .  .    ; 

What  evidence  of  intention  by  devisor  to  accept  title  necessary,  [pi  48.].  ;  ' 

Question,  where  the  deeeasfed  purchaser  Was  bound,  but  the  vendor  was  not,  [p.  49.]  » 

A's  to  devises  of  after-acquired  copyholds,- [p.  50.] 

After-acquired  copyholds  pass  as  part  of  a  manor,  [p.  51.] 

Devise  by  devisee  or  surrenderee  of  copyholds  before  admittance  void,  [p.  51.] 

Devise  by  an  unadmitted  ;heir  held  to  be  good,  [p.  51.] 

Djevises  by. ilnadmitted  devisee  or  surrenderee,  under  recent  act,  [p. -52.] 

Bequests  oi' chattel  interests  in  lands,  [p.  53.]-  ; 

Freeholds  ptir  autre  TOe,  [p.  53.], 

Devolution  of  estates  pur  autre  vii,  [p..  54.] 

Devise  by  quasi  tenant  in  tail  of  estates  pur  autre  vie,  [p.  55.] 

The  power  of  testamentaty  disposition  extends  to  all  interests 
in  real  and  personal  estate,  which,  at  the  decease  of  the  testator, 
would,  if  not  so  disposed  of,  devolve  to  his  general  real  or  per- 
sonal, representatives,  whether  the  testd,tor  be  the  legal  or  the 
beneficial  owner  only,  or  unite  in  himself  both  these  characters. 
Tried  by  this  rule,  it  is  obvious  that  a  devise  or  bequest  by  a 
joint  tenant  of  real  or  personal  estate  is  void,  in  the  event  of  the 
testatator  dying  in  the  lifetime  of  his  co-proprietor,  whose  title 
by  survivorship  takes  precedence  of  the  claim  of  the  devisee  or 
legatee,  as  it  would  of  that  of  the  heir  or  administrator,  of  the 
pre-deceased  joint  tenant,  in  case  he  had  died  intestate,  (a)  If, 
on  the  bther  hand,  the  testator  survives  his  companion  in  the 
tenancy,  the  efficacy  of  the  devise  or  bequest  formerly  depended 
on  the  nature  of  the  property  ;  if  it  were  a  freehold  interest,  the 
estate  subsequently  devolving  by  survivorship,  did  not  pass — 
the  testator  not  having  a  sole  or  devisable  estate  when  he  made 
his  will ;  and,  by  parity  of  reasoning,  any  divided  part  or  share 

(a)   Co.  Litt.  185   a. 
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which,  after  the  execution  of  the  will,  he  might  have  acquired  on 
a  partition  of  the  property,  would  not  pass  thereby,  (a) 
But  this  reasoning,  it  is  obvious,  *  did  not  apply  to  [  39  ] 
leasehold  property  or  other  personal  estate ;  a  future 
interest  in  which,  devolving  by  survivorship  or  acquired  by  par- 
tition, would,  like  all  other  after-acquired  personalty,  pass  by  a 
general  or  residuary  bequest ;  and  such,  it  will  be  remembered, 
is  now  the  rule  with  respect  to  real  estate  devised  by  wills  made 
since  the  year  1837.  In  regard  to  such  a  will,  therefore,  it  is 
unnecessary  to  inquire  whether  the  devising  joint  tenant  had 
become  solely  seised  by  survivorship  at  the  period  of  its  execu- 
tion ;  it  is  enough  that  he  had  acquired  a  devisable  interest  in 
the  estate  at  the  time  of  his  decease,  {by 

*  Where  the   several  co-proprietors    are  tenants  in        [  40  ] 
common,  or  coparceners,  each  has  an  absolute  power 
of  testamentary  disposition  over  his  or  her  undivided  share. 

An  executory  interest  in  real  or  personal  estate,  was  (and  of 
course  still  is)  disposable  by  will,  if  the  nature  of  the  contingency 
on  which  it  is  dependent  be  such  that  the  interest  does  not  cease 
with  the  life  of  the  testator  ;  in  other  words,  if  it  be  descendible 
or  transmissible.  This  doctrine,  in  regard  to  real  estate,  was 
recognized  in  the  case  of  Goodtitle  v.  Wood,  (c)  and  was  finally 
established  in  Roe  d.  Perry  v.  Jones,  (d)  where  an  estate  was 

(a)  Swift  d.  Neale  v.  Roberts,  1  W.  Black.  476  ;  S.  C.  3  Burr.  1488. 

(6)  The  doctrine  respecting  joint  tenancies  comes  under  consideration  in  prac- 
tice most  frequently  in  regard  to  trust  estates  which,  where  vested  in  a  plurality 
of  persons,  are  commonly  limited  to  them  as  J9int  tenants,  on  account  of  the  obvi- 
ous convenience  attending  the  devolution  of  the  estate  to  the  survivors  or  survivor 
for  the  time  being,  instead  of  the  title  to  the  respective  shares,  being"  deducible 
through  the  representatives  of  the  several  deceased  trustees.  The  testacy  or  intes- 
tacy of  any  trustee  who  at  his  decease  leaves  a  co-trustee,  (between  whom  and 
himself  there  existed  a  joint  tenancy,)  it  is  unnecessary  to  inquire  into  it;  but  in 
case  he  were  the  sole  trustee  at  his  death,  his  will,  if  he  left  any,  should  be  exam- 
ined, in  order  to  ascertain  whether  it  contains  an  express  devise  of,  or  a  devise 
capable  of  operating  on,  freehold  Interests  vested  in  the  testator  as  trustee ;  and  if ' 
the  will  (being  made  before  the  year  1838,)  were  subject  to  the  old  law,  it  would 
be  also  proper  to  see  that  the  surviving  trustee  had  become  solely  entitled  by  sur- 
vivorship before  the  making  of  a  will.  Where  the  deceased  trustee  was  a  female 
under  coverture,  or  was  uninterruptedly  subject  to  any  other  personal  disability, 
affecting  the  testamentary  capacity,  of  course  the  necessity  of  an  inquiry  into  the 
existence  of  a  will  is  superseded.  It  is  then  only  requisite  to  ascertain  who  is  the 
common-law  heir,  (as  to  freehold  interests,)  or  the  customary  heir  (a|  to  copyholds,) 
of  the  deceased  trustee ;  though  it  is  to  be  observed,  that  if  the  trustee  in  question 
were  a  married  woman,  and  the  subject  of  the  trust  were  a  freehold  of  inheritance, 
the  legal  title  would  not  be  complete  without  the  junction  of  her  surviving  hus- 
band, in  ease  she  had  had  issue  by  him  capable  of  inheriting  the  property ;  the 
husband  having,  under  such  circumstances,  an  estate  for  life  as  tenant  by  the  cur- 
tesy. This  is  a  point  which  is  sometimes  overlooked.  Dower  also  attaches  on  a 
mere  legal  ownership,  but  as  it  is  not  an  actual  estate,  being  only  a  legal  right,  the 
enforcement  of  which  would  be  restrained  in  equity,  the  concurrence  of  thte  widow  of 
a  deceased  trustee  is  never  required. 

(c)  Willes,  21 1 ;  S.  C.  cited  3  Durn.  &East,  94. 

(rf)  I  H.  Bl.  30 ;  S.  C.  in  B.  R.  3  Durn.  &  East,  88. 

i  See  4  Kent,  (5th  ed.)  513. 
VOL.  I.  8 
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devised  by  will  (on  failure  of  certain  limitations  to  the  younger 
son  of  A)  to  the  only  son  of  'A  in  fee,  in  case  he  shomd  have 
but  one*son  who  should  live  to  attain  twenty-one.  A  had  an 
only  son,  B,  who,  in  the  lifetime  of  his  father,  after  he  had  at- 
tained his  majority,  made  a  will,  devising  all  his  estate  in  pos- 
session or  reversion ;  and  the  question  was,,  whether  this  will 
operated  to  pass  the  executory  use  which  B  had  during  his 
father's  lifetime.  The  Court  of  King's  Bench  held  that  it  did  ; 
Lord  Kenyon,  C.  J.,  drawing  a  distinction  between  such  an  in- 
terest and  a  mere  possibility,  like  that  which  an  heir  has  from 
his  ancestor.  Mr.  Justice  Buller  observed,  that  if  it  was  such  an 
interest  as  was  descendible,  it  was  also  devisable,  as  they  must 
both  be  governed  by  the  same  principle. 

The  converse  of  the  proposition  of  the  learned  Judge  is  equally 
true,  namely,  that  an  interest  which  is  not  transmissible  cannot 

be  devised.  An  incident  of  this  species  of  interest  oc- 
[  41  ]        curred  in  the  case  of  Doe  v.  Tomkinson,  (a)  *  where 

a  testator  devised  his  real  estate  to  A  and  B  and  the 
survivor  of  them,  and  to  be  disposed  of  by  the  survivor  as  she 
might,  by  will,  devise.  A  survived  B,  having  in  the  lifetime  of 
B  made  a  will,  devising  her  contingent  interest ;  but  which  in- 
terest was  held  not  to  pass  by  the  devise,  on  the  ground  that  the 
person  who  was  to  take  was  not  in  any  degree,  ascertainable 
before  the  contingency  happened.  The  reasoning  of  the  Court 
merely  assigns  a  ground  for  the  decision  which  is  common  to 
executory  interests  of  every  description ;  for  it  is  the  uncertainty 
who  will  become  entitled,  ^hich  renders  the  interest  contingent. 
The  true  ground,  it  is  submitted,  is,  that  the  contingency,  de- 
pending on  survivorship,  necessarily  takes  effect  in  the  lifetime 
of  the  testator,  and,  therefore,  the  interest  cannot  be  the  subject 
of  devise,  which  is  inoperative  until  death.  K  the  reason  as- 
signed by  the  Court  of  King's  Bench,  in  Doe  v.  Tomkinson, 
were  the  correct  reason,  it  would  follow  that,  in  the  case  of  a 
limitation  to  several  persons,  and  the  heirs  of  the  one  first 
dying,  such  interest  would,  under  the  old  law,  not  be  devisable, 
since  it  differs  from  the  limitation  which  occurred  in  that  case, 
only  in  regard  to  the  nature  of  the  contingency,  the  person  to 
take  being,  in  the  one  case  no  less  than  in  the  other,  wholly  un- 
ascertainable  before  the  contingency  happens ;  and  yet  the  con- 
clusion, that  such  an  interest  may  be  disposed  of  by  will,  seems 
indisputable.  The  point  is  not  now  of  much  practical  im- 
portance, as  it  cannot  arise  under  a  will  mfeide  since  the  year 
1837,  the  statute  of  1  Vict,  c,  26,  having  expressly  provided  (no 
doubt  with  a  special  view  to  meet  the  particular  case  now  under 
consideration)  that  the  testamentary  power  conferred  by  it 
"shall  extend  to  all  contingent,  executory,  or  other  future  in- 
terests in   any  real   or  personal  estate,  whether  the  testator 

(a)  2  M.  &  S.  165. 
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may  or  may  not  be  *  ascertained,  aa  the  person  or  one        [  42  ] 
of  the  persons  in  whom  the  same  respectively  may 
have  become  vested."' 

A  right  of  action  was  not,  under  the  old  law,  devisable.  Thus 
a  reversion  in  fee  expectant  on  an  estate  tail,  which  had  been 
discontinued  by  the  act  of  the  tenant  in  tail,  could  not  be  de- 
vised, (a) 

And  the  same  doctrine  was  applicable  to  rights  of  entry.  This 
point  was  much  discussed  in  the  case  of  Goodright  v.  Forres- 
ter, (b)  where  A  being  tenant  for  life  with  reversion  to  B  in  fee, 
A  levied* a  fine  come  ceo,  &c.,  after  which,  and  when  his  estate 
had  been  thus  reduced  to  a  mere  right  of  entry,  B  made  a  will 
devising  the  property  in  question,  the  validity  of  which  devise 
was  the  point  in  dispute.  The  case  was  eventually  decided  on 
another  ground,  after  an  energetic  protest  from  Sir  J.  Mansfield, 
C.  J.,  against  the  doctrine  which  affirmed  the  invalidity  of  the 
.devise  ;  but  which  seems  nevertheless  to  be  sound  law.  Such, 
it  is  evident,  was  the  opinion  of  Eyre,  C.  J.,  in  the  ease  of  Cave 
V.  Holford,  (c)  of  Lord  Eldon,  in  Attorney-General  v.  Vigor,  (d) 
and  of  the  Court  of  King's  Bench,  in  the  more  recent  case  of 
Doe  d.  Souter  v.  Hale ;  (e)  and  Lord  Eldon,  moreover,  intimated 
an  opinion,  that  a  will  made  during  disseisin  was  invalid,  though 
the  testator  happened  to  die  seised,  on  the  ground  that  the  tes- 
tator was  not  seised  at  the  date  of  the  will ;  but  that  if  he  then 
had  the  land,  and  was  disseised  afterwards,  the  devise  was  good, 
as  a  disseisee  after  reentry  is  by  relation  seised  ab  initio  ;  which 
certainly  appears  to  be  more  consistent  with  principle  than  the 
contrary  position  advanced  in  the  early  case  of  Bunker 
V.  *  Cook.  (/)  All  such  questions,  however,  are  pre-  [  43  ] 
eluded  as  to  wills  made  since  the  year  1837,  by  the  re- 

'(a)  Backer  v.  Hacking,  Cro.  Car.  387,  400.   -See  also  Doe  d.  Cooper  v.  Finch,  1 
Nev.  &  R.  130. 

(6)  8  East,  564  ;  1  Taunt.  587. 
(c)  3  Ves.  669. 
(rf)  8  Ves.  282. 
(e)  2  D.  &  R.  38. 
(/)  Salk.  237. 


1  All  contingent  possible  estates  are  devisable,  for  there  is  an  interest.  4  Kent,  (5th 
ed.)  510.  A  will  may  operate  on  a  contingent  reversionary  interest ;  Brigham  v.  Shat 
tuck,  10  Pick.  306,  309 ;  Hayden  v.  Stoughton,  5  Pick.  528 ;  Austin  v.  Cambridge- 
port  Parish,  21  Pick.  215 ;  Glover  v.  Spendlove,  4  Bro,  C.  C.  (Perkins's  ed.)  337,  338, 
note  (a).  A  power  to  sell  lands  may  be  devised.  Wright  v.  Trustees  Meth.  Epis. 
Chura,  1  HoflF.  204. 

A  reversion  expectant  on  the  determination  of  an  estate  tail  is  a  vested  interest, 
which  may  be  devised.  Steel  v.  Cook,  1  Metcalf,  281 ;  see  Shelby  v.  Shelby,  6  Dana, 
60.  So  in  Delaware,  the  interest  of  a  devisee  over  in  an  executory  devise.  Kean  v. 
Roe,  2  Harrington,  103. 

In  Deas  v.  Horry,  2  Hill,  (S.  C.)  Ch.  248,  Mr.  Justice  Harper  was  of  opinion,  that 
a  possibility  of  reverter  was  not  devisable,  for  it  was  not  a  possibility  coupled  with  an 
interest,  but  a  mere  naked  possibility,  But  a  possibility,  coupled  with  an  interest,  is 
devisable.    Den  v.  Manners,  1  Spencer,  142. 
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cent  statute,  which  has  expressly  extended  the  testamentary 
power  to  "  all  rights  of  entry  for  conditions  broken  and  other 
rights  of  entry."  * 

A  will  disposing  of  any  interest  in  real  estate  of  which  the 
testator  was  seised,  operated,  under  the  old  law,  in  the  nature  of 
a  cpnveyanee,  and  consequently  extended  only  to  hereditaments 
belonging  to  the  testator  when  he  made  the  devise.  This  rule 
was  early  established,  in  relation  as  well  to  devises  by  custom, 
as  to  devises  under  the  statutes  of  Hen.  VIII.,  which  shows  that 
it  did  not  (as  commonly  supposed)  arise  from  the  mode  of  pen- 
ning those  statutes,  but  resulted  from  principles  common  to  both 
species  of  devises.  As  equity  follows  the  law,  the  doctrine  ex- 
tended no  less  to  equitable  than  to  legal  interests.  K,  therefore, 
a  testator,  before  the  year  1838,  devised  all  the  real  estate  of 
which  he  should  be  seised  at  the  time  of  his  decease,  and  after 
the  making  of  his  will  he  purchased  lands  in  fee-simple,  such 
after-acquired  property,  whether  it  was  conveyed  to  a  testator 
himself,  or  to  a  trustee  for  him,  did  not  pass  by  the  will,  but  de- 
scended, as  to  the  legal  inheritance  in  the  former  case,  and  as  to 
the  equitable  in  the  latter,  to  the  testator's  heir  at  law.  (a)  ^ 

(a)  Banker  v.  Cooke,  1  Salk.  237  ;  S.  C.  in  Dom.  Proc.  3  Bro.  P.  C.  (Toml.  ed.) 
18  ;  Longford  r.  Pitt,  2  P.  Wms.  629. 

1  Eights  of  entry  are  devisable  by  Statute  of  Massachusetts.  So  lands  of  which  the 
devisor  was  disseised  after  making  his  will,  may  pass  by  the  will.  Kev.  St.  ch.  62,  §  2. 
It  was  otherwise  before  the  statute.  Poor  v.  Bobinson,  10  Mass.  131  ;  Smithwick  v. 
Jb'rdan,  15  Mass,  115. 

In  Pennsylvania,  it  seems  that  a  testator  may  devise  land  of  which  he  has  been  dis- 
seised.  Humes  ».  M'Farlane,  4  Serg.  &  R.  436.    So  in  Maine,  Rev.  Stat.  1841,  p.  376. 

In  New  York,  in  Jackson  v.  Variek,  2  Wend.  166,  it  was  held,  that  a  right  of  entry 
is  devisable,  though  at  the  time  of  the  devise,  and  of  the  testator's  death,  the  land  was 
held  adversely.  Such  a  right  would  pass  by  doscentj  and  there  are  no  reasons  of 
policy  to  create  a  distinction  in  this  respect,  between  descent  and  devise.  S.  C.  7 
Cowen,  238. 

A  right  of  entry  is  devisable  in  Virginia.  Watts  v.  Cole,  2  Leigh,  664.  See  Tur- 
pin  V.  Turpin,  1  Wash.  75  ;  Hyer  v.  Shobe,  2  Munf.  200  ;  Stoever  v.  Whitman,  6  Binn. 
416  ;  Waring  v.  Jackson,  1  Peters,  S.  C.  571  ;  Gist  v.  Robinson,  3  Bibb,  2  ;  Carrol  v. 
Norwood,  4  Har.  &  M'Hen.  287. 

The  settled  test  of  a  devisable  interest  in  some  parts  of  the  United  States  is,  that  it 
is  every  interest  in  land,  that  is  descendible.  4  Kent,  (5th  ed.)  512,  513.  The  reason- 
ing of  the  Court  in  Whittemorew.  Bean,6NewHamp.  47,very  much  favors  the  power  • 
of  devising  a  right  of  entry.  A  right  of  entry  will  pass  by  deed  in  New  Hampshire, 
lb. ;  Haddock  v.  Whilmarth;  5  New  Hamp.  181.  It  is  now  provided  by  statute  that 
I  no  devise  or  bequest  of  any  property  shall  be  defeated  by  any  disseisin  or  wrongful 
dispossession  thereof  by  any  other  person.    Rev-  Stat.  N.  Hamp.  1842,  c.  156,  4  3, 

^  It  was  the  settled  rule  of  the  English  law,  that  the  testator  must  be  seised  of  the 
lands  devised  at  the  time  of  making  the  will.  Th6  devise  was  regarded  to  be  in  the 
nature  of  a  conveyance  or  an  appointment  of  a  particular  estate ;  and,  therefore,* lands 
purchased  after  the  execution  of  the  will  did  not  pass  by  it.  The  testator  must  like- 
wise continue  seised  until  his  death.  See  Perry  v.  Phelips,  1  Ves.  Jan.  254,  255; 
Milnes  v.  Slater,  8  lb.  295  ;  Broome  v.  Monck,  10  lb.  597,  605 ;  4  Kent,  (5th  ed'.)  510* 
511 ;  Johnston  v.  Henley,  1  Taylor,  305  ;  George  v.  Green,  13  N.  Hamp.  521 ;  Brews- 
ter V.  McCall,  15  Conn.  274;  Carter  v.  Thomas,  4  Greenl.  341 ;  Minuse  v.  Coxe,  5 
John.  Ch.  441  ;  M'Kinnon  v.  Thompson,  3  John.  Ch.  307,  310;  Livingston  v.  New- 
kirk,  3  John.  Ch.  312;  Thompson  v.  Scott,  1  M'Cord.  Ch.  32;  Kemp  v.  M'Pherson, 
7  Harr.  &  John.  320 ;  Carroll  v.  Carroll,  16  Howard,  (U.  S.)  275 ;  Hays  v.  Jackson, 
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Where  a  testator  had  an  equitable  interest  in  the  devised  lands 
when  he  made  his  will,  and  afterwards  acquired  the  legal  "own- 
ership, the  equitable  interest  passed  by  the  will,  and  the  subse- 
quently aeqiiired  legal  estate  descended  to  the  heir,  who,  of 
course,  became  a  trustee  for  the  devisee.  If,  on  the 
other  hand,  the  testator  *  were  seised  only  of  the  legal  [  44  ] 
estate,  at  the  time  of  the  execution  of  his  will,  and  after- 
wards acquired  the  equitable  interest,  (being  the  converse  case,) 
as  where,  being  a  mortgagee  in  fee  at  the  date  of  the  will,  he 
subsequently  purchased  the  equity  of  redemption,  the  devisee 
was  a  trustee  of  the  legal  estate  which  he  derived  through  the 
will,  for  the  heir-at-law  to  whom  the  equitable  inheritance  de- 
scended, (a)  ^  Cases  of  the  former  description  freqiAntly  oc- 
curred, where  a  man  contracted  to  purchase  a  freehold  estate, 
then  devised  it,  and,  subsequently  to  the  execution  of  his  will, 
took  a  conveyance  of  the  property,  and  then  died  without  repub- 
lishing his  will.  (6)  The  testator  being  equitable  owner  under 
the  contract,  his  interest  passed  by  the  will  to  the  devisee,  whose 
equitable  right  the  heir  was  bound  to  clothe  with  the  legal  title. 
In  these  and  many  other  cases,  great  inconvenience  occurred 
from  the  incompetency  of  a  testator  to  dispose  by  will  of  his 

(a)  Stode  v.  Ladv  Falkland,  3  Ch.  Eep.  188. 

(6)  Grcenhill  v.  (jreenhill,  JPre.  Ch.  320 ;  Green  v.  Smith,  1  Atk.  572 ;  Gibson  v. 
Lord  Montford,  1  Ves.  Sen.  494 ;  Eoley  v.  Percival,  4  Bro.  C.  C.  420  ;  Capel  v.  Gird- 
ler,  9  Ves.  109 ;  Holmes  v.  Barker,  2  Madd,  462. 

6  Mass..  149  ;  Wait  v.  Belding,  24  Pick.  129;  Bullard  v.  Carter,  5  Pick.  114.  This 
rule  was  strictly  held  in  Pennsylvania,  in  the  case  of  Girard  v.  City  of  Philadelphia, 
4  Rawle,  323,  although  the  testator  declared  in  a  codicil  that  it  was  his  wish  and  in- 
tention, that  all  the  real  estate  he  should  thereajler  purchase,  should  pass'  by  the  said 
will. 

Such  seems  to  have  been  the  law  of  Alabama,  Meador  v.  Sorsby,  2  Ala.  N.  S.  712; 
and  of  North  Carolina,  Foster  v.  Craige,  3  Iredell,  536 ;  Battle  v.  Speight,  9  Iredell, 
288.  The  rale  of  law  upon  this  subject  has  been  changed  by  statute  in  many  of  the 
States.    See  post,  [288]  note. 

As  to  personal  estate,  it  is  well  settled  that  it  will  pass  under  general  expressions  in 
the  will  showing  the  testator's  intent  to  beqneath  it,  although  acquired  after  making 
the  will.  Loveren  v.  Lamprey,  2  Foster,  (N.  Hamp.)  434,  442 ;  per  Shaw,  Ch.  J.,  in 
W»it».  Belding,  24  Pick,  136;  Butler  v.  Baker,  3  Coke,  250;  Wyndham  v.  Chet- 
wynd,  1  Burr.  429. 

1  Where  a  testator  at  the  time  of  making  his  will,  before  the  Revised  Statutes  of 
Massachusetts,  changing  the  rule  in  reference  to  after-acquired  land,  took  effect,  held 
Uind  in  mortgage,  and  devised  all  his  real  estate,  and  afterwards  foreclosed  the  mort- 
gage, it  was  decided  that  such  land  did  not  pass  by  the  will.  Brigham  v.  Winchester, 
1  Metcalf,  390.  See  Swift  v.  Edson,  5  Conn.  531. .  So  where  the  mortgagee  perfects 
his  estate  by  taking  an  absolute  deed  of  the  premises  on  which  he  holds  the  mortgage. 
BuUard  v.  Carter,  5  Pick.  112,  117,  118.  These  cases  proceed  on  the  ground,  that 
to  give  effect  to  a  devise  of  real  estate,  the  testator  must  be  the  owner  thereof  at 
the  time  of  making  the  devise,  as  well  as  at  the  time  of  hia  decease ;  and  that  it 
must  be  the  same  interest  at  these  different  periods  of  time.  But  since  the  change 
made  in  the  law  by  the  Revised  Statutes  of  Massachusetts,  respecting  the  operation 
of  devises  on  real  estate  acquired  after  the  execution  of  the  will,  and  in  all  those 
States  where  a  will  may  be  made  to  operate  on  after-acquired  real  estate,  a  devise  of 
the  testator's  land  may  be  made  to  operate  as  well  on  lands  acquired  by  foreclosure 
of  a  mortgage,  or  release  of  an  equity,  as  by  any  other  means.  See  ante,  p.  88;  note  ; 
post,  [288J  note. 
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after-acquired  real  estate ;  arid  questions  often  arose  as  to  the 
actual  state  of  the  rights  and  obligations  of  the  parties  under 
the  contract,  on  which  the  validity  of  the  devise  depended,  (a) 
and  also  as  to  the  effect  of  certain  modes  of  conveyance,  in  pro- 
ducing a  revocation  of  the  devise  of  the  equitable  interest.  The 
removal  of  this  incapacity,  therefore,  is  not  the  least  of  the 
advantages  conferred  by  the  recent  statute,  which  has  expressly 
extended  the  testamentary  power  to  such  real  and  personal 
estate  as  the  testator  may  be  entitled  to  at  the  time  of  his  death, 

notwithstanding  he  may  become  entitled  to  the  same 
[45]        subsequently  to  *  the  execution  of  his  will.^     But  it 

may,  of  course,  be  necessary,  even  under  the  new  law, 
to  go  int«  the  inquiry,  whether  the  circumstances  attending  a 
contract  for  purchase  or  sale  by  a  deceased  person,  are  such  as 
to  render  the  contract  obligatory ;  for  upon  this  fact  would 
depend  the  question,  (which  has  lost  none  of  its  importance  by 
the  recent  enactment,)  whether,  as  between  the  representatives 
of  the.  deceased  testator  or  intestate,  it  is  to  be  regarded  as  real 
or  personal  estate ;  and  this  may  and  often  does  depend  on 
extrinsic  circumstances,  ascertainable  by  parol  testimony.  In 
the  case  of  Lacon  v.  Mertins,  (6)  Lord  Hardwicke  decreed  a 
parol  contract  to  be  carried  into  execution  as  between  the  real 
and  personal  representatives  of  the  deceased  vendor,  the  pur- 
chaser submitting  to  perform  it,  and  acts  of  part-performance, 
sufficient  to  take  it  out  of  the  Statute  of  Frauds,  beinff  proved.  In 
Buckmaster  v.  Harrop,  (c)  a  bill  by  the  purchaser's  heir-at- 
law  for  a  similar  purpose  was  dismissed  by  Sir  William  Grant, 
M.  B..,  on  the  ground  that  a  binding  contract  had  not  been 
proved. 

Where  the  contract  is  binding  on  the  purchaser  at  the  time  of. 
his  death,  his  heir  or  devisee  is  entitled  to  the  benefit  of  it ;  in 
other  words,  is  entitled  to  consider  the  contract  as  having  con- 
verted the  personal  estate,  quoad  the  purchase-money,  into  real 
estate  ;  although  from  subsequent  events,  arising  out  of  the  sit- 
uation of  the  deceased  purchaser's  estate,  the  contract  should,  as 
against  the  vendor,  be  rescinded.^  Thus,  in  the  case  of  Whit- 
taker  ^.  Whittaker,  (rf)  where  Whittaker,  having  contracted  for 
the  purchase  of  an  estate,  afterwards  by  his  will  devised  certain 
real  estates  to  trustees  to  certain,  uses,  and  then,  reciting  the 

(o)  Duckle  K.  Baines,  8  Sim.  525.  (6)  3  Atk.  1. 

(c)  7  Ves.  341.  '  .  (d)  Bro.  C.  C.  30. 


1  Ante,  43,  in  note. 

^  But  where  the  owner  of  real  estate  died  after  making  a  contract  for  the  sale  of  it, 
the  rescission  of  the  contract  after  his  death  was  held  to  be  a  reconversion  of  the 
estate  into  land,  each  legatee  ac(iiiiiing  the  same  interest  in  the  land  as  the  will  or 
ttie  law  would  have  given  him  in  the  proceeds  after  payment  of  the  debts  of  the  de- 
ceased.   Leiper  v.  Irvine,  26  Fenn.  State  R.  54. 
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contract,  he  gave  to  the  trustees  all  the  residue  of  his  property, 
upon  trust,,  (inter  alia)  to  dispose  of  a  sufficient  part 
*  thereof,  and  therewith  to  pay  the  remainder  of  the  [  46  ] 
purchase-money,  and  complete  the  contract,  and  there- 
upon take  a  conveyance  to  the  uses  of  the  thereinbefore  devised 
estates.  Before  the  contract  was  completed  the  testator  died, 
and. the  executors  not  being  able  to  collect  sufficient  assets  to 
carry  the  contract  into  execution  within  the  necessary  time,  the 
vendor  instituted  a  suit  against  them,  and  the  contract  was 
eventually  cancelled  under  a  decree  of  the  Court.  The  devisee 
then  filed  a  bill  to  have  the  amount  of  the  purchase-money  laid 
out  in  the  purchase  of  land  to  be  settled  to  the  same  uses,  and  ^ 
Sir  R.  P.  Arden,  M.  R.,  decreed  accordingly;  his  Honor  being^ 
of  opinion  that  the  acts  of  the  executors  could  not  affect  the 
rights,  of  the  parties ;  and  the  Master  of  the  RoUs  also  rested 
his  decision  on  the  general  principle,  that  devisees  to  whom  a 
contracted-for  estate  is  given,  are,  if  the  contract  fails  from  any 
cause,  entitled  to  have  the  money  laid  out  for  their  benefit,  and 
that  the  case  of  an  heir-at-law  was  less  favored.  This  doctrine, 
however,  we  shall  presently  see,  was  overruled  by  Lord  Eldon, 
in  the  case  next  stated. 

,  The  true  principle  is,  that  where  the  contract  is  such  as  could 
have  been  enforced  against  the  purchaser  at  the  time  of  his  de- 
cease, the  estate,  which  is  the  subject-matter  of  the  contract,  or, 
failing  that,  the  purchase-money,  belongs  to  his  heir  or  devisee  ;  i 
but  if,  from  a  defect  of  title  or  any  other  cause,  the  contract 
was  not  obligatory  on  the  purchaser  at  his  death,  his  heir  or 
devisee  is  not  entitled  to  say  he  will  take  the  estate  with  its 
defects,  or  have  the  purchase-money  laid  out  in  the  purchase  of 
another.^ 

Such  is  the  doctrine  of  the  case  of  Broome  v.  Monck,  {a) 
where  a  bill  was  filed  by  the  devisee  of  a  purchaser  of  a  con- 
fa)  10  Ves.  597 ;  see  also  1  Ves.  Sen.  218. 


1  An  equitable  interest  in  land,  founded  on  articles  of  agreement  for  a  purchase, 
win  pass  to  the  heir  or  devisee.  Malin  ti.  Malin,  1  Wendell,  62.5 ;  Marston  v.  Fox, 
8  Adol.  &  Ell.  14,  per  Tindal,  C.  J.  It  is  well  established,  that  an  estate  contracted 
for  will  pass  under  general  words  of  devise  in  a  will,  even  though  the  agreement  to 
purchase  is  not  to  be  carried  into  execution  until  a  future  day,  which ^does  not  occur 
until  after  the  time  when  the  will  bears  date.  Marston  v.  Fox,  ubi  Supra,  per  Tindal, 
C.  J.  And  the  executor  must  pay  the  purchase-money  for  the  benefit  of  the  heir  or 
devisee.    Livingston  ».  Newkirk,  3  John.  Ch.  312. 

But  in  order  to  entitle  the  devisee,  the  agreement  to  purchase  must  be  made  be- 
fore the  execution  of  the  will.  "M'Kinnou  v.  Thompson,  3  John.  Ch.  307.  See  2 
Story,  Eq.  Jur.  §  790etseg.;  1  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  204,  [278,] 

2  See  1  Sugdeti,  Vend.  &  Purch.  {6th  Am.  ed.)  [306,  307,  308],  221,  222;  2  Wil- 
liams, Ex.  (2d  Am.  ed.)  1251,  1253.  A  will  made  in  Ohio  in  18U,  by  one  in  pos- 
session of  real  estate  under  a  verbal  contract,  and  for  which  he  afterwards  obtained 
a  deed,  was  held  goodto  pass  the  legal  as  well  as  the  equitable  title.  Smith  v.  Jones, 
4  Ohio,  115. 
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tracted-for  estate  against!  the  vendor  and  the  personal 
[47]  representative  *of  his  own  devisor,  praying  a  specific 
'  performance  of  the   contract,  or  that  the  purchase- 

money  might  be  laid  out  in  the  purchase  of  another  estate,  and 
it  appeared  that  a  good  title  could  not  be  made ;  Lord  Eldon, 
after  great  deliberation,  dismissed  the  bill.  The  contract  ex- 
pressed, in  the  usual  manner,  that  the  remainder  of  the  purchase- 
money  should  be  paid  upon  a  good  title  being  made,  and  the 
codicil  directed  that  the  contract  should  be  carried  into  execu- 
tion ;  but  his  Lordship's  decision  was  founded  on  the  general 
principle,  and  not  on  the  particular  terms  of  the  contract.  In 
^adverting  to  Whittaker  v.  Whittaker,  which  was  urged  as  an 
iauthority  for  the  plaintiff,  his  Lordship  observed,  that  it  was  very 
difficult  to  maintain  the  doctrine  in  it,  which  went  beyond  what 
was  necessary  for  the  decision.  The  case  was  no  more  than 
this :  —  the  vendor  had  a  good  title.  The  estate  at  the  death  of 
Whittaker  in  equity  belonged  to  the  devisees  of  his  real  estate. 
The  vendor  objected  he  was  not  to  be  held  to  the  contract  for- 
ever, and  the  embarrassment  of  his  ( Whittaker's)  affairs  gave 
him  a  right  to  be  off.  But  as  to  the  devisees  of  the  land  and 
the  legatees  of  the  money,  their  interests  were  completely  fixed 
at  the  death  of  the  testator ;  and  the  only  question  was,  whether 
the  embarrassment  of  his  affairs  giving  that  right  to  the  vendor, 
should  vary  the  rights  as  between  them;  and  it  was  quite  clear, 
that  if  the  real  representative  had  been  an  heir  instead  of  a  de- 
visee, the  question  would  have  been  just  the  same.  The  cases 
establish,  that  whatever  is  the  state  of  liability  of  the  party  him- 
self at  his  death  must  be  the  state  of  liability  to  be  considered 
upon  questions  between  those  representing  him  after  his  death ; 
and  if  at  his  death  he  could  not  be  compelled  to  take,  clearly 
the  heir  could  not  say  to  the  executor,  "  I  will  have  the  estate, 

and  you  shall  pay  for  it."  <'  I  have  not  found  any 
[  48  ]       case,"  observed  *  his  Lordship,  "  that  has  induced  me 

to  suppose  that  if  this  were  between  the  heir  and  the 
personal  representative,  it  would  be  possible  for  the  heir  to  say, 
though  the  title  was  doubtful,  yet  being  the  real  representative,  lie 
is  entitled  to  take  it  as  it  is,  though  the  ancestor  never  meant  so 
to  take  it,  or  intimated  any  purpose  of  retiring  from  that  situa- 
tion in  which  he  had  a  right  either  to  insist  upon  a  good  title  oi 
to  refuse  the  estate ;  and  though  there  is  no  proof  that  the  an- 
cestor would  have  paid  for  the  estate  with  a  bad  title,  yet  the 
heir  shall  insist  that  the  personal  estate  shall  pay  for  it  out  of 
the  assets.  None  of  the  cases  give  any  color  for  that ;  Greea 
V.  Smith,  (a)  indeed,  seems  to  state  a  doctrine  quite  inconsist- 
ent." His  Lordship,  therefore,  held,  that,  as  no  title  could  b6 
made,  the  devisees  were  not  entitled  to  take  this  estate,  or  to 
have  another  estate  bought  for  them, 

(a)  1  Atk.  572. 
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It  will  be  observed  that  Lord  Eldon  adverted  to  the  circum- 
stance of  the  purchasing  devisor  not  having  himself  shown  an 
intention  to  take  the  estate  with  a  bad  title.  It  is  conceived, 
his  Lordship  here  alluded  to  such  evidence  of  intention  as 
would  have  amounted  to  an  acceptance  of  the  title.  Nothing 
short  of  this,  it  is  presuijaed,  could  have  any  effect ;  for,  to  admit 
parol  evidence  of  intention  as  such,  would  be  liable  to  the  objec- 
tion attaching  to  the  reception  of  extrinsic  evidence  in  aid  of,  or 
in  opposition  to  a  written  will.  It  is  true  that,  under  the  doc- 
trine in  question,  the  devise  is  incidentally  affected  by  this 
evidence,  since,  as  already  observed,  the  inquiry  whether  the 
contract  was  obligatory  on  the  testator  at  his  decease,  lets  i% 
any  evidence  which  would  be  admissible^in  a  suit  between  the 
vendor  and  vendee,  of  circumstances  discharging  the 
vendee,  as  a  difference  in  the  estate  from  *  that  con-  [  49  ] 
tracted  for,  not  capable  of  being  the  subject  of  compen- 
sation, or  the  like.  Of  coiarse  the  vendor  could  not  take  ad- 
vantage of  the  waiver  by  the  heir  or  devisee,  of  objections  to 
the  title  which  his  ancestor  or  devisor  might  have  advanced,  he 
(t.  e.  the  heir  or  devisee)  having  in  that  event  no  interest  in  the 
estate. 

In  the  cases  of  Whittaker  v.  Whittaker,  and  Broome  v. 
Monck,  the  contract  seems  to  have  been  binding  on  the  vendor, 
and,  therefore,  those  cases  do  not  decide  what  would  be  the 
effect  where  the  deceased  purchaser  was  bound  at  his  decease, 
but  the  Vendor  was  not,  a  case  which  clearly  may  and  often 
does  arise ;  as  where  a  written  contract  has  been  entered  into, 
which  is  duly  signed  by  one  party  and  not  by  the  other,  and  the 
signing  party  dies  before  there  has  been  any  act  of  part  per- 
formance, which  would  render  the  contract  obligatory  on  the 
other.  It  is  clear,  that  in  such  a  case,  the  surviving  (o)  party 
may  choose  or  not  to  enforce  the  performance  of  the  contract 
against  the  representatives  of  the  deceased :  should  he  decline, 
«f  course  the  contract  is  at  an  end,  and  the  property  remains 
unconverted  as  between  the  real  and  personal  representatives  of 
the  deceased  party.  K,  on  the  other  hand,  the  surviving  party 
choose  to  compel  performance,  the  question  arises  between  the 
respective  representatives  of  the  deceased,  whether  such  conver- 
sion has  taken  place.  For  instance,  suppose  the  deceased  party 
to  be  the  vendor,  if  the  surviving  party,  i.  e.  the  purchaser, 
should  (as  he  may)  call  upon  the  heir  or  devisee  of  the  deceased 
vendor,  to  convey  to  him  the  property  in  pursuance  of  his  an- 
cestor or  testator's  contract — upon  the  doctrine  in  question, 
would  depend  the  destination  of  the  purchase-money, 
*  which,  if  the  contract  is  to  be  considered  as  effect-       [  50  ] 

(a)  The  fact  of  survivorship  is  introduced  merely  for  the  convenience  of  distinction ; 
it  would,  of  course,  be  immaterial  whether  the  party  represented  as  the  survivor  were 
living  or  not. 
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ing  an  absolute  conversion  of  the  property,  would  belong  to 
the  personal  representatives,  if  not,  to  the  heir  or  devisee  of 
the  deceased  vendor.  The  writer  is  not  aware  of  any  direct 
authority  on  the  point ;  but,  perhaps,  it  would  be  ^donsideted  as 
governed  by  the  cases  (which  seem  to  be  analogous  in  princi- 
ple) in  which,  there  being  in  a  lease,  of  a  freehold '  estate,  a 
clause  entitling  the  lessee,  pending  the  term,  to  purchase  the- 
demised  property,  and  the  lessor  having  died  before  the  option 
of  the  lessee  has  been  declared,  the  latter  has  subsequently 
elected  to  purchase  the  property.  Under  such  circumstances,  it 
was  held  by  Lord  Eldon,  in  the  case  of  Tdwnley  v.  Bedwell,  (a) 
#n  the  authority  of  a  previous  decision  of  Sir  William  Grant,  (6) 
(but  without,  it  should'  seem,  approving  the  principle)  that  the 
rents  until  an  election  to  purchase  be  made,  belong  to  the  heir 
or  devisee  ;  but  that  when  it  is  made,  the  purchase-money  goes 
to  the  personal  representative  of  the  vendor. 

Bequests  of  chattel  interests  in  lands  are  governed  by  princi- 
ples wholly  different  from  those  which  regulate  devises  of  free- 
hold estates :  they  do  not,  like  the  latter,  pass  directly  to  the 
legatee,  as  the  alienee  of  the  testator,  but  forming  part  of  his 
personal  estate,  they  devolve  to  the  executor  or  other  general 
personal  representative,  who  is  bound,  in  subordination  to  the 
paramount  claims  of  creditors,  to  give  effect  to  any  bequest  in 
the  will,  specific  or  residuary,  comprising  the  property  in  ques- 
tion ;  ^  and,  therefore,  even  under  the  old  law,  it  was  quite  un- 

(ffl)  14  Yes.  591.  (6)  Lawes  o.  Bennct,  cit.  14  Ves.  596. 

1 "  All  leases  and  terms  of  lands,  tenements  and  hereditaments,  of  a  chattel 
quality,  are  chattels  real,  and  will  go  to  the  executor  or  administrator;  but  he  has  no 
interest  in  the  freehold  terms  or  leases.  The  general  rule  for  distinguishing  these 
two  kinds  is,  that  all  interests  for  a  shorter  period  than  a  life,  or  more  properly  speak- 
ing all  interests  for  a  definite  space  of  time,  measured  by  years,  months  or  days,  are 
deemed  chattel  interests ;  in  other  wordsj  testamentary,  and  of  the  nature,  for  the 
purposes  of  succession,  of  other  chattels  or  personal  property.  Thus  not  only  a 
term  for  one's  own  life,  or  for  the  life  of  another,  is  deemed  a  freehold  i  but  if  a  man 
grant  an  estate  to  a  woman  dum  sola  fait,  or  durante  viduitdte,  or  quamdiu  se  bene  geS' 
sirit,  or  to  a  man  and  woman  during  the  coverture  or  as  long  as  the  grantee  shall 
dwell  in  such  a  house,  or  so  long  as  he  pays  10/.  &c.,  or  until  the  grantee  be  promoted 
to  a  benefice,  or  for  any  like  uncertain  tinje  ;  in  all  these  cases  the  lessee  has  an  estate 
of  freehold  in  judgment  of  law ;  while  a  lease  for  1 6,000  years  is  not  a  freeljold,  but  a 
chattel  interest. 

"If  an  estate  be  limited  to  A  B  and  his  ^sjghs  during  C  D's  life,  it  is  a  freehold 
interest ;  but  if  it  be  limited  to  A  B  and  his  assigns  for  a  certain  number  gf  years,  if 
C  D  shall  so  long  live,  it  is  a  chattel,  and  will  go  to  his  executors  or  administrators. 

"  If  a  lessee  for  years  of  a  carve  of,  land  grants  to  another  a  rent  out  of  the  said 
carve  for  the  life  of  the  grantee,  that  is  a  good  charge  during  the  term,  if  the  grantee 
so  long  live ;  but  in  such  case  the.grantee  hath  but  a  chattel.  ^ 

"  A  made  a  lease  to  B  for  life .  by  indenture,  in  which  was  a  proviso,  that  if  the 
lessee  died  before  the  end  of  sixty  years  then  next  ensuing,  his  executor  should  have 
and  enjoy,  as  in  the  right  and  title  of  the  lessee,  for  the  term  of  so  many  of  the  years 
as  amounted  to  the  whole  number  of  sixty,  so  that  the  commencement  of  the  said 
sixty  shall  be  accounted  from  tlie  date  of  the  said  indenture :  The  lessee  made  two 
executors,  and  died:  One  of  them  entered  into  the.  land:  Arid  the  opinion  of  the 
Court  was,  that  no  leasfe  for  years  was  made  by  this  proviso  in  the  lessee,  nor  by 
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necessary,  as  regarded  the  testator's  competency  of  disposition, 
to  go  into  the  inquiry,  whether  he  was,  at  the  time  of  making 

remainder  in  his  executor ;  because  nothing  of  the  said  term  was  limited  to  the  lessee 
for  life  as  remainder  to  him  and  his  executors. 

"  There  are  certain  interests  in  land,  which,  although  of  an  uncertain  duration,  and 
therefore,  in  that  respect  participating  of  the  nature  of  freehold,  are  nevertheless  chat- 
tels. These  are  interests  created  by  the  statute  law,  and  are  securities  for  the  pay- 
ment of  debts,  namely,  estates  by  statute  merchant,  statute  staple,  and  by  elegit,  the 
possessors  of  which  are  said  to  hold  their  lands  as  freehold,  but  whose  interests  are 
really  chattel,  and  will  go  to  their  executors  and  administrators. 

"  Since  an  estate  of  freehold  or  inheritance  cannot  be  deriyed  out  of  a  texTn  for 
years,  no  words  of  limitation  can  alter  the  nature  of  the  latter  with  respect  to  the 
purposes  of  succession.  Thus  if  a  lease  for  years  we  made  to  a  man  and  his  heirs,  it 
shall  not  go  to  his  heirs  but  his  executors. 

"  So  if  a  lease  for  years  be  made  to  a  bishop,  parson,  or  other  sole  corporation,  and 
his  successors,  yet  it  will  go  to  the  executors  of  the  lessee ;  because  a  term  for  years 
being  a  chattel,  the  law  allows  none  but  personal  representatives  to  succeed  thereto, 
nor  can  this  mode  of  succession  be  altered  by  any  limitation  of  the  party. 

"  Again,  it  is  a  principle  of  law,  that  a  limitation  of  a  personal  estate  to  one  in  tail 
vests  the  whole  in  him.  Therefore,  where  a  term  for  years  is  devised  to  one  and  the 
heirs  of  his  body,  or  to  the  heirs-male  of  his  body,  the  term,  at  the  death  of  the  devi- 
see, shall  go  to  the  executor  and  not  to  the  heir. 

"  So  if  a  lease  for  years  is  given  to  A  and  the  heirs-male  of  his  body,  and  for  de- 
fault of  such  issue,  to  B  and  the  heirs-male  of  his  body,  these  words  give  to  A  the 
absolute  property  in  the  whole  estate  and  interest  transmissible  to  his  personal  repre- 
sentatives. In  a  modern  case  the  testator  devised  his  real  estates  to  A  for  life,  with- 
out impeachment,  &e.,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  heirs  of  the  body  of  A  :  By  codicil,  reciting  the  after-purchase 
of  a  leasehold  estate,  he  devised  the  same  to  the  trustees  named  in  his  will,  '  for  such 
estate  and  estates  and  in  such  manner  and  form '  as  his  real  estates  were  given  by 
will :  It  was  held  that  A,  taking  an  estate  tail  in  the  real  estates  under  the  will,  was 
nevertheless  entitled  to  the  absolute  interest  in  the  leasehold  bequeathed  by  the 
codicil. 

"  With  respect  to  the  limitation  of  real  estates,  where  an  estate  for  life  is  given  to 
the  ancestor,  followed  by  a  subsequent  limitation  to  his  heirs  general  or  special,  the 
subsequent  limitation,  as  in  the  case  just  stated,  vests  in  the  ancestor,  and  the  heir 
takes  not  by  purchase.  So  in  the  limitation  of  leasehold  estates,  generally  speaking, 
if  a  term  for  years  be  devised  to  one  for  life,  and  afterwards  to  the  heirs  of  his  body, 
these  words  of  limitation,  and  the  whole  vests  in  the  first  taker,  and  is  transmissible 
to  his  executor. 

"  Thus,  in  Theebridge  v.  Kilburne,  2  Ves,  Sen.  233,  where  a,  term  was  limited  in 
trust  for  S.  for  life,  and  immediately  from  and  after  her  decease,  to  the  heirs  of  the 
body  of  S.  lawfully  to  be  begotten,  if  the  term  should  so  long  endure,  and  in  default 
of  such  issue,  then  to  B.  :  Lord  Hardwicke  expressed  himself  of  opinion  that  the 
whole  term  vested  in  S.  Again,  in  Garth  w  Baldwyn,  2  Ves.  Sen.  646,  where  real 
and  personal  estates  were  devised  to  trustees,  in  trust  to  pay  the  profits  to  G.  during 
his  life,  and  afterwards  to  pay  the  same  to  the  heirs  of  his  body.  Lord  Hardwicke  held, 
that  the  personal  estate  vested  absolutely  in  G.  by  this  limitation. 

"  However,  if  there  appears  any  other  circumstance  or  clause  in  the  will,  to  show 
the  intention  that  these  words  should  be  words  of  purchase,  and  not  words  of  limita- 
tion, then  it  seems  the  ancestor  takes  for  life  only,  and  his  heir  will  take  by  purchase 
to  the  exclusion  of  his  executor. 

"  The  chattels  real  which  go  to  the  executor  or  administrator  are  not  confined  to 
terms  and  leases  of  lands,  but  extend  to  chattel  interests  in  incorporeal  hereditaments, 
such  as  leases  for  years  of  commons,  tithes,  fairs,  markets,  profits  of  leete,  corodies  for 
years,  and  the  like. 

"In  the  case  of  a  tenancy  from  year  to  year,  as  long  as  both  parties  please,  since 
the  death  either  of  the  lessor  or  lessee  does  not  determine  it,  the  interest  of  the  tenant 
is  transmissible  to  his  executor  or  administrator.  Therefore,  due  notice  to  quit  must 
be  given  to  the  latter  before  the  lessor  or  his  representative  can  recover  in  ejectment ; 
and  (he  executor  or  administrator  of  the  Ij^see  may  maintain  ejectment ;  and  it  has 
been  held  no  oljection  that  the  deniise  in  the  declaration  was  stated  to  be  for  seven 
years. 
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the  will,  possessed  of  a  term  of  years  which  formed  part  of  his 
property  at  his  decease  ;  {a)  such  an  inquiry  being  no  less  irrele- 

(a)  See  Wind  v.  Jekyl,  1  P.  W.  575  ;  see  also  James  v.  Dean,  1 1  Ves.  388. 


"  The  title  accrued  to  the  Crown  upon  attainder  of  felony,  where  the  party  held  not 
of  the  King,  viz.,  the  annum  diem,  et  vastum,  that  is,  power  not  only  to  take  the  profits 
for  a  year,  but  to  waste  and  demolish  houses,  and  to  extirpate  and  eradicate  woods 
and  trees,  is  but  a  chattel ;  and,  therefore,  though  granted  to  one  and  his  heirs  by  the 
King,  yet  shall  go  to  the  executor  and  not  to  the  heir. 

"  If  a  lease  be  made  to  several  for  a  term  of  years,  and  one  of  the  joint  tenants  dies, 
his  interest  accrues  to  the  survivors,  and  his  executors  or  administrators  shall  take 
none,  "* 

"  It  may  be  advisable  here  to  remark,  that  even  when  a  term  for  years  is  specifically 
devised,  it  will,  in  the  first  instance,  vest  in  the  executor,  by  virtue  of  his  office,  for 
the  usual  purposes  to  injhich  the  testator's  assets  shall  be  applied,  and  the  legatee  has 
no  right  to  enter  without  the  executor's  special  assent. 

"  If  the  testator  had  a  term  for  years,  this  vests  in  the  executor  or  administrator, 
and  he  cannot  refuse  it,  though  it  be  worth  nothing  j  for  the  executorship  or  adminis- 
tratorship is  entire,  and  must  be  renounced  in  ioto,  or  not  at  all.  But  there  is  this 
difference,  with  respect  to  his  liability  to  pay  the  rent,  dependent  on  the  fact,  whether 
the  executor  or  administrator  takes  possession  or  not ;  viz :  if  he  enters,  he  is  charge- 
able as  assignee  of  the  term  without  naming  him  executor  or  administrator  in  the 
declaration  ;  and  it  is  immaterial  whether  he  has  assets  or  not ;  for  he  cannot  plead 
plene  administravit,  and  the  judgment  is  de  bonis  propriis.  If,  indeed,  the  land  be  of 
less  value  than  the  rent,  he  may  plead  the  special  matter,  viz  :  that  he  has  no  assets, 
and  the  land  Is  of  less  value  than  the  rent,  and  pray  judgment,  whether  he  shaU  be 
charged  otherwise  than  in  the  character  of  executor.  And  in  an  action  for  use  and 
occupation  generally,  where  it  appeared  that  the  defendant,  who  was  the  adminis- 
trator of  the  original  tenant,  under  an  agreement  for  a  lease,  had  taken  possession, 
after  the  intestate's  death,  yet,  it  having  been  proved  by  the  defendant,  under  the  gen- 
eral issue,  that  the  premises  had  been  productive  of  no  profit  to  him,  and  that,  eight 
months  after  the  death  of  the  intestate,  he  had  offered  to  surrender  them  to  the  plain- 
tiff, It  was  held,  that  this  constituted  a  good  defence  to  the  action.  On  the  other  hand, 
if  the  executor  or  administrator  does  not  enter,  though  he  cannot  so  waive  the  term  as 
not  to  be  liable  to  the  rent,  as  far  as  he  has  assets,  yet  he  is  only  chargeable  in  the 
detinet  in  his  representative  character,  and  he  may  plead  plene  adminislravit  in  dis- 
charge of  the  action. 

"  Generally  speaking,  the  Courts  of  Equity  follow  the  rules  of  law  in  their  con- 
struction of  equitable  interests ;  and,  consequently,  the  beneficial  interest  in  a  term, 
where  the  person  entitled  to  it  has  no. higher  interest  in  the  estate,  is  treated  as  a 
chattel  interest,  and  is  transmissible  to  the  personal  representatives  in  the  same  man- 
ner as  the  legal  estate.  There  is,  however,  a  particular  sort  of  term,  usually  called 
a  '  Term  atteUdant  upon  the  inheritance,'  the.  beneficial  interest  in  which  is  regarded 
in  equity  in  a  peculiar  way ;  and  considered  as  completely  consolidated  with  the  free- 
hold and  inheritance,  so  as  to  follow  the  fee  in  all  the  various  modifications  and 
charges  to  which  it  may  be  subjected  by  the  acts  of  law  or  of  the  owner.  The 
consequence  is,  that  this  interest  is  not  looked  upon  in  equity  as  a  chattel ;  it  is  not 
assets  in  the  hands  of  the  executor  or  administrator,  nor  liable  to  the  simple  contract 
debts  of  the  deceased,  but  is,  together  wfth  the  fee,  real  assets."  1  Williams,  Ex.  (2d 
Am.  ed.)  462  to  469. 

"  When  a  term  for  years  is\created  for  a  particular  purpose,  as  for  raising  money 
for  payment  of  debts,  or  portions  for  younger  children,  and  the  purpose  for  wJiich  the 
term  was  created  is  satisfied,  the  termor  is  considered  in  equity  as  a  trustee  for  the 
owner  of  the  inheritance ;  and  though  at  law  the  term  is  deemed  a  term  in  gross  in 
such  trustee,  yet  in  equity  it  follows  the  fee,  and  is  looked  upon  as  completely  consoli- 
dated with  it.  Hence  it  is  not  regnrded  as  personal  assets  in  the  hands  of  the  executor 
of  the  person  entitled  to  the  fee,  but  as  real  assets  which  go  to  his  heir.  Yet  this  must 
not  be  understood  of  every  term  which  attends  the  inheritance;  for  where  a  termor 
purchases  the  freehold  and  inheritance,  and  takes  a  conveyance  thereof  in  the  name 
of  a  trustee,  although  the  term  in  himself  will  be  attendant  on  his  equitable  fee-simple, 
yet,  at  his  death,  it  will  be  assets  in  the  hands  of  his  personal  representatives."  2 
Williams,  Ex.  (2d  Am.  ed.)  1193. 
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yant'in  the  case  of  a  bequest  of  leaseholds  held  by  a  chattel 
lease,  than  in  that  of  a  horse  or  a  watch,  or  any  other  personal 
chattel.     Freeholds  pur  autre  vie  ^  require  a  distinct 
consideration  *  in  connection   with    the  testamentary        [  54  ] 

1  See  Eipley  v.  Waterworth,  7  Ves.  (Sumner's  ed.)  425,  453,  Mr.  HoveDden's  note 
(4);  Watkins  v.  Lea,  6  Ves.  (Sumner's  ed.)  633,  644,  Mr.  Hovenden's  note  (3); 
Oldham  v.  Pickering,  Carth.  376  ;  Aylett  v.  Aylett,  1  Wash.  300.  1  Hoff.  Ch.  R.204, 
225.  In  Indiana,  any  estate  pur  autre  vie  shall  be  devisable  by  will  executed  as  in 
other  cases.  Rer.  Stat.  1845,  p.  484,  §  6.  In  New  Jersey,  express  provision  is  made  by 
statute  for  devising  estates  pur  autre  vie.     Stat.  N.  Jersey,  1 847,  p.  368. 

"  By  the  common  law,  if  lands  had  been  limited  to  A  for  the  life  of  B,  and  A 
had  died  in  the  lifetime  of  B,  an  estate  arose  by  general  occupancy ;  for  as  the  lands 
could  not  go  to  the  heir  for  want  of  words  of  inheritance,  nor  to  the  executor  or 
administrator  in  respect  of  the  estate  being  freehold,  there  was  no  legal  owner ;  where- 
fore the  law  gave  it  to  the  first  person  who  could  enter ;  and  in  the  hands  of  suc]v 
general  occupant,  the  estate  was  not  subject  to  the  debts  of  the  grantee  pur  autre  vie. 
If,  however,  the  estate  was  limited  to  A  and  his  heirs  during  the  lifetime  of  B,  and 
A  died' in  B's  lifetime,  the  heir  was  held  to  be  entitled,  not  as  heir,  but  as  special 
occupant.  In  like  manner,  if  the  estate  was  limited  to  A  and  his  executors  and  ad- 
ministiators  during  the  life  of  B,  the  more  established  opinion  (although  contrary  to 
some  high  authority)  appears  to  be  that  the  executors  and  administrators  were 
entitled,  as  special  occupants,  provided  the  estate  consisted  of  corporeal  heredita- 
ments ;  for  although  the  heir  might  be  a,  guasi  special  occupant  of  Incorporeal,  it 
seems  clear  that  executors  or  administrators  could  not,  nor  could  there  be  any  gen- 
eral occupant. 

"It  was  held  generally,  that  an  estate jowr  autre  vie  was  not  devisable;  and  in  order 
to  remedy  this,  and  to  prevent  as  well  the  inconvenience  of  scrambling  for  estates, 
and  getting  the  first  possession  after  the  death  of  the  grantee,  as  also  for  preserving 
and  continuing  the  estate  during  the  life  of  the  cestui  qui  vie,  it  was  enacted  by  the 
Statute  of  Frauds,  (29  Gar.  II.  c.  3,  §  12,)  that '  from  henceforth  any  estate  pur  autre 
vie,  shall  be  devisaible  by  a  will  in  writing,  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  his  express  directions,  attested  aiid 
subscribed  in  the  presence  of  the  devisor  by  three  or  more  witnesses.  And  if  no  such 
devise  thereof  be  made,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  to  him  by  reason  of  a  special  occupancy,  as  assets  by  descent,  as  in  case 
of  lands  in  fee  simple.  And  in  case  there  be  no  special  occupant  thereof,  it  shall  go  to 
the  executors  or  administrators  of  the  party  that'  had  the  estate  thereof  by  virtue  of  the 
grant,  and  shall  be  assets  in  their  hands.' 

"In  a  modern  case,  Atkinson  v.  Baker,  4  T.  E.  229,  a  point  arose  to  whom  the 
estate  pur  autre  vie  would  go,  if  limited  to  a  man,  his  heirs,  executors,  arid  administrators ; 
and  it  was  argued  in  favor  of  creditors  generally,  that  the  administrator  was  entitled ; 
but  the  Court  decided  for  the  heir. 

"  A  question  has  been  raised  since  the  statute,  whether,  if  a  rent  be  limited  to  a  man, 
his  executors  and  administrators  pur  autre  vie,  and  the  grantee  die  living  cestui  qui  vie, 
and  without  having  disposed  of  it  in  his  lifetime,  it  is  not  determined,  notwithstanding 
the  statute ;  on  the  ground  that  it  was  intended  to  apply  to  those  estates  only  in 
which  executors  or  administrators,  if  named,  might  take  as  special  occupants,  and 
consequently  not  to  incorporeal  hereditaments.  The  better  opinion  appears  to  be, 
that  the  statute  nevertheless  gives  the  estate  to  the  executors  or  administrators ;  but  to 
avoid  the  doubt,  it  is  usual  to  limit  the  rent  to  the  grantee,  his  executors  and  assigns, 
fbr  a  certain  number  of  years,  determinable  on  the  death  of  the  cestui  qui  vie. 

"  Since  these  remarks  were  written,  the  Court  of  Common  Pleas  has,  it  should 
seem,  settled  the  point.  In  Bearpark  v.  Hutchipson,  7  Bing.  178,  it  was  held  by  that 
Court,  after  taking  time  to  consider,  that  if  a  rent  charge  be  granted  to  a  man  during 
the  life  of  another,  without  further  words,  and  the  grantee  dies  during  the  life  of  the 
cestui  qui  vie,  the  right  to  the  rent  charge  rests  in  the  personal  representative ;  and 
Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court,  obseryed,  with  respect  to  the 
objection  that  the  statute  is  limited  to  such  estates  as  were  9apable,  before  the  statute, 
pf,  occupancy,  that '  special  occupant  of  rent,'  was  a  legal  phrase,  in  common  use,  and 
possessing  a  known  meaning,  before  the  statute,  as  descriptive,  not  of  the  person  who 
aiould  enter  and,  occupy,  but  who  stould  receive  or  take  rent ;  and  that,  therefore,  the 
sounder  construction  of  the  second  branch  of  the  statute  was  to  make  it  include  the 
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power.  This  species  of  estate  stands  distinguished  fiom 
all  other  interests,  freehold  or  chattel,  by  this  peculiar  qual- 
ity :  that  it  is  capable  of  being  rendered  transmissible  to 
either  real  or  personal  representatives,  according  to  the  terms  of 

grantee  of  rent,  since  such  estates  were  held,  in  common  parlance,  to  be  the  subject 
of  special  occupancy. 

"  If  the  executor  should  die  intestate,  it  may  be  doubted  whether  the  estate  would 
go  to  his  administrator,  or  to  the  administrator  de  bonis  rum. 

"Under  the  above  statute  .of  the  29  Car.  II.  c.  3,  §  12,  the  owner  of  an  estate  pur 
autre  vie  may  devise  it  to  several  in  succession,  so  as  to  designate  who  shall  occupy 
till  cestui  qui  vie  dies,  and  to  leave  no  interval  or  chasm.  But  a  question  may  arise, 
as  to  what  shall  become  of  the  estate  if  it  be  only  partially  devised,  i.  e.  if  it  be 
devised  for  a  period  which  expires  before  the  estate  pur  autre  vie  ends.  In  Doe  v. 
Eobinson,  8  Barn.  &  C.  296,  the  Court  of  K.  B.  decided,  that  the  residue,  whereof 
there  is  no  devise,  belongs  to  the  representatives  of  the  devisor:  In  that  case,  the 
tenant  of  lands  granted  '  to  him  and  his  heirs,'  pur  autre  vie,  devised  them  to  A  B 
without  saying  more,  and  A  B  died,  living  cestui  qui  vie ;  and  it  was  held  that  the 
heir  of  the  devisor  was  entitled  as  special  occupant. 

"  By  Stat.  1,  Vict.  c.  26,  §  3,  (which,  however,  does  not  extend  to  any  will  made 
before  Jan.  1,  1838,)  estates  pur  autre  vie  may  be  disposed  of  by  will,  executed  as 
required  by  that  act,  whether  there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  of  whatever  tenure  they  shall  b^  and  whether  the  same  shall  be  a  corporeal  or 
incorporeal  hereditament."     1  Williams,  Ex.  (2d  Am.  ed.)  469  to  472. 

"  It  must  be  remarked  also,  that  the  Statute  [of  Frauds,  29  Car.  II.  c.  3,  §  12,]  does 
not  declare  to  whom  the  residue  or  surplus,  which  shall  remain  in  the  hands  of  the 
executors  or  administrators,  shall  belong,  in  case  the  estate  goes  to  them  under  the 
statute :  And  in  the  case  of  Oldham  v.  Pickering,  Carth.  376,  it  was  determ^ined,  that 
such  residue  was  not  distributable  amongst  the  next  of  kin;  for,  notwithstanding  the 
alteration  by  the  statute,  the  estate  remained  freehold.  This  gave  occasion  to  the 
passing  of  the  Stat.  14  Geo.  II.  c.  20,  §  9,  which,  after  reciting  the  statute  of  Car.  II., 
and  that  doubts  had  arisen,  where  no  devise  was  made  of  such  estates,  to  whom  the 
surplus  of  such  estates,  after  the  debts  of  such  deceased  owners  thereof  are  fully  satis- 
fied, shall  belong,  enacts,  '  that  such  estates  pur  autre  vie,  in  case  there  be  no  special 
occupant  thereof,  of  which  no  devise  shall  have  been  made  according  to  the  said  act 
for  prevention  of  frauds  and  perjuries,  or  so  much  thereof  as  shall  not  have  been  so 
devised,  shall  go,  be  applied  and  distributed,  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate.' 

"Neither  of  these  statutes,  however,  provides  expressly  for  the  case  of  a  tenant 
pur  autre  vie  dying  intestate  as  to  that  estate,  but  having  made  a  valid  will  of  his  per- 
sonalty ;  or,  in  other  words,  the  statutes  omit  to  state  whether  the  surplus  shall  in  such 
case,  go  according  to  the  personal  estate  disposed  of  by  the  will,  or  as  undisposed  of 
personal  estate.  Nor  is  any  provision  made  by  these  statutes  for  the  suiplus  which 
may  be  in  the  hands  of  an  executor  or  administrator  as  special  occupant.  Both  these 
points  were  fully  considered  by  Lord  Eldon,  in  the  case  of  Eipley  v.  Waterworth,  7 
Vesey,  445,  451.  There  lands  had  been  limited  to  a  man,  his  executors,  administra- 
tors, and  assigns  pur  autre  vie:  he  died,  having  published  his  will,  (not  attested 
according.to  the  Statute  of  Frauds)  and  appointed  an  executor,  and  made  a  residuary 
bequest  of  his  personal  estate :  There  were  four  distinct  claimants,  the  heir-at-law, 
the  residuary  legatee,  and  the  next  of  kin  ;  and  a  claim  was  made  by  the  executor  for 
his  own  benefit :  For  the  heir-at-law  it  was  urged,  that  it  was  real  estate,  viz :  a 
•  descendible  freehold  ;  that  it  would  not  pass  by  an  unattested  will,  and  an  executor 
could  not,  at  common  law,  take  as  special  occupant ;  and,  therefore,  the  heir-at-law 
was  entitled :  For  the  residuary  legatees  and  next  of  kin  it  was  urged,  that  an  execu- 
tor might,  at  common  law,  take  an  estate  pur  autre  vie,  as  special  occupant  j  and  that 
even  prior  to  the  Statute  of  Frauds,  it  was  assets  in  his  hands  ;  and  that  it  would  be 
strange  if  (the  statute  providing,  that  where  there  is  no  special  occupant,  it  shall  go 
to  the  executor)  it  should  not  go  to  the  executor,  where  it  is  expressly  given  to  him ; 
and  that  the  executor  would,  as  special  occupant,  take  it  as  personal  estate  chargeable 
with  debts,  and  subject  to  application  as  personal  estate,  after  debts  paid  :  The  Lord 
Chancellor  was  of  opinion,  that  it  could  in  no  event  go  to  the  heir;  that  it  did  not 
belong  to  the  executor;  and  that,  as  between  the  next  of  kin  and> residuary  legatee, 
the  executor  was  in  equity  a  trustee  for  those  to  whom  the  testator  had  given  the  per- 
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the  instrument  creating  the  estate,  or  rather  the  instrument  vest- 
ing it  in  the  deceased  owner,  or  in  the  person  under  whom  he 
derived  his  title  by  act  of  law ;  for  it  seems  now  to  be  admitted 
that  the  devolution  of  the  estate  is  regulated  by  the  words  of 
limitation  contained  in  the  last  conveyance,  without  regard  to 
the  mode  of  its  original  creation.  Estates  pur  autre  vie  are 
devisable  by  the  express  terms  of  the  Statute  of  Frauds,  (29 
Car.  II.  c.  3,  s.  12,)  the  Act  of  Henry  VIII.  being  (according  to 
the  prevalent  and  probably  the  better  opinion,)  confined  to  es- 
tates of  inheritance  in  fee  simple,  (a) 

Though  the  Statute  of  Frauds  required  three  witnesses  to  the 
devise  of  an  estate  pur  autre  vie,  yet  it  has  been  long  settled, 
that,  where  the  property  devolves  otherwise  than  to  the  heirs  of 
the  owner,  {i.  e.  where  it  is  limited  either  to  his  executors  or 
administrators  or  to  the  last  taker  indefinitely,  without  any  ex- 
press mention  of  either  class  of  representatives,)  it  is  distributable 
as  part  of  his  personal  estate,  whether  he  died  testate  or  intes- 
tate ;  and,  by  a  necessary,  consequence  of  this  principle,  an  ex- 
ecutor taking  it  as  such  is  bound  to  give  effect  to  any  bequest 
or  direction  in  the  will  affecting  such  property,  though  the  will 
might  not  have  been  attested  in  the  manner  required  by  the 
statute  in  question,  (b)  By  the  recent  act  (sec.  3,)  the  testa- 
mentary power  is  expressly  extended  to  "  estates  pur  autre  vie 

(a)  Anonymous,  Cart.  211. 

(6)  Kipley  v.  Waterworth,  7  Ves.  425. 

sonal  estate,  by  a  will  sufficient  to  pass  personal  estate,  and,  therefore,  he  must  be  con- 
sidered as  holding  it  for  the  residuary  legatee. 

"  With  respect  to  estates  pur  autre  vie  of  any  deceased  person,  who  shall  not  have 
died  before  the  first  day  of  January,  1838,  the  statute  1  Vict.  c.  26,  after  repealing  the 
above  mentioned  statutes  of  Car.  II.  and  Geo.  II.  and  enacting  by  section  3,  that  the 
power  of  every  person  to  devise  his  estate  shall  extend  to  estates  pur  autre  vie,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof,  and  whether  the  same  shall 
he  a  corporeal  or  incorporeal  hereditament,  proceeds  to  enact,  by  section  6,  that,  '  if 
no  disposition  by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature, 
the  same  will  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason 
of  special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freeehold  land  in  fee  sim- 
ple ;  and  in  case  there  shall  be  no  special  occupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  execu- 
tor or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant 
and  if  the  same  shall  come  to  the  executor  or  administrator  either  by  reason  of  » 
special  occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  the  testa- 
tor or  intestate. 

"  In  the  case  last  cited.  Lord  Eldon  observed,  with  respect  to  the  claim  of  the  ex- 
ecutor for  his  own  benefit,  that  he  doubted  whether  an  executor  or  administrator  ever 
takes  anything  as  such  which  he  will  not  be  bound  to  apply  as  personal  estate  of  the 
testator  or  intestate:  And  in  Milner  v.  Harewood,  18  Vesey,  273,  his  Lordship  recur- 
ring to  his  decision  in  Ripley  w.  Waterworth,  7  Vesey,  44.'),  said,  'I  have  determined, 
and  I  see  no  reason  to  dissent  from  it,  that,  where  the  executor  is  the  special  occupant, 
taking  as  executor,  he  must  hold  that  as  all  other  property  taken  by  an  executor,  and 
therefore  distributable  in  this  Court.'  From  this  principle  it  seems  to  be  a  necessary 
deduction,  that  whenever  personal  estate  is  limited  to  executors  or  administrators  as 
purchasers,  they  will  take  for  the  benefit  of  the  persons  entitled  to  the  personal  estate." 
2  Williams,  Ex.  (2d  Am.  ed.)  1189  to  1192. 
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whether  there  shall  or  shall  not  be  any  special  occn- 
[  55  ]        pant  thereof,  and  whether  *  the  same  shall  be  freehold, 

customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  the  same  shall  be  a 
corporeal  or  an  incorporeal  hereditament." 

A  question  often  agitated,  but  never  entirely  settled,  in  regard 
to  the  devising  power  over  estates  of  this  description,  was, 
whether,  where  they  were  limited  to  the  tenant  pur  autrie  vie 
and  the  heirs  of  his  body,  they  could  be  devised  without  some 
act  on  his  part  to  bar  the  entail.  It  was  admitted  on  all  hands, 
that  if  the  property  were  undisposed  of,  it  would  devolve  to  the 
heir  special  per  formam  doni ;  it  was  equally  clear,  that  an  alien- 
ation by  deed  was  an  effectual  bar  to  the  entail ;  but  the  doubt 
was,  whether  the  estate  was  devisable  by  will  alone,  without 
any  such  previous  alienation.  The  authorities  on  the  point  are 
few  and  contradictory.  In  Doe  v.  Luxton,  (a)  Lord  Kenyon 
inclined  to  think  that  the  devise  was  good  ;  but  his  Lordship's 
dictum  stands  opposed  to  that  of  Lord  Redesdale,  in  the  case 
of  Campbell  v.  Sandyg,  (b)  and  to  the  decision  of  Lord  Man- 
ners in  the  case  of  Dillon  v.  Dillon,  (c)  who  held  that  a  quasi 
tenant  in  tail  of  an  estate  pur  autrie  vie,  could  not  by  devise 
exclude  the  title  of  remainder-man  ;  and  such  was  evidently  the 
impression  of  Sir  T.  Plumer,.  in  the  case  of  Blake  v.  Luxton.  (d) 
The  recent  statute  does  not  in  terms  dispose  of  this  debatable 
point,  brrt  has,  it  should  seem,  done  so  in  effect,  by  the  language 
of  the  general  enabling  clause,  sect.  3,  which  extends  the  devis- 
ing power  to  "  all  real  estate  and  all  personal  estate,  which  he 

(the  testator)  shall  be  entitled  to,  either  at  law  or  in 
[  56  ]        equity,  at  the  time  of  *  his  death,  and  which,  if  not  so 

devised,  bequeathed,  or  disposed  of,  would  devolve  upon 
the  heir-at-law,  or  customary  heir  of  him,  or,,  if  he  became  entitled 
by  descent,  of  his  ancestor,  or  upon  his  executor  or  administrator." 
The  terms  of  this  enactment  evidently  restrict  it  to  cases  in 
which  property,  in  the  absence  of  disposition,  would  devolve  to 
the  general  real  or  personal  representatives  of  the  testator,  as 
distinguished  ftom  the  case  now  under  consideration,  in  which 
the  devolution  would  be  to  the  heir  special. 

(o)  6  Durn.  &  East,  293.  (6)  1  Scho.  &  Lef.  294. 

(c)  2  Ball  &  Bea.  77.  (d)  Coop.  186. 
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Devises  to  corporations. 

Disability  of  corporations  to  take  by  devise. 

Devises  to  corporations  in  trust,  [p.  58.] 

Devises  to  aliens,  [p.  59.] 

Whether  the  proceeds  of  real  estate  can  be  given  to  alien,  [p.  60.] 

As  to  denization  and  naturalization,  [p.  62. J 

Acts  of  naturalization  not  retrospective,  fp.  62.] 

As  to  devises  and  legacies  to  attesting  witnesses,  [p.  63,] 

Period  of  credibility,  [p.  63.] 

Stat.  25  Geo.  II.  u.  6.  Beneficial  devises  and  legacies  to  attesting  witnesses  void, 
[p.  64.]- 

and  witnesses  competent,  [p.  64.] 

Creditors  whose  debts  are  charged,  good  witnesses,  fp.  64.  [ 

Points  decided  on  the  statute,  [p.  65.] 

Stat.  1  Vict.  26.  Will  not  to  be  void  on  account  of  incompetency  of  attesting  wit- 
ness, [p.  66.] 

Gift  to  an  attesting  witness,  or  wife  or  husband  of  witness,  to  be  void,  [p.  66.] 

Creditor  attesting  to  be  admitted  a  witness,  [p.  66.] 

Executor  to  be  admitted  a  witness,  [p.  66.] 

Kemarks  upon  new  law  as  to  interested  witnesses,  [p.  67J 

Executor  now  not  entitled  to  undisposed  of  personalty,  [p.  67.] 

Devise  to  heir,  its  effect  under  the  old  law,  [p.  67.] 

Devises  to  testatoi-'s  heir,  [p.  68.] 

Stat.  3  &  4  Wra.  IV.  ch.  106,  sect.  3,  making  heir  devisee  a  purchaser,  [p.  68.] 

The  statute  of  34  Hen.  VHI.  c.  5,  expressly  excepted  out  of 
its  enabling  clause  devises  to  bodies  politic  and  corporate  ;  and, 
accordingly,  it  was  held  that  a  devise  to  a  corporation,  -whether 
aggregate  or  sole,  either  for  its  own  benefit  or  as  a  trustee,  was 
void;  and  the  lands  so  devised  descended  to  the  heir,  either 
beneficially  or  charged  with  the  trust,  as  the  case  might  be.  (a)  ^ 

(a)  Souleyw.  Clockmakers'  Company,  1  Bro.  C.  C.  81. 


1  The  New  Tork  Eevised  Statutes  (2  vol.  p.  57,  §  3,)  have  turned  the  simple  excep- 
tion in  the  English,  and  in  the  former  statue  of  New  York,  into  an  express  prohibi- 
tion, by  declaring,  that  no  devise  to  a  corporation  shall  be  valid  unless  the  coi-poration 
be  expressly  authorized  to  take  by  devise.  4  Kent  (4th  ed.)  507 ;  Wright  v.  Meth. 
Epis.  Church,  1  Hoff.  Ch.  E.  225  ;  Andrew  v.  New  York  Bible  and  Prayer  Book  Soc. 
4  Sandf.  Sup.  Ct.  156.  There  was  the  same  construction  of  the  preexisting  statutes. 
Jackson  v.  Hammond,  2  Caines's  Cas.  in  Err.  337 ;  M'Gartee  v.  Orphan's  Asylum,  9 
Cowen,  437.  Where  a  legacy  was  given  to  a  corporation,  in  New  York,  in  t™5'>  ™'' 
an  authorized  pious  use,  and  also  for  a  use  foreign  and  extrinsic  to  those  wmch  the 
corporation  could  execute  by  law,  the  trust  being  entire  and  indivisible,  was  held  void. 
Andrew  v.  New  York  Bible  and  Prayer  Book  Soc.  4  Sandf.  Sup.  Ct.  156. 

But  a  bequest  to  a  religious  society,  as  such,  is  valid  as  a  gift  for  pious  and  charitable 
uses,  where  there  is  no  doubt  as  to  the  intended  legatee,  although  the  society  is  not 
incorporated.  Baules  v.  Phaleii,  4  Barbour,  Sup.  Ct.  80;  Hornbeck  v.  Ainer.  Bible 
Societv,  2  Sandf.  Ch.  133.  See  Owens  v.  The  Missionary  Society  of  the  M.  Hi. 
Church,  4  Kernan,  (N.  Y.)  380.  . 

By  statute  in  Indiana  a  devise  may  be  made  to  any  person  or  corporation  capaoie 
9* 
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The  recent  statute  contains  nd|such  prohibition,  the  legislature 
having  contented  itself  with  regulating  and  defining  the  powers 
and  capacities  of  testators,  without  in  any  manner  interfering 
with,  or  attempting  to  define,  the  capacities  of  persons  to  take 
under  testamentary  dispositions,  which  it  has  left  to  be  ascer- 
tained and  determined  by  the  application  of  the  general  princi- 
ples of  law.  If,  therefore,  the  disability  of  corporations  to  ac- 
quire real  estate  by  devise,  had  been  created  by  the  statute  of 
Henry,  the  recent  Act  of  the  7th  of  Will.  IV.  &  1  Vict.  c.  26, 
would,  by  repealing  that  statute  without  reviving  the  prohibition, 
have  had  the  effect  of  giving  validity  to  such  devises ;  but  this 
is  not  the  case.  The  disability  of  corporations  to  hold  real  "prop- 
erty was  created  by  various  antecedent  statutes,  (») 
[  58  ]  which  appear  to  have  *  been  founded  on  the  principle, 
that,  by  allowing  lands  to  become  vested  in  objects 
endued  with  perpetuity  of  duration,  the  lords  were  deprived  of 
escheats  and  other  feudal  profits.  Hence,  the  necessity  of  ob- 
taining the  King's  license,  he  being  the  ultimate  lord  of  every 
fee  in  the  kingdom;  but  this  license  only  remitted  his  own 
rights,  and  did  not  prevent  the  right  of  forfeiture  accruing  to  in- 
termediate lords.  Doubts  having  arisen,  however,  at  the  Revo- 
lution, how  far  such  license  was  valid,  (b)  as  being  an  exercise 

[a]  Magna  Charta,  c.  36  ;  9  Hen.  III.  c.  36  ;  7  Edw.  I.  c.  1 ;  34  Edw.  I.  St.  3 :  13 
Edw.  III.  c.  3  ;  15  Ed.  II.  c.  5  ;  33  Hen.  Vin.  c.  10. 
(6)  Hawk.  P.  C.  293. 

by  law  of  holding  real  estate.  Eev.  Stat.  Ind.  1843,  p.  485,  §  2.  Corporations  are 
not  excepted  out  of  the  Statute  of  Wills  in  Massachusetts,  or  prohibited  from  taking 
land  by  devise.    The  same  is  also  the  case  in  many  other  States. 

The  cojnmon-law  right  of  taking  personal  property  by  bequest  was,  it  seems, 
always  enjoyed  by  corporations  equally  with  individuals.  2  Atk.  37;  Phillips' 
Academy  v.  King,  12  Mass.  546;  In  Re  Howe,  1  Paige,  214  ;  M'Cartee  v.  Orphan's 
Asylum,  9  Cowen,  437  ;  Angell  &  Ames,  Corp.  (3d  ed.)  137  ;  Burr  v.  Smith,  7  Ver- 
mont, 241 ;  Burbank  w.  Whitney,  24  Pick.  151 ;   Gibson  v.  M'Call,  1  Richardson,  174. 

A  bequest  is  good,  both  to  a  domestic  and  to  a  foreign  corporation,  in  Massachu- 
setts. Burbank  v,  Whitney,  24  Pick.  151.  See  Sutton  v.  Cole,  3  Pick.  232;  Clapp 
V.  Stoughton,  10  lb.  463;  Washburn  v.  Sewall,  9  Metcalf,  280;  Bartlett  v.  Nye,  4 
lb.  378.  Eleemosynary  corporations  of  other  States,  may  take  land  in  Pennsylvania 
by  devise,  although  prevented  by  the  statutes  of  wills  of  the  States  where  they  are 
incorporated,  from  so  taking  lands  in  those  States.  Thompson  v.  Swoope,  24  Penn. 
State  R.  474. 

A  devise  to  an  association  for  religious  purposes,  unincorporated  at  the  testator's 
death,  but  since  is  incorporated,  is  good  in  Pennsylvania.  Zimmerman  v.  Anders,  6 
Watts  &.S.  218.  See  Sanderson  v.  White,  18  Pick.  336  ;  Angell  &  Ames,  Corp.  (3d 
ed.)  150;  VoorheesD.  Voorhees,  2  Halst.  ch.  511.  But  in  New  York,  where  a  testa- 
tor by  his  will  made  in  1832^  and  which  took  effect  in  1834,  bequeathed,  after  certain 
legacies,  the  residue  of  his  estate  "  to  the  Methodist  General  American  Missionary 
Society,  appointed  to  preach  the  gospel  to  the  poor,  L.  C,"  a  voluntary  association 
then  existing,  and  which  subsequently  to  his  death  merged  in  and  became  incorpo- 
rated as  the  Missionary  Society  of  the  Methodist  Episcopal  Church,  it  was  held,  in  a 
suit  between  the  incorporated  society  and  the  ne.xt  of  kin  to  the  testator,  that  the 
beqtiest  was  invalid,  and  the  next  of  kin  were  entitled  to  the  residue.  Owens  u.  The 
Missionary  Society  of  the  M.  E.  Church,  4  Kernan,  380.  The  bequest  in  this  case 
was  held  not  valid  as  one  made  to  the  association  for  its  own .  benefit,  on  account 
of  its  want  of  capacity  to  take,  and  the  Court  refused  to  sustain  it  as  a  charitable  or 
reugious  use.  lb. 
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of  the  dispensing  power  formdHy  claimed  by  the  crown,  (but 
which  it  is  pretty  evident,  it  was  not,  but  merely  a  waiver  of  its 
own  right  of  forfeiture,)  the  statute  7  &  8  Will.  III.  c.  37,  was 
passed,  which  provides  that  the  crown  for  the  future,  at  its  own 
discretion,  may  grant  licenses  to  alien  or  take  in  mortmain,  of 
whomsoever  the  tenements  shall  be  holden.  At  this  day,  there- 
fore, the  license  from  the  crown  protects  against  forfeiture  to 
any  intermediate  lord. 

Where  real  estate  is  devised  upon  trust  to  a  corporation  not 
licensed,^  or  not  empowered  by  Act  of  Parliament  or  charter,  to 
take  lands  in  mortmain,  the  devise  is,  of  course,  void  at  law,  and 
the  estate  descends  to  the  heir  charged  with  the  trust,  (supposing 
that  it  is  not  illegal  as  being  in  favor  of  charity,)  in  the  same 
manner  as  where  a  devise  to  a  trustee  fails  by  the  death' of  the 
devisee  in  trust  in  the  testator's  lifetime. 

It  should  be  observed,  however,  that  devises  to  corporations 
are  authorized  by  some  acts  of  Parliament.  For  instance,  the 
statute  of  43  Eliz.  c.  4,  was  held  to  render  valid  appointments  to 
corporations  for  charitable  uses,  (a)^  and  though  devises  to  such 
uses  are  now  prevented  by  the  Act  of  9  Geo.  II.  c.  36, 
yet  the  4th  section  of  the  latter  statute  *  excepting  out  [  59  ] 
of  its  operation  gifts  to  the  Colleges  in  the  two  English 
Universities,  and  the  Colleges  of  Eton,  Winchester  and  Westmin- 
ster, seems  to  have  had,  so  far  as  it  goes,  a  similar  effect  in  con- 
ferring validity  on  devises  to  those  corporations.  Again,  the  Stat. 
43  Geo.  III.  c.  107,  enables  persons  to  devise  lands  to  the  Gover- 
nors of  Queen  Anne's  Bounty ;  and  the  Stat.  43  Geo.  III.  c.  108, 
authorizes,  under  certain  Urtiitations,  the  devise  to  any  persons  or 

(a)  Mood's  case,  Hobart,  136. 

'  In  Phillips'  Academy  v.  King,  12  Mass.  546,  it  was  decided  that  an  aggregate 
corporation  is  capable  of  taking  and  holding  property  in  trust,  if  it  be  not  inconsist- 
ent with  the  purpose  for  which  it  was  incorporated.  But  a  corporation,  it  is  held, 
in  Jackson  v.  Hartwell,  8  John's.  422,  cannot  be  seised  of  lands  in  trust  for  purposes 
foreign  to  its  institution.  The  City  of  New  Orleans,  being  a  corporation  established 
by  law,  has  a  right  to  receive  a  legacy  for  the  purpose  of  exercising  the  powers 
granted  to  it,  and  among  those  powers  is  that  of  establishing  public  schools  for  gra- 
tuitous education.     McDonough  v.  McDonough,  15  Howard  (U.  S.)  367. 

^  This  statute  has  been  adopted  in  principle  and  substance  in  Massachusetts. 
Going  V.  Emery,  16  Pick.  107  ;  Burbank  v.  Whitney,  24  Pick.  146,  153  ;  Washburn 
V.  Sewall,  9  Metcalf,  282;  Bartlett  v.  King,  12  Mass.  537  ;  Sanderson  v.  White,  18 
Pick.  328.  It  is  in  force  in  North  Carolina.  Griffin  u.  Graham,  1  Hawks,  96  ;  and 
in  Kentucky,  Gass  v.  Wilhite,  2  Dana,  170;  and  in  Indiana,  McCord  v.  Ochiltree, 
8  Blackf.'l5,  and  by  virtue  of  it,  the  Courts  of  Equity  in  those  States  have  juris- 
diction over  charities  ;  although  they  do  not  carry  out  the  English  doctrine  of  cy  pres. 
McAuley  v.  Wilson,  1  Dev.  (N.  C.)_Ch.  276  ;  Moore  v.  Moore,  4  Dana,  357.  The 
principles,  which  the  English  Court  of  Chancery  has  adopted  respecting  charitable 
uses,  under  the  statute  of  Elizabeth,  obtain  as  part  of  the  common  law  of  Penn- 
sylvania. Witman  w.  Lex,  17  Serg.  &  R.  88;  Mayor,  &c.  Philadelphia  u.  Elliott, 
4  Rawle,  170. 

It  has  not  been  reSnacted  in  New  Jersey,  Pennsylvania,  or  Maryland,  and  probably 
not  in  any  of  the  United  States,  though  it  may  not  have  been  abrogated  in  some  of 
them.    2  Kent,  (5th  ed.)  285  ;  4  lb.  507,  508.     It  was  repealed  in  Virginia  in  1792. 
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bodies  politic  or  corporate,  not  ixceeding  five  acres  of  land,  for 
the  erection,  repair,  purchase,  or  providing  of  churches  or  chapels, 
where  the  Liturgy  of  the  United  Church  of  England  and  Ireland 
shall  be  used,  or  of  the  mansion-house  for  the  residence  of  the 
minister,  or  of  any  out-buildings,  offices,  churchyard,  or  glebe, 
for  the  same  respectively.  And  similar  enactments  have  been 
made  in  favor  of  many  other  charity  corporations,  (as) 

Alienage  cannot,  strictly  speaking,  be  ranked  among  the  inca- 
pacities to  take  real  estate  by  devise,  as  the  property  remains  in 
the  alien  till  office  found,  when  it  devolves  to  the  crown,  [b)^ 
On  this  principle,  where  lands  are  devised  to  an  alien  and  an- 
other, concurrently  as  joint  tenants,  the  entirety  does  not  vest  in 
the  latter,  (as  would  be  the  effect  if  the  devise  to  the  alien  were 
absolutely  void,)  but  in  both  jointly;  and  if  the  crown  does  not 
during  the  joint  lives  seize  the  alien's  undivided  moiety,  (as  it 
might  do  after  office  found,  (c)  then,  on  the  decease  of  the  alien, 

(a)  Vide  Church  Building  Act,  9  G.  IV.  c.  42  ;  and  other  statutes  stated  in  Shelford 
on  Charitable  Uses. 
(6)  Duplessis  v.  Attorney-General,  I  Bro.  P.  C.  (Toml.  ed.)  415. 
(c)  The  King  v.  Boys,  Dy.  283  b. 

See  Gallego  v.  Attorney-General,  3  Leigh,  450 ;  Dashiell  v.  Attorney- General,  5 
Harr.  &  John.  392 ;  Baptist  Association  v.  Hart,  3  Peters,  481 ;  and  in  New  York  in 
1788.  Andrew  w.  New  York  Bible  and  Prayer  IBook  Society,  4  Sandf.  Sup.  Ct.  156; 
Owens  V.  The  Missionary  Society  of  the  M.  E.  Church,  4  Kernan,  (N.  Y.)  380,  387 ; 
Williams  v.  Williams,  4  Selden,  525. 

In  Virginia  and  in  Maryland  bequests  have  heen  adjudged  void,  as  indefinite,  upon 
the  ground  that  this  statute  was  not  in  force  in  those  States.  Dashiell  v.  Attor- 
ney-General, 5  Harr.  &  John.  392 ;  Gallego  v.  Attorney-General,  3  Leigh,  450 ; 
Taney  v.  Latane,  4  lb.  327 ;  Wheeler  n.  Smith,  9  Howard  (U.  S.)  55.  In  Burbank 
V.  Whitney,  24  Pick.  146,  it  was  decided  that  a  bequest  for  charitable  uses  to  an 
unincorporated  society  may  be  enforced  by  virtue  of  Stat.  43  Eliz.  ch.  4,  if  not 
independently  of  that  statute,  and  whether  such  society  transacts  its  business  in 
Massachusetts  or  in  another  State.  Where  a  gift  is  made  with  a  view  to  found  a 
hospital  or  college,  not  in  being,  which  requires  a  future  act  of  incorporation,  the  gift 
is  nevertheless  valid.  Sanderson  v.  White,  18  Pick.  336, 337 ;  Angell  &  Ames,  Corn. 
{3d  ed.)  150. 

1  An  alien  may  take  lands  by  grant.  Orr  v.  Hodgson,  4  Wheat.  553  ;  Jackson  v. 
Beach,  1  John.  Ca.  399;  Jackson  v.  Lunn,  3  John.  109;  Dudley  v.  Grayson,  6 
Monr.  260 ;  Marshall  v.  Conrad,  6  Call,  364 ;  Trustees  v.  Gray,  1  Litt.  149.  And 
he  may  take  by  devise  as  well  as  by  grant,  lb. ;  Fox  v.  Southack,  12  Mass.  143 ; 
Mooers  v.  Wliite,  5  John.  Ch.  360;  Fairfax  v.  Hunter,  7  Cranch,  603;  Vaux  v. 
Nesbit,  1  McCord,  Ch.  352;  Marshall  w.  Conrad,  5  Call,  364;  Contra,  University 

V. ,  2  Hayw.  104;  Gilniour  v.  Kay,  lb.  108.    Revised  Stat,  of  New  York; 

Mick  V.  Mick,  10  Wend.  379 ;  Wadsworth  v.  Wadsworth,  2  Kernan,  (N.  Y.)  376  ; 
People  V.  Conklin,  2  Hill,  67  ;  Foss  u.  Crisp,  20  Pick.  121 ;  Storer  w.  Batson,  8  Mass. 
431,  445  ;  Stephen  v.  Swann,  9  Leigh,  404 ;  Smith  v.  Zaver,  4  Alabama,  99. 

In  Kentucky,  an  alien  who  has  resided  in  the  State  two  years,  may  take  land  by 
purchase  or  descent.  Trustees  v.  Gray,  1  Litt.  149.  See  Beard  v.  Rowan,  1  M'Lean 
135. 

And  until  the  land  is  seised  by  the  State,  the  alien  has  complete  dominion  over 
it,  and  may  convey  it  to  a  purchaser,  or  maintain  an  action  to  recover  it.  M'Creery 
V.  AUender,  4  Har.  &  M'Hen.  409 ;  Bradstreet  v.  Supervisors,  &c.  13  Wend.  546  ; 
Scanlan  v.  Wright,  13  Pick.  523 ;  People  v.  Conklin,  2  Hill,  67 ;  Foss  v.  Crisp,  20 
Pick.  121. 

An  alien  may  take  and  hold  a  legacy  of  personal  estate  for  his  own  benefit.  Craig 
V.  Leslie,  3  Wheat.  563;  Commonwealth  v.  Martin,  5  Munf.  117  ;  Polk  v.  Ralston  2 
Humph.  537. 
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leaving  his  co-devisee  surviving,  such  moiety  will  devolve  to  the 
latter  by  virtue  of  the  jus  accrescendi,  which  is  incidental  to 
every  joint  tenancy,  subject,  of  course,  to  the  crown's  right  of 
seizure,  after  office ;  which  would,  by  relation,  over- 
reach the  title  of  the  surviving  joint  tenant  *to  the  [60  J 
alien's  moiety,  (a)  If,  however,  the  alien  survives  his 
co-devisee,  he  does  not,  in  the  opinion  of  some  persons,  thereby 
become  entitled  to  the  entirety,  he  being  disabled  from  acquir- 
ing a  title  by  operation  of  law,  even  for  the  benefit  of  the  crown, 
on  the  principle  that  the  law,  by  its  own  act,  never  gives  an 
estate  to  one  whom  it  does  not  permit  to  retain  it ;  (b)  but 
though  the  principle  is  unquestionable,  perhaps,  this  application 
of  it  may  be  fairly  excepted  to,  as  the  survivor  seems  to  be  in 
by  the  original  gift. 

It  may  be  observed,  that  where  a  trust  in  lands  is  created  in 
favor  of  an  alien  by  wiU  or  otherwise,  the  crown,  upon  office 
fAind,  is  entitled  to  the  benefit  of  the  trust,  (c) 
•  A  point  that  has  been  much  discussed  of  late,  is,  whether  the 
proceeds  of  real  estate  which  is  impressed  with  a  trust  for  con- 
version, can  be  given  to  an  alien.  In  the  case  of  Foudrin  v. 
Gowdey,  (d)  where  a  testator  gave  a  power  of  sale  over  real 
estate,  and  also  certain  leasehold  property  to  his  executors,  and 
beqeathed  the  produ^ce  of  the  sale  to  aliens,  Sir  J.  Leach,  M.  R., 
held,  that  the  crown  was  entitled,  on  the  ground  that  this  was 
an  interest  in  land.  His  Honor  adverted  to  the  circumstance 
that  the  real  estate  was  not  devised  to  trustees — ^the  testator 
having  merely  created  a  power  of  sale  ;  but  some  of  the  remarks 
in  the  judgment  take  a  wider  scope,  being  no  less  applicable  to 
the  case  of  a  devise  to  trustees  upon  trust  for  sale.  On  the  other 
hand,  in  the  case  of  Du  Hourmelin  v.  Sheldon,  (e)  where  real 
estate  was  devised  to  trustees,  in  trust  to  sell,  and  stand 
possessed  of  the  proceeds  *  upon  certain  trusts,  under  [  61  ] 
which  aliens  became  interested  in  certain  contingent 
shares,  Lord  Langdale,  M.  E.,  held  the  crown  not  to  be  entitled 
to  those  shares,  on  ttie  ground  that  this  was  not  a  trust  confer- 
ring on  the  aliens  an  interest  in  land,  but  merely  a  right  to  have 
the  land  converted  into  money ;  and  that  the  policy  of  the  law 
in  regard  to  mortmain  (which  had  been  much  pressed  in  argu- 
ment, as  analogous  in  principle,)  depended  upon  considerations 
entirely  different.  His  Lordship  observed  that  in  Foundrin  v. 
Gowdey,  there  was  a  mere  direction  to  sell,  and  not  a  trust  for 
sale — at  all  events  it  was  a  solitary  case — and  the  policy  of  the 
law  as  to  mortmain  had  been  in  it  confounded  with  the  policy 
of  the  law  as  to  alienage ;  and  Lord   Cottenhamj  on  appeal, 

(a)  Fbrset's  case,  cit.  1  Leon.  47 ;  4'Leoii.  82. 
(6)  See  CoUingwood  v.  Pace,  1  Vent.  417. 

(c)  See  Holland's  case,  Alleyn,  14;,  S.  O.  cit.  3  Ch.  Rep.  3.5. 

(d)  3  My.  &  K.  383. 

(e)  1  Beav.  79.     ' 
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being  of  the  same  opinion,  affirmed  the  decree,  (a)  His  Lord- 
ship observed,  "  If  the  crown  is  entitled  in  this  case,  it  must  be 
entitled  to  all  moneys  left  to  aliens,  if  raised  out  of  land  ;  and, 
if  so,  it  would  operate  against  the  legacies  of  alien  legatees 
directed  to  be  raised  out  of  land :  nor  could  any  debtor  or  other 
person  direct  his  land  to  be  sold  for  payment  of  his  debts,  if  any 
of  his  creditors  should  happen  to  be  foreigners ;  nor  could  any 
foreigner  enforce  a  claim  against  his  English  debtor,  if  the  latter 
had  no  other  property  than  real  estate,  (b)  It  was  argued,  that, 
after  payment  of  the  charges,  the  legatees  might  elect  to  take 
the  estate  in  land;  but  they  have  not  done  so;  and  what  the 
Attorney- General  claims  is  money  and  not  land.  The  incapa- 
city to  hold  land  is  founded  upon  reasons   not   applicable  to 

money.    'The  testatrix  has  giveii  to  her  legatees  no  op- 
[  62  ]       tion  to  take  the  land ;  and  if  she  had,  or  if  the  law  *had 

given  the  option,  it  would  be  no  reason  why  the  legatee 
should  forfeit  money  which  he  can  enjoy,  because,  instead  theft- 
of,  he  might  have  elected  to  take  land  which  he  cannot  enjoy.'* 
The  disabilities  of  alienage  may  be  removed  partially,  by  a 
grant  of  letters  of  denization  from  the  crown,  or  wholly,  by  an 
Act  of  Parliament,  investing  the  alien  with  the  rights  and  privi- 
leges of  a  British  subject.  A  denizen  may  hold  land  which  he 
takes  by  act  of  the  party,  and  even  those  which  devolve  to  him 
by  act  of  law,  except,  of  course,  that  he  cannot  claim  by  descent, 
from  or  through  his  father,  if  an  alien,  (c)  In  the  case  of  Fou- 
drin  v.  Gowdey,  (d)  it  was  decided  by  the  Master  of  the  Rolls, 
that  letters  of  denization  have  a  retrospective  operation,  enabling 
the  grantee  to  hold  lands  antecedently  acquired ;  the  effect  being 
to  relinquish  the  crown's  rights  in  regard  to  such  lands,and  con- 
firm the  inchoate  title  of  the  alien  thereto.  Such  grants,  it 
seems,  expressly  authorize  the  denizen  to  hold  lands  theretofore 
granted,  and  the  form  has  been  in  use  ever  since  the  reign  of 
Elizabeth.! 

[a]  4  Jur.  116. 

(6)  Bat  see  Stat.  13  Bdw.  L  Stat.  3,  and  37  Edw.  Ill;  c.  9,  which,  for  the  encour- 
agement of  trade,  gave  to  creditors  (including  aliens)  by  statute  merchant,  or  statute 
staple,  a.  remedy  against  the  lands  of  their  debtors. 

(c)  Mr.  Justice  Blackstone  (1  Comm.  379.)  lays  it  down  broadly,  that  an  alien  can- 
not take  by  inheritance,  on  the  ground  that  his  parent,  through  whom  he  must  claim, 
being  an  alien,  had  no  inheritable  blood :  but  the  reason  is  not  coextensive  with  the 
position ;  for  cases  may  be  suggested  in  which  it  would  not  be  applicable ;  for  in- 
stance, suppose  A,  (father)  a  denizen,  and  B,  (his  eldest  or  only  son,)  also  a  denizen, 
the  father  dies  intestate,  seised  of  lands  in  fee  simple,  such  lands  would  unquestiona- 
bly descend  to  B.  See  Sir  Matthew  Hale's  judgment  in  CoUingwood  v.  Pace, 
1  Vent.  317;  which  contains  much  learning  in  relation  to  aliens. 

{d}  3  My.  &  K.  383. 

1  Where  an  alien  having  acquired  lands  by  purchase,  is  afterwards  naturalized  be- 
fore office  found,  his  title  it  seems  becomes  thereby  confirmed,  so  that  he  may  hold 
even  as  against  the  State,  in  New  York.  People  v.  Conklin,  2  Hill,  67  ;  Jackson  v. 
Beach,  1  Johns.  Ch.  399.  It  is  otherwise  where  the  claim  is  by  descent.  People  u. 
Conklin,  2  Hill,  67 ;  Vaux  v.  Nesbit,  1  McCord,  Ch.  370. 

An  alien  husband  who  makes  the  preliminary  declaration  of  his  ihtention  to  be- 
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An  act  of  naturalization  is  always  so  framed  as  not  to  render 
valid  antecedent  conveyances  of  the  alien,  the  terms  of  the 
enactment  being,  that  he  shall  be  and  is  henceforth  naturalized, 
&c.  (a)  Another  disqualification,  which  the  policy  of 
the  law  in  *  its  wholesome  anxiety  to  remove  tempta-  [  63  ] 
tions  to  perjury,  has  created,  arises  from  the  fact  of  the 
devisee  or  legatee  being  made  an  attesting  witness  of  the  will.^ 
It  is  obvious  that  nothing  could  be  more  dangerous  than  to 
allow  a  w^ill  to  be  supported  by  the  testimony  of  persons  who 
are  beneficially  interested  in  its  contents.  When,  therefore,  the 
Statute  of  Frauds  required  to  the  validity  of  a  devise  of  land, 
that  it  should  be  attested  by  credible  witnesses,  persons  having 
a  beneficial  interest  under  the  will  were  held  not  to  sustain  this 
character ;  and,  accordingly,  a  will  of  freehold  estate  attested  by 
such  persons  was  invalid ;  and  that,  too,  not  only  as  to  the  part 
which  created  the  interest  of  the  attesting  witness,  but  in  regard 
to  the  whole.  In  applying  this  principle  it  was  long  a  question, 
whether  the  witness  could  be  rendered  competent  by  destroying 
his  interest  by  means  of  a  release  or  payment  before  his  exami- 
nation ;  in  other  words,  whether  the  credibility  of  the  witnesses 
was  to  exist  at  the  period  of  the  attesting  act,  or  of  the  judicial 
inquiry  into  its  sufficiency.  Against  the  latter  hypothesis  Lord 
Camden,  in  the  case  of  Poe  d.  Hindson  v.  Hersey,  [b)  made  an 
able  and  energetic  protest.  "  A  will,"  said  his  Lordship,  "  is 
often  executed  suddenly,  in  a  last  sickness,  and  sometimes  in 
the  article  of  death,  and  a  great  question  to  be  asked  in  such 
cases  is,  whether  the  testator  were  in  his  senses  when  he  made 
the  wiU,  and,  consequently,  the  time  of  the  execution  is  the  criti- 
cal moment  which  required  guard  and  protection.  What  is  the 
employment  of  the  witnesses  ?  It  is  t(^  attest,  and  to  judge  of 
the  testator's  sanity  when  they  attest ;  and  if  he  is  not  capable, 
they  ought  to  refuse  to  attest.^  In  some  cases  the  witnesses 
are  passive ;  here  they  are  active,  and,  in  truth,  the  principal 
parties  to  the  transaction ;  the  testator  is  intrusted  to  their 
care." 

The   doctrine  contended  for  by  this  distinguished 
Judge  *  seems  eventually  to  have  prevailed,  (c)  and  is        [  64  ] 
evidently  more  reasonable  than  the   alternative  rule, 
which  would  have  led  to  this  absurd  and  mischievous  conse- 
quence, that  a  will  might  have  been  invalidated  by  the  subsequent 

(a)  Fish  V.  Klein,  2  Mer.  431. 

(6)  4  Barn's  Eccl.  Law,  27. 

(c)  Brograve  v.  Winder,  2  Ves.  Jun.  636. 

come  a  citizen  before  the  death  of  his  wife,  and  completes  his  naturalization  after 
her  death,  is  not  entitled  to  her  land  as  tenant  by  the  curtesy.  Foss  v.  Crisp,  20 
Pick.  121. 

1  A  devise  or  legacy  to  a  witness  is  absolutely  void,  so  that  a  conveyance  by  the 
devisee  to  a  third  person  is  inoperative.    Jackson  v.  Denniston,  4  Johns^  311. 

^  Ante,  75,  note. 


108  WHO   MAY   BE   DEVISEES   OR  LEGATEES. 

conduct  of  a  witness  affecting  his  credibility  of  character,  and 
occurring,  it  might  be,  after  the  death  of  the  testator,  when  there 
was  no  possibility  of  repairing  this  disaster  to  the  will. 

It  was  soon  found  that  the  holding  of  a  will  of  freeholds  to  be 
invalid  on  account  of  the  existence  of  an  interest,  however  re- 
mote or  minute,  in  any  one  of  the  attesting  witnesses,  was  pro- 
ductive of  much  inconvenience  ;  and  it  being  apparent  that  to 
render  the  witness  competent,  by  depriving  him  of  the  benefit 
which  affected  his  disinterestedness,  was  far  better  than  to  sac- 
rifice the  entire  will,  the  statute  25  Geo.  II.  c.  6,^  was  passed, 
which,  after  reciting  the  29  Car.  II.  c.  3,  s.  5,  provided,  that  if 
any  person  should  attest  the  execution  of  any  will  or  codicil,  to 
whom  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment of  or  affecting  any  real  or  personal  estate,  other  than 
and  except  charges  on  lands,  tenements,  or  hereditaments,  for 
payment  of  any  debt  or  debts,  should  be  thereby  given,  or  made, 
such  devise,  &c.,  should,  so  far  only  as  concerned  such  person 
attesting  the  execution  of  such  wiU  or  codicil,  or  any  person 
claiming  under  him,  be  utterly  null  and  void ;  and  such  person 
should  be  admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil,  within  the  intent  of  the  said  act,  notwithstanding  such 
devise,  &c. ;  but  it  was  enacted,  (section  2,)  that  in  case  by  any 
yill  or  codicil  any  lands,  tenements,  or  hereditaments,  were  or 

should  he  charged  with  any  debt  or  debts,  and  any 
[  65  ]       creditor,  whose  debt  was  so  charged,  had  attested,  or* 

should  attest,  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  should  be  ad- 
mitted as  a  witness  to  the  execution  of  such  wiU  or  codicil, 
within  the  intent  of  the  said  act.^  Sects.  3,  4,  &  5,  relate  only 
to  wills  made  on  or  before  the  24th  of  June,  1752,  and  the  re- 
maining sections  are  not  very  important.^ 


1  This  statute  is  in  force  in  South  Carolina.  Taylor  ».  Taylor,  1  Kichardson,  531, 
537;  Moore  w.  McWilliams,  3  Rich.Eq.  10.  But  it  is  not  In  force  in  Tennessee.  Gass 
V.  (jass,  3  Humph.  278. 

2  See  Wigan  v.  Rowland,  21  Eng.  Law  &  Eq.  132. 

^  Witnesses  to  a  will  are  rendered  incapable  of  taking  any  beneficial  interest  under 
it,,  (except  it  be  creditors  whose  debts,  by  the  will,  are  made  a  charge  on  the  real 
estate,)  unless  there  be  the  statute  number  of  competent  witnesses,  beside  the  one  so 
taking  an  interest.  This  is  the  provision  in  Massachusetts,  Rev.  Stat.  ch.  62,  §  8. 
A  similar  salutary  provision  exists  in  the  statutes  of  New  York,  New  Hampshire, 
Indiana,  Missouri,  New  Jersey,  Vermont,  Connecticut,  Virginia,  Mississippi,  and 
most,  if  not  all,  of  the  United  States.  See  Aokless  v.  Seekright,  1  Breese,  46 ;  Croft 
V.  Croft,  4  Grattan,  103. 

The  English  statute  of  25  Geo.  II.  was  the  consequence  of  the  decision  of  the  K. 
B.  in  Holdfast  v.  Downing,  Strange,  1253,  which  established  after  three  several  argu- 
ments at  the  bar,  that  whoever  took  an  interest  under  a  will  was  an  incompetent, 
witness  to  prove  it.  This  determination,  says  Sir  William  Blackstone,  threatened  to 
shake  most  of  the  titles  in  the  kingdom,  that  depended  on  devises  by  will.  The  stat- 
ute has  been  recently  reenacted  in  New  York,  with  some  qualifications,  2  Rev.  Stat. 
57,  ^  6;  lb.  65,  H  50,51.  The  statute  (p.  58,  §  12)  of  New  York  provides,  that  if  the 
witness  who  has  a  beneficial  interest  under  tlie  will,  would  be  entitled  to  a  share  of 
the  estate,  had  the  will  not'been  made,  so  much  of  such  share  shall  be  saved  to, him, 
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On  this  statute  the  following  points  were  decided ;  1st.  That 
it  extended  exclusively  to  persons  beneficially  interested,  and  not 
to  a  devisee  or  executor  in  trust,  (a)  ^  2dly.  That  it  applied  only 
where  the  witness  took  a  direct  interest  under  the  will,  and  not 
where  his  interest  arose  consequentially.  Thus,  in  Hatfield  v. 
Thorp,  (b)  where  one  of  the  three  attesting  witnesses  to  a  will 
was  a  husband  of  a  devisee  in  fee  of  a  freehold  estate,  and  would, 
jure  uxoris,  have  derived  an  interest  in  the  devised  lands ;  it  was 
held  that  the  devise  was  not  within  the  statute,  and  consequently 
that  the  attestation  was  insufficient.  3dly.  That  the  act  did  not 
apply  to  wills  of  personal  estate ;  for  as  such  wiUs  did  not  re- 
quire an  attestation  at  all,  there  was  no  ground  for  invalidating 
the  gift  to  the  witness ;  (c)  but  the  writer  understands  that  it 
has  been  decided,  in  regard  to  wills  of  freehold  lands,  in  a  case 
which  is  not  yet  reported,  that  the  fact  that  the  legatee  witness 
was  not  wanted  to  make  up  the  statutory  number,  (there  being 
three  others,)  did  not  support  the  gift  to  such  supernumerary 
witness.^  By  the  recent  act  of  the  1st  of  Vict.  c.  26,  the  legis- 
lature has  adopted  the  principle,  and  extended  the 
operation,  of  the  enactments  in  the  statute  of  25  Geo.  [  66  ] 
II.  c.  6,  *  (which  it  repeals,  except  as  to  the  Colonies 
in  America.)  Sect.  14  provides,  That,  if  any  person  who  shall 
attest  the  execution  of  a  will,  shall  at  the  time  of  the  execution 
thereof,  or  at  any  time  afterwards,  be  incompetent  to  be  admit- 
ted'a  witness  to  prove  the  execution  thereof,  such  will  shall  not 
on  that  account  be  invalid. 

Sect.  15,  That  if  any  person  shall  attest  the  execution  of  any 
will,  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  4evise, 
legacy,  estate,  interest,  gift,  or  appointment,  of  or  affecting  any  • 

(a)  Anon.  1  Mod.  107 ;  Lowe  v.  Joliffe,  1  Black.  365 ;  Holt  v.  Tyrrell,  1  Barn.  K. 
B.  12 ;  Battison  v.  Bromley,  12  East,  250 ;  Phipps  v.  Pitcher,  6  Taunt.  220  ;  S.  C.  1 
Madd.  144.  See  also  Goss  v.  Tracey,  1  P.  W.  290 ;  Goodtitle  v.  Welford,  Doug. 
139. 

(6)  5  Barn.  &  Aid.  589. 

(c)  Emanuel  v.  Constable,  3  Euss.  436 ;  Brett  v.  Brett,  1  Hagg.  58,  n ;  Poster  v. 
Banbury,  3  Sim.  40. 

as  will  not  exceed  the  value  of  the  devise  to  him ;  and  he  shall  recover  that  share  of 
the  devisees  or  legatees.  This  is  a  very  equitable  qualification  of  the  general  rule  ; 
and  it  has  been  assumed,  in  the  Revised  Statutes  of  Illinois,  published  in  1845, 
p.  539,  §  11.  So  in  Missouri,  Eev.  Stat.  1845,  p.  1084,  §  39.  See  Graham  w.  O'Pallon, 
4  Missouri,  601 ;  in  Alabama,  Laws  of  Alabama,  1823,  p.  884 ;  and  in  Mississippi, 
.How.  &  Hutch.  Stat.  388,  §  15.  In  Vermont  it  is  provided  that  a  bequest  or  a  devise 
to  a  witness,  other  than  an  heir-at-law,  shall  be  void.  Kev.  Stat.  Vermont,  1839,  p. 
255,  §  11.  In  South  Carolina,  the  property  embraced  in  the  bequest  void  because 
made  in  favor  of  a  witness  to  the  will,  is  distributable  as  intestate  property,  and  the 
witness,  if  he  be  an  heir,  is  entitled  to  his  distributive  share  of  the  same.  Moore  v. 
Mc  Williams,  3  Rich.  Eq.  10. 

1  Tucker  v.  Tucker,  5  Iredell,  (Law,)  161. 

2  Such  a  gift  would  be  maintained  under  the  Massachusetts  Revised  Statutes,  ch. 
62,  §  8.  So  in  New  York,  2  Rev.  Stat.  57,  58,  65.  See  Carr  v.  Robertson,  1  Sel. 
(N.  Y.)  125.  So  in  Mississippi,  New  Hampshire,  and  in  some  other  States.  See 
Durant  v.  Ashmore,  2  Richardson,  (S.  C.)  192. 
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real  or  personal  estate,  (other  than  and  except  charges  and  direc- 
tions for  the  payment  of  any  debt  or  debts,)  shall  be  thereby 
given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife  or  husband  of  such  per- 
son, or  any  person  claiming  under  such  person,  or  wife  or  hus- 
band,i  be  utterly  null  and  void ;  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  or  invalidity  thereof,  notwithstand- 
ing such  devise,  legacy,  estate,  interest,  gift,  or  appointment, 
mentioned  in  such  will. 

Sect.  16,  That  in  case  by  any  will,  any  real  or  personal  estate 
shall  be  charged  with  any  debt  or  debts,  and  any  creditor  or  the 
wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will,  such  creditor,  notwithstanding 
such  charge,  shall  be  admitted  a  witness  to'  prove  the  execution 
of  such  will,  or  to  prove  the  validity  or  invalidity  thereof.^ 

Sect.  17,  That  no  person  shall,  on  account  of  his  being  an  ex- 
ecutor of  a  will,  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof.^ 

^  If  either  a  husband  or  a  wife  be  a  witness  to  a  will  containing  a  devise  or  legacy 
to  the  other,  such  devise  or  legacy  is  void,  and  the  party  is  a  competent  witness  to 
the  will.  Jackson  v.  Woods,  1  -Johns.  Ca.  63 ;  Jackson  v.  Durland,  2  Johns.  Ca. 
314  i  Winslow  v-  Kimball,  25  Maine,  493.     See  Fortune, t».  Buck,  23  Conn.  1. 

"  So  in  Massachusetts,  Rev.  Stat.  ch.  62,  §  8.  So  in  Delaware,  Rev.  Stat.  556, 
Del.  Act,  Jan.  23,  1829,  §  3.  The  same  rule  is  introduced  into  the  statutes  of  most 
of  the  other  States. 

'  Omdorff  v.  Hummer,  12  B.  Monroe,  619;  Rucker  v.  Lambdin,  12  Smedes  & 
•Marsh.  230;  Murphy  u.  Murphy,  24  Mis.  (3  Jones,)  526;  McDonough  v.  Longhlin, 
20  Barbour,  (N.  Y.)  238.  In  Connecticut,  an  executor  who  has  accepted  the  trust  and 
acted  under  the  will,  but  derives  no  beneficial  interest  under  it,  is  a  competent  witness 
to  establish  it.  Comstock  w.  Hadlyme,  8  Conri.  254.  So  held  also  in  Den  v.  Allen,  1 
Pennington,  35.  So  in  Virgitiia,  where  costs  are  generally  paid  out  of  the  estate  of 
the  testator.  Coalter  v.  Bryan,  1  Grattan,  18.  An  executor  is  a  competent  witness 
to  a  will  of  realty  in  South  Carolina.  Henderson  a.  Kenner,  1  Richardson,  474.  See 
Noble  V.  Burnett,  10  Rich.  Law,  (S.  C.)  505.  So  in  North  Carolina,  Overton  v.  Over- 
ton, 4  Dev.  &  Bat.  197.  See  Sawyer  v.  Dozier,  5  Iredell,  (Law,)  97 ;  Daniel  v.  Proc- 
tor, 1  Dev.  428.  But  an  executor  is  not  a  competent  witness  to  a  will  of  personalty 
in  South  Carolina,  under  act  of  1 824,  on  account  of  his  interest  in  commissions.  Tay- 
lor V.  Taylor,  1  Richardson,  531  ;  Workman  v.  Dominick,  3  Strobh.  589. 

A  will  was  made  in  North  Carolina  devising  real  and  bequeathing  personal  estate, 
attested  by  two  witnesses,  one  of  whom  was  named  executor,  and  it  was  held,  that 
the  interest  of  the  executor,  by  reason  of  the  commissions  allowed  to  hiiti  by  law, 
rendered  him  an  incompetent  witness  as  to  the  disposition  of  the  personalty,  and  that 
the  will  was  consequently  not  good  as  to  the  personalty,  but  was  good  as  a  will  of- 
lands.  Tucker  u.  Tucker,  5  Iredell,  (LawJ  161  ;  Morton  v.  Ingram,  11  Iredell,  368. 
See  Gunter  v.  Gunler,  3  Jones,  Law,  (N.  C.)  441 ;  McDonough  v.  Louehlin.  20  Bar- 
bour, (N.  Y.)  238.  s  .    s       . 

In  Massachusetts  it  was  held,  that  an  executor  having  accepted  the  trust,  is  not  a 
competent  witness  to  prove  the  execution  of  the  will  or  the  sanity  of  the  testator, 
although  he  has  no  legacy  or  other  beneficial  interest  depending  on  the  probate.  His 
liability  foi«  the  coit  of  the  trial  is  a  suiBcient  objection  to  his  competency.  But  a 
will  to  which  such  executor  is  a  subscribing  witness,  may  be  proved  by  the  testimony 
of  the  other  witnesses,  the  executor  having  been  a  credible  witness  within  the  statute, 
at  the  time  of  his  attestation.    Sears  v.  Dillinghani,  12  Mass.  358.    So  in  Pennsyl- 
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These  enactments^  it  will  be  observed,  extend  the 
disqualification  *to  take  beneficially  under  the  will,  to  [  67  ] 
the  husband  and  wife  of  the  attesting  witness,'  to 
whom  (we  have  seen,)  the  statute  of  25  Geo.  II.  did  not  apply, 
and  also  to  wills  of  every  description ;  the  act  having,  by  assim- 
ilating the  execution  of  wills  of  real  and  personal  estate,  de- 
stroyed all  ground  for  distinguishing  between  them  in  regard  to 
this  point.  In  allowing  an  attesting  witness  to  be  appointed 
executor,^  whether  he  be  or  be  not  in  terms  made  an  executor  in 
trust,  regard  is  evidently  had  to  the  statute  of  1  Will.  IV.  c.  40, 
which,  it  will  be  remembered,  precludes  executors  from  claiming 
by  virtue  of  their  office,  the  beneficial  interest  in  the  undisposed 
of  personal  estate  of  their  testator,  to  which,  by  the  preexisting 
law,  an  executor  was  entitled,  where  the  will  did  not  afford  any 
presumption  of  a  contrary  intention, — a  point  which  was  often 
difficult  of  solution.® 

The  great  change,  however,  effected  by  the  recent  statute  in 
regard  to  the  witnesses,  is  in  expressly  dispensing  with  all  per- 
sonal qualifications ;  but,  on  this  subject  (a  discussion  of  which 
■would  be  out  of  place  here,)  the  reader  is  referred  to  some 
remarks  in  a  future  chapter,  which  treats  of  the  execution 
of  wills. 

In  conclusion,  it  is  proper  to  notice  another  disability  to  take 
by  devise,  which  formerly  arose  out  of  the  doctrine,  that  where 
a  title  by  descent  and  a  title  by  devise  concurred  in  the  same 
individual,  the  former  predominated,  and  the  heir  was  in  by 
descent  and  not  by  purchase  ;  *  and  it  was  held,  that  neither  the 
imposition  of  a  pecuniary  charge,  (a)  nor  even  the  engraft- 
ing on  the   devise   to  the   heir   an  executory   devise,  (b)   had 

(a)  Haynsworth  v.  Pretty,  Cro.  El.  833 ;  S.  C.  Moore,  644 ;  Clark  v.  Smith,  1 
Salk.  241. 

(5)  Chaplin  v.  Leroux,  5  Mau.  &  Selw.  14;  Doe  v.  Timins,  1  Barn.  &  Aid.  530 ; 
Manbridge  v.  Plummer,  2  My.  &  K.  93. 

vania.  Vansant  v.  Boileau,  1  Binn.  444;  Snyder  v.  Ball,  17  Penn.  State  R.  (5 
Harris,)  54.  And  so  where  a  person  named  an  executor  and  devisee  in  trust  in  a  will, 
renounces  all  right  to  act  as  executor  or  trustee  under  it,  he  thereby  becomes  a  com- 
petent witness  to  prove  its  validity.  Burritt  v.  Silliman,  3  Kernau,  (N.  T.)  93.  See 
also  Dorsey  v.  Warfield,  7  Maryland,  65.  But  it  has  been  held,  that  such  renunci- 
ation by  an  executor,  wUl  not  render  his  wife  a  competent  witness  to  prove  the  will  in 
North  Carolina.    Huie  v.  McConnell,  2  Jones,  Law,  (N.  C.)  455. 

'  Ante,  66,  note. 

2  Ante,  66,  note. 

^  The  English  decisions  respecting  the  circumstances  which  will  make  an  executor 
trustee  for  the  next  of  kin,  are  for  the  most  part  inapplicable  in  America,  where  the 
surplus  undisposed  of  by  the  testator,  is  universally  distributable  among  the  next  of 
kin.  See  1  Story,  Eq.  Jur.  ^  1208 ;  3  Phill.  Ev.  (Cowen  and  Hill's  notes,  ed.  1839,) 
1486,  1495  ;  Hayes  v.  Jackson,  6  Mass.  153 ;  Hill  v.  Hill,  2  Hayw.  298 ;  Wilson  v. 
Wilson,  3  Binn.  567 ;  Neaves's  estate,  9  Serg.  &  R.  186,  189,  190;  2  Williams,  Ex. 
(2d  Am.  ed.)  1050  et  seq. 

*  Ellis  V.  Page,  7  Cashing,  161 ;  6  0ruise,  (Greenl.  ed.)  151 ;  Parsons  v.  Winslow, 
6  Mass.  178;  Whitney  w.  Whitney,.14  Mass.  90. 
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[  68  ]  the  effect  of  interrapting  the  *  descent.  If,  however, 
the  quality  of  the  estate  which  the  heir  took  by  the 
devise  differed  from  that  which  would  have  descended  upon 
him,  he  of  course  acquired  the  property  as  devisee.  On  this 
principle  a  devise  for  life  to  the  testator's  heir,  with  remainder 
over,  conferred  on  him  an  estate  by  purchase. 

So,  if  a  testator  devised  freehold  lands  to  his  two  daughters, 
(being  his  co-heiresses  at  law,)  to  hold  to  them  and  their  heirs, 
they  both  took  by  purchase,  because  under  the  devise  they  were 
joint  tenants  and  not  coparceners,  as  they  would  have  been  by 
descent ;  (a)  and  the  rule  was  the  same  if  the  devise  were  to 
them  as  tenants  in  common;  a  tenancy  in  common  (though 
making  somewhat  a  nearer  approach  to,)  being  different  from 
an  estate  in  coparcenary,  (b)  Of  course,  a  devise  to  one  of 
several  co-heirs  or  co-heiresses  made  the  devisee  a  purchaser.(c) 

Whether  the  doctrine  in  question  extended  to  testamentary 
appointments  was  a  point  of  some  nicety,  and  occasioned  much 
discussion,  (d)  into  which,  however,  it  is  not  now  proposed  to 
enter,  as  questions  of  this  nature  cannot  arise  under  any  will, 
future  or  recent ;  the  statute  of  3  &  4  Will.  IV.  c.  106,  s.  3,  hav- 
ing provided  that,  when  any  land  shall  have  been  devised  by 
any  testator  who  shall  die  after  the  31st  day  of  December,  1833, 
to  the  heir,  or  to  the  person  who  shall  be  the  heir  of  such  testa- 
tor, such  heir  shall  be  considered  to  have  acquired  the  land  as  a 
devisee,  and  not  by  descent. 

(a)  Cro.  El.  431. 

(6)  Bear's  case,  1  Leon.  112,  315.  ^ 

(c)  Co.  Litt.  163,  b. 

(a)  See  Hui-st  v.  Earl  of  Winchelsea,  2.  Black.  187;  Langley  w.  Sneyd,  7  J.  B. 
Moore,  165  ;  2  Sug.  Pow.  6th  ed.  p.  20. 
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CHAPTER   VI. 

EXECUTION  AND  ATTESTATION   OF  WILLS   MADE   BEFORE   THE 

YEAR  1838. 


Section  1. 
As  to  Freeholds  of  Inheritance. 

Enactment  in  the  Statute  of  Frauds,  as  to  the  execution  of  wills. 

Mark,  a  sufficient  signing — sealing,  not. 

One  signature  of  several  sheets  suiHcient,  [p.  70.] 

As  to  position  of  name,  [p.  70.]_ 

Publication,  whether  requisite,  [p.  71.] 

Acknowledgment  of  signature  before  witnesses,  sufficient,  [p.  71.] 

Acknowledgment  before  each  witness  sufficient,  [p.  72.] 

What  amounted  to  an  acknowledgment,  [p.  72.] 

Witnesses  need  not  be  apprised  of  the  nature  of  instrument,  [p.  73.] 

What  a  sufficient  attestation,  [p.  73.] 

What  constituted  a  sufficient  attestation,  [p.  74.] 

"Presence"  of  a  testator,  what  amounts  to  it,  [p.  74.] 

Mental  consciousness  essential,  [p.  75.] 

Sufficient  if  the  testator  might  have  seen,  [p.  75.] 

Testator  and  witnesses  need  not  be  in  the  same  house,  [p.  76.] 

Mere  contiguity  not  sufficient,  if  the  testator's  view  be  interrupted,  [p.  76.] 

Testator  must  be  capable  of  seeing  in  his  actual  position,  [p.  77.] 

Credibility  of  witnesses,  [p.  78.] 

Applicability  of  attestation  to  several  distinct  parts  of  a  will ;  several  testamentary 
papers  to  will  and  codicil,  [p.  78.] 

Whether  attestation  of  codicil  applies  to  previous  will,  [p.  79.] 

Where  codicil  refers  to  will  and  both  are  written  on  the  same  paper,  [p.  79.] 

Where  both  are  on  the  same  paper,  but  without  express  reference,  [p.  SO.] 

Remarks  upon  the  preceding  cases,  [p.  81.] 

Where  an  attested  codicil  refers  to  the  will,  but  not  to  a  prior  unattested  codicil, 
[p.  81 .] 

Whether  the  "  will"  includes  a  codicil  added  thereto,  [p.  82.] 

Reference  to  extrinsic  documents  allowable,  [p.  83.] 

Testator  cannot  by  his  will  empower  himself  to  dispose  by  an  unattested  codicil, 
Lp.  84.] 

General  charge  of  legacies  extends  to  legacies  given  by  unattested  codicil,  [p.  85.] 

Limit  of  the  rule  which  extends  a  general  charge  to  legacies,  bequeathed  by  an 
unattested  codicil,  [p.  86.] 

General  charge  of  legacies  to  be  bequeathed  by  codicil,  valid,  [p.  86.] 

"  Hereinafter,"  how  construed,  [p.  86.] 

Whether  the  doctrine  applies  where  real  estate  is  primarily  charged,  [p.  86.] 

Sum  charged  specificallv  and  exclusively  upon  land  not  revocable  by  unattested  codi- 
cil, [p.  87.] 

The  5th  section  of  the  Statute  of  Frauds  (29  Car.  II.  c.  3) 
required  that  all  devises  and  bequests  of  any  lands  or  tenements 
devisable  either  by  force  of  the  Statute  of  Wills,  or  by  that  stat- 
ic* • 
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ute,  or  by  force  of  the  custom  of  Kent,  or  the  custom  of  any 
borough,  or  any  other  particular  custom,  should  be  in  writing,^ 
and  signed  by  the  party  on  devising  the  same,  or  by  some  other 
person^  in  his  pfesence  and  by  his  express  direction,  and  should 
be- attested  and  subscribed  in  the  presence  of  the  said  devisor 
by  three  or  four  witnesses.^ 


'  A  will,  though  written  with  a  pencil  instead  of  ink,  would  be  good.  In  Re  Dyer, 
1  Hagg.  219;  1  Williams,  Ex.  (2d  Am.  ed.)  63.  But  when  the  question  is  whether 
the  testator  intended  the  paper  as  a  final  declaration  of  his  mind,  and  as  testamentary, 
or  whether  it  was  merfely  preparatory  to  a  more  formal  disposition,  the  material  with 
which  it  was  written  becomes  a  most  important  circumstance.  Rymes  v.  Clarkson, 
1  Phill.  35;  Parkin  v.  Bainbridge,  3  Phill.  321.  A  man  may  write  his  will  on  any 
material  he  pleases  ;  still  a  material  on  which  a  man  writes  his  will  may  become  a, 
most  important  circumstance  in  determining  the  animus  testanti.    Eymes  v.  Clarkson, 

1  Phill.  35. 

Alterations  in  pencil  by  the  testator  on  a  regularly  executed  will  have  been  admitted 
to  probate,  but  it  has  been  laid  down  in  two  casfis  in  the  Prerogative  Court  in  Eng- 
land, that  the  general  presumption  and  probability  are,  that  where  alterations  in  pencil 
only  are  made,  they  are  deliberative;  when  in  ink,  they  are.  final  and  absolute.  Hawkes 
».  Hawkes,  1  Hagg.  322  ;  Edwards  v.  Astley,  1  Hagg.  490 ;  Dickenson  v.  Dickenson, 

2  Phill.  173;  Lavender  v.  Adams,  I  Addams,  406. 

The  points  above  stated  in  this  note  would  in  general  arise  only  in  those  States  and 
in  those  cases  where  holograph  wills  are  valid,  or  where  no  formality  of  attestation  is 
required.  ' 

^  In  The  Goods  of  Clark,  4  Curteis,  (Prer.)  329,  the  testator  being  too  ill  to  sign  his 
will,  requested  the  drawer  thereof  to  sign  it  for  him,  which  he  did  in  his  own  name, 
not  in  that  of  the  testator,  and  it  was  held  sufficient. 

*  The  regulations  in  the  several  States,  regarding  the  execution  of  wills  of  real 
estate,  differ  in  some  unessential  points  ;  but,  generally,  they  have  adopted  the  direc- 
tions given  by  the  English  Statute  of  Frauds.  By  the  New  York  Revised  Statutes 
(vol.  2,  p.  63,  ^§  40,  41,)  the  testator  is  to.  subscribe  the  will  at  the  end  of  it,  in  the 
presence  of  at  least  two  witnesses,  who  are  to  write  their  places  of  residence  opposite 
their  names,  under  a  penalty  of  fifty  dollars ;  but  the  omissibn  to  do  it  will  not  afi'ect 
the  validity  and  efficiency  of  their  attestation.  Three  witnesses,  as  in  the  English 
Statute  of  Frauds,  are  required  in  Vermont,  New  Hampshire,  Maine,  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey,  Maryland,  Florida,  Wisconsin,  South  Caro- 
lina, Georgia,  Mississippi  and  Michigan.  Two  witnesses  only  are  required  in  New 
York,  Ohio,  Delaware,  Virginia,  Indiana,  Illinois,  Missouri,  North  Carolina,  Ken- 
tucky, Tennessee,  Arkansas,  Iowa,  and  Alabama. 

In  some  of  the  States,  the  provision  as  to  attestation  is  more  special.  In  Pennsyl- 
vania, a  devise  of  lands  in  writing  will  be  good  without  any  subscribing  witnesses, 
provided  the  authenticity  of  it  can  be  proved  by  two  witnesses  ;  and  if  the  will  be 
subscribed  by  witnesses,  proof  of  it  may  be  made  by  others.  Hight  v.  Wilson,  1 
Dallas,  94 ;  Huston,  Judge,  1  Watts,  463.  Proof  of  the  signature  of  the  testator  to 
a  will  by  two  witnesses,  is  prima  facie  evidence  of  its  execution,  although  the  body  of 
it  be  not  in  the  handwriting  of  the  testator.  Wiegel  v.  Wiegel,  5  Watts,  486i  In 
this  State,  unless  the  testator  is  prevented  by  the  extremity  of  his  last  sickness,  his 
will  must  be  signed  by  him  at  the  end  thereof,  or  by  some  person  in  his  presence  and 
by  his  express  direction,  and  in  all  cases  must  be  proved  by  the  oaths  of  two  or  more 
competent  witnesses.  Act  of  8th  April,  1833  ;  Strieker  v.  Groves^  5  Wharton,  386. 
Where  the  testator,  having  given  directions  for  drawing  his  will,  and  being  just  about 
to  sign  the  same,  became  suddenly  unable  either  to  do  so  himself  or  to  request  another 
to  do  so  for  him,  and  immediately  died,  it  was  held,  that  the  case  was  within  the 
exception  to  the  Penn.  Act  of  1833,  and  that  the  will  was  valid.  Showers  v.  Showers, 
27  Penn.  State  R.  485.    See  Ruoffs  Appeal,  26  Penn.  State  R.  219. 

In  North  Carolina,  two  witnesses  are  required  to  a  will  of  real  estate,  unless  the 
will  is  in  the  handwriting  of  the  deceased  person,  and  is  found  among  his  valuable 
papers,  or  lodged  with  some  person  for  safe  keeping.  The  name  of  the  testator  in 
such  case  must  b,e  proved  by  the  opinion  of  three  witnesses.  I  Rev.  Law,  N.  C.  619, 
620,  ch.  122,  H-  Act  of  1840.  So  in  Tennessee,  under  Stat.  1784.  c.  10.  Crutoher 
V.  Crutcher,  11  Humph,  377;  Tate  v.  Tate,  11  Humph.  465.    In  Virginia,  if  the  will 
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The  first  inquiry  suggested  by  this  enactment  is,  what  amounts 
to  a  "signing"  by  the  testator?  It  was  decided  that  a  mark 
was  sufficient,  and  that,  notwithstanding  the  testator  was  able 
to  write,  (a)'     At  one   time  it  appears  to  have  been  thought, 

(o)  Taylor  v.  Bening,  3  Nev.  &  Per.  228 ;  S.  C.  nom.  Baker  i;.  ©ening,  8  Adol.  & 
£jli.  94. 


is  not  wholly  written  by  the  testator,  it  shall  be  attested  by  two  or  more  credible  wit- 
nesses, &c.     1  Rev.  Code,  Virg.  375. 

In  Mississippi,  there  phall  be  three  witnesses  to  a  will  of  real,  and  one  to  a  will  of 
personal  estate,  unless  wholly  written  and  subscribed  by  the  testator.  How.  &  Hutch.' 
Laws,  (1840,)  p.  386,  ch.  36,  §  2;  Kirk  v.  The  State,  13  S.  &  M.  406. 

In  Arkansas,  a  will  written  through  by  the  testator  needs  no  subscribing  witness, 
but  the  will  must  be  proved  in  such  case  by  three  disinterested  witnesses,  swearing  to 
their  opinion.  Still,  a  will  in  due  form  subscribed,  will  be  effectual  as  against  one 
not  so  subscribed.  Rev.  Stat.  ch.  157,  ^^  4,  5.  Every  person  in  that  State  who  sub- 
scribes the  testator's  name,  shall  sign  as  witness,  and  state  that  he  signed  the  testator's 
name  at  his  request.     lb. 

A  will  executed  in  South  Carolina  in  the  presence  of  two  witnesses,  who  alone 
subscribe  it,  is  not  sufficiently  executed  under  the  statute  to  pass  real  estate,  although 
the  scrivener  was  also  present  at  the  execution ;  and  a  codicil  executed  in  the  presence 
of  two  subscribing  witnesses,  one  of  whom  was  different  from  the  two  witnesses  to 
the  will,  does  not  give  effect  to  the  will  as  to  real  estate.  Dunlap  v.  Dunlap,  4  De- 
saus.  305.  The  laws  of  South  Carolina,  at  tile  time  of  the  above  decision,  required 
three  witnesses  to  a  will  of  real  estate  only ;  but  now  they  require  three  witnesses  to 
a  will  of  personal  estate  also.  Statutes  at  Large  of  S.  Car.  vol.  3,  p.  342,  No.  544, 
§  2 ;  lb.  vol.  4,  p.  106,  No.  1455,  ^  2 ;  lb*,  vol.  6,  p.  238,  No.  2334,  §  8. 

1  Jackson  v.  VanDeusen,  5  Johns.  144;  In  Re  Pield,  3  Curteis,  (Prer.)  752;  Smith 
V.  Dolby,  4  Harrington,  350 ;  Ray  v.  Hill,  3  Strobh.  297  ;  St.  Louis  Hospital  Asso- 
ciation V.  Williams,  19  Mis.  ("4  Bennett,)  609  ;  St.- Louis  Hospital  Association!).  Weg- 
man,  21  Mis.  (6  Bennett,)  17.  Where  a  paper  wa^  produced  by  the  testator  with  his 
name  already  subscribed  in  the  handwriting  of  another,  to  which  he  affixed  his  maii 
in  the  presence  of  the  witnesses,  and  acknowledged  it  to  be  his  last  will  and  testament, 
it  was  held  a  sufficient  subscription  and  publication  of  the  will,  in  Kentucky.  Up- 
church  V.  Upchurch,  16  B.  Monroe,  102.  See  Flannery's  will,  24  Penn.  State  R. 
502.  But  see  St.  Louis  Hospital  Association  v.  Williams,  19  Mis.  (4  Bennett,)  609  j 
St.  Louis  Hospital  Association  v.  Wegman,  21  Mis.  (6  Bennett,)  17;  Northcutt  a. 
Northcutt,  20  Mis.  (5  Bennett,)  266.  In  the  Matter  of  the  Will  of  Cornelius,  14  Ark. 
(1  Barb.)  675.  A  will  signed  by  a  mark,  without  the  name  of  the  deceased  appearing 
in  it,  was'held  sufficiently  signed  under  the  Stat.  1  Vict.  c.  26,  §  9,  the  will  being  iden- 
tified aliunde.  In  Re  Bryce,  2  Curteis,  (Prer.)  225.  In  Pennsylvania,  it  has  been 
held  that  the  will  must  be  signed  with  the  testator's  own  name,  either  by  himself  or 
by  some  person  in  his  preseiice  and  by  his  express  direction.  His  mark  is  insufficient. 
Purdon's  Dig.  971;  Assay  B.Hoover,  7  Penn.  Law  Jour.  21;  Cavett's  Appeal,  8 
Watts  &  S.  21  ;  Greenough  v.  Greenough,  11  Penn.  State  R.  489.  This,  however, 
seems  to  be  doubted  in  a  late  case  in  that  State,  Vernon  v.  Kirk,  30  Penn.  State  R. 
218,  where  it  is  said :  "  It  was  only  by  judicial  construction  that  oiir  statute  of  wills 
passed  April  8th,  1 833,  was  made  to  require  at  the  end  of  the  will  the  testator's  signa- 
ture by  his  name.  Our  act  was  taken  from  29  Charles  II.  sec.  2,  under  which  it  had 
repeatedly  been  decided  that  a  signature  by  a  mark  was  sufficient.  When  therefore 
the  legislature  adopted  words  having  a  recognized  judicial  signification,  it  might  fairly 
have  been  presumed  that  they  intended  by  the  words  that  sense  in  which  they  were 
understood  at  the  time  of  adoption.  It  is  probable  that  they  looked  less  to  the  mode 
of  the  signature,  than  to  its  place,  which  they  required  to  be  at  the  end  of  the  will.  If 
a  mark  was  not  a  signature  within  the  meaning  of  the  statute,  then  those  unable  to 
write  could  not  sign,  and  signing  by  another  was  permitted  only  when  inability  to 
sign  was  caused  by  the  extremity  of  the  last  sickness.  This  seems  to  have  been  over- 
looked when  Barr  v.  Graybill,  Assay  v.  Hoover,  and  other  kindred  cases  were  decided." 
Under  the  Pennsylvania  Act  of  1848,  signing  by  a  cross  or  mark  merely  is  sufficient. 
See  Burford  v.  Burford,  29  Penn.  State  R.  221.  In  Vernon  v.  Kirk,  supra,  it  was 
decided  that  it  was  a  sufficient  execution  of  a  will,  where  the  testatrix  having  requested 
another  to  sign  a  paper  as  her  will,  he  compli^  by  signing  "  E.  N.,  for  R.  D.,  at 
her  request." 
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that  even  sealing*  alone, without  signing,  would  suffice;  (a)  the 
contrary,  however,  is  indisputable ;  not,  indeed,  from  positive 
decision,  but  from  the  unanimous  opinion  of  every 
[  70  ]  Judge  who  has  referred  to  the  *  point,  from  Lord  Chief 
Baron  Parker  and  his  coadjutors,  in  the  case  of  Smith 
V.  Evans,  (b)  (though  the  learned  Chief  Baron  on  another  occa- 
sion, (c)  erroneously  supposed  it  to  have  been  decided  the  other 
way,)  down  to  Lord  Eldon,  in  the  case  of  Wright  v.  Wake- 
ford,  (d) 

One  signature,  of  course,  is  sufficient,  though  the  will  be  con- 
tained in  several  sheets  of  paper,^  and  even  where  the  testimo- 
nium at  the  end  referred  to  the  preceding  sheets  as  subscribed 
by  the  testator,  the  fact  of  those  sheets  being  omitted  to  be 
signed,  was  held  not  to  affect  the  validity  of  the  will,  as  the 
testator  evidently  intended  the  signing  and  sealing  of  the  last 
sheet  to  apply  to  the  whole,  (e)  It  was  immaterial  under  the 
Statute  of  Frauds,  in  what  part  of  the  will  the  testator's  name 
was  written  ;  (/)  and  where  the  whole  wiU  was  in  the  testator's 
handwriting,  the  name  occurring  in  the  body,  as  the  usual  exor- 
dium— "  I,  A  B,  do  make,"  &c.j  was  decided  to  be  a  sufficient 
signing,  {g)  ^    But  the  signature,  whatever  were  its  local  posi- 

(a)  See  Lemayne  a.  Stanley,  3  Levi  1. 
(6)  1  Wils.  313. 

(c)  Ellis  «.  Smith,  1  Ves.  Jun.  12. 

(d)  17  Ves.  458;  Morrison  i>.  Tumour,  18  Ves.  175;  Gray  u.  Atkinson,  2  Ves. 
Sen.  454. 

(c)  Winsor  v.  Pratt,  5  Moore,  484 ;  S.  C.  2  Brod.  &  Bing.  650.  But  all  parts  of 
the  will  should  be  present  at  the  time  the  witnesses  attest.  It  may,  however,  be 
inferred  from  circumstances,  that  all  parts  were  present.  Gass  v.  Gass,  3  Humph. 
278.    , 

{/)  This,  it  will  be  remembered,  is  altered  by  the  recent  statute  as  to  wills  made 
since  1837.  ^ 

{g)  Lemayne  v.  Stanley,  3  Lev.  1 ;  Freem.  538  ;  1  Eq.  Ca.  Ab.  403,  pi.  9,  S.  C; 
Cook  V.  Parsons,  Pre.  Ch.  184.  See  also  Hilton  v.  King,  3  Lev.  86  j  Grayson  v. 
Atkinson,  2  Ves.  Sen.  454 ;  Coles  v.  Trecothick,  9  Ves.  249. 


Where  the  signature  of  a  testator  is  effected  by  another  person  guiding  his  hand 
with  his  consent,  and  he  afterwards  acknowledges  it,  this  is,  in  point  of  law,  .the  act 
of  the  testator.  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  262  •  Vandruff  v.  Rinehart,  29 
Penn.  State  E.  232.  ' 

1  A  will  is  valid  Without  being  sealed,  unless  a  seal  is  required  by  statute.  Piatt  v. 
McCuUough,  1  M'Lpan,  70;  Avery  v.  Pixley,  4  Mass.  460,  462;  Hight  v.  Wilson,  1 
Dallas,  94 ;  Ardent  w.  Ardent,  1  Serg.  &  R.  256  ;  Doe  v.  Pattison,  2  Biackf.  355 ;  Wil- 
liams V.  Burnett,  Wright,  53.  A  seal  is  required  to  a  will  of  real  estate  in  New 
Hampshire.  Rev.  Stat.  N.  H.  1842,  ch.  156,  |  6.  See  1  Greenl.  Ev.  (4th  ed.)  §  272, 
note.  A  seal  is  not  unfrequeutly  annexed  to  a  will  where  not  required,  and  if  the 
testator  consideritig  the  seal  an  essential  part  of  the  execution,  should  tear  it  off,  with 
the  express  design  thereby  to  revoke  the  will,  it  might  become  important  in  that 
respect.    Avery  v.  Pixley,  4  Mass.  460,  462. 

ifTonnele  a.  Hall,  4  Comst.  140;  Wikors  Appeal,  15  Penn.  State  R.  281 ;  Mar- 
tin V.  Hamblin,  4  Strobh.  188  ;  Ginder  v.  Farnum,  10  Barr.  98. 

»  Seldon  v.  Coalter,  2  Virg.  Ca.  553  ;  Adams  v.  Field,  21  Vermont,  256.  In  Ken, 
tucky,  the  testator's  name  may  be  in  any  pai't  of  the  will,  if  the  same  be  signed  by 
him  or  by  another,  and  acknowled^d  by  him  as  his  signature.  Sarah  Milea's  will,  4 
Dana,  1,    It  has  been  held  in  Virgfflia,  that  where  the  testator's  name  was  written 
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tion,  must  have  been  made  with  the  design  of  authenticating 
the  instrument ;  for  it  should  seem,  that,  if  the  testator  con- 
templated a  further  signature  -which  he  never  made,  the  will 
must  be  considered  as  unsigned; (a)  though  it  should  be  ob- 
served, that  in  Right  v.  Price  the  point  was  not  decided ;  and  the 
reasoning  seems  only  to  apply  where  the  intention  of  repeating 
the  signature  remained  to  the  last  unchanged  ;  for  a 
name  originally  written  *  with  such  design  might  after-  [  71  ] 
wards  be  adopted  by  a  testator  as  the  final  signature ; 
and  such,  it  is  probable,  would  be  the  presumed  intention,  if  the 
testator  acknowledged  the  instrument  as  his  M''ill  to  the  attest- 
ing witnesses,  without  alluding  to  any  further  act  of  signing.^ 
It  will  be  observed,  that  the  testator  is  merely  required  by  the 
statute  to  "  sign  ; "  but  it  was  formerly  considered,  that,  inde- 

(a)  Right  V.  Price,  lessee  of  Cator,  Dougl.  241.  See  also  GriiSn  v.  Griffin,  4  Ves. 
197,  n ;  Coles  v.  Trecothick,  9  Ves.  249  ;  Walker  v.  Walker,  1  Mer.  503 ;  and  eases 
cited  post. 


only  at  the  commencement  of  the  will,  and  nothing  on  the  face  of  the  paper  indicated 
affirmatively  that  it  was  intended  as  his  signature,  the  requirements  of  the  law  of 
that  State  had  not  been  complied  with.     Ramsey  v.  Ramsey,  13  Grattan,  664. 

The  Revised  Statutes  of  New  York  require  the  signatures  of  the  testator  and  of  the 
witnesses  to  be  at  the  end  of  the  will,  hoth  of  real  and  of  personal  estate.  Watts  v. 
Public  Adm.  City  New  York,  4  Wendell,  168  ;  Lewis  v.  Lewis,  13  Barbour,  17  ;  Mc- 
Donough  V.  Loughlin,  20  Barbour,  (N.  Y.)  238.  So  the  statutes  of  Arkansas  require 
the  subscription  at  the  end  of  the  will  to  be  made  and  acknowledged,  &c.  Rev.  Stat. 
Ark.  ch.  157,  §  4.  So  in  Pennsylvania,  the  will  must  be  signed  at  the  end.  See  Act 
of  April  1833 ;  Strieker  v.  Groves,  5  Whart.  386.  So  in  Ohio.  Stat,  of  1  Vict.  c. 
25,  §  9,  requires  the  signing  to  be,  at  the  foot  or  end  of  the  will.  Probate  under  the 
Stat.  1  Vict.  c.  26,  was  allowed  of  a  will  concluding,  "  signed  and  sealed  and  as  for 
the  will  of  me,  C.  E.  T.  W.,  in  the  presence  of  us,  T.  H.  and  E.  H.."  as  being  signed 
at  the  foot  or  end  thereof.  In  Re  Woodington,  2  Curteis,  (Prer.)  324.  For  other 
decisions  showing  what  will  be  regarded  as  a  sufficient  signing  at  the  foot  or  end  of  a 
will,  see  In  the  Goods  of  Carver,  3  Curteis,  (Prer.)  29  ;  In  the  Goods  of  Davis,  lb. 
748;  In  the  Goods  of  Bullock,  lb.  750;  In  the  Goods  of  Martin,  lb.  754;  In  the 
Goods  of  Gore,  lb.  758  ;  Jermyn  u.  Hervey,  1  Bng.  Law  &  Eq.  633.  Although  the 
Act,  1  Vict.  c.  26,  does  not  specify  any  particular  place  where  the  witnesses  are  to 
sign,  but  declares  that  the  will  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator;  that  such  signature  shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  subscribing  witnesses,  and  such  witnesses  shall  attest 
and  subscribe  the  will  in  the  presence  of  the  testator,  it  was  held  not  to  be  suffi- 
ciently complied  with,  where  a  will  was  signed  by  the  testator  and  the  attesting 
witnesses  on  each  of  the  sheets  that  contained  it,  but  the  signature  of  the  testator 
alone  appeared  at  the  end  of  the  will,  and  there  was  no  evidence  to  show  that  the 
witnesses  attested  that  signature.'    Bwens  v.  Pranklin,  33  Bng.  Law  &  Eq.  626. 

1  It  seems  that  the  intention  to  sign  again  may  be  shown  by  parol  evidence.  Wal- 
ler V.  Waller,  1  Grattan,  4.'i4  ;  Bight  v.  Price,  Doug.  241.  In  Waller  v.  Waller, 
Allen,  J.,  said:  "I  do  not  wish  to  be  understood  as  holding  a  literal  signing  at  the 
foot  or  end  of  the  instrument  as  absolutely  necessary  in  all  cases.  The  signing  must 
be  such  as,  upon  the  face  and  from  the  frame  of  the, instrument,  appears  to  have  been 
intended  to  give  it  authenticity.  It  must  appear,  that  the  name  so  written  was  re- 
garded as  complete  without  further  signature.  And  the  paper  itself  must  show  this." 
"  In  the  case  under  consideration,  it  is  sufficient  to  say,  it  does  not  appear  on  the  face 
of  the  paper,  that  the  signing  at  the  beginning  was  intended  or  regarded  as  a  signing 
Uy  authenticate  it,  as  a  complete  and  final  act.  Not  so  appearing,  it  is  not  a  statutory 
will ;  and,  therefore,  I  do  not  deem  it  necessary  to  consider  or  look  into  the  parol  evi- 
dence touching  the  testamentary  intent,  as  evic^nced  by  the  declarations  of  the  de- 
ceased."   Ramsey  v.  Ramsey,  13  Grattan,  664. 
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pehdently  of  ihis  enactment,  publication  was  necessary  to  com- 
plete the  testamentary  act.^  Lord  Hardwicke,  in  particular,  in 
the  case  of  Ross  ?;.  Ewer,  (a)  strenuously  insisted  on  the  necessity 
of  a  will  of  freehold  lands  being  published.  On  the  other  hand, 
in  the  case  of  Moodie  v.  Reid,  {b)  Lord  C.  J.  Gibbs  expressed  a 
decided  opinion,  that  publication  was  not  an  essential  part  of  a 
will ;  not  being,  as  he  conceived,  necessary  to  devises  by  custom 
at  common  law,  nor  made  so  by  the  statutes  of  Hen.  VIIL  and 

(a)3Atk.  156.  (6)  7  Taant.  361. 

1  The  New  York  Eevised  Statutes  reqilire,  that  the  testator  at  the  time  of  subscrib- 
ing or  acknowledging  the  will,  shall  declare  the  instrument  to  be  his  last  will  and 
testament.  An  actual  publication  of  the  will,  as  a  will,  in  the  presence  of  the 
subscribing  witnesses,  is  thus  made  indispensable ;  and  so  it  was  held  in  Brinckerhoff 
V.  Bemsen,  8  Paige,  488  ;  S.  C.  26  Wendell,  325,  and  the  will  in  that  case  was  held 
not  to  be  duly  executed,  for  the  want  of  that  formality.  See  also  Chaffee  v.  Baptist, 
M.  C.  in  Chan.  Jan.  1843,  10  Paige,  85;  2  Rev.  Stat.  K.  York,  63,  §  40;  Heyer  ». 
Berger,  1  Hoff.  Ch.  1;  Lewis  v.  Lewis,  13  Barbour,  17.  The  publication  may  be 
before  the  actual  signing,  if  made  on  the  same  .occasion.  Doe  v.  Roe,  2  Barbour, 
Sup.  Ct.  200.  No  particular  form  of  expression  is  necessary,  provided  it  amounts  in 
substance  to  a  declaration,  that  the  instrument  is  his  last  will  and  testament.  Rem- 
sen  V.  Brinckerhoff,  26  Wendell,  324 ;  Brown  v.  De  Selding,  4  Sandf.  Sup.  Ct.  10  -^^ 
Whitbeck  v.  Patterson,  10  Barbour,  608  ;  Nipper  v.  Groesbeck,  22  Barbour,  (N.  Y.) 
670.  The  subscribing  witnesses  thereto,  must  at  the  time  of  its  execution,  know  it  to 
be  a  will,  and  must  also  know,  that  the  testator  understands  it  to  be,  and  means  to 
execute  it  as,  a  will.  lb.  If  it  is  stateid  in  the  attestation  clause;  that  the  testator 
declared  it  to  be  his  last  will  and  testament,  it  will  be  presumed  he  did  so,  unless  the 
witnesses  recollect  aifirmatively,  that  he  did  not  declare  it  to  be  his  will,  and  that  the 
attestation  clause  was  not  read  and  understood  at  the  time  of  the  execution  of  the 
instrument.  lb.  The  declaration  that  the  instrument  is  the  last  will  and  testament 
of  the  testator  must  at  all  events  be  unequivocal ;  and,  where  it  was  stated  that  the 
instrument  was  his  "  will  or  agreement,"  it  was  held  insufficient.  Rutherford  v. 
Rutherford,  1  Denio,  33.  And  so  where  the  testator  only  remarked,  "  I  declare  the 
within  to  be  my  will  and  deed."  Lewis  1).  Lewis,  1  Kernan,  (N.  Y.)  220.  But  in 
Pennsylvania  it  is  not  necessary  to  the  legal  probate  of  a  will,  that  the  witness 
should  be  able  to  state  that  the  testator  acknowledged  the  instrument  to  be  his  will; 
it  is  sufficient  if  he  declared  it  to  be  his  act  and  deed.  Loy  v.  Kennedy,  1  Watts  & 
Serg.  396. 

In  North  Carolina,  by  Statute  1 740,  a  plain  and  unequivocal  act  of  publication  is 
required  in  all  cases  of  wills.  The  statute  of  New  Jersey  requires  that  the  will  shall 
be  signed  and  published,  &c.  in  the  presence  of  the  witnesses.  Stat,  of  New  Jersey, 
1847,  p.  636,  \  2;  Den  v.  Milton,  7  Halst.  70.  In  Maine  no  set  form  of  words  is 
necessary  to  the  publication  of  a  will.  If  the  testator  was  fully  apprised  of  its  con- 
tents, and  knew  and  intended  it  as  his  will,  this  will  be  sufficient.  Cilley  v.  Cilley,  34 
Maine,  162.  So  in  Delaware.  Smith  v.  Dolby,  4  Harrington,  350.  In  Vermont, 
writing  and  signing  a  will  are  sufficient  publication.  Dean  v.  Dean,  1  Williams, 
(Vt.)746.  It  is  doubtful  whether  publication  of  a  will  is  necessary  in  Virginia. 
Beane  v.  Yerby,  12  Grattan,  (Va.)  239.  A  testator  when  executing  his  will,  need 
not  make  a  formal  publication  of  it  in  South  Carolina ;  nor  need  he  declare  the  na- 
ture of  the  instrument.    Verdier  v.  Verdier,  8  Rich.  (S.  Car.)  135. 

Attesting  means  more  than  barely  subscribing*  the  name  to  the  paper.  It  implieB  a 
knowledge  of  a  publication,  and  of  the  facts  necessary  to  a  legal  publication.  Swift 
V.  Wiley,  1  B.  Monroe,  117  ;  Griffith  u.  Griffith,  5  B.  Monroe,  511.  See  Gerrish  v. 
Nason,  22  Maine,  438 ;  Sweet  v.  Boardman,  1  Mass.  2.')8.  The  Missouri  Statute  of 
Wills  requires  that  the  subscribing  witnesses  to  a  will  should  attest,  not  only  the  act  of 
signing,  but  the  sanity  of  the  testator  at  the  time.  Withington  v.  Withington,  7 
Missouri,  589.  So  in  Illinois,  it  is  required  by  statute,  in  order  to  the  proof  of  a  will, 
that  the  witnesses  should  state  that  they  believed  the  testator  to  be  of  a  sound  mind 
and  memory.  Stat.  1845,  {).  336;  §  2.  See  Heyward  w.  Hazard,  1  Bay.  835.  The 
witnesses,  in  view  of  the  law,  are  placed  around  the  testator,  in  order  that  no  fraud 
may  be  practised  upon  him  in  thefcecution  of  the  will,  and  to  judge  of  his  capacity. 
2  Greenl.  Ev.  ^  691 ;  ante,  73,  74,  and  notes. 
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Charles  II. ;  and  subsequent  Judges  have  virtually  adopted  the 
latter  opinion,  they  having  (as  we  shall  presently  see)  decided 
that  a  will  of  jfreehold  lands  may  be  duly  executed  by  a  testator 
without  any  formal  recognition  of,  or  allusion  to,  the  testamen- 
tary act ;  indeed,  without  his  uttering  a  syllable  declaratory  of 
the  nature  of  the  instrument.^ 

Another  question  was,  whether  the  attesting  witnesses  ought 
to  see  the  testator  actually  sign,  or  whether  his  acknowledg- 
ment of  the  signature  was  sufficient ;  as  to  which  it  was  decided, 
not  only  that  an  acknowledgment  would  suffice,  but  that  it 
might  be  made  before  each  witness  separately,  and  need  not 
take  place  in  the  simultaneous  presence  of  all.'  The  point, 
though  doubted  in  some  of  the  early  cases,  (a)  was 
decided  by  Sir  Joseph  Jekyl,  M.  R.,  in  the  *  case  of  [  72  ] 
Smith  V.  Codron,  (b)  where  A  signed  and  published  a 
will  in  the  presence  of  two  witnesses,  then  a  third  person  was 
called  in,  to  whom  the  testator  showed  his  name,  telling  him 
that  was  his  hand,  and  bidding  him  witness  it,  which  the  wit- 
ness did  in  the  testator's  presence,  who,  two  hours  afterwards, 
told  him  that  the  paper  he  had  subscribed  was  his  will ;  this 
was  held  to  be  a  good  execution.^  Since  this  case  the  doctrine 
has  been  confirmed  in  a  series  of  decisions,  reaching  down  to  a 
very  recent  period,  (c)^ 

(a)  Cook  V.  Parsons,  Prec.  Chan.  184,  and  Dormer  v.  Thurland,  2  P.  W.  506. 

(6)  2  Ves.  Sen.  455. 

(c)  Stonehouse  v.  Evelyn,  3  P.  W.  253  ;  Grayson  v.  Atkinson,  2  Ves.  Sen.  454  ; 
Ellis  V.  Smith,  1  Ves.  Jun.  11 ;  Addy  v.  Grix,  8  Ves.  504;  Westbeech  v.  Kennedy, 
1  Ves.  &  B.  362  ;  Wright  v.  Wright,  5  Moo.  &  Pay.  316. 

1  2  Greenl.  Ev.  §  675 ;  White  v.  British  Museum,  6  Bingh.  310  ;  Wright  v.  Wright, 
7  Bingh.  457  ;  Warren  v.  Postlethwaite,  9  Jur.  721 ;  Eay  v.  Walton,  2  A.  K.  Marsh. 
71 ;  Osborn  v.  Cook,  U  Gushing,  532.  And  see  4  Kent,  (.5th  ed.)  515,  516  ;  Small 
V.  Small,  4  Greenl.  220.  In  reference  to  the  necessity  of  its  being  made  to  appear  that 
the  paper  propounded  as  the  will  of  the  testator  was  known  by  him  to  be  his  will  at 
the  time  of  executing  it,  and  that  he  knew  the  contents  thereof,  see  ante,  44  to  47 
and  notes  ;  2  Greenl.  Ev.  §  675  and  notes  ;  Kay  v.  Walton,  2  A.  K.  Marsh.  71.  The 
subscribing  witnesses  to  a  will,  examined  two  years  after  the  transaction,  deposed  to 
seeing  the  deceased  write  on  a  paper,  and  to  their  signing  such  paper,  but  they  would 
not  swear  to  what  he  wrote  being  his  name,  nor  to  the  name  of  the  deceased  being  on 
the  will  when  they  so  subscribed.  They  identified  the  paper  subscribed  by  them,  on 
which  was  the  signature  of  the  deceased.  The  attestation  clause  was  full,  and  the 
deceased  knew  the  requisites  of  execution.  The  will,  on  this  evidence,  was  admitted 
to  probate.    Thompson  v.  Hall,  14  Eng.  Law  &  Eq.  596. 

2  But  see  Tyler  v.  Mapes,  19  Barbour,  (N.  Y.)  448. 

*  It  is  not  necessary,  that  the  attesting  witnesses  should  subscribe  the  will  in  the 
presence  of  each  other.  Dewey  v.  Dewey,  1  Metcalf,  349  ;  4  Kent,  (5th  ed.)  516 ; 
2  Greenl.  Ev.  §  676  ;  Green  v.  Grain,  12  Grattan,  ( VaJ  252 ;  Hoflfman  v.  Hoffman, 
26  Alabama,  535  ;  Parramore  v.  Taylor,  11  Grattan,  ( Va.)  220.  But  in  Vermont,  it 
is  expressly  required  by  statute,  that  the  witnesses  should,  sign,  not  only  in  presence 
of  the  testator,  but  also  in  presence  of  each  other.  Stat.  1,839,  p.  254,  §  6.  Stat,  of 
1  Vict.  G.  26,  §  9,  requires  that  the  signature  shall  be  made  or  acknowledged,  in  the 
presence  of  two  or  more  witnesses,  present  at  the  same  time.  Probate  was  refused  in  a 
case  where  the  deceased  signed  her  will  by  a  mark,  in  the  presence  of  one  witness  who 
subscribed  the  will  as  attesting  it,  and  on  a  subsequent  day  she  acknowledged  her  signa- 
ture in  the  presence  of  that  witness  and  of  another  who  also  subscribed  the  vrill,  but 
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As  it  was  sufRcient  for  the  testator  to  sign  before  some,  and 
acknowledge  the  signature  before  the  rest  of  the  witnesses,  so 
by  necessary  consequence  an  acknowledgment  before  all  was 
equally  effectual.^     This  was  decided,  in  the  case  of  Ellis  v. 

the  former  witness  did  not  again  subscribe  the  will.  "  The  natural  construction  of 
the  words  of  the  Act  1  Vict, c  26,  §  9,"  said  Sir  Herbert  Jenner,  "seems  to  be  that, 
when  the  signature  is  made  or  acknowledged,  the  witnesses  shall  then  attest  it,  not 
one  at  one  time  and  one  at  another."  The  same  was  held  In  the  Goods  of  Sim- 
monds,  3  Curteis,  (Prer.)  79 ;  Moore  v.  King,  lb.  243.  See  1  Greenl.  Ev.  (4th  ed.)  5  272. 

1  Gaze  V.  Gaze,  3  CuMeis,  (Prer.)  551 ;  Keigwin  v.  Keigwin,  3  Curteis,  (Prer.)  607 ; 
4  Kent,  (5th  ed.)  515,  516 ;  Beane  v.  Yerby,  12  Grattan,  ( Va.)  239 ;  Green  v.  Grain, 
12  Grattan,  (Va.)  252. 

An  acknowledgment  or  recognition  by  the  testator,  express  or  implied,  in  the  pres- 
ence of  the  attesting  witnesses,  of  the  signature  of  the  will,  is  equivalent  to  actual 
signing.  Hall  v.  Hall,  17  Pick.  373  ;  4  Kebt,  (5th  ed.)'  515,  516 ;  Dewey  v.  Dewey, 
1  Metcalf,349  ;  Osbom  v.  Cook,  11  Gushing,  532;  Beane  v.  Yerby,  12  Grattan,  (Va.) 
239  ;  Small  v.  Small,  4  Greenl.  220;  Elbeck  v.  Granberry,  2  Hayw.  232  ;  Eay  v.  Wal- 
ton, 2  A.  K.  Marsh.  74 ;  Reynolds  v.  Shirley,  7  Ohio,  48  ;  Adams  v.  Field,  21  Ver- 
mont, 256.  The  acknowledgment  of  a  will  may  be  made  by  the  testator,  without 
having  the  signature  before  him.    Elbeck  v.  Granberry,  2  Hayw.  232. 

In  Welch  u.  Welch,  2  Monroe,  83,  it  was  held,  that  to  prove  a  will  devising  lands, 
evidence  by  one  subscribing  witness,  that  he  signed  the  testatrix's  name  and  sub- 
scribed his  own  as  witness  at  her  request,  and  in  the  presence  of  her  and  another  sub- 
scribing witness,  and  evidence  by  the  other  subscribing  witness,  that  he  heard  hej 
acknowledge  it,  and  subscribed  it  as  a  witness  at  her  request,  and  in  her  presence,  is 
sufficient.  Rush  B.  Parnel,  2  Harrington,  448.  See  Smith  v.  Jones,  6  Rand,  33  ; 
Dudleys  M.  Dudleys,  3  Leigh,  436 ;  Burwell  v.  Corbin,  1  Rand,  131,468;  Beane  v. 
Yerby,  12  Grattan,  (Va.j  239  ;  Green  v.  Grain,  12  Grattan,  (Va.)  252. 

A  will  subscribed  by  three  attesting  witnesses,  at  the  testator's  request,  and  in  his 
presence,  he  declaring  it  to  be  his  will,  is  well  attested,  within  the  Rev.  Stat,  of  Mass. 
ch,  62,  §  6,  although  neither  of  the  witnesses  saw  him  sign  it  or  heard  him  acknowl- 
edge his  signature  thereto,  and  only  one  of  them  saw  the  testator's  name  thereon. 
Dewey  v.  Dewey,  1  Metcalf,  349.  The  case  of  Hogan  v.  Grosvenor,  10  Metcalf,  54, 
was  in  substance  the  same  as  that  of  "Dewey  ».  Dewey,  and  a  verdict  in  favor  of  the 
will  was  sustained.    See  Blake  v.  Knight,  3  Curteis,  (Prer.)  547. 

The  statutes  under  which  the  above  cases  were  decided  do  not  provide  in  express 
terms  for  the  sufficiency  of  such  acknowledgment.  But  the  statutes  of  New  York, 
Ohio,  and  Illinois  expressly  provide  for  the  acknowledgment  by  the  testator  of  his 
signature  in  the  presence  of  the  witnesses.  See  Lewis  v.  Lewis,  13  Barbour,  17; 
Jauncey  v.  Trawick,  2  Barbour's  Ch.  40.  So,  also,  Stat.  1  Vict.  c.  26,  §9,  provides 
that  the  signature  of  the  testator  shall  be  made  or  acknowledged  by  the  testator  in-the 
presence  of  the  witnesses. 

In  the  case  of  The  Goods  of  Ann  Rawlins,  2  Curteis,  (Prer.)  326,  the  deceased 
signed  her  will  not  in  the  presence  of  witnesses,  and  subsequently  produced  her  will 
before  two  witnesses,  and  said  to  them,  "  Sign  your -names  to  this  paper."  This  was 
held  not  to  be  a  sufficient  acknowledgment  of  her  signature  under  the  above  section  of 
1- Vict.  c.  26.  See  inThe  Goods  of  Mary  Warden,  2  Curteis,  (Prer.)  334.  Under 
the  same  section  of  1  Vict.  c.  26,  probate  was  refused  of  a  paper  produced  by  the  de- 
ceased to  three  witnesses,  who  subscribed  their  names  thereto,  two  of  the  witnesses 
not  seeing  the  signature  to  the  paper,  nor  knowing  that  it  was  signed,  the  third  wit- 
ness deposing  that  she  saw  the  signature  of  the  deceased.  In  the  Goods  of  Mary 
Harrison,  2  Curteis,  (Prer.)  863.  But  see  .Bennett  v.  Sharp,  33  Eng.  Law  &  Eq. 
618.  In  another  case,  which  was  much  considered,  it  appeared  that  the  deceased 
requested  two  persons,  present  at  the  same  time,  "  to  sign  a  paper  for  him,"  which 
they  did  in  his  presence;  the  paper  was  so  folded,  that  the  witnesses  did  not  see  any 
writing  whatever  on  it ;  the  deceased  did  not  state  what  was  the  nature  of  the  paper 
in  question.  On  the  death  of  the  deceased  it  was  found  to  be  his  intended  will.  The 
vrill  was  refused  probate,  because  the  Stat.  1  Vict.  e.  26,  ^  9,  had  not  been  complied 
with.  Ilott  v.  Genge,  3  Curteis,  (Prer.)  160 ;  Jackson  v.  Jackson,  cited,  lb.  See 
Gaze  V.  Gaze,  3  Curteis,  (Prer J  551 ;  Shaw  v.  NevillCi  33  Eng.  Law  &  Eq.  615  ; 
Lewis  V.  Lewis,  1  Kernan,  (N.  Y.)  220.  Still  under  this  statute  it  has  been  held,  that 
it  is  not  necessarj-  that  the  party  should  say,  in  express  terms,  "  That  is  my  sigfla- 
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Smith  (a)  by  Lord  Hardwicke,  with  the  assistance  of  Sir  John 
Strange,  M.  R.,  Lord  C.  J.  Willes,  and  Lord  C.  B.  Parker, 
Lord  Hardwicke  considered  the  sufficiency  of  the  testator's  dec- 
laration to  have  been  virtually  decided  by  the  cases  establish- 
ing that  the  witnesses  might  attest  at  different  times  ;  for,  if  the 
testator  signed  three  times,  there  were  three  executions,  and 
none  of  them  good. 

The  next  question  was,  what  constituted  a  sufficient  acknowl- 
edgment before  the  witnesses.^  In  the  case  of  Gryle  v.  Gryle,  (ft) 
Lord  Hardwicke  doubted,  whether  it  was  enough  for  the  tes- 
tator to  say  before  the  witness,  "  This  is  my  will,"  without  a 
resealing,  (for  the  instrument  in  that  case  had  the  unnecessary 
appendage  of  a  seal,)  or  unless  the  testator  had  declared 
it  to  be  his  handwriting;  *but  the  doubt  appears  to  [  73  ] 
have  vanished  from  the  mind  of  the  noble  Judge  in  the 
case  of  Ellis  v.  Smith,  (c)  where  the  question  is  stated  in  general 
terms  to  be,  whether  a  testator's  declaration  before  three  wit- 
nesses that  it  is  his  will,  was  equivalent  to  signing ;  and  the 
conclusion,  therefore,  of  the  learned  Judges,  who  decided  that 
case,  in  favor  of  the  validity  of  the  will,  amounted  to  an  affirma- 
tion of  the  sufficiency  of  such  a  declaration. 

Recent  adjudications  have  placed  the  point  beyond  all  doubt 
by  going  much  farther ;  these  cases  having  decided,  that  where 
a  testator,  who  had  previously  signed  his  will,  merely  requested 
the  witnesses  to  subscribe  the  memorandum  of  attestation, 
though  they  neither  saw  his  signature  nor  were  made  acquainted 
with  the  nature  of  the  instrument  they  attested,  the  will,  never- 
theless, was  duly  executed  according  to  the  statute,  (ti)^  "  When 

(a)  1  Ves.  Jan.  U.  (6)  2  Atk.  176.  (c)  1  Ves.  Jun.  11. 

(rf)  British  Museum  v.  White,  3  M.  &  Pay.  689 ;  S.  C.  6  Bing.  310 ;  Wright  v. 
Wright,  5  M.  &  P.  316  ;  S.  C.  7  Bing.  457  ;  Johnson  v.  Johnson,  1  Cromp.  &  Mees. 
140 ;  Dewey  v.  Dewey,  1  Metcalf,  349,  353  ;  Ante,  72  note. 

tnre ; "  it  is  sufficient  if  it  clearly  appears  that  the  signature  was  existent  on  the  will 
when  it  was  produced  to  the  witnesses,  and  was  seen  by  the  witnesses  when  they  sub- 
scribed the  will.  Blake  v.  Knight,  3  Curteis,  (Prer.)  547  ;  Keigwin  v.  Keigwin,  lb. 
607  i  In  the  Goods  of  A,shmore,  lb.  756. 

In  New  Jersey,  however,  by  construction  of  the  statute  (1714)  in  that  State  for  de- 
vising real  estate,  which  required  that  the  testator  should  sign  his  name  in  the  presence 
of  the  witnesses,  it  has  been  held  that  no  mere  acknowledgment  by  the  testator  in  the 
presence  of  the  witnesses,  of  his  signing  the  will,  is  sufficient.  Mickle  «.  Matlack,  2 
Harrison,  86 ;  Homblower,  C.  J.,  dissenting ;  Den  v.  Milton,  7  Halsted,  70 ;  Combs  i). 
Jolly,  2  Green,  Ch.  625.     See  Stat,  l^ew  Jersey,  1847,  b.  363. 

A  will  is  not  regarded  as  properly  executed  in  New  York,  where  neither  of  the 
attesting  witnesses  saw  the  deceased  subscribe  |iis  name  thereto,  and  neither  heard 
him  acknowledge  the  signature  to  be  his,  or  heard  him  say  what  the  paper  was.  Lewis 
V.  Lewis,  13  Barbour,  17.     See  Shaw  v.  Neville,  33  Eng.  Law  &  Eq.  615. 

1  See  Hall  v.  Hall,  17  Pick.  373,  379,  380;  Dewey  v.  Dewey,  1  Metcalf,  349;  Smith 
V.  Jones,  6  Kand,  33 ;  Dudleys  v.  Dudleys,  3  Leigh,  436  ;  Small  v.  Small,  4  Greenl. 
220 ;  Elbeck  v.  Grandberry,  2  Hayw.  232 ;  Burwell  v.  Corbin,  1  Rand,  131, 468  ;  Eos- 
ser.t).  Franklin,  6  Grattan,  1 ;  Denton  v.  Franklin,  9  B.  Monroe,  28;  Jauncey  v.  Tra- 
wi(ck,  2  Barbour,  Ch.  40. 

2  A  will,  in  the  handwriting  of  the  testator,  and  signed  or  acknowledged  by  him  in 
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we  find,"  said  Lord  C.  J.  Tindal,  in  the  case  of  the  British 
Museum  v.  White,  "the  testator  knew  this  instrument  to  be  his 
will ;  that  he  produced  it  to  the  three  persons,  and  asked  them 
to  sign  the  same ;  that  he  intended  them  to  sign  it  as  witnesses ; 
that  they  subscribed  their  names  in  his  presence,  and  returned 
the  same  identical  instrument  to  him ;  we  think  the  testator  did 
acknowledge  in  fact,  though  not  in  words,  to  the  three  wit- 
nesses, that  the  will  was  his."  ^ 

The  next  statutory,  requisition  is,,  that  the  will  be  "  attested 
and  subscribed"  by  three  witnesses.^  A  mark  has  been  decided 
to  be  a  sufficient  subscription ;  {af  but  it  is  never  advisable, 

(a)  Harrison  v.  Harrison,  8  Ves.  185  ;  Addy  v.  Grix,  Id.  504. 


the  presence  of  three  competent  witnesses,  who  attest  the  same  at  his  request,  and  in 
his  presence,  is  well  executed,  although  the  testator  does  not  declare  to  the  witnesses 
and  they  do  not  know  that  is  his  will.     Osborn  v.  Cook,  11  Gushing,  532. 

1  Osborn  v.  Cook,  11  Cushing,  532  See  ante,  118,  note,  where  It  appears,  that  un- 
der the  present  statute  in  England,  1  Vict.  c.  26,  ^  9,  the  testator  must  acknowledge 
his  signature,  not  his  will  merely.  Ilott  u.  Genge,  3  Curteis,  (Prer.)  160.  In  this 
last  ca«e  Sir'Hprbert  JennerFust  notes  the  difference  between  the  Statute  of  Frauds 
respecting  wills  and  the  present  statute  in  England  on  the  matter  of  acknowledg- 
ment, and  remarks  at  length  on  the  case  of  British  Museum  v.  White,  6  Bingh. 
310. 

'•^  Under  the  presfent  statute  in  England,  1  Vict.  c.  26,  §  9,  it  is  held  not  to  be  suffi- 
cient attestation  for  the  witnesses  to  sign  before  the  signature  of  the  testator  is  affixed. 
Cooper  V.  Bockett,  3  Curteis,  (Prer.)  648 ;  In  the  Goods  of  Olding,  2  lb.  865  ;  In  the 
(3loods  of  Byird,  3  lb.  117  ;  In  Be  Cox's  will,  1  Jones,  Law,  (N.  Car.)  321.  But  in 
Swift  u.' Wiley,  1  B.  Monroe,  117,  it  was  held,  that  the  order  of  time  in  which  the 
testator  and  witnesses  subscribed  their  names  is  not  material.  So  in  Connecticut, 
where  witnesses  called  to  witness  the  execution  of  a  will  subscribed  their  names  as  wit- 
nesses thereto,  and  the  testator  afterwards  in  their  presence  duly  executed  the  same, 
all  of  which  was  done  at  one  time,  and  for  the  purpose  of  perfecting  it  as  a  will,  the 
will  was  held  to  be  legally  executed.     O'Brien  v.  Galagher,  25  Conn.  229. 

In  reference  to  the  meaning  and  force  of  the  word  '^subscribed"  in  the  English  stat- 
ute,— and  the  position  upon  the  will,  in  which  the  subscribing  witness's  name  should 
appear,  the  case  of  Roberts  v.  Phillips,  4  Ellis  &  Bl.  (82  Bug.  Com.  Law,)  450,  is 
important  to  be  considered.  In  that  case,  it  appeared  that  a  testator,  before  1838, 
made  his  will  devising  lands.  The  will  was  written  on  three  sides  of  a  sheet  of 
paper ;  on  the  last  was  an  attesting  clause  subscribed  by  two  witnesses,  and  the  sig- 
nature of  the  testator ;  on  the  second  page  was  written  the  name  of  a  fourth  person, 
W.  B. ;  there  was  nothing  on  the  face  of  the  will  to  indicate  in  what  capacity  "  W.  B. 
signed  the  will.  On  the  trial,  which  Involved  the  question  of  the  validity  of  the 
will,  parol  evidence  of  its  execution  was  given,  and  the  jury  found  that  "  W.  B. 
signed  at  the  same  time  as  the  others,  as  an  attesting  witness,  and  that  the  others  sign- 
ed at  the  same  time  with  him,"  and  that  "  all  three  attested  the  will  as  attesting  wit- 
nesses." It  was  held  that  the  will  was  duly  attested  so  as  to  pass  real  estate,  under 
the  Statute  of  Frauds  ;  that  it  was  not  necessary  that  anything  should  appear  on  the 
the  face  of  the  will  to  designate  W.  B.  as  a  witness ;  and  that  it  was  not  necessary  that 
the  signature  of  W.  B.  should  be  under  the  signature  of  the  testator.  Lord  Campbell, 
C.  J., after  an  elaborate  discussion  of  the  subject,  remarked;  "Themere  requisition 
that  the  will  shall  be  subscribed  by  the  witnesses,  we  think,  is  complied  with  by  the  wit- 
nesses, who  saw  it  executed  by  the  testator,  immediately  signing  their  names  on  any 
part  of  it,  at  his  request,  with  the  intention  of  attesting  it."  4  Ellis  &  Bl.  459. 

"  Davies  v.  Davies,  9  Adol.  &  Ell.  N.  S.  648.  A  will  attested  by  a  witness  making 
his  mark  was  held  good  in  Jackson  v.  Van  Deusen,  5  Johns.  144.  In  this  case  the 
mark  was  the  initials  of  the  witness's  name.  So  also  the  attestation  by  mark  was  held 
good  in  Chaffee  v.  Baptist,  M.  C.  10  Paige,  85,  although  the  New  York  statute  re- 
quires that  each  witness  shall  subscribe  his  name.  A  mark  is  good  in  South  Caro- 
lina.   Adams  v.  Chaplin,  1  Hill,  Oh.  266.    So  In  Louisiana.  9  Louis.  R.  512 ;  11  lb. 
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where  it  can  be  avoided,  (and  now  that  the  art  of 
writing  is  so  *  common,  seldom  necessary)  to  employ        [  74  ] 
marksmen  as  witnesses. 

No  particular  form  of  words  was  essential  to  constitute  an 
attestation.^  It  was  not  requisite  that  the  memorandum  sub- 
scribed by  the  witnesses  should  mention  their  having  subscribed 
in  the  presence  of  the  testator,  though  such  fact,  of  course,  must 
be  clearly  and  distinctly  proved  by  oral  testimony,  when  the  va- 
lidity of  the  will  is  called  in  question,  whether  the  memorandum 
of  attestation  records  it  or  not.  (a)  And  even  where  the  death 
of  the  witnesses  prevents  the  obtaining  actual  proof,  a  compli- 
ance with  the  statutory  requisition  in  all  its  parts,  would,  it 
seems,  even  in  the  absence  of  express  statement,  generally  be 
presumed,  (b) 

The  will,  it  will  be  observed,  was  required  to  be  subscribed  by 
the  witnesses,  in  the  presence  of  the  testator.  The  design  of  the 
legislature,  in  making  this  requisition,  evidently  was,  that  the 
testator  might  have  ocular  evidence  of  the  identity  of  the  instru- 
ment subscribed  by  the  witnesses;  and  this  design  has  been 
kept  in  view  by  the  Courts,  in  fixing  the  signification  of  the  word 
"  presence,"  the  decisions  respecting  which  are  the  more  impor- 
tant, since  they  are  equally  applicable  to  wills  executed  under 
the  recent  statute,  which,  as  we  shall  presently  see,  contains  a 
similar  requisition.  To  constitute  ''  presence,"  in  the  first  place, 
it  was  (and  of  course,  still  is)  essential  that  the  testator  should 
be  mentally  capable  of  recognizing  the  act  which  is  being 
performed   before    him ;    for,  if  this    power    be   wanting,   his 

{a)  Hands  v.  James,  Comyn,  531 ;  Croft  v.  Pawlett,  2  Str.  1109 ;  S.  C.  8  Vin.  Ab. 
128,  pi.  14;  Brice  v.  Smith,  Willes,  1 ;  Lord  Rancliffe  v.  Lady  Perkins,  6  Dow,  202.. 

(6)  Hands  v.  James ;  Croft  v.  Pawlett,  supra ;  Christopher  Fry's  will,  2  Rhode 
Island,  88;  Pennell  w.  Weyant,  2  Harrington,  51 ;  Goods  of  John  Johnson,  2  Curteis, 
241. 

251  ;  4  Kent,  (5th  ed.)  514,  note  (d).  So  in  North  Carolina.  Pridgen  v.  Pridgen,  13 
Iredell,  259.  So  in  New  jersey.  Den  v.  Milton,  7  Halst.  70.  It  must,  however,  be 
proved  to  be  the  mark  of  the  witness.  Collins  v.  Nichols,  1  Harr.  &  Johns.  399.  Pro- 
bate was  granted  of  a  codicil  which  had  been  produced  by  the  testatrix,  all  in  her 
own  handwriting,  and  with  her  signature  thereto  made,  to 'two  witnesses  present  at 
the  same  time,  who  at  her  request,  made  their  marks  thereto,  although  the  testatrix 
wrote  the  names  of  the  witnesses  opposite  their  respective  marks,  and,  by  mistake,  a 
wrong  surname  of  one  of  them.  In  the  Goods  of  Ashmore,  3  Curteis,  (Prer.)  756. 
See  2  Greenl.  Ev.  §  677 ;  Baker  v.  Dening,  8  Adol.  &  Ell.  N.  S.  94 ;  Harrison  v.  Elvin, 
3  Adol.  &  Ell.  N.  S.  117  ;  Doe  v.  Davis,  11  Jar.  182 ;  1  Greenl.  Ev.  (4th  ed.)  §  272; 
Wigan  V.  Rowland,  21  Eng.  Law  &  Bq.  132.  In  Virginia  it  was  held  that  one  wit- 
ness may  sign  the  name  of  another  witness,  the  later  being  present  and  requesting  it. 
Jesse  V.  Parker,  6  Grattan,  57.  So  in  Kentucky.  Upchurch  v.  TJpchurch,  16  B.  Mon- 
roe, 102,  The  contrary  was  decided  in  Horton  v.  Johnson,  18  Georgia,  396,  unless 
the  witness,  nnable  to  write,  makes  bis  mark. 

1  2  Greenl.  Ev.  §  677  ;  Jackson  v.  Christman,  4  Wendell,  277  ;  Burgoyne  v.  Show- 
ier, 1  Robertson,  Ecc.  5.  A  will  without  any  words  of  attestation  was  held  good  in 
Bryan  v.  White,  5  Eng.  Law  &  Eq.  579.  In  Osborn  v.  Cook,  1 1  Cashing,  532,  a  will  was 
held  to  be  well  executed,  although  there  was  no  attestation  clause,  except  the  single 
word  "witness"  preceding  the  signatures  of  the  witnesses.  See  Murphy  v.  Murphy, 
24  Mis.  (3  Jones,)  526  ;  Roberts  v.  Phillips,  30  Eng.  Law  &  Eq.  147. 
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[  75  ]  mere  corporal  presence  would  not  suffice.  *  Thus,  if  a 
testator,  after  having  signed  and  published  his  will, 
and  before  the  witnesses  subscribe  their  names,  falls  into  a  state 
of  insensibility,  (whether  permanent  or  temporary,)  the  attesta- 
tion is  insufficient,  (a)  ^ 

And  the  testator  ought  not  merely  to  possess  the  rnental 
power  of  recognizing,  but  be  actually  conscious  of,  the  transac- 
tion-in  which  the  witnesses  are  engaged;^  for  if  a  will  were 
attested  in  a  secret  and  clandestine  manner,  without  the  knowl- 
edge of  the  testator,  the  fact  of  his  being  in  the  room  in  which 
it  was  done  would  not  avail,  (b)  Nor,  on  the  other  hand,  would 
the  circumstance  of  the  testator  not  being  in  the  same  room  in- 
validate the  attestation,  if  it  took  place  within  his  view.  Thus 
in  the  case  of  Sheers  v.  Glasscock,  (c)  where  the  testator  being 
in  extreme  illness,  the  witnesses,  after  he  had  signed  his  will, 
withdrew  into  a  gallery,  between  which  and  the  testator's  cham- 
ber there  was  a  lobby  with  glass  doors,  and  the  glass  broken  in 
some  places ;  in  this  gallery  the  witnesses  subscribed  the  will. 
It  was  proved,  that  the  testator  might  have  seen  from  his  bed, 
through  the  lobby  and  the  broken  glass  window,  the  table  in  the 
gallery  where  the  witnesses  subscribed ;  and  this  was  adjudged 
to  be  sufficient ;  for  (it  was  observed)  the  statute  required  attest- 
ing in  his  presence  to  prevent  obtruding  another  will  in  place  of 
the  true  one ;  it  was,  therefore,  enough  if  the  testator  might  see ;  ^ 
it  was  not  necessary  that  he  should  actually  see  the  signing ; 
because,  if  that  were  the  case,  if  a  man  did  but  turn  his  back, 
or  look  off,  it  would  vitiate  a  will ;  here,  the  signing  was  withiii 
view  of  the  testator;    he  might  have  seen  it,  and  that  was 

enough. 
[  76  ]  *So,'in  the  case  of  Davy  v.  Smith,  (d)  where  the 

testator  lay  in  bed  in  one  room,  and  the  witnesses 
went  through  a  small  passage  into  another  room,  and  there  sub-. 

[a]  Right  V.  Price,  Doug.  241. 

(6)  See  Longford  v.  Eyre,  1  P.  W.  740. 

(c)  2  Salk.  688;  S.  C.  cit.  Cartli.  81. 

(d)  3  Salk.  395. 

^  4  Kent,  (6th  cd.)  516.  A  blind  man  making  a  will  should  be  sensible  of  the 
presence  of  the  witnesses  through  his  remaining  senses.  Reynolds  v.  Reynolds,  1 
Si)eers,  (S.  C.)  256,  257.  In  this  case  Richardson,  J.,  said  :  "  I  would  not  say,  that 
it  is  absolutely  impossible  (although  so  considered  by  great  writers)  that«ven  a  blind 
and  deaf  and  dumb  man  can  make  a  will.  But  whenever  such  a  case  occurs,  the  three 
requisites  of  all  wills  must  appear ;  that  the  testator  signed  the  will,  or  expressly  di- 
rected it  to  be  signed  for  him ;  that  three  witnesses  attested  it  in  writing  ;  and  that  the 
testator  had  been  sensible  that  they  signed  their  names  in  his  presence,"  pp.  256,  257. 
In  Re  Piercy,  1  Robertson,  Ecc.  278,  it  was  held,  that,  a  will  being  attested  in  the 
constructive  presence  of  a  testatrix,  it  must  appear,  that,  though  she  was  blind,  she 
could,  had  she  had  her  eyesight,  have  seen  the  witnesses  sign.  See  as  to  wills  of  blind 
persons,  ante,  47,  48,  and'  notes  ;  Ray  v.  Hill,  3  Strobh.  297. 

2  See  Russell  v.  Falls,  3  Harr.  &  M'Hen.  45"  ;  Edelen  v.  Hardy,  7  Harr.  &  John 
61  i  4  Kent,  (5th  ed.)  515,  516.  The  testator  need  not  actually  see  the  witnesses  sign 
the  will,  but  he  must  be  in  a  position  to  admit  of  his  seeing  them  sign.  Reynolds  W. 
Reynolds,  1  Speers,  (S.  C.)  253.  . 
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scribed  their  names  on  a  table  in  the  middle  of  the  room  and  ^ 
opposite  to  the  door,  and  both  that  door,  and  the  door  of  the 
room  where  the  testator  lay,  were  open,  so  that  he  might  have 
seen  them  subscribe  their  names  if  he  would ;  this  was  held  to 
be  sufficient,  though  there  was  no  proof  that  the  testator  did 
see  them  subscribe.^-  And  in  the  preceding  case,  it  was  said  per 
curiam,  that  if  the  witnesses  subscribe  their  names  in  the  same 
room  where  the  testator  lies,  though  the  curtain  of  the  bed  be 
drawn  close,  it  is  a  good  subscribing,  because  it  is  in  his  power 
to  see  them,  and  what  is  done  shall  be  construed  to  be  in  his 
presence.^ 

It  is  not  even  necessary  that  the  testator  should  be  in  the 
same  house  with  the  witnesses;  for,  in  Casson  v.  Dade  [a) 
where  a  feme  covert,  having  power  to  make  a  writing  in  the 
nature  of  a  will,  ordered  such  an  instrument  to  be  prepared,  and 
went  to  her  attorney's  office  to  execute  it ;  but,  being  asthmati-" 
cal,  and  the  office  very  hot,  she  retired  to  her  carriage  to  execute 
the  wiU,  the  witnesses  attending  her ;  after  having  seen  the  exe- 
cution they  returned  into  the  office  to  subscribe  it,  and  the  car- 
riage was  put  back  to  the  window  of  the  office,  through  which, 
it  was  sworn  by  a  person  in  the  carriage,  the  testatrix  might 
have  seen  what  passed ;  Lord  Thurlow  was  of  opinion  that  the 
will  was  well  executed. 

Upon  the  same  principle  it  is  clear,  that  the  mere  contiguity 

(a)  1  Bro.  C.  C.  99  ;  S.  C.  Dick.  586. 

It  is  suflScientjon'mo _/acje  evidence,  that  the  attesting  witnesses  to  a  will  subscribed 
it  in  the  presence  of  the  testator,  if  he  were  so  situated  that  he  might  have  seen  them 
subscribe  it.  Dewey  v.  Dewey,  I  Metcalf,  349 ;  Winchelsea  v.  Wauchope,  3  Russell, 
443 ;  Todd  v.  Winchelsea,  2  Carr.  &  Payne,  488  j  Neil  v.  Neil,  1  Leigh,  6.  An  attes- 
tation made  in  same  room  with  testator,  is  prima  facie  in  his  presence.  Neil  i'.  Neil, 
1  Leigh,  6 ;  Howard's  will,  5  Monroe,  1 99.  An  attestation  not  made  in  same  room, 
is  prima  faeie  not  an  attestation-  in  his  presence.  Neil  a.  Neil,  1  Leigh,  6 ;  Edelen  v. 
Hardy,  7  Harr.  &  John.  61 ;  1  Greenl.  Ev.  (4th  ed.)  §  272. 

The  New  York  Revised  Statutes  have  dropped  the  direction  in  the  English  statute, 
that  the  witnesses  are  to  subscribe  in  the  presence  of  the  testator,  and  the  doctrine  of  con- 
structive presence  is  therefore  rejected.  4  Kent,  {5th  ed.)  515;  Lyon  u.  Smith,  11 
Barbour,  104.  But  in  New  York,  each  of  the  attesting  witnesses  must  sign  his  name 
at  the  end  of  the  will  at  the  request  of  the  testator.  Lewis  v.  Lewis,  13  Barbour,  17. 
This  request  may  be  implied  as  well  as  expressed.  Brown  v.  DeSelding,  4  Sandf. 
Sup.  Ct.  10 ;  Nelson  v.  McGiffert,  3  Barbour,  Ch.  1 58 ;  Doe  v.  Roe,  2  Barbour,  Ch.  200  j 
Seguine  v.  Seguine,  2  Barbour,  Sup.  Ct.  385. 

1  See  Sturdivaut  v.  Birchett,  10  Grattan,  ( Va.)  67 ;  Nock ;;.  Nock,  10  Grattan,  ( Va.) 
108. 

2  Newton  v.  Clarke,  2  Curteis,  (Prer.)  320.  In  Russell  v.  Palls,  3  Harr.  &  M'Hen. 
463,  464,  which  was  very  fully  considered,  it  was  held  that  it  is  necessary  that  the 
testator  should  have  been  able  to  see  the  attestation,  without  leaving  his  bed.  See 
Doe  V.  Manifold,  1  M.  &  Sel.  294.  It  is  not  suflficient  that  the  testator  would,  by 
raising  himself  upon  his  elbow,  have  the  physical  ability  to  see  the  subscribing  wit- 
nesses to  his  will,  if  he  could  not,  in  fact,  see  them  from  the  position  in  which  he  was 
lying,  when  they  subscribed  their  names  ;  and  more  especially  if  by  thus  raising  him- 
self, the  testator  would  endanger  his  life.  Jones  v.  Tuck,  3  Jones,  Law,  (N.  C.)  202. 
It  is  not  sufficient  that  the  testator  was  able  merely  to  see  the  witnesses,  if  he  was  not 
able  to  see  their  proceedings  in  the  attestation.  Graham  v.  Graham,  10  Iredell, 
219. 

11  * 
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of  the  places  occupied  by  the  testator  and  the  witnesses  respect 
tively  will  not  suffice,  if  the  testator's  view  of  the  wit- 
[  77  ]  nesses'  proceedings  is  necessarily  obstructed,  *  Thus 
in  Ebcleston  v.  Petty,  (a)  where  the  witnesses  proved 
that  the  testatrix  signed  the  will  in  her  bedchamber,  and  they 
subscribed  it  in  the  hall,  and  it  was  not  possible  from  her  cham- 
ber to  see  what  was  done  at  the  table  in  the  hall,  there  being.a 
passage  and  eight  or  ten  turning  stairs  between  those  places,  the 
will  was  held  not  to  be  duly  attested.^ 

And  it  was  not  enough,  that  in  another  part  of  the  same  room 
the  testator  might  have  perceived  the  witnesses,  if,  in  his  actual 
position  he  could  not.^  And  therefore,  in  the  case  of  Doe  d. 
•Wright  V.  Manifold,  (b)  where  the  testator  was  in  bed  in  a 
room  from  one  part  of  which  he  might,  by  incliiiing  his  head 
into  the  passage,  have  seen  the  witnesses  attest  the  willj  but  not 
in  the  situation  in  which  he  was,  the  attestation  was  decided 
not  to  be  good.  Lord  EUenborough  Said : — "  In  favor  of  attes- 
tation it  is  presumed,  that  if  the  testator  might  see,  he  did  see ; 
but  I  am  afraid,  that  if  we  get. beyond  the  rule  which  requires 
that  the  witnesses  should  be  actually  within  reach  of  the  organs 
of  sight,  we  shall  be  giving  effect  to  an  attestation  out  of  the 
devisor's  presence,  as  to  which  the  rule  is,  that  where  the  devisoif 
cannot  by  possibility  see  the  act  doing,  that  is  out  of  his  pres- 
ence," 

Where  the  evidence  fails  to  show  in  what  part  of  the  room 
the  subscription  took  place,  it  would  be  presumed  that  the  most 
convenient  was  the  actual  spot,  and  the  ordinary  position  of  a 
table,  probable  to  have  been  used,  would  be  taken  into  consid- 
eration, (c) 

It  is  scarcely  necessary  to  add,  as  a  concluding  remark  on 
this  subject,  that  the  nature  of  the  occasion  of  the 
[  78  ]  witnesses'  *  absence,  whether  for  the  ease  ox  at  the 
solicitation  of  the  testator,  or  otherwise,  is  wholly  im- 
material, (d) 

The  statute,  it  will  be  observed,  required  the  witnesses  to  be 
"  credible,'-'  and  which  was  held  to  mean  such  persons  as  were  not 
disqualified  by*  mental  imbecility,  interest,  or  crime,  from  giving 

(a)  Carth.  79;  S.  C.  Comb.  156;  1  Show.  89;  Ca.  T.  Holt,  222. 

(b)  I  Mau.  &  Selw,  294. 

(cj  Winchelsea  v.  Waiichope,  3  Euss.  444. 

(a)  Broderiok  v.  Bfoderick,  1  P.  W.  239 ;  Machell  v.  Temple,  2  fehow.  288  ;  Eey- 
nolds  V.  Eeynolds,  1  Speers,  (S.  C.)  253. 


1  Reynolds  v.  Reynolds,  1  Speers,  (S.  C.)  253 ;  In  the  Goods  of  Ellis,  2  Cnrteis, 
(Prer.)  395  ;  In  the  Gdbds  of  Coleman,  3  lb.  118  ;  Boldry  v.  Parris,  2  Gushing,  433. 

2  Neil  V.  Neil,  I  Leigh,  6  ;  Eussell  v.  Falls,  3  Harr.  &  M'Hen.  463.  See  Howard's 
will,  5  Monroe,  199;  Newton  v.  Clarke,  2  Curleis,  (Prer.)  320  ;  Edelen  v.  Hardey,  7 
Harr.  &  John.  61  ;  In  Ee  Coleman,  3  Curteis,  (Prer.)  118 ;  Moore  v.  Moore,  8  Grat- 
tan,  ( Va.)  307 ;  Robinson  v.  King,  6  Georgia,  539 ;  Hill  v.  Barge,  12  Alabama)  687. 
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testimony  in  a  court  of  justice.'  The  disqualification  arising 
firom  interest  lias  been  noticed  in  a  former  chapter,  (a)  With 
respect  to  crime,  it  will  be  sufficient  to  refer  the  reader  to  the 
numerous  and  valuable  treatises  on  evidence,  which  are  in  the 
hands  of  the  profession. 

A  will  may  be  composed  of  several  clauses  written  at  distinct 
intervals,  and  one  memorandum  of  attestation  subscribed  to  any 
part  may  apply  to  the  whole,  including  as  well  what  was  long 
before  written  as  what  had  been  recently  added,  though  the  an- 
tecedent part  bears  a  diflFerent  date  from,  and  is  complete  in 
itself  independently  of,  the  latter,  (b)  ^ 

And  the  same  general  doctrine  applies  to  a  will  whose  con- 
tents are  distributed  through  several  sheets  of  paper,  which 
would  be  adequately  attested  by  a  single  memorandum,  pro- 
vided all  the  detached  parts  were  present  when  the  act  of  attes- 
tation took  place ;  and  which  fact  it  seems  would  be  presumed 
unless  the  contrary  were  distinctly  proved,  (c)  as  would  also 
that  of  the  attestation  being  intended  to  apply  to  the  whole.^ 

The  presumption  would  be  somewhat  less  strong,  of  course, 
when  each  of  the  several  papers  has  a  distinct  independent 
character,  as  where  one  is  a  wiU  and  the  other  a  codicil,  or 
where  they  consist  of  two  separate  codicils. 

It  was  held  under  the  devising  clause  of  the  Statute 
of  *  Frauds,  that  if  a  testator  made  a  will,  which  he  [  79  ] 
caused  to  be  attested  by  two  witnesses,  and  afterwards 
made  a  codicil,  which  he  also  procured  to  be  attested  by  two 
witnesses,  neither  the  will  nor  the  codicil  was  adequate  to  the 
devise  of  freehold  lands,*  for  though  the  attesting  witnesses  to 
the  respective  testamentary  papers  aggregately  made  up  the 
requisite  number,  yet,  as  the  memorandum  of  attestation  sub- 

(a)  Vide  ch.  5,  ante,  p.  63.  (6)  Carleton  v.  Griffin,  1  Burr.  549. 

(c)  Bond  V.  Seawell,  3  Burr.  1775. 


1  Under  Statute  of  Mass.  1783,  ch.  25,  "credible"  witnesses  means  competent  at  the 
time  of  attestation.  Hawej  v.  Humphrey,  9  Pick.  350  ;  Haven  v.  Hilliard,  23  Pick. 
10  ;  Amory  v.  Fellows,  5  Mass.  219 ;  Sears  v.  Dillingham,  12  Mass.  258 ;  Cornwell  v. 
Isham,  1  Day,  35,  note.  Eustis  v.  Parker,  1  N.  Hamp.  273 ;  Gill's  will,  2  Dana,  447. 
So  held  in  South  Carolina.  Taylor  v.  Taylor,  1  Kich.  531  ;  Workrnan  v.  Dorainick, 
3  Strobh.  589.  So  in  Mississippi.  Kucker  u.  Lambdin,  12  Smedes  &  Marsh.  230. 
See  Allison  v.  Allison,  4  Hawks,  141.  And  in  Georgia,  Hall  v.  Hall,  18  Georgia,  40. 
The  Revised  Statutes  of  Massachusetts  now  require  that  there  shall  be  three  or  move 
competent  witnesses.  Ch.  62,  §  6.  The  Judge  of  Probate  is  a  good  witness  to  a  will. 
McLean  v.  Barman,  1  Root,  462 ;  Ford's  case,  2  lb.  232 ;  Patten  v.  Tallman,  27 
Maine,  17. 

'See  4  Kent,  (5th  ed.)  516.  The  date  of  the  execution  of  the  will  is  no  part 
of  the  will  itself,  and  if  a  will  has  no  date,  or  a  wrong  date,  it  may  be  es- 
tablished or  corrected  by  parol  proof,  showing  the  real  time  of  its  execution. 
Deakins  v.  Hollis,  7  Gill  &  John.  311;  Wright  v.  Wright,  5  Indiana,  (Porter,) 
389 

»  Gass  V.  Gass,  3  Humph.  278 ;  WikofFs  Appeal,  15  Penn.  State  R.  (3  Harris,)  281  ; 
Tonnele  v.  Hall,  4  Comst.  140. 

*  See  ante,  113,  114,  and  notes. 
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spribed  to  the  codicil  was  evidently  iiot  intended  to  apply  to  the 
will,  it  could  not  be  so  construed,  (a)  If,  however,  evidence 
were  adduced  to  such  an  actual  intention,  the  attestation  to  the 
codicil  would  apply  to  both,  (b) 

And  here  it  will  be  proper  to  advert  to  a  point  which  has  been 
much  canvassed  in  recent  cases,  namely,  whether  a  godicil  duly 
attested  according  to  the  Statute  of  Frauds,  communicates  the- 
efficacy  of  its  attestation  to  an  unattested  wiU  or  previous  codi- 
cil, so  as  to  render  effectual  any  devise  of  freehold  estate  which 
may  be  contained  in  such  prior  unattested  instrument.  The 
affirmative  has  been  repeatedly  decided,  where  the  several  atr 
tested  and  unattested  instruments  were  written  on  the  same 
paper.i 

Thus,  in  the  case  of  De  Bathe  v.  Lord  Fingal,  (c)  where  a 
testator  made  a  will  for  the  purpose  (among  others)  of  appoint- 
ing guardians  to  his  children.  This  wiU  was  attested  by  one 
witness  only.  The  testator  afterwards  executed  a  codicil  to  the 
wiU,  written  on  the  same  sheet  of  paper,  and  attested  by  three 
witnesses,  and  which  was  declared  to  be  a  codicil  to  his  will 
thereunto  annexed.^  The  attestation  was  held  to  apply  to  the 
will,  so  as  to  constitute  it  a  good  testamentary  appointment  of 
guardians  within  the  statute  of  12  Car.  II.  c.  24,  which 
[  80  ]  required  *  that  the  appointment  should  have  been 
signed  in  the  presence  of  two  witnesses. 

So  in  the  case  of  Doe  d.  WUliams  v.  Evans,  (d)  where  A 
made  a  wiU  professing  to  devise  freehold  property,  but  which 
was  neither  signed  nor  attested,  though  an  attestation  clause 
was  drawn  out;  a  fortnight  afterwards  a  codicil  was  written 
below  this  clause  on  the  same  sheet  of  paper,  in  the  following 
terms :  "  I,  A,  make  a  codicil  to  the  foregoing  wiU,  and  thereby 
ordain  that  my  wife  B,  be  entitled  to  £209  of  my  property  in 
case  she  marry."  (There  was  no  date.)  It  was  signed  py  the 
testator  and  attested  by  three  witnesses,  who  simply  wrote  their 

(a)  Lea  v.  Libb,  Carth.  35.  (6)  Bond  v.  Seawell,  3  Burr.  1775. 

(e)  16  Ves.  167.  (d)  1  Cromij.  &  Mees.  42. 

1  So  where  the  attested  codicil  is  not  attached  to  the  unattested  will.  Harvey  w. 
Chouteau,  14  Mis.  587. 

^  A  codicil  with  three  competent  witnesses,  may  be  a  republication  of  a  will,  so 
as  to  give  effect  to  a  devise  otherwise  void,  on  account  of  the  devisee  being  a  wit- 
ness to  the  original  will.  Mooers  v.  White,  6  John.  Ch.  374,  375.  In  this  case  the 
codicil  was  indorsed  and  written  on  the  back  of  the  original  will,  and  by  the  codicil 
the  testator  "approved,  ratified  and  confirmed  the  former  last  will  and  testament, 
except  so  far  as  the  same  was  thereby  altered ; "  and  he  declared  the  codicil  "  to  be 
part  and  parcel  of  his  last  will  and  testament,  within  written."  A  will  executed  under 
undue  influence  may  be  republished  and  confirmed  by  a  codicil  executed  afterwards, 
and  when  the  testator  is  free  from  such  influence.  O'Neal  v.  Farr,  1  Richardson, 
(S.  C.)  80.  The  effect  of  a  codicil,  ratifying,  confirming,  and  republishing  a  will,  is 
to  give  the  same  force  to  the  will,  as  if  it  had  been  written,  executed,  and  published, 
at  the  date  of  the  codicil.  Brimmer  v.  Sohier,  I  Gushing,  118  ;  Armstrang  i>.  Arm- 
strong, 14  B.  Monroe,  (Ky.)  333. 
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names  under  the  word  "  Witness."  The  Court  of  Exchequer 
held,  that  the  execution  and  attestation  applied  to  the  whole  of 
what  was  on  the  paper ;  and,  consequently,  that  the  will  was 
duly  attested  for  the  devise  of  freeholds.  The  learned  Barons 
relied  much  on  the  case  of  Carleton  v.  Griffin,  and  on  the  cir- 
cumstance of  the  codicil  referring  to  the  will ;  Mr.  Baron  Bayley 
observing,  that  if  the  codicil  had  not  referred  to  the  will,  he 
should  have  thought  that  it  did  not  set  up  that  instrument. 

In  both  the  preceding  cases,  the  attested  codicil  referred  to  the 
unattested  document,  but  this  is  not  essential  where  both  are 
written  on  the  same  sheet  of  paper. 

Thus,  in  the  case  of  Guest  v.  Willasey,  (a)  where  a  testator, 
on  the  back  of  his  will"  which  was  duly  attested,  wrote  three 
codicils  of  different  dates,  of  which  the  last  alone  was  attested 
by  three  witnesses,  and  which  did  not  in  terms  refer  to  the  pre- 
ceding codicils,  but  merely  partially  revoked  an  appointment  of 
executors  made  by  the  second  codicil,  it  was  held,  that 
the  third  codicil  operated  as  a  *  republication,  not  only  [  81  ] 
of  such  second  codicil,  but  also  of  the  first,  between 
the  contents  of  which  and  of  itself  there  was  no  connection. 

As  in  all  the  preceding  cases,  the  attested  and  unattested  in- 
struments were  contained  in  the  same  paper,  possibly  it  might 
have  been  considered  that  the  memorandum  of  attestation,  ap- 
pended to  the  posterior  document,  was  intended  to  apply  to 
)3oth  ;  but  the  line  of  argument  adopted  by  the  Court  of  Ex- 
chequer in  Doe  v.  Evans  (where  it  will  be  remembered  the 
codicil  in  terms  referred  to  the  will,)  does  not  admit  of  the  case 
being  referred  to  this  principle,  but  rather  leads  to  the  conclusion, 
that  the  result  would  have  been  the  same  if  the  unattested  will 
and  the  attested  codicil  had  been  detached,^  the  only  effect  of 
their  being  united  in  the  same  paper  being  to  render  unneces- 
sary any  express  reference  to  the  unattested  document  for  the 
purpose  of  identifying  it.  And  the  observations  which  fell  from 
the  Court  of  King's  Bench  in  the  more  recent  case  of  Utterton 
V.  Robins,  (b)  indicate  a  strong  inclination  in  that  Court  to  a 
similar  opinion.  These  authorities  show  that  no  reliance  is  to 
be  placed  on  the  early  case  of  Attorney-General  v,  Baines,  (c) 
where  a  testator  made  a  will  in  his  own  handwriting,  but  with- 
out witnesses,  and  afterwards  made  a  codicil,  wherein  he  recited 
and  took  notice  of  the  wUl,  which  codicil  was  subscribed  by 

(a)  12  J.  B.  Moore,  2. 
(6)  2  Adol.  &  Ell.  423. 
(c)  Pre.  Ch.  270  ;  S.  C.  3  Ch.  Eep.  150. 

1  In  Ee  Smith,  2  Curteis,  (Prer.J  796.  A  codicil  duly  executed,  and  attached  to 
or  referring  to  a  paper  which  before  never  was  duly  signed,  and  published,  and  attested 
as  a  will,  has  the  effect  of  giving  operation  to  the  whole  as  one  will.  Beall  v.  Cun- 
ningham, 3  B.  Monroe,  390.  See  Van  Cortlandt  v.  Kip,  1  Hill,  590.  Johnson  v. 
Clarkson,  3  Rich.  Eq.  305,  cited  ante,  [13]  note. 
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four  witnesses,  and  it  was  treated  as  clear  by  the  Lord  Chan- 
cellor, that  the  will  was  inoperative  to  devise  freehold  lands. 

It  should  seem,  however,  that  where  the  attested  codicil  is  de- 
tached from  and  does  not  refer  to  the  unattested  will 
[  82  ]        or  previous  codicil,  it  will  not  have  the  effect  of  *  curing 
the   defective  execution  of  such   prior  testamentary- 
document. 

Thus,  in  the  case  of  Utterton  v.  Robins,  [a)  where  a  testator, 
by  several  unwitnessed  memorandums,  subsequent  to  his  wiU, 
(which  was  duly  attested)  left  a  freehold  house,  which,  among , 
other  estates,  he  had  acquired  since  the  date  of  the  will,  to  his 
daughter,  and  afterwards  made  the  following  codicil,  which  was 
duly  attested : — "  I  make  this  a  further  codicil  to  my  will :  I 
give  and  devise  all  real  estates  purchased  by  me  since  the  execu- 
tion of  my  said  will,  to  the  trustees  therein  named,  their  heirs, 
&c.,  to  the  uses  and  upon  the  trusts  therein  expressed,  concern- 
ing the  residue  of  my  real  estates : "  it  was  held,  that  the  house 
passed  to  the  trustees  and  not  to  the  daughter. 

In  this  case  the  language  of  the  second  codicU  seemed  to 
repel  the  supposition,  that  the  testator  intended.the  estates  pur- 
chased since  the  execution  of  the  will  to  pass  by  the  prior  codi- 
cU ;  unless,  indeed,  when  he  speaks  of  his  "  will,"  he  is  to  be 
understood  as  referring  to  all  the  prior  testamentary  documents, 
including  the  unattested  codicil,^  according  to  the  principle  laid 
down  by  Sir  L.  Shadwell  in  the  case  of  Gordon  v.  Ld.  Reay,  (6) 
where  a  testator,  by  a  second  codicil,  (which  was  duly  at- 
tested) after  reciting  his  will  (which  was  also  duly  attested)  by 
date,  expressly  confirmed  all  his  provisions  and  bequests  in  it  in 
favor  of  a  certain  individual ;  and  the  Vice-Chancellor  was  of 
opinion  that  this  confirmation  had  the  effect  of  entitling  her  to 
the  benefit  of  a  charge  created  on  his  freehold  estates,  by  a  prior 
unattested  codicil,  on  the  ground  that  the  second  codi- 
[  83  ]  cil  amounted  to  a  *  republication  (c)  of  the  first.  "  The 
first  codicil,"  said  his  Honor,  "  is  part  of  the  will,  and 
if  the  second  codicil  is  a  republication  of  the  will, 'it  is  a  republi- 
cation of  everything  that  is  part  of  the  wiU.  The  second  codi- 
cil does  refer  to  the  will,  it  ratifies  and  confirms  the  wiU,  and 
everything  that  is  part  of  the  will."  ^ 

Of  course,  a  testator  may  so  construct  his  disposition  as  to 
render  it  necessary  to  have  recourse  to  some  document,  (as  to 
any  other  extrinsic  matter,)  in  order  to  elucidate  or  explain  his 

ia)  2  Adol.  &  Ell.  423. 

(6)  5  Sim.  274.    See  also'Crosbie  v.  Macdouale,  4  Ves.  610,  stated  post. 

(c)  As  to  the  general  doctrine  of  republication,  vide  post,  ch.  8. 


1  By  the  Revised  Statutes  of  Massachusetts,  the  term  "Will"  shall  be  construed 
to  include  codicils  as  well  as  wills.    Ch.  2,  §  6,  p.  61. 

2  When  and  how  far  a  codicil  will  operate  as  a  republication  of  a  will,  see  cost, 
ch.  8.  '         *■      > 
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intention.  As  where  a  person  by  his  will  devises  all  the  lands 
which  were  conveyed  to  him  by  a  certain  indenture,  (specifying 
the  deed,)  or  devises  lands  to  the  uses  declared  by  a  particular 
indenture  of  settlement,  it  is  clear  that  the  indentures  so  re- 
ferred to  may  be  consulted  for  this  purpose,  without  violating 
the  principle  of  the  enactment,  which  requires  an  attestation  by 
witnesses,  tfle '  testator's  intention  to  adopt  the  contents  of  such' 
instrument  being  manifested  by  a  will  duly  attested  ;  (ay  and 
it  would,  it  is  conceived,  be  immaterial  whether  the  paper  so 
referred  to  was  in  the  testator's  handwriting,  or  in  that  of  any 
other  person,  and  whether  it  professed  to  be  testamentary  or 
not,  as  it  founds  its  claim  to  be  received  as  part  of  the  wiU, 
not  on  its  own  independent  efficacy,  but  on  the  fact  of  its 
adoption  by  the  attested  will.  But  whatever  be  the  precise 
nature. of  the  document  referred  to,  it  must  be  clearly  identified 
as  the  instrument  to  which  the  will  points.^  In  the  case  of 
Dillon  V.  Harris,  (b)  a  paper  .was  rejected  on  account  of  a  de- 
fect of  identification.  The  testator  had  by  his  will  referred  to 
a  certain  paper,  as  being  in  the  handwriting  of  the  de- 
visee, and  which  he  stated  himself  to  have  placed  *  in  [  84  ] 
the  custody  of  his  executors.  And  it  was  held,  that  a 
paper  found  in  the  testator's  custody,  and  which  had  not  been 
delivered  by  him  to  the  executors,  was  not  sufficiently  identi- 
fied though  in  the  devisee's  handwriting,  as  he  might  have 
written  several  papers,  and  though  it  was  in  the  testator's  cus- 
tody at  his  decease,  there  was  no  evidence  of  its  having  been 
in  his  custody  when  he  made  his  will. 

Cases  of  this  kind,  in  which  there  is  a  reference  to  an  existing 
paper,  it  is  obvious,  stand  upon  quite  a  different  footing  from 
those  in  which  a  testator  (as  often  occurred  under  the  old  law,) 
attempted  to  create,  by  a  will  duly  attested,  a  power  to  dispose, 
by  a  future  unattested  codicil.  .  To  allow  such  a  codicil  to  be- 
come supplementary  to  the  contents  of  the  will  itself,  it  is  obvi- 
ous, tended  to  introduce  all  the  evils  against  which  the  Statute 
of  Frauds  was  directed,  and,  indeed,  gave  to  the  will  an  opera- 
tion in  the  testator's  lifetime,  contrary  to  the  fundamental  law 
of  the  instrument.  Accordingly,  where  a  testator  by  a  will, 
attested  by  three  witnesses,  devised  his  real  estate  to  trustees, 
upon  trust,  (subject  to  certain  limitations  thereby  created,)  to 
convey  the  same  to  such  persons,  and  for  such  estates,  as  he  by 

(a)  See  Habergham  v.  Vincent,  2  Ves.  Jun.  204;  also  Molineaux  v.  Molineaux/ 
Cro.  Jac.  144. 

(6)  4  Bligh,  N.  S.  329. 


1  Tonnele  v.  Hall,  4  Comst.  140.    The  deed  should  form  part  of  the  probate.    In 
Re  Smith,  2  Curteis,  (Prer.)  796 ;  In  Re  Dickins,  3  lb.  60. 

2  In  Re  Countess  of  Durham,  3  Curteis,  (Prer.)  57;  Tonnele  u.  Hall,  4  Comst. 
140;  Johnson  v.  Clarkson,  3  Rich.  Eq.  305,  cited  ante,  [13]  note. 
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deed  or  will,  attested  by  two  -writnesses,  should  appoint ;  and  the 
testator,  professing  to  exercise  this  assumed  power,  executed  an 
instrument  attested  by  two  witnesses,  which  he  styled  a  deed- 
poUj  and  thereby  carried  on  the  series  of  limitations  commenced 
in  his  will,  it  was  decided,  after  much  consideration,  that  this 
instrument  operated  as  a  codicil  to  the  will,  and,  consequently, 
was  incapable  of  affecting  the  freehold  la^ds,  for  want 
[  85  ]  .  of  an  attestation  by  three  witnesses,  (a)  *  On  the  same 
principle,  it  was  decided,  when  personal  property  was 
disposable  by  a  wiU  not  sufficient  in  point  of  execution  to  oper- 
ate on  freehold  estates,  that  a  testator  could  not  so  convert  his 
,real  estate  into  personalty,  by  a  will  duly  attested,  as  to  render 
it  disposable  by  an  unattested  codicil,  as  personal  estate,  (b) 

In  one  instance  only,  and  that  founded  upon  special  grounds, 
not  interfering  with  the  principle  in  question,  the  freehold  estate 
of  a  testator  was,  under  the  Statute  of  Frauds,  indirectly  liable 
to  be  affected  by  an  unattested  codicil.'  This  occurred  where  a 
testator  had  by  a  will,  duly  attested,  charged  his  real  estate  with 
legacies  ;  which  charge,  it  was  held,  extended  not  merely  to  the 
legacies  bequeathed  by  that  will,  but  also  to  such  as  were  sub- 
sequently bequeathed  by  an  unattested  codicil,  (c) 

This  doctrine  was  considered  to  be  warranted  by  the  rule 
applicable  in  the  case  of  a  general  charge  of  debts ;  for  since  a 

{a)  Habergham  v.  Vincent,  2  Ves.  Jun.  204  ;  S.  C.  nom.  Stansfield  v.  Vincent,  4 
Bro.  C.  C.  353  ;  Rose  v.  Cunjnghame,  12  Ves.  29;  Wilkinson  v.  Adam,  1  Ves.  &  B. 
422  ;  Whytall  v.  Kay,  2  Myl.  &  Kee.  765. 

(b)  See  Sheddon  v.  Goodrich,  8  Ves.  4ai ;  Hooper  v.  Goodwin,  18  Ves.  156 ;  Gal- 
lini  V.  Noble,  3  Mer.  691. 

(c)  Hyde  v.  Hyde,  lEq.  Ca.  Ab.  409  ;  S.  C.  3  Ch.  Eep.  83  ;  Masters  v.  Masters, 
1  P.  W.  421  ;  S.  C.  2  Bq.  Ca.  Ab.  192,  pi.  7  ;  Lord  Inchiquin  v.  French,  Amb.  33; 
Brudenell  v.  Boughton,  2  Atk.  268 ;  Habergham  v.  Vincent,  2  Ves.  Jun.  204 ;  S.  C. 
3  Bro.  0.  C.  353 ;  Buckeridge  v.  Ingram,  2  Ves.  Sen.  652 ;  S.  C.  7  Ves.  652 ;  Shed- 
don V.  Goodrich,  8  Ves.  481  ;  Wilkinson  u.  Adam,  1  Ves.  &  Bea.  445. 


^  It  is  clear,  according  to  the  decisions,  that  where  a  testator  creates  a  general 
charge  of  legacies  upon  his  lands,  in  and  of  the  personal  estate,  by  a  will  properly 
executed  and  attested  under  the  Statute  of  Frauds,  and  afterwards  by  a  codicil,  not 
duly  executed  and  attested  to  affect  real  estate,  bequeathes  additional  legacies,  if  the 
personal  assets  be  insufficient  to  pay  the  whole,  then  the  legacies  by  the  codicil  will 
be  charges  upon  the  real  estate,  equally  with  those  given  by  the  will.  See  1  Roper, 
Legacies  by  White,  456,  ch.  12,  §  2,  Consistejicy.of  principle  requires  that  the  testa- 
tor may,  by  an  unattested  codicil,  dispose  of  a  part  or  the  whole  of  his  personal  estate, 
exempt  from  debts  and  legacies  ;  although  such  a  power,  like  the  former,  enable  him 
by  circuity  to  make  the  real  estate  the  primary  fund  to  answer  those  obligations.  lb. 
457.  But  see  Earn  on  Assets,  oh.. 6,  §  6,  pp.  110,  111 ;  Hooper  v.  Goodwin,  18  Ves. 
167.  It  follows  that  he  may  by  the  like  imperfect  instrument,  alter  or  revoke  all  or 
any  of  the  legacies  contained  in  the  will,  and  substitute  others  :  lb.  The  rules  on  this 
subject  are  too  well  established  to  be  disturbed,  though  it  may  well  be  doubted, 
whether  they  are  perfectly-  consistent  with  the  Statute  of  Frauds ;  for,  in  effect,  the 
testator  disposes  of  His  land  by  an  unattested  codicil,  when  he  is  at  liberty  to  burden 
it  with  legacies  so  given.  See  2  Madd.  Ch.  602,  and  cases  cited  ;  Dunlap  v.  Dunlap, 
4  Desaus.  305,  322.  But  these  distinctions  have  lost  their  importance  in  England, 
and  in  all  other  States,  where  wills  of  personal  and  of  real  estate  are  placed  on  the 
same  footing. 
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testator  may,  after  charging  his  real  estate  with  debts,  increase 
the  burden  on  the  land  to  an  indefinite  extent,  by  contracting 
fresh  debts,  without  any  further  direct  act  of  oneration,  it  was 
thought  that  a  charge  of  legacies  ought,  upon  the  same  princi- 
ple, to  include  legacies  given  by  an  unattested  codicil ;  in  short, 
that,  as  a  charge  of  debts  extends  to  all  debts  which  may  hap- 
pen to  be  owing  at  the  testator's  decease,  so  a  charge 

*  of  legacies  extends  to  all  legacies  which  shall  then  [  86  ] 
appear  to  be  bequeathed. 

If,  however,  a  testator,  instead  of  creating  a  general  charge  of 
legacies,  (leaving  it  to  the  ordinary  rule  to  determine  what  are 
such,)  subjected  his  freehold  estate  expressly  to  such  legacies  as 
he  should  thereafter  bequeath  by  an  unattested  codicil,  and  di- 
rect to  8e  paid  out  of  his  real  estate,  this  was  considered  as 
amounting,  in  effect,  to  the  reservation  of  a  power  by  will  to 
charge  the  estate  by  an  unattested  codicil ;  and  consequently,  the 
legacies  bequeathed  by  such  codicil  did  not  affect  the  land.  It 
will  be  perceived,  that  such  a  case  differs  from  that  of  a  charge 
of  legacies  generally,  in  this  respect,  that,  unless  the  codicil  be- 
queathing a  legacy  expressed  that  the  land  should  be  charged 
therewith,  it  could  not  be  charged :  and,  therefore,  it  was  not 
chargeable  on  the  land  as  legacy  merely,  but  by  the  special 
onerating  terms  of  an  unattested  testamentary  instrument,  (a)  If 
the  testator  had  contented  himself  with  charging  his  real  estate 
with  such  legacies  as  he  should  bequeath  by  an  unattested 
codicil,  this  would  have  been  effectual.  Thus,  in  the  case  of 
Swift  V.  Nash,  ("6)  where  a  testator  by  his  will  directed  the  pro- 
duce of  real  estate,  which  he  had  devised  in  trust  for  sale,  to  be 
applied  in  payment  of  the  legacies  which  he  might  bequeath  by 
any  codicil  or  codicils  to  his  will,  it  was  held,  that  an  annuity 
given  by  an  unattested  codicil  was  a  charge  on  the  fund.  Of 
course,  where  a  testator  by  his  will  charges  his  lands  with  the 
payment  of  the  legacies  thereinafter  bequeathed,  the  charge  does 
not  extend  to  legacies  bequeathed  by  a  codicil,  (c) 

It  is  to  be  observed  also,  that  a  general  charge,  either 

*  of  debts  or  legacies,  onerates  the  land  only  as  an  aux-  [  87  ] 
Uiary  fund,  the  personalty  being  still  primarily  liable ; 

which  circumstance  has  been  so  often  mentioned  as  an  ingre- 
dient in  cases  of  this  nature,  as  to  suggest  a  doubt  whether  the 
rule  under  consideration  would  not  be  repelled  by  the  absence 
of  it ;  though,  certainly,  the  analogy  to  a  charge  of  debts  sug- 
gests no  such  limitation  of  the  doctrine ;  for  if  a  person  by  his 
will  charges  his  real  estate  with  his  debts,  the  charge  will  extend 
to  all  the  debts  which  he  owes  at  his  decease,  whether  the 
personalty  be  exempted  therefrom,  or  not.     At  all  events,  it  is 

(a)  Rose  v.  Cunyngham,  12  Ves.  29. 

(5)  2  Kee.  20. 

(c)  Bonner  v.  Bonner,  13  "Ves.  379.     See  also  Bengough  v.  Eldridge,  1  Sim.  173. 

VOL.  I.  12 
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clear,  that  a  testator,  after  having  charged  his  real  estate  with 
legacies,  without  exempting  his  personal  estate  from  its  pri^ 
mary  liability,  may,  by  an  unattested  codicil,  bequeath  any 
portion  of  his  personalty  exempt  from  such  liability  ;  which, 
of  course,  would  have  the  same  effect  in  augmenting  the 
burden  upon  the  land,  as  an  increase  in  the  amount  of  the 
legacies.^  (a) 

In  accordance  with  the  suggested  limitation  of  the  doctrine 
to  legacies  payable  out  of  the  general  personal  estate,  it  seems 
to  have  been  decided,  that,  though  such  legacies,  once  charged 
by  a  will  duly  attested,  might  be  revoked  or  modified  by  an 
unattested  codicil ;  (b)  yet,  that  a  sum,  whether  annual  or  gross, 
which  was  charged  specifically  and  exclusively  upon  land,  was 
susceptible  of  no  alteration  in  regard  to  the  subject  or* object  of 
the  devise,  by  means  of  an  unattested  codicil ;  and  the  circum- 
stance that  a  certain  portion  of  personalty  was  combined  with 
the  real  estate  in  the  charge,  would  not  vary  the  principle.  And|l 
therefore,  where  a  testator  devised  an  annuity  out  of  a  certain 
estate,  stock  and  utensils,  it  was  held  not  to  be  affected 
[  88  ]  by  an  unattested  codicil  expressly  *  revoking  it.  (c) 
And  even  where  a  testator  by  a  will,  duly  attested, 
gave  all  his  real  and  personal  estate  to  tanistees,  upon  trust,  out 
of  the  rents  of  the  real  and  the  produce  of  the  personal  estaje, 
to  pay  his  debts  and  funeral  and  testamentary  expenses  and 
legacies,  and,  in  the  next  place,  to  pay  two  life  annuities ;  and 
the  testator,  lay  a  codicil  attested  by  one  witness  only,  revoked 
one  of  the  annuities,  it  was  held,  that  such  annuity  continued  a 
charge  upon  the  real  estate,  (d)  It  seems  difficult  to  say  that 
the  annuities  were  not  payable  in  the  first  instance  out  of  the 
personal  estate ;  (e)  and  in  this  point  of  view,  the  case  stands 
alone. 

But,  even  where  the  charge  on  the  land  was  confessedly 
auxiliary,  yet  it  seems,  that  if  a  testator,  instead  of  expressly 
revoking  the  legacies  bequeathed  by  his  will,  attempted  by  an 
unattested  will  to  make  an  entirely  new  disposition  of  his  iree- 
hold  and  personal  estate,  as  this  was  operative  on  the  personalty 
only,  the  legacies  continued  to  be  a  charge  on  the  real  estate ; 
because  the  effect  of  what  the  testator  had  done,  was  merely  to 
withdraw  one  of  the  funds  on  which  the  legacies  were  charged, 

(o)  Coxe  V.  Bassett,  3  Ves.  155. 

(6)  Brudenell  v.  Houghton,  2  Atk.  268 ;  Attorney-General  v.  Ward,  3  Ves.  327. 

(cj  Beckett  v.  Harden,  4  Mau.  &  Selw.  1. 

Id)  Mortimer  v.  West,  2  Sim.  274. 

(e)  See  Fitzgerald  v.  Keld,  1  Russ.  425. 


>  In  order  that  lands  may  be  charged  with  legacies  given  by  a  will,  it  must  be 
executed  in  the  manner  required  for  devising  real  estate.  Ex  Parte  Winslow,  14 
Mass.  421. 
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and  not  the  legacies  themselves,  (a)  And  it  would  be  imma- 
terial in  such  a  case,  that  the  will  contained  an  express  clause 
of  revocation  of  all  former  wills,  (b) 


Section  II.  [89  ] 

As  to  Personal  Estate  and  Copyholds. 

Stat.  29  Car.  IE.  c.  3,  sect.  19,  concerning  nuncupative  wills. 

What  a  good  execution  of  a  will  of  personalty,  [p.  90.] 

Principles  adopted  by  Ecclesiastical  Courts  in  adjudicating  on  the  validity  of  wills, 

[p.  91.] 
Copyholds  not  within  the  Statute  of  Frauds,  [p.  92.] 
What  constitutes  a  will  of  personalty  and  copyholds,  [p.  92.] 
As  to  incomplete  papers,  [p.  93.] 

Paper  rejected  on  account  of  an  uncompleted  form  of  attestation,  [p.  94.] 
Distinction  where  the  testator  is  prevented  from  performing  the  concluding  act  of 

authentication,  [p.  95.] 
What  an  adequate  preventing  cause,  [p.  96.] 
Contents  of  the  paper  must  be  complete,  [p.  96.] 
Presumption  against  unfinished  papers,  [p.  97.] 
Informal  paper  intended  as  a  present  will,  [p.  97.J 

Nuncupative  wills  were  not  forbidden  by  the  Statute  of 
Frauds,  but  were  placed  under  such  restrictions  as  practically 
abolished  them ;  it  being  provided,  (sect.  19,)  that  no  nuncupa- 
tive will  should  be  good,  where  the  estate  bequeathed  exceeded 
the  value  of  thirty  pounds,  that  was  not  proved  by  the  oaths  of 
three  witnesses,  present  at  the  making  thereof;  nor  unless  it 
were  proved  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  the  persons  present,  or  some  of  them,  bear  witness 
that  such  was  his  will,  or  to  that  effect ;  nor  unless  such  nuncu- 
pative will  were  made  in  the  last  sickness  of  the  deceased ;  and 
in  the  house  of  his  or  her  habitation  or  dwelling,  or  where  he  or 
she  had  been  resident  for  ten  days  or  more  next  before  the 
making  of  such  will,  except  where  such  person  was  surprised  or 
taken  sick,  being  from  his  own  home,  and  died  before  he 
returned  to  the  place  of  his  or  her  dwelling.  It  was  also  enacted, 
that  after  six  months  passed  after  the  speaking  of  the  pretended 
testamentary  words,  no  testimony  should  be  received  to  prove  v 
any  wiU  nuncupative,  except  the  said  testimony,  or  the  sub- 
stance thereof,  were  committed  to  writing  within  six  days  after 
the  making  of  the  said  will.i     It  was  nevertheless  provided,  that 

a)  Buckeridge  v.  Ingram,  2  Ves.  Jun.  6.52.  ■ 

6)  Sheddon  v.  Goodrich,  8  Ves.  500. 

1  Eegalations  similar  to  those  above  recited,  respecting  nuncupative  wills,  have 
been  adopted  into  the  Statute  Law  of  most,  if  not  all,  of  the  States.    Maryland,  Act, 
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any  soldier,  being  in  actual  military  service,  or  any  mariner  or 

seaman,  being  at  sea,  (which  was  held  to  apply  to  seamen  on 

board  merchant  vessels,)  might  dispose  of  his  mova- 

[  90  ]       bles,  wages,  and  personal  estate,  *  as  before  the  act.^ 

1810,  c.  34,  §  1 ;  Brayfield  v.  Brayfield,  3  Harr.  &  John.  208 ;  Virginia,  1  Rev.  Code; 
37?,  ch.  104,  §  7  ;  North  Carolina,  Rev.  Stat.  ch.  122,  §  2,  8;  Delaware,  Act  1829, 
Jan.  23,  ^  3  ;  Ohio,  Stat.  1831 ;  New  Jersey,  Stat.  1795  ;  Indiana,  Stat.  1818 ;  Georgia, 
South  Carolina,  Michigan,  Rev.  Stat.  p.  270 ;  Tennessee,  Gwin  v.  Wright,  8  Humph. 
639 ;  Wisconsin,  Mississippi,  Gibson  v.  Gibson,  Walker,  (Miss.)  364.  The  enact- 
ments in  the  different  States  differ  most  particularly  in  respect  to  the  amount  that 
may  be  bequeathed  by  a  nuncupative  will.  In  Massachusetts,  by  the  Revised  Statutes, 
it  is  declared  that  no  unwritten  or  nuncupative  will  shall  be  valid,  excepting  of  sol- 
diers in  actual  military  service,  or  mariners  being  at  sea,  bequeathing  their  wages  or 
other  personal  property.  Ch.  62,  §§  6,  7.  So  in  New  York,  2  Rev.  Stat.  60, 4  22,  lb. 
63,  5  40.  In  Ohio,  under  the  Act  of  1824,  a  nuncupative  will  was  held  valid  to 
pass  real  estate.  Gillis  v.  Weller,  10  Ohio,  462 ;  but  the  Act  of  Ohio,  1831,  restricts 
nwicupative  wills  to  personal  estate,  lb.     See  Palmer  v.  Palmer,  2  Dana,  390. 

Great  strictness  of  proof  is  required  in  case  of  a  nuncupative  will  to  show  that  all 
the  requisites  of  the  law  have  been  complied  with.  Parsons  v.  Parsons,  2  Greenl. 
298;  Welling  v.  Owings,  9  Gill,  467 ;  Bronson  v.  Burnett,  1  Chand.  (Wis.)  136; 
Rankin  v.  Rankin,  9  Iredell,  156  ;  Woods  v.  Ridley,  27  Miss.  (5  Cnsh.)  119.  Thus  it 
has  been  held  that  it  must  be  made  when  the  testator  is  in  such  extremity  of  his  last 
sickness  that  there  is  no  time  or  opportunity  to  make  a  written  will.  Priscilla  E. 
Yarnall's  will,  4  Rawle,  46 ;  Prince  v.  Hazleton,  20  Johns.  502 ;  Beyer  v.  Frick,  4 
Watts  &  Serg.  357;  Werkheiser  v.  Werkheisef,  6  Watts  &  Serg.  184;  Reese  v. 
Hawthorn,  10  Grattan,  (Va.)  548;  Hans  v.  Palmer,  21  Penn.  SfTate  R.  296.  A 
nuncupative  wUl  made  by  a  consumptive  person  nine  days  before  her  death,  was  held 
not  to  be  valid.  Priscilla  E.  Yarnall's  will,  4  Rawle,  46.  So  it  was  held,  where  the 
testator  lived,  and  was  sensible  one  hour  after  he  had  given  directions  for  the  disposi- 
tion of  his  estate,  and  a  memorandum  had  been  made  of  them  in  pencil  by  one  of  the 
witnesses.  Porter's  Appeal,  10  Barb.  254.  If  nuncupative  wills  can  be  admitted  at 
all  in  the  case  of  chronic  disorders,  which  make  silent  and  slow,  but  sure  and  fatal 
approaches,  it  is  only  in  the,  very  last  stage  and  extremity  of  them.  Hazleton  v.  Prince, 
20  John.  505.  Still  the  words  "  last  sickness  "  have  not  in  all  cases  been  held  to 
mean  in  the  very  last  extremity  of  life.  The  rule  was  somewhat  relaxed  in  Johnson 
V.  Glasscock,  2  Alabama,  N.  S.  218. 

It  must  strictly  appear  that  the  testator  specially  called  upon  the  witnesses  to  bear 
witness  to  the  act.  Bennett  «.  Jackson,  2  Phill.  190;  Winn  w.  Bob,  3  Leigh,  140; 
Haus  V.  Palmer,  21  Penn.  State  R.  296.  But  see  Baker  v.  Dodson,  4  Humph.  342. 
Where  words  were  drawn  from  the  testator  by  the  person  interested  to  establish  them, 
they  will  not  constitute  a  gobd  nuncupative  will.  Brown  v.  Brown,  2  Murpli.  350. 
But  see  Parsons  u.  Parsons,  2  Greenl.  298. 

A  nuncupative  will  cannot  he  established  upon  proof,  by  one  witness  at  one  time, 
how  the  testator  desired  his  property  to  be  disposed  of,  and  upon  proof  by  another 
witness  at  a  different'  time,  that  the  testator  made  the  same  declaration  to  him.  The 
requisite  number  of  witnesses  must  be  present  at  the  sam.e  time;  and  the  rogatio 
lestium  must  be  done  at  that  time.  Priscilla  E.  Yarnall's  will,  4  Rawle,  64;  Weeden 
V.  Bartlett,  6  Munf.  123;  Tally  v.  Butterworth,  10  Yerger,  501. 

Where  a  nuncupative  will  was  not  made  at  the  "  habitation  "  of  the  deceased,  nor 
where  he  had  resided  for  "  ten "  days  next  preceding,  but  was  authenticated  as  the 
law  required,  it  was  held  in  Virginia  that  it  ought  to  be  established,  notwithstanding 
the  deceased  was  very  unwell  when  he  left  home,  if  afterwards  he  became  more  dan- 
gerously ill,  and  died  at  the  place  where  the  will  was  made.  Marks  v.  Bryant,  4 
Hen.  &  Munf.  91.  The  Virginia  Statute  differs  slightly  in  the  wording  from  that  of 
Car.  II.  The  Virginia  Act  excepts  "  where  the  deceased  is  taken  sick  froni  home 
and  dies,"  &c.  The  Statute  of  Car.  II.  excepts  where  he  is  "-surprised  or  taken  sick," 
&c.  In  the  Act  of  Virginia,  (l  Rev.  Code,  c.  104,)  respecting  nuncupative  wills,  the 
word  "  habitation"  means  dwelling  house.    Nowlin  v.  Scott,  10  Grattan,  (Va.)  64. 

See  further  as  to  the  proof  of  nuncupative  wills,  Dorsey  v.  Sheppard,  12  Gill  & 
John.  192  ;  Kelly  v.  Kelly,  9  B.  Monroe,  553;  Burch  v.  Stovall,  27  Miss.  (5  Cush.) 
725. 

1  In  reference  to  wills  of  seamen  and  those  in  actual  military  service,  see  Flor&nce 
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Such  wills  have  been  subjected  to  peculiar  regulations,  by 
various  statutes,  (a) 

The  enactment  which  prohibited,  or  rather,  as  we  have  seen, 
regulated  nuncupative  wills,  was  considered  «iot  to  apply  to  a 
will  which  was  reduced  into  writing  during  the  lifetime  and  by 
the  direction  of  the  testator  ;  such  a  will,  therefore,  was  sufficient 
for  the  disposition  of  personal  estate,  though  it  had  not  beeri 
signed,  and  was  never  actually  seen  by  the  testator.^  (b)  In  two 
instances,  however,  the  legislature  imposed  additional  formali- 
ties of  execution,  namely,  in  regard  to  estates  pur  autre  vie,  as 
to  the  devise  of  which  (though  transmissible  as  personalty,  un- 
less where  the  heir  takes  as  special  occupant,)  the  Statute  of 
Frauds  required  three  witnesses  ;  ^  and  stock  in  the  public  funds, 
which,  it  was  provided  by  certain  acts  of  Parliament,  should 
pass  only  by  wills  attested  by  two  witnesses.  But  these  excep- 
tions to  the  general  rule  were,  in  a  great  measure,  rendered  nu- 
gatory, by  the  doctrine  established  by  the  case  of  Ripley  v.  Wat- 
erworth,  (c)  that  an  executor,  taking  freeholds  pur  autre  vie  as 
special  occupant,  or  even  in  the  absence  of  special  occupancy, 

(a)  26  Geo.  III.  c.  63  ;  32  Geo.  III.  c.  34,  s.  1 ;  11  Geo.  IV.  c.  20,  s.  48,  49,  50  ;  and 
2  &3  Will.  IV.  c.  40,  s.  14,  15. 

(6)  See  Allen  v.  Manning,  2  Hagg.  490;  Ee  Taylor,  1  Hagg.  641. 
(c)  7  Ves.  425.    , 

V.  Florance,  2  Lee,  87  ;  Zaeharias  v.  CoUis,  3  Phill.  176;  Ramsay  v.  Calcot,  2  Lee, 
322  ;  Buston  v.  Seymour,  2  Curteis,  339 ;  In  Re  Hays,  2  Curteis,  338  ;  In  Re  Donald- 
son, 2  Curteis,  386  ;  Master  v.  Stone,  2  Lee,  339;  Warren  v.  Harding,  2  Rhode  Island, 
133.  A  nuncupative  will  may  be  made  by  the  captain  of  a  coaster,  while  on  a  voyage, 
and  at  anchor  in  the  mouth  of  a  bay,  and  wher^  the  tide  ebbs  and  flows.  Hubbard  v. 
Hubbard,  4  Selden,  (N.  Y.)  196.  A  mariner  at  sea,  being  of  sound  mind  and  memory, 
and  under  no  restraint,  during  his  last  sickness  and  within  an  hour  of  his  death,  was 
inquired  of  as  to  what  disposition  he  wished  to  make  of  his  property.  He  replied,  by 
declaring,  in  the  presence  of  four  witnesses,  that  he  wanted  his  wife  to  have  all  his 
personal  property,  and  this  was  allowed  as  a  good  nuncupative  will.  Hubbard  v. 
Hubbard,  12  Barbour,  148.  And  in  such  case  it  is  not  necessary  that  he  should  name 
an  executor.     Hubbard  w.  Hubbard,  4  Selden,  (N.Y.)  196. 

i  See  Mason  v.  Dunham,  1  Munf  456 ;  Phoebe  v.  Boggess,  1  Grattan,  129.  In 
order  to  the  proof  of  the  words  of  the  decedent,  as  a  nuncupative  will,  the  statute 
of  New  Hampshire  (Kev.  Stat.  c.  156,  §  15)  requires  that  three  witnesses  present  must 
be  requested  to  bear  witness  to-the  will  of  the  testator.  The  words  must  be  spoken 
by  the  testator,  with  the  intention  thereby  to  make  a  final  disposition  of  his  property. 
And  therefore  verbal  directions  and  instructions  for  drawing  up  a  written  will, 
although  spoken  in  the  presence  of  the  proper  number  of  witnesses  required  to  bear 
witness  thereto,  and  reduced  to  writing,  and  offered  for  probate  according  to  the 
statute,  do  not  in  that  State  constitute  a  nuncupative  will.  Dockum  v.  Robinson,  6 
Poster,  (N.  H.)  372.  So  in  Virginia  it  must  appear  that  the  deceased,  at  the  time  he 
spoke  the  alleged  testamentary  words,  had  the  present  intention  to  make  his  will,  and 
spoke  the  words  with  such  intention.  Winn  v.  Bob,  3  Leigh,  140.  See  also  Gibson 
V.  Gibson,  Walker,  364;  Reese  v.  Hawthorn,  10  Grattan,  (Va.)  548.  But  it  has 
been  held,  in  some  courts,  that  %  paper  not  completed  as  a  written  will,  may  be  estab- 
lished as  a  nuncupative  will,  where  its  completion  is  prevented  by  the  act  of  God. 
Mason  v.  Dunham,  1  Munf.  456;  OfFut  v.  Offut,  3  B.  Monroe,  162;  Boofter  v. 
Rogers,  9  Gill,  44 ;  Frierson  v.  Beale,  7  Georgia,  438 ;  Parkison  v.  Parkison,  12 
Smedes  &  Marsh.  673  ;  Aurand  w.  Wilt,  9  Barr.  54. 

2  Express  provisions  are  made  for  wills  of  estates  pur  autre  vie,  in  the  statutes  of 
Indiana  and  New  Jersey.    Rev.  Stat.  lud.  1845,  p.  485,  ^  6  ;  Stat.  N.  Jersey,  1847, 
p.  363.     See  1  Hofif.  Ch.  R.  204,  225. 
12* 
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under  the  statute  of  14  Geo.  II.  was  bound  to  deal  with  them  as 
part  of  the  general  personal  estate  of  the  deceased  lessee,  though 
bequeathed  by  a  will  not  attested  by  two  witnesses.  The  same 
principle  would,  ift  is  conceived,  apply  to  estates  pur  autre  vie 
and  stock  specifically  bequeathed,  which  an  executor  would  un- 
questionably not  be  allowed  to  hold,  in  opposition  to 
[  91  ]  a  specific  legatee  *  claiming  under  an  unattested  will. 
Such  a  question,  of  course,  cannot  arise  under  a  will 
which  is  subject  to  tl^e  present,  law,  as  the  recent  statute  has 
abolished  all  distinctions  in  regard  to  the  mode  of  execution 
between  the  various  species  of  property.^ 

Although  the  law,  until  the  recent  alteration,  did  not  require 
a  will  of  personal  estate  to  be  authenticated  by  an  attestation, 
or  even  by  the  signature  of  the  testator,  yet,  in  deciding  on  the 
validity  of  a  will  whose  antiquity  of  date  brings  it  within-  that 
law,  the  Ecclesiastical  Courts  do  not  confine  themselves  to  the 
mere  proof  of  the  handwriting  of  the  testator :  \a)  the  history 
of  the  instrument  is  carefully  and  diligently  scrutinized,  and 
with  more  or  less  jealousy  in  proportion  as  its  contents  appear  to 
be  conformable  to,  or  irreconcilable  with,  the  moral  obligations 
of  the  testator,  and  any  previously  avowed  scheme  of  testament- 
ary disposition.  In  tracing  such  history,  the  custody  in  which  • 
the  instrument  is  found  is,  of  course,  most  important.  K  the 
will  is  discovered  carefully  preserved  among  the  papers  of  the 
testator,  or  has  been  by  him  deposited  in  the  hands  of  a  confi- 
dential and  disinterested  friend,  there  is  a  strong  presumption 
in  its  favor;  while,  on  the  other  hand,  should  it  come  out  of  the 
custody  of  a  person  who  is  interested  in  its  contents,  suspicion 
is  excited,  and  stiU  more,  if  (as  has  sometimes  happened)  the 
alleged  depositary  remains  in  concealment,  contenting  himself 
with  transmitting  the  document  anonymously  to  some  party 

(o)  Machin  v.  Grindon,  2  Lee,  406 ;  Crisp  v.  Walpole,  2  Hagg.  531 ;  and  other 
cases  cited  4  Hagg.  224. 


1  In  many  of  the  States  the  same  number  of  attesting  witnesses,  and  in  some,  the 
same  formalities  of  execution,  are  required  in  wills  of  personal  as  in  wills  of  real 
estate.  In  Massachusetts,  Rev.  Stat.  ch.  62,  §  6 ;  New  York,  2  Rev.  Stat.  60,  63 ; 
"Vermont ;  Delaware,  Act  1829,  §  2,  3  ;  Virginia,  Act  1835,  ch.  60,  and  Act  1840,  ch. 
57;  South  Carolina,  Stat.  1824,  ch.  5,  5  8 ;  Rhode  Island,  R.  I.  Laws,  216,  217; 
Michigan,  Rev.  Stat.  tit.  3,  ch.  1,  §  5,  p.  270;  Arkansas,  Rev.  Stat.  ch.  157,  H  i; 
5;  Wisconsin,  Missouri;  Ohio,  Stat.  Feb.  18,  1831 ;  Bailey  v.  Bailey,  8  Ohio,  142; 
New  Hampshire,  Rev.  Stat.  1842,  c.  156 ;  Illinois,  Rev.  Stat.  1845,  p.  536,  5  2 ; 
Iowa,  Indiana,  Kentucky,  and  North  Carolina;  Georgia,  Act  of  January  21,  1852. 
In  Mississippi,  (Howard  &  Hutch.  Laws,  (1840)  385,  386,)  three  witnesses  are 
required  for  real,  and  one  for  personal  estate.  In  Tennessee,  (Suggett  v.  Ketchell, 
6  Yerger,  425,)  two  witnesses  are  required  to  a  will  of  chattels,  but  the  witnesses 
need  ri6t  subscribe  the  will.  See  Moore  v.  Steele,  10  Humph.  562.  In  Pennsylvania, 
also,  the  same  number  of  witnesses  is  required  for  the  proof  of  a  will  of  personal, 
as  of  real  estate.  Lewes  v.  Maris,  1  Dallas,  278,  Act  1833.  See  Kent  4  (5th  td.) 
516,  518.  In  Alabama  it  has  been  held  that  a  will  of  personal  estate  is  not  void 
for  the  want  of  witnesses.  McGrews  v.  McGrews,  1  Stew.  &  Port.  30.  But  under 
the  code  of  Alabama,  J  1611,  two  witnesses  are  required  to  a  will  disposing  either 
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interested  in  maintaining  its  validity ;  under  such  circum- 
stances, indeed,  the  Ecclesiastical  Court  has  invariably  rejected 
the  alleged  testamentary  paper,  (a)  Nothing,  it  is 
obvious,  could  be  more  *  dangerous  than  to  assume  [  92  ] 
and  recognize  the  validity  of  a  document,  thus  stamped 
with  every  mark  of  suspicion,  on  the  mere  strength  of  evidence 
as  to  the  genuineness  of  the  signature  of  the  deceased,  seeing 
with  how  much  skill  and  success  handwriting  is  frequently  imi- 
tated ;  and  this  danger,  though  diminished,  is  not  excluded 
where  the  entire  will  (not  the  signature  only)  purports  to  be  in 
the  handwriting  of  the  deceased,  (b) 

Copyholds  were  held  not  to  be  within  the  clause  of  the  Stat- 
ute of  Frauds,  which  required  wills  to  be  attested  by  three  wit- 
nesses ;  and  this  seems  to  have  been  the  result  of  the  narrow 
construction  which  that  section  of  the  statute  received  from  the 
courts  of  judicature  rather  than  of  any  restrictive  terms  in  the 
enactment  itself,  the  language  of  which,  in  the  opinion  of  some 
Judges  of  later  times,  was  sufficiently  comprehensive  to  have 
warranted  its  application  to  copyholds,  (c)  It  seems  to  have 
been  thought,"  however,  that  as  copyholds  passed  by  the  surren- 
der and  will  taken  together,  and  not  by  the  will  alone,  (the  will 
merely  declaring  the  uses  of  the  surrender,  and  the  effect  being 
the  same  as  if  the  devisee's  name  had  been  inserted  in  the  sur- 
render,) a  will  of  copyholds  was  not  a  devise  or  bequest  of  lands 
or  tenements,  within  the  5th  and  6th  sections  of  the  statute,  (d) 
The  consequence  was,  that  any  instrument,  which  was  adequate 

(a)  Rutherford  v.  Maule,  4  Hagg.  213  ;  Bussell  v.  Marriott,  1  Curt.  9. 

(6)  Rutherford  v.  Maule,  4  Hagg.  213. 

(c)  See  2  P.  W.  258 :  1  Ves.  Son.  227  ;  7  East,  322. 

(d)  See  8  East,  322.' 


of  personal  or  of  real  estate.  Hoffman  v.  Hoffman,  26  Alabama,  535.  In  Vir- 
ginia, Mississippi,  Kentucky,  Arkansas,  and  North  Carolina,  holograph  wills,  sub- 
scribed by  the  testator,  without  attestation  are  valid.  So  in  Tennessee,  under  Stat. 
1784,  c.  10,  even  to  convey  an  estate  in  lands.  The  statute  guards  the  case  of 
such  a  will  with  very  specific  provisions.  Crutcher  v.  Crutcher,  11  Humph.  377; 
Tate  V.  Tate,  U  Humph.  465. 

It  is  provided  by  statute  in  Massachusetts  (Stat.  1838,  c.  2,)  that  the  former  law 
(Rev.  Stat.  1836,  c.  62)  shall  not  affect  wills  of  personal  estate  executed  before  the 
first  day  of  May,  1836,  but  such  wills  shall  be  effectual  to  pass  such  estate,  if  made  in 
conformity  with  the  law  existing  at  the  time  of  the  execution  thereof.  Before  the 
first  day  of  May,  1836,  wills  of  personal  estate  in  Massachusetts  required  no  attesta- 
tion. Very  v.  "Very,  3  Pick.  374.  It  is  provided  in  1  Vict.  ch.  26,  5  34,  that  that  act 
shall  not  extend  to  any  will  made  before  the  first  day  of  January,  1838.  But  it  was 
held,  in  Mullen  v.  McKelvy,  5  Watts,  399,  that  the  legality  of  the  execution  of  a  will 
must  be  judged  by  the  law  as  it  was  when  it  was  executed,  and  not  as  it  was  at  the 
death  of  the  testator.  See  Croften  v.  lUsley,  4  Greenl.  134.  The  contrary  was  held 
in  Gteorgia.     Sutton  v.  Chenault,  18  Georgia,  1. 

A  law  passed  after  the  making  of  a  will,  and  before  the  death  of  the  testator,  was 
regarded  as  not  aflfecting  the  operation  of  the  will  in  Brewster  v.  McCall,  15  Con. 
274.  See  Carroll  v.  Carroll,  16  Howard,  (U.  S.)  275,  281,  et  seq.,  per  Curtis,  J. 
But  this  rule  has  many  limitations,  and  is  by  no  means  generally  adopted.  See  post 
[288]  note  ;  Van  Kleeck  o.  Dutch  Church,  20  Wendell,  499  ;  Hoffman  v.  Hoffman, 
26  Alabama,  535;  Green  v.  Dikeman,  18  Barbour,  (N.  Y.)  535. 
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to  the  testamentary  disposition  of  personal  estate,,  was  held  to 
be  sufficient  for  the  devise  of  copyholds. 

Accordingly,  not  only  did  an  unattested  writing,  signed  by  [ 
the  testator,  operate  as  an  effectual- devise  of  copyholds,  but  tes- 
tamentary papers,  neither  authenticated  by  the  signa- 
[  93  ]       ture,  nor  even  in  the  handwriting  of  the  testator,  *  were 
adjudged  to  be  sufficient,  if  reduced  into  writing  diir- . 
ing  the  life  of  the  testator  by  his  direction.     And  though  the 
ground  upon  which  copyholds  were  held,  originally,  not  to  be 
within  the  statute, — namely,  that  the  estate  passed  by  the  com- 
bined operation  of  the  surrender  and  will, — did  not  apply  to 
equitable  interests  which  cannot  be  the  subject  of  a  surrender, 
yet  the  well-known  maxim  equitas  sequitur  legem,  required  that- 
they  should  be  governed  by  the  same  rule,  {a) 

Cases,  however,  sometimes  occurred  under  the  old  law,  and 
may  possibly  arise  under  the  present,  in  which  something  more 
than  a  mere  compliance  with  legal  requirements,  .was  made 
necessary  to  the  efficacy  of  the  will,  by  the  testator  himself;  he 
having  chosen  to  prescribe  to  himself  a  special  mode  of  execu- 
tion ;  for  in  such  case,  if  the  testator  afterwards  neglects  to  com- 
ply with  the  prescribed  formalities,  the  inference  to  be  drawn 
from  these  circumstances  is,  that  he  had  not  fully  and  definitely , 
resolved  on  adopting  the  paper  as  his  will.^  Thus,  if  there  i& 
found  among  the  papers  of  a  testator  a  will,  written  in  his  own. 
handwriting,  and  concluding  with  the  usual  words  "  in  witness," 
&c.,  but  to  which  the  testator's  signature  is  not  attached,  it  is 
clear  that  such  paper,  bearing  as  it  does  such  evident  marks  of 
incompleteness,  is  not  entitled  to  be  treated  as  the  final  will  of 
the  deceased ;  [b)  though  adequate  as  a  will  in  writing  to  satisfy 
the  requisitions  of  the  old  law.  On  this  ground,  too,  the  Pre- 
rogative Court  has,  in  several  instances,  refused  to  grant  probate, 
of  a  paper,  which  the  deceased  had  signed,  and  to  which  he  had 
added  a  memorandum  of  attestation  ;  he  having  died 
[  94  ]  without  ever  making  use  of  such  *memorandum,  though;  \ 
he  had  abundant  opportunity  of  doing  so.  Thus  in  the 
case  of  Beaty  v.  Beaty,  (c)  where  the  deceased,  who  died  on  the 
21st  of  March,  1822,  left  a  testamentary  paper,  dated  the  6th  of 
June,  1820,  signed  by  him,  containing  an  attestation  clause  in 
the  following  words :  "  Signed,  sealed,  and  delivered,  in  the 
presence  of,"  but  which  clause  was  not  subscribed  by  any  wit-, 
nesses.2  A  person  who  had  attested  a  former  wiU  of  the  deceasedj; 

(a)  Tuffnell  v.  Paige,  2  Atk.  37  ;  S.  C.  2  P.  W.  261,  n.  ;  Carey  v.  Askew,  1  Cox, 
243. 

(6)  Abbott  V.  Peters,  4  Hagg.  380. 

(o)  1  Add.  154.    gee  also  Walker  v.  Walker,  1  Mer.  503. 


1  See  Murry  v.  Muny,  6  Watte,  353  ;  Henry,  Ex  Parte,  24  Alabama,  638. 

^  Pett  V.  Hake,  3  Cartels,  (Prer.)  612.  A  holograph  will,  with  the  name  of  the  testar 
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proved  a  conversation  with  him,  in  which  the  deceased  said,  that 
he  had  destroyed  the  will  formerly  attested  by  him,  and  had 
made  another,  (meaning,  it  should  seem,  the  paper  in  question) ; 
Sir  John  Nicholl  said :  "  As  the  natural  inference  to  be  drawn 
from  an  attestation  clause  at  the  foot  of  a  testamentary  paper, 
is  that  the  writer  meant  to  execute  it  in  the  presence  of  wit- 
nesses, and  that  it  was  incomplete  in  his  apprehension  of  it,  till 
that  operation  was  performed,  the  presumption  of  law  is  against 
a  testamentary  paper,  with  an  attestation  clause  not  subscribed 
by  witnesses."  ^  The  learned  Judge  proceeded  to  observe,  that 
the  presumption  against  an  instrument  so  circumstanced  was  a 
slight  one,^  where  the  instrument,  like  that  before  the  Court,  was 
perfect  in  all  other  respects,  (a)  Slight  as  it  was,  however,  it  must 
be  rebutted  by  some  extrinsic  evidence  of  the  testator  intending 
the  instrument  to  operate  in  its  subsisting  state,  before  it  could  be 
admitted  to  probate.^  In  reference  to  the  deceased's  conversa- 
tion with  the  attesting  witness  of  the  former  will,  the  learned 
Judge  observed,  that  the  mere  vague  declarations  of  testators 
that  they  have  made  their  wills,  are  not  always  to  be  implicitly 
relied  on ;  and  can  never,  standing  singly,  supply  proof 
of  due  execution ;  or  consequently,*  of  what  is  to  be  [  95  ] 
taJken  in  lieu  of  it.  In  common  parlance,  a  man  may 
well  say,  that  he  has  made  a  will,  when  he  has  written  a  testa- 
mentary paper,  though  unfinished,  (b) 

(a)  See  also  Doker  v.  Goff,  2  Add.  42. 

(6)  These  cases  appear  to  have  overruled  some  early  decisions,  in  which  imperfect 
papers  were  admitted  to  probate  as  wills;  unless  those  decisions  can  be  referred  to 
the  principle  next  adverted  to  in  the  text,  which  seems  doubtful,  as  but  little  allusion 
is  made  in  them  to  the  point,  now  so  much  regarded — whether  the  non-completion  of 
the  instrument  was  the  consequence  of  the  voluntary  neglect  of  the  deceased,  or  of 
inevitable  accident.  See  Cobbold  v.  Baas,  4  Ves.  200,  n.;  Haberfield  y.BrowningJ  lb. 
In  the  case  of  Roe  d.  Gilman  v.  Heyhoe,  2  Black.  114,  an  instrument  which  was  signed 
only,  was  held  to  be  a  valid  will  for  devising  copyholds,  (having  been  proved  in  the 
Ecclesiastical  Court,)  though  in  the  testimonium  clause  it  was  referred  to  as  being 
under  the  hand  and  seal  of  the  testator.  From  the  evidence,  however,  it  appeared 
that  the  testator  had  subsequently  treated  it  as  his  will. 

tor  in  the  commencement,  but  not  subscribed,  with  a  blank  left  for  the  date,  and  con- 
taining an  attestation  clause,  but  without  witnesses,  was  held  not  to  be  well  executed, 
in  Waller  v.  Waller,  1  Grattan,  ( Va.)  454.  See  Tilghman  v.  Stuart,  4  Harr.  &  Johns. 
156  ;  Watts  v.  Public  Adv.  in  the  City  of  New  York,  4  Wendell,  168.  An  instrument 
with  the  requisite  number  of  witnesses,  one  of  whom  is  decided  to  be  incompetent, 
may  nevertheless  be  proved  as  a  holograph  will,  in  North  Carolina.  Brown  v. 
Beaver,  3  Jones,  Law,  (N.  C.)  516.  See  Outlaw  v.  Hurdle,  1  Jones,  Law,  (N.  C.) 
150. 

1  See  Scott  v,  Rhodes,  1  Phill.  19  ;  Harris  v.  Bedford,  2  Phill.  177  ;  Matthews  v. 
Warner,  4  Ves.  1 86 ;  5  Ves.  23  ;  Thomas  v.  Wall,  3  Phill.  23 ;  Robeson  v.  Kea,  4  Dey. 
301;  Waller  v.  Waller,  1  Grattan,  (Va.)  454;  1  Williams,  Ex.  (2d  Am.  ed.)  53; 
Rochelle  v.  Rochelle,  10  Leigh,  125  ;  Watts  v.  Public  Adv.  in  the  City  of  New  York, 
4  Wendell,  168. 

2  Harris  v.  Bedford,  Thomas  v.  Wall,  ubi  supra ;  Buckle  v.  Buckle,  3  Phill.  323  ;  In 
Ee  Leman,  1  Hagg.  550  ;  Doker  v.  GofF,  2  Add.  42.  Jt^ 

8  Harris  v.  Bedford,  Beaty  v.  Beaty,  ubi  supra;  In  Ro  Hurrill,  1  HaHP252 ;  In  Re 
Wenlock,  1  Hagg.  551 ;  In  Re  Thomas,  1  Hagg.  596  ;  In  Ee  Edmonds,  1  Hagg.698 ; 
Bragge  v.  Dyer,  3  Hagg.  207. 
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Where,  however,  the  testator's  design  of  perfecting  the  paper 
is  frustrated  by  sudden  death,  or  insanity,  or  any  other  involun- 
tary preventing  cause,  no  inference  of  the  absence  of  matured 
testamentary  intention  arises  from  this  imperfect  state  of  the 
document,  which,  therefore,  notwithstanding  its  defect,  will  be 
accepted  as  the  wiU  of  the  deceased,  provided  it  fully  discloses 
his  testamentary  scheme.'  As  in  the  case  which  occured  in 
reference  to  the  will  of  William  Huntington,  where  the  facts 
were  as  follows: — An  attorney  had  taken  down  from  the  de- 
ceased's own  mouth,  a  statement  of  his  intentions  respecting  his 
property,  which  was  read  over  to,  and  approved  by  him,  and  a 
fair  copy  directed  to  be  made,  and  brought  to  him  the  next  morn- 
ing, to  be  executed  as  a  will ;  but  the  testator  died  in  the  course 
of  the  night.  Sir  J.  Nicholl  held  this  circumstance  of  the  direc- 
tion to  the  attorney  to  make  a  fair  copy,  and  to  bring  it  the  next 

morning  for  execution,  to  be  conclusive  of  the  testator 
[  96  ]       having  fully  made  up  his  *mind  on  the  subject  of  his 

will ;  and  accordingly  pronounced  in  favor  of  the  testa- 
mentary paper.^  (a) 

In  order  to  warrant  the  reception  of  the  unfinished  paper,  it 
is  not  necessary  that  there  should  have  been  a  physical  impossi- 
bility of  the  testator's  completing  it  before  his  dissolution ;  it  is 
enough  that  the  obstacle  was  such  as  to  account  for  its  being, 
left  incomplete,  without  having  recourse  to  the  supposition  of  an 
immaturity  or  change  of  testamentary  intention.^  Thus,  where 
a  person  went  to  the  office  of  his  attorney,  on  the  10th  of  De- 
cember, and  gave  him  instructions  for  his  wUl,  promising  to  call 
and  execute  the  will,  when  prepared,  which  he  never  did,  though 
he  lived  to  the  15th ;  but,  as  it  appeared  that  the  deceased  did 
not  afterwards  leave  his  house,  the  state  of  his  health  being  such 
as  to  render  his  doing  so  inconvenient,  though  not  impossible  ; 
and  as  an  anxiety,  expressed  to  the  attorney,  to  conceal  it  from 
his  (the  deceased's)  wife,  supplied  a  reason  for  his  not  sending 

(a)  2  Phill.  213.    See  also  Carey  «.  Askew,  1  Cox,  241. 


1  Gaskins  v.  Gaskins,  3  Iredell,  (N.  C.)  158.    See  Eohrer  v.  Stehman,  1  Watts,  442. 

2  A  paper  not  completed  as  a  written  will,  may  sometimes  be  established  as  a  nun- 
cupative will;  Offut  V.  Offut,  3  B.  Monroe,  162  ;  Phoebe  u. Boggess,  1  Grattan,  (Va.) 
129  ;  Mason  v.  Dunman,  1  Manf.  456 ;  still  it  must  appear  to  contain  the  final  deter- 
mination of  the  testator  as  to  the  disposition  of  the  estate,  and  his  whole  will  respect- 
ing it.  Kochelle  v.  Rochelle,  10  Leigh,  125  ;  Malone  v.  Harper,  2  Stow.  &  Port.  454 ; 
Doekum  v.  Kobinson,  6  Foster,  (N.  H.)  372;  Winn  v.  Bob,  3  Leigh,  140;  Reese  v. 
Hawthorn,  10  Grattan,  (Va.)  548. 

3  Gaskins  u.  Gaskin.?,  3  Iredell,  (N.  C.)  158.  Under  the  act  of  Pennsylvania,  April 
8th,  1833,  relating  to  laSt  wills,  a  will  must  be  signed  by  the  person  making  the  same, 
at  the  end  thereof,  unless  prevented  from  signing  it,  or  from  directing  another  to  sign 
it,  by  the  extremity  of  last  sibkness.  The  deceased,  by  reason  of  an  infirmity  of  the 
hands,  of  soiM  standing,  was  unable  to  write,  but  directed  others  to  sign  his  will  for 
him,  who  rellPd  so  to  do  from  misapprehension  of  the  law ;  it  was  held  that  such 
refusal,  with  a  continued  exertion  at  each  opportunity  to  have  the  will  signed,  was  not 
a,  compliance  with  the  provisions  of  the  Act.     Strieker  v.  Groves,  5  Wharton,  .386. 
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for  the  will,  to  be  executed  at  home,  the  Court  pronounced  in 
favor  of  the  written  instructions  taken  down  by  the  attorney, 
on  the  oral  dictation  of  the  deceased,  (a) 

But  this  doctrine  in  favor  of  imperfect  papers  obtains  only 
where  the  defect  is  in  regard  to  some  formal  or  authenticating 
act,  and  not  where  it  applies  to  the  contents  of  the  instrument : 
for,  if  in  its  actual  state  the  paper  contains  only  a  partial  dis- 
closure of  the  testamentary  scheme  of  the  deceased,  it  necessarily 
fails  of  effect,  even  though  its  completion  was  prevented  by  cir- 
cumstances beyond  his  control.^  And,  therefore,  where  a  person, 
while  dictating  his  will  to  an  amanuensis,  is  stopped  by  sud- 
den decease,  or  the  rapid  declension  of  his  mental  or 
*  physical  powers,  such  paper  cannot  be  admitted  to  [  97  ] 
probate,  as  containing  his  entire  will,  without  the  most 
unequivocal  testimony  that  the  deceased  considered  it  as  finished ; 
and  the  fact  that  the  paper  professes  to  dispose  of  the  deceased's 
whole  estate  is  not  conclusive  as  to  its  completeness,  because 
testators  not  unfrequently  begin  with  such  a  universal  disposi- 
tion, and  then  proceed  to  bequeath  specific  portions  of  their 
property,  by  way  of  exception  thereout.  And  the  inference  that 
the  alleged  will  discloses  part  only  of  the  intended  disposition, 
would  be  strengthened  by  the  circumstance  of  its  not  embracing 
persons,  who,  from  their  intimate  relationship  to  the  deceased, 
and  from  the  contents  of  a  prior  revoked  will,  it  was  rather  to 
be  expected  would  have  been  primary  objects  of  his  considera- 
tion, (b) 

In  short,  the  presumption  is  always  against  a  paper  which 
bears  self-evident  marks  of  its  being  unfinished ;  ^  and  it  behooves 
those  who  assert  its  testamentary  character  distinctly  to  show, 
either  that  the  deceased  intended  the  paper  in  its  actual  condi- 
tion to  operate  as  his  will,  or  that  he  was  prevented  by  involun- 
tary accident  from  completing  it.  (c)  ^  And  the  Prerogative 
Court  will  not  grant  probate  of  such  defective  papers,  without 
the  consent  or  citation  of  the  next  of  kin.  (d) 

(a)  AUen  v.  Manning,  2  Addams,  400. 

(6)  Montefiore  v.  Montefiore,  2  Addams,  354.  See  also  Griffin  v.  Griffin,  4  Ves. 
197,  n.  This  case  aiforded  two  sufficient  grounds  for  the  rejection  of  the  paper :  first, 
that  it  was  not  the  whole  will ;  and,  secondly,  that  its  completion  was  not  prevented 
by  inevitable  circumstances. 

(c)  Reay  v.  Croucher,  1  Hagg.  75  ;  S.  C.  2  Id.  249 ;  Wood  v.  Medley,  1  Id.  661 ; 
Be  Kobinson,  Id.  64.3  ;  Bragge  v.  Dyer,  3  Hagg.  207 ;  Gillon  v.  Bourne,  4  Hagg.  192. 
As  to  the  contrary  presumption  in  favor  of  a  regularly  executed  and  apparently  com- 
plete will,  vide  Shadbolt  v.  Waugh,  3  Hagg.  570  ;  Blewitt  v.  Blewitt,  4  Hagg.  410. 

{d}  Re  Adams,  3  Hagg.  258. 


1  See  Eochelle  v.  Eochelle,  10  Leigh,  125  ;  Murry  v.  Murry,  6  Watts,  353. 

^  Ante,  136,  137 ;  Pett  v.  Hake,  3  Curteis,  (Prer.)  612.  ^ 

8  See  Public  Administrator  v.  Watts,  1  Paige,  347,  where  Mr.  ChancelRr  Walworth 

cites  and  reviews  many  of  the  cases  on  unfinished  and  incomplete  testamentary  papers. 

See  S.  C.  4  Wendell,  168. 
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It  ought  to  be  observed,  however,  that  we  are  not  to  rank 
among  inchoate  or  unfinished  testamentary  papers,  one 
[  98  ]  which  is  *  shown  to  have  been  intended  to  perform  the 
office  of  present  will,  (if  the  expression  may  be  allowed,) 
though  executed  for  a  temporary  purpose,  as  appears  by  the  tes- 
tator having  designated  it  a  "memorandum  of  an  intended  will," 
or  "  head  of  instructions,"  or  "  a  sketch  of  an  intended  will  which 
I  intend  to  make  when  I  get  home,"  &c.  And  it  has  frequently 
occurred,  that  a  testator  has  ultimately  adopted  as  his  final  will, 
a  paper  so  originally  designed  as  instructions  for,  or  in  contem- 
plation of,  a  more  formal  testament,  (a) 

In  all  such  cases,  however,  the  Ecclesiastical  Court  requires 
very  distinct  evidence  of  a  testator  eventually  adhering  to,  and 
adopting,  as  his  deliberate  will,  the  preliminary  document,  in 
case  he  afterwards  lived  long  enough  to  have  executed  a  more 
complete  instrument,  (b)  But  cases  of  this  kind  depend  so 
much  upon  their  particular  circumstances,  that  little  is  to  be 
learnt  from  general  positions  ;  and  the  inquirer  into  the  subject 
is  recommended  to  consult  the  cases  referred  to  below,  a  full 
statement  of  which  the  limits  of  the  present  work  do  not  allow.^ 


Section  III. 

» 
Execution  cmd  Attestation  of  Wills  made  in  England  since  the 

Year  1837. 

Execution  of  wills  made  since  the  year  1837. 

Particulars  of  alteration  in  regard  to  execution,  [p.  99.] 

What  a  sufficient  attestation,  [p.  99.] 

As  to  testator's  signing  by  the  hand  of  another,  [p.  100.] 

As  to  signing  by  mark,  or  by  an  amanuensis,  [p.  101.] 

Attesting  witnesses  not  required  to  be  credible,  [p.  101.] 

Persons  incompetent  to  give  evidence  qualified,  [p.  102.] 

Doubt  whether  qualification  extends  to  lunatics,  or  other  persons  mentally  incapable 

[p.  102.] 
Suggestion  as  to  selection  of  witnesses,  [p.  103.1 
How  far  doctrines  of  this  chapter  extend  to  wills  made  since  1837,  [p.  104.] 

The  recent  statute  (s.  9)  provides,  "  That  no  will  shall  be 
valid,  unless  it  shall  be  in  writing,  and  executed  in  manner 

(a)  Barwick  v.  MuIIings,  2  Hagg.  225  ;  Hattal  w.  Hattal,  4  Hagg.  221 :  Torre  v. 
Castle,  1  Curt.  303. 

(6)  Dingle  K.  Dingle,  4  Hagg.  388 ;  Coppin  «.  Dillon,  Id.  369  ;  Tilghman  w.  Stuart, 
4  Harr.  &  Johns.  156 ;  Selden  v.  Coalter,  2  Virg.  Ca.  553  :  Griffin  v.  ^Itiffin,  note  to 
4  Vesoy,  197. 

1  See  Po]4"e  v.  Cunison,  1  Addams,  377  ;  Sharp  u.  Sharp,  2  Leigh,  249 ;  Mitchell 
V.  Mitchell,  2  Hagg.  74 ;  Public  Adm.  v.  Watts,  1  Paige,  347  ;  S.  C.  4  Wendell,  168  ; 
Hocker  v.  Hocker,  4  Grattan,  (Va.)  277. 


OF  WILLS  SINCE  1837.  145 

hereinafter  mentioned;  (that  is  to  say,)  it  shall  he  ■ 
*  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  [  99  ] 
some  other  person  in  his  presence,  and  by  his  direction ; ' 
and  such  signature  shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  two  or  more  witnesses,  present  at  the  same  time ; 
and  such  witnesses  shall  attest,  and  shall  subscribe  the  will  in  the 
presence  of  the  testator;  but  no  form  of  attestation  shall  be  neces- 
sary." 

This  enactment  has  placed  the  law  respecting  the  execution 
of  wiUs  upon  an  entirely  new  footing,  in  the  following  partic- 
ulars :  — 

1st.  Wills  of  real  and  personal  estate  are  subject  to  the  same 
rule,  and  such  rule  differs  from  that  which  previously  obtained 
in  regard  to  either  species  of  property;  two  witnesses  being 
substituted  for  the  three  formerly  required  to  a  will  of  freehold 
lands,  and  being  extended  to  a  will  of  personal  estate  and  copy- 
holds, which  formerly  required  no  attestation.® 

2dly.  The  wiU  is  to  be  signed  at  the  "  foot,"  or  "  end  "  of  the 
instrument,  instead  of  (as  heretofore)  in  any  part  of  it.^ 

3dly.  The  will  *  is  to  be  "  signed  "  or  "  acknowledged  "  in  the 
simultaneous  presence  of  the  witnesses,  instead  of  being  (as  for- 
merly) permitted  to  be  signed  before  one,  and  acknowledged 
before  the  rest,  or  acknowledged  before  all  the  witnesses  sepa- 
rately. 

4thly.  A  form  of  attestation  is  expressly  dispensed  with. 

Lastly.  The  witnesses  are  not  required,  as  heretofore,  to  be 
"  credible,"  and  some  modification  has  taken  place  in  regard  to 
the  disqualification  arising  from  interest. 

The  provision  that "  no  form  of  attestation  shall  be  neces- 
sary," is  not  obviously  reconcilable  with  the  requisition,  that  the 
witnesses  shall  attest  and  shall  subscribe  in  the  presence 
of  the  testator  ;  for  the  coupling  of  these  *  words,  and  [  100  ] 
the  emphatic  repetition  of  the  auxilary  verb,  might 
seem  to  import,  that  to  "  attest"  was  additional  to,  and  meant 
something  more  than  to  "  subscribe ; "  ^  and  thus  the  expositor 
of  the  statute  is  placed  in  the  dilemma,  being  compelled  either 
to  reduce  to  silence  one  of  these  words,  or  greatly  to  narrow,  if 
not  wholly  neutralize,  me  declaration  so  emphatically  made, 
that  no  form  of  attestation  shall  be  necessary.    In  this  choice  of 

1  Under  the  Statute  of  Missouri,  the  person  signing  the  name  of  the  testator,  at  his 
request,  must  himself  witness  it,  and  state  that  fact,  or  the  will  is  void.  McGee  v. 
Porter,  14  Mis.  611. 

2  See  ante,  134,  note. 

.8  See  In  Ke  Bullock,  3  Curteis,  (Prer.  1844,)  750;  In  He  Davis,  3  Curteis,  (Prer.' 
1844,)  748. 

*  It  is^not  sufficient  that  the  will  should  be  acknowledged.  It  is  the  signature,  that 
is  to  be  acknowledged.    Ilott  v.  Genge,  3  Curteis,  (Prer.)  160. 

6  As  to  the  meaning  of  the  word  "  subscribe,"  in  this  connection,  see  Roberts  f. 
Phillips,  4  Ellis  &  Bl.  (82  Eng.  Com.  Law,)  450 ;  S.  C.  30  Eng.  Law  &  Eq.  147. 

VOL.  I.  13  - 
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difficulties,  the  strong  probability  seems  to 'be,  that  the  Courts 
will  carry  out  the  principle  of  the  lattei  enaetnient,  by  holding 
that  a  mere  subscription  by  the  witnesses  of  their  names  without 
the  word  "  witnesses,"  or  any  other  expression  declaratory  of  the 
character  in,  or  the  purpose  for,  which  they  subscribe,  would  h^ 
sufficient ;  and  such,  it  is  understood,  is  the  construction  adopt- 
ed by  the  ijcplesiastical  Courts,  before  which,  of  course,  questions 
of  this  nature  are  most  frequently  brought.     Still,  however,  it 
will  even  now  be   the  duty   of   persons  who  superintend  the 
execution  of  wUls,  not  to  be  content  with  a  bare  subscription 
of  the  witnesses'  names,  but  to  make  them  subscribe  a  memor 
randum  of  attestation,  recording  the  observance  of  all  the  cir- 
cumstances which  the  statute  makes  necessary  to  constitute  a 
valid  execution ;  (i.  e.  that  the  wiU  was  signed,  or  acknowledge^ 
by  the  testator  in  the  presence  of  the  witnesses,  both  being  pres- 
ent at  the  same  time,  and  that  they  subscribed  their  names  in 
his  presence ;)  for,  though  such  statement  in  the  memorandum 
of  attestation  is  not  conclusive,  and  does  not  preclude  inquiry 
into  the  fact,  it  would  afford  a  much  stronger  presumption,  that 
the  statutory  requisition  had  been  complied  with,  than  where 
it  is  wanting.  Without  necessity,  too,  it  will  not  be  advisable  for 
a  testator  to  avail  hipxself  of  the  privilege  which  the  new  act  ex- 
pressly confers,  (as  the  Statute  of  Frauds,  according  to 
[  101  ]     the  construction  *  which  it  received  from  the  judipature 
also  did))  of  acknowledging  the  signature  before  the 
witnesses,!  instead  of  signing  it  in  their  presence,  or  of  the  per- 
mission to  sign  by  the  hand  of  another.     The.  latter  expedient, 
indeed,  ought  to  be  restricted  in  practice,  (though  the  legislature 
has  not  so  limited  it,)  to  cases  of  extreme   physical  weakness, 
rendering  it  impossible  or  difficult  for  the  testator  to  write  his 
name ;  in  such  cases,  even  the  exertion  of  making  a  mark  might 
be  oppressive.     Where  a  testfitor  is  unable  to  write  from  igno- 
rance, perhaps  a  mark  is  to  be  preferred  to  a  signature  by  the 
hand  of  another,  as  being  the  more  usual  mode  of  execution  by 
illiterate  persons  ;2  for,  in  regard  to  this  and  all  other  particulars, 
the  prudent  course  is,  to  niake  the  execution  of  the  will  conform 
as  much  as  possible  to  the  testator's  ordinary  mode  of  execut- 
ing instruments.     Where  the  wiU  is^gned  by  a  third  persoi% 
on  behalf  of  the  testator,  the  signature,  of  course,  should  be  ia, 
the   name   of  the  testator,   not  in   that    of  the   amanuensis, 
who  should  merely  be  designated  in  the  memorandum  of  attes- 
tation; where  it  would  be  proper,  (though  not  necessary,)  that 
the  peculiar  mode  of  execution  should  be  stated.     K,  however. 


(Prer^mru'oT^"'^^'^  ^'"^'^'^'  '^'"''  '^**'*  *^''  Keigwin  «.  Keigwin,  3  Curteis, 
_  ■i  Where  the  testator,  having,  by  paralysis  lost  the  use  of  his  speech  and  limbs 
signed  a  will  with  a  mark,  and  it  was  duly  attested,  probate  was  granted.    In  Ee 
Field,  3  Curteis,  (Prer.  1844,)  752. 
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(as  sometimes  occurs,)  the  amanuensis  inaccurately  signs  the 
will  in  his  own  name,  the  execution  is  nevertheless  good,  as  the 
statute  has  not  exacted  correctness  in  this  particular,  its  requisi- 
tion being  merely  that  the  will  be  signed  by  the  testator,  &c., 
(not  that  it  be  signed  in  the  name  of  the  testator,)  and  any  signa- 
ture intended  to  authenticate  the  instrument  would  unquestion- 
ably be  sufficient  for  this  purpose. 

It  will  be  observed,  that  in  the  clause  abbve  stated,  which 
regulates  the  attestation  of  wills,  the  legislature  has  dropped  the 
requisition  of  credibility,  a&  an  ingredient  in  the  quali- 
fication of  *  the  witnesses ;  and  has,  moreover,  (s.  14)  [  102  ] 
expressly  provided,  That  if  any  person  who  shall 
attest  the  execution  of  a  will,  shall,  at  the  tim«  of  the  execution 
thereof,  or  at  any  time  afterwards,  be  incompetent  to  be  admit- 
ted a  witness  to  pirove  the  execution  thereof,  such  wiU  shall  not 
on  that  account  be  invalid. 

It  seems  to  have  been  generally  considered,  that  this  provision 
not  only  qualifies  persons  who  have  been  rendered  infamous  by 
conviction  for  crime  to  be  attesting  witnesses,  (as  it  clearly  does,) 
but  that  it  even  gives  validity  to  the  attesting  act  of  an  idiot  or 
lunatic.  This,  however,  seems  very  questionable.  The  will,  it 
will  be  observed,  is  required  to  be  signed  or  acknowledged  by 
the  testator  in  the  presence  of  the  witnesses ;  which  would  seem 
to  imply  that  they  should  be  mentally  conscious  of  the  transac- 
tion, according  to  the  construction  which  was  given  (as  we  have 
seen)  [a)  to  the  same  word  occurring  in  the  devise  clause  of 
the  Statute  of  Frauds,  which  required  that  the  attesting  wit- 
nesses should  subscribe  in  the  testator's  "  presence  ; "  such  requi- 
sition being  held  not  to  be  satisfied  in  a  case,  in  which  the  tes- 
tator fell  into  a  state  of  insensibility,  before  the  witnesses  had 
subscribed  their  names  to  the  memorandum  of  attestation  ;  and 
the  14th  section  of  the  recent  statute  seems  to  be  perfectly  con- 
sistent with  such  a  construction ;  for  that  clause  does  not  in 
terms  dispense  with  all  personal  qualifications  in  the  witnesses 
to  perform  the  act ;  it  only  removes  the  legal  disqualification 
arising  out  of  their  incompetency  to  give  evidence  of  the  fact  in  a 
judicial  proceeding,  which  evidently  may  coexist  with  intel- 
lectual capacity,  as  in  the  case  of  a  person  whose  credibility  of 
character  has  been  destroyed  by  conviction  for  crime,  a  species 
of  disqualification  which  was  peculiarly  inconvenient,  as  the 
testator  might  have  been  unaware  of  its  existence, 
*  so  that  there  was  a  special  reason  for  its  removal,  [  103  ] 
which  does  not  apply  to  palpable  infirmity.  Surely,  if 
the  legislature  intended  to  enact  so  novel  (not  to  say  absurd)  a 
doctrine,  as  that  the  functions  of  an  attesting  witness  might  be 
performed  by  any  one  who  could  scratch  a  paper,  without  the 
least  glimmering  of  intellectual  consciousness,  this  would  have 

(a)  Ante,  p.  74. 


148  .  EXECUTION  AND   ATTESTATION 

been  done  in  terms  more  clear  and  explicit  than  by  providing 
that  persons  incompetent  to  be  admitted  as  witnesses  to  prove 
the  execution  of  a  will,  should  be  sufficient  attestators — ex- 
pressions which  seem  rather  to  suppose  a  personal  ability  on  the 
part  of  the  witnesses  to  perform  the  act,  but  a  legal  disability  to 
prove  it.  Perhaps  the  point  is  not  very  likely  to  occur  in  prac- 
tice ;  for  no  testator  would  think  of  choosing  an  idiot  (a)  or 
lunatic  as  an  attesting  witness  to  his  will,  unless  he  were  con- 
tent to  have  his  own  sanity  called  in  question.  And  here  it 
may  be  observed,  that  the  enlarged  license  now  given,  in  regard 
to  the  qualifioation  of  witnesses  to  wills,  will  not  induce  any 
prudent  person  to  abate  one  jot  of  scrupulous  anxiety,  that  the 
duty  of  attesting  a  will  be  confided  to  persons,  whose  character, 
intelligence,  and   station  in   society  afford  the  strongest  pre^ 

suinption  in  favor  of  the  fairness  and  proper  manage» 
[  104 1      ment  *  of  the  transaction ;  and  preclude  aU  apprehension 

in  purchasers  and  others,  as  to  the  facility  with  which 
the  instrument  could  be  supported  in  a  court  o£  justice,  against 
any  attempt  to  impeach  it ;  and  now  that  the  requisite  number 
of  witnesses  is  reduced  to  two,  it  is  the  more  easy,  as  well  as 
important,  that  the  selection  should  be  governed  by  a  regard  to 
such  considerations.  A  devise  or  bequest  to  an  attesting  wit- 
ness still,  as  under  the  old  law,  does  not  affect  the  validity  of  the 
entire  will,  but  merely  invalidates  the  gift  to  the  witness,  whose 
competency  the  legislature  has  established,  by  destroying  his 
interest ;  and  hence  the  remarks  on  this  enactment  have  more 
properly  found  a  place  in  a  preceding  chapter,  which  treats  of 
the  disqualifications  of  devisees,  {hi) 

The  recent  enactment,  it  will  be  perceived,  precludes,,  in  refers 
ence  to  all  wills  to  which  it  applies,  many  of  the  questions  which 
arose  under  the  Statute  of  Frauds.  The  cases  respecting  the 
local  position  of  the  testator's  signature,  and  as  to  the  admissi- 
bility of  an  acknowledgment,  as  a  substitute  for  signing  before 
the  witnesses,  the  necessity  of  publication,  and  the  qualifications 
of  attesting  witnesses,  are  obviously  no  longer  applicable.  The 
statute  has  also,  by  assimilating  wills  of  real  and  personal 
estate  in  regard  to  the  ceremonial  of  execution,  gotten  rid  of 
the  numerous  questions  which  arose  out  of  attempts  by  testa- 

(a)  Supposing  such  persons  to  be,  technically  speaking,  competent  attesting  wit- 
nesses, the  effect  of  employing  two  such  witnesses  would  be  to  render  it  necessary  to 
have  recourse  to  the  testimony  of  other  persons,  for  the  purpose  of  proving  the  circum- 
stances of  the  execution,  which  could  not,  in  such  case,  be  done  (as  it  usually  is)  out 
of  the  mouths  of  the  witnesses  themselves  ;  and  it  is  to  be  observed  that,  although, 
in  the  case  of  a  deceased  witness,  proof  of  handwriting  is  sufficient,  the  presumption 
being,  that  the  will  was  duly  attested,  especially  if  the  facts  essential  thereto  were 
recorded  in  a  memorandum  of  attestation  which  was  subscribed  by  the  deceased,  yet 
it  does  not  follow  that  any  such  presumption  would  arise  in  the  case  of  a  lunatic  wit- 
ness, whose  subscription  (though  his  handwriting  might  be  proved)  could  not  be  con- 
sidered as  affording  any  security  that  attention  had  been  paid  to  the  raquisitions  of  the 
statute. 

(6)  Ante,  p.  64. 
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tors  to  create,  by  an  attested  will,  a  power  to  dispose  of  or 
charge  their  real  estate  by  an  unattested  codicil,  or  to  cure  by 
an  attested  codicil,  a  defect  in  the  execution  of  a  will  or  pre- 
vious codicil ;  and  hence,  that  part  of  the  present  chapter  which 
treats  of  these  several  subjects  ranges  itself  under  the  mass  of 
legal  learning,  which  recent  legislation  has  rendered,  or  rather 
will  eventually  render,  obsolete. 

*  As,  however,  the  act  retains  the  requisition,  that  [  105  ] 
the  will  shall  be  attested  by  the  witnesses  "  in  the  pres- 
ence of  the  testator,"  the  question  may  still  arise,  what  consti- 
tutes such  "  presence ; "  and  which  must,  of  course,  be  regulated 
by  the  decisions  occurring  under  the  devise  clause  in  the  Statute 
of  PVauds  on  this  point ;  and  the  same  remark  applies  to  the 
question,  whether  the  execution  is  intended  to  apply  to  the 
several  papers  in  which  the  will,  or  a  will  and  codicil  are  con- 
tained, or  is  confined  to  that  with  which  it  is  more  immediately 
associated ;  and  whether  an  attested  codicil  communicates«the 
efficacy  of  its  attestation  to  an  unattested  will  or  prior  codicil. 

The  prevention  of  aU.  such  questions,  therefore,  must  still  be 
left  to  the  prudence  and  attention  of  the  practitioner,  who  will, 
of  course,  take  care  to  preclude  all  doubt  as  to  whether  the 
testator  did  see  the  attesting  witnesses  subscribe,  or  whether 
he  might  have  seen  them,  (for  this,  it  will  be  remembered,  is 
the  true  point  of  ijiquiry,)  by  placing  the  Witnesses  and  the 
testator  in  immediate  juxtaposition  in  the  same  room  during 
the  whole  business  of  the  attestation ;  nor  will  he  for  a  moment 
be  content  to  rely  on  the  doctrine  which  connects  an  attested 
codicil  with  a  prior  unattested  will  or  codicil,  as  a  ground  for 
dispensing  with  a  regular  clause  of  attestation  to  each  separate 
testamentary  paper. 

Having  regard  to  the  necessity  for  wills  now  being  signed  at 
the  "  foot "  or  "  end,"  it  seems  advisable,  when  a  testator  is  in 
extremis,  that  the  first  or  only  signature  should  be  at  the  end ; 
for  it  has  sometimes  happened  that  a  testator  who  has  begun  to 
sign  the  several  sheets,  has  expired  or  become  insensible  before 
he  had  reached  the  last. 
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CHAPTER   VIL 

BEVOCATION  OP  WILLS. 

Section  I. 
By  Marriage  amd  Birth  of  Children,  or  Marriage  alone.     -,, 

JEffect  of  marriage  alone  under  old  law. 

Old  rule  as  to  revocation  by  marriage  and  birth  of  children. 

Rules  of  the  civil  law  in  regard  .to  filial  claims  to  a  provision;  [p.  107,  note.] 

Question  whether  children  must  spring  from  subsequent  marriage,  [p.  108.] 

What  sufficient  to  repel  ths  presumed  intention  to  revoke,  [p.  109.] 

Effect  where  title  disposes  partially  only,  [J).  109.] 

Will  noli  revoked  in  favor  of  preexisting  child,  [p;  110.1 

Will  not  revoked  in  favor  of  preexisting  child,  [p.  111.] 

Remarks  upon  Sheath  v.  York,  [p.  Ul.] 

Death  of  child  in  testator's  lifetime  immaterial,  [p.  1 12.] 

Pai-ol  evidence  of  intention  inadmissible,  [p.  112.] 

Wills  made  since  1837  absolutely  revoked  by  marriage,  under  1  Vict.  c.  26,  [p.  114.] 

Remarks  upon  the  enactment,  [p.  1 14.]  ,         ^ 

A  WILL,  being  proved  to  have  been  made  with  all  the  legal 
formalities,  is  presumed  to  have  existed  until  the  death  of  the 
testator ; '  but  this  presumption  may  be  rebutted  by  proof  of 
its  subsequent  revocation.®' 

Under  the  law  which  existed  prior  to  the  Act  of  1  Vict.  c.  26, 
the  marriage  of  a  woman  absolutely  revoked  her  will,  and  that, 
too,  though  her  testamentary  capacity  was  subsequently  restored 
by  the  event  of  her  surviving  her  husband.  ^  (a) 

The  marriage  of  a  man,  however,  had  no  such  revoking  effect 

(a)  GForse  and  Hembling's  case,  4  Rep.  61 ;  S.  C.  And.  181  ;  Cotter  v.  Sayer,  2 
P.  W  624  i  Doe  V.  Staple,  2  Durn.  &  East,  695.  See  also  Hodsden  v.  Lloyd,  2  Bro. 
C.  C.  533.     As  to  converse  case,  Morwan  v.  Thompson,  3  Hagg.  239. 


i  Jackson  v.  Betts,  9  Cowen,  208 ;  Irish  v.  Smith,  8  Serg.  &  R.  573 ;  Warner  v. 
Beach,  4  Gray,  162. 

2  2  Greenl.  Ev.  §  680. 

8  See  4  Kent,  (5th  ed.)  528,  529  ;  2  Roper,  Husb.  &  Wife,  69 ;  1  Williams,  Ex. 
(2d  Am.  ed.)  1()S,  104;  Hodsden u.  Lloyd,  2  Bro.  0.  C.  (Perkins's  ed.)  534,  544,  and 
notes.  A  will  of  a  feme  covert,'  made  during  marriage  under  a  settlement,  is  not  re- 
voked by  her  surviving  her  husband.  Morwan  v.  Thompson,  3  Hagg.  239 ;  Clough' 
V.  Clough,  2  Mylne  &  Keen,  296.  Where  a  married  woman  declared  before  three 
witnesses,  that  she  desired  her  property  should  go  as  directed  by  her  will  executed 
before  coverture,  it  was  held,  not  to  be  either  an  execution  of  her  will  under  the  Act 
of  Pennsylvania,  1848,  nor  a  republication  of  the  old  will.  Fransen's  will,  26  Penn. 
State  R.  202. 
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upon  his  previous  testamentary  disposition,  in  regard  to  either 
real  or  personal  estate,  ^  on  the  ground,  probably,  that  the  law  had 
made  for  the  wife  a  provision  independently  of  the  act  of  the 
husband,  by  means  of  dower ;  nor  did  the  birth  of  a  child  alone 
revoke  a  wUl  made  after  marriage,^  since  a  married  testator  must 
be  supposed  to  contemplate  such  event ;  and  the  circumstance 
that  the  testator  left  his  wife  enciente  without  knowing  it,  was 
held  not  to  impart  to  the  posthumous  birth  any  revoking  effect,  (a)^ 
Marriage  and  the  birth  of  a  child  conjointly,  however, 
*  revoked  a  wiU,  whether  of  real  or  personal  estate  ;  *  [  107  ] 
these  circumstances  producing  such  a  total  change  in 
the  testator's  situation,  as  to  lead  to  a  presumption,  that  he  could 
not  intend  a  disposition  of  property^reviously  made  to  continue 
unchanged.®     This  rule   (which  was  borrowed  from  the  civil 

(a)  Doe  V.  Barford,  4  Mau.  &  Selw.  10;  2  Greenl.  Ev.  ^  684. 

1  Since  Stat,  (of  Mass.)  V83,  ch.  24,  repealing  12  Will.  III.  oh.  7,  a  marriage  with- 
out issue,  is  not,  as  to  the  wife,  a  revocation  of  a  will  made  before  marriage.  Church 
V.  Crocker,  3  Mass.  17,  21.     See  Wheeler  v.  Wheeler,  1  Rhode  Island,  364. 

2  Brush  V.  Wilkins,  4  Johns.  Ch.  510;  M'Cay  v.  M'Cay,  1  Murph.  44*  In  Penn- 
sylvania, by  the  Act  of  1794,  the  birth  of  a  child  after  the  making  of  a  will,  not  pro- 
vided for  in  such  will,  was,  of  itself,  a  revocation  of  the  will.  Tomlinson  v.  Tom- 
linson,  1  Ashmead,  224.  So  in  Georgia,  under  statute  of  1834.  HoUoman  v.  Cope- 
land,  10  Georgia,  79. 

^  In  Kentucky,  under  the  construction  given  to  their  Statute  of  Wills,  after-born 
and  posthumous  children,  pretermitted  in  the  will,  and  not  provided  for  by  settle- 
ment, are  entitled  to  such  shares  of  the  estate  as  they  would  have  taken  if  no  will 
had  been  made.  Haskins  v.  Spiller,  1  Dana,  170.  So  in  Alabama,  Aiken's  Dig. 
(2d  ed.)  449.  In  Virginia,  New  Jersey,  Connecticut,  Delaware,  and  Mississippi,  and 
probably  in  other  States,  it  is  provided  by  statute,  that  if  the  testator  had  no  issue 
when  he  made  his  will,  and  dies,  leaving  issue,  or  a  posthumous  child  be  born,  and 
the  will  makes  no  provision  for  such  an  event  or  contingency,  the  will  becomes  wholly 
void.  1  Eev.  Code  of  Virg.  224;  Laws  of  New  Jersey,  1847,  p.  386;  Statutes  of 
Conn.  1838,  p.  227  ;  Laws  of  Delaware,  1829,  p.  315  ;  Howard  &  Hutch.  (Miss. 
Laws)  386.     See  the  provision  in  Stat.  Ohio,  1831,  p.  243. 

*  Brush  V.  Wilkins,  4  Johns'.  Ch.  510 ;  Havens  v.  Van  Den  Burgh,  1  Denio,  27  ; 
Jacks  V.  Henderson,  1  Desaus.  543,  557  ;  Gibbons  v.  Gaunt,  4  Ves.  (Sumner's  ed.) 
840,  note  (a) ;  1  Williams,  Ex.  (2d  Am.  ed.)  105,  et  seq.  The  rule  stated  in  the  text 
applies  as  well  to  a  case  where  the  testator  had  children  by  a  former  wife,  who  are 
provided  for  in  the  will,  as  where  he  was  without  children  at  the  time  it  was  executed. 
Havens  v.  Van  Den  Burgh,  1  Denio,  27. 

5  The  better  opinion  is,  that  under  the  English  law,  there  must  be  the  concurrence 
of  a  subsequent  marriage  and  a  subsequent  child,  to  work  a  revocation  of  a  will ;  and 
that  the  mere  subsequent  birth  of  children,  unaccompanied  by  other  circumstances, 
would  not  amount  to  a  presumed  revocation.  In  Gibbons  v.  Cross,  2  Addams,  455, 
Sir  John  NichoU  lays  down  the  general  doctrine,  that  a  will  is  presumptively  revoked 
by  marriage  and  issue ;  and  that  the  presumption  may  be  rebutted  by  unequivocal 
evidence  of  an  intention  that  the  will  shall  operate,  notwithstanding  those  subsequent 
events.  Thus  it  has  been  held,  in  pursuance  of  this  principle,  that  marriage  and 
Isstie  are  not  a  revocation  of  a  will,  when  there  are  children  of  a  former  marriage,  and 
there  is  a  provision  for  a  second  wife  and  her  issue.    Johnson  v.  Wells,  2  Hagg.  561. 

The  English  doctrine,  as  it  stood  prior  to  the  statutes  of  7  Wm.  IV.  and  1  Vict.  c. 
26,  was  declared  in  Marston  v.  Roe,  8  Adolph.  &  Ellis,  14,  in  the  Excheq.  Chamber, 
to  be,  that  if  an  unmarried  man  without  any  child  by  a  former  wife,  devised  his 
real  estate,  and  left  no  provision  for  any  child  by  a  future  marriage,  notwithstandmg 
he  might  have  made  provision  therein  for  a  future  wife,  the  law  annexed  a  tacit  con- 
dition to  such  a  will,  that  if  he  afterwards  married,  and  had  a  child,  the  will  should 
be  revoked,  and  evidence  was  not  admissible  to  rebiit  that  presumption ,  or  destroy 
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law,)  (a)  was  applied  by  thfe  Ecclesiastical  Courts  to  wills  of  per- 
sonalty, at  an  early  period,  (b)  and  was  more  recently 

[  108  ]  and  reluctantly  extended  to  devises  of  freehold  *  estates, 
its  application  to  which  had  been  supposed  to  be  pre- 

(a)  The  civil  law  evinced  a  marked  anxiety  to  guard  children  from  the  conse- 
qufehces  of  negligent  omission,  or  capricious  exclusion  from  the  testamentary  dispo- 
sitions of  their  paTents.  To  exclude  a  son,  it  was  not  sufficient  that  he  was  not 
named  in  his  father's  will,  but  it  was  necessary  expressly  to  disinherit  him.  "  Qui 
filiura  in  potestate  habet,  curare  debet,  ut  earn  haeredem  instituat,  vel  exaredem  enm 
nominatim  faciat.  Alioqui,  si  eum  silentio  praeterierit,  inutiliter  tfeStabitiUr;  adeo 
quidem  ut,  si,  vivo  patre,  filius  mortuus  sjt,  nemo  hseres  ex  eo  testamento  existere 
possit ;  quia  scilicet  ah  initio  non  constiterit  testaraentum."    Just.  Inst.  lib.  2,  tit.  13. 

And  the  rule  was  extended  to  the  children  of  a  son  who  was  dead  or  ceased  to  he 
under  his  father's  power ;  and  was  farther  extended  by  Justinian  to  all  the  children 
of  the  testator,  female  as  well  as  male,  and,  all  the  other  descendants  by  the  male 
line.    Lib.  2,  tit.  13,  §  5. 

And  even  the  airogation  of  an  independent  person,  oi'  the  ado'ption  of  a  child  un- 
der the  power  of  its  natural  parent,  (in  respect  of  which  the  civil  law  makes  special 
provisions,)  Was  a  revocation  of  an  antecedent  will.  "  Si  quis  enim  post  factum  tes- 
tamentum  adoptaverit  sibi  filium  per  imperatorem,  eum,  qui  est  sni  juris  aut  per 
praetorem,  secundem  nostram  constitutionem,  eum,  qui  in  potestate  parentis  fuerit, 
testamentum  ejus  rumpitur,  quasi  agnatione  sui  hiEredis."*  Lib.  2,  tit.  17,  \  1 . 

The  civil  law,  too,  left  it  open  to  children  to  complain,  not  only  that  they  were 
omitted  in  a  will,  but  that  they  were  unjustly  disinherited ;  and  the  suggestion'  in 
such  a  case%aS  that  the  testator  was  disordered  in  his  senses,  though,  to  support  this 
allegation,  it  was'only  necessary  to  prove  that  the  will  was  inconsistent  with  the  duty 
of  a  parenu  See  Just.  Inst.  lib.  2,  tit.  18,  De  inofficioso  testamento.  Happily,  these 
laws,  so  hostile  to  the  spirit  and  genius  of  our  free  constitution,  have  never  found  a 
reception  in  this  country,  whose  sound  policy  it  has  been  to  leave  unfettered  the 
power  of  disposing  of  property. 

(6)  OVterbtiry  v.  Overbury,  2  Show.  242 ;  Lugg  v.  Lugg,  2  Balk.  592 ;  Brown  v. 
Thompsoil,  1  Eq.  Ca.  Ab.  413,  pi.  15 ;  Eyre  v.  Evre,  1  P.  W.  304,  u. ;  and  cas.  cit. 
2  Eden,  266,  1  Phill.  478. 


that  condition.  See  Israeli  v.  Kodon,  2  Moore,  Priv.  Coun.  51,  cited  post;  4'Kent, 
(5th  ed.)  523,  524,  and  note. 

in  this  country  we  have  much  statute  regulation  on  this  subject.  There  is  no 
doubt  that  the  testator  may,  if  he  pleases,  devise  all  his  estate  to  strangers,  and 
disinherit  his  children.  This  is  the  English  law,  and  the  law  in  most  of  the  States 
excepting  Louisiana  and  Texas.  If,  however,  the  testator  has  not  given  the  estate 
to  a  competent  devisee,  the  heir  takes,  notwithstanding  the  testator  may  have  clearly 
declared  his  intention  to  disinherit  him.  The  estate  must  descend  to  the  heiirs,  if  it 
be  not  legally  vested  elsewhere.  By  the  statute  laws  of  the  States  of  Maine,  Ver- 
mont, New  Hampshire,  Massachusetts,  Connecticut,  New  York,  New  Jersey,  Michi- 
gan, 3?ennsylvania,  Delaware,  Ohio,  Alabama,  and  Mississippi,  a  posthumous  child, 
and  in  all  of  those  States,  except  Alabama,  children  born  aifter  the  making  of  the 
will,  and  in  the  lifetime  of  the  father,  will  inherit  in  like  manner  as  it  he  had  died 
intestate,  unless  some  provision  be  made  for  them  in  the  will,  or  otherwise,  or  they  be 
particularly  noticed  in  the  will.  The  reasonable  operation  of  this  rule  is  only  to  dis- 
turb and  revoke  the  will  pro  tanto,  or  as  far  as  duty  requires.  See  Wilson  v  Miller 
1  P,  &  H.  (Va.)  353. 

The  statute  law  in  Maine,  New  Hampshire,  Massachusetts,  Vermoilt,  Rhode  Island, 
Missouri,  and  Michigan,  goes  farther,  and  applies  the  same  relief  to  all  children,  and 
the  issue  of  any  deceased  child,  who  have  no  provision  made  ifoi-  them  by  will,  and 
who  have  not  had  their  advanceinent  in  their  parent's  life,  unless  the  omission  in  the 
will  should  appear  to  have  been  intentional.  See  Bradley  v.  Bradley,  24Mis.  (3  Jo^es,) 
311.  The  Massachusetts  statute  applies  to  children  "born  after  the  making  of  the  will, 
and  before  the  death  of  their  lather.  Bancroft  v.  Ives,  3  Gray,  367.  And  it  has  been 
held,  after  full  consideration,  under  the  Massachusetts  statute,  (Rev.  Stat.  c.  62,  §  21,) 
which  declares  that  any  child,  &c.,  of  a  testator,  for  whom  he  has  omitted  to  pro- 
vide in  his  will,  shall  take  a  share  of  his  estate  as  if  he  had  died  intestate,  '■  unless 
it  shall  appear  that  such  omission  was  intentional,  and  not  by  any  mistake  or  acci- 
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eluded  by  the  Statute  of  Frauds :  (a)  but  the  case  of  Christopher 
V.  Christopher,  (b)  which  occurred  in  1771,  and  another  decision 
which  speedily  followed,  (c)  closed  all  controversy  on  the  point. 
The  case  of  Christopher  v.  Christopher,  also  decided  that  the 
revocation  was  not  confined  to  the  case  of  an  unmarried  testa- 
tor ;  but  equally  applied  where  a  married  man  made  a  will,  then 
survived  his  wife,  married  again,  and  had  issue  by  his  second 
wife.^     It  was  also  immaterial  that  the  birth  of  the  child  was 

foi)  See  Parson  w.  Lanoe,  1  Ves.  Sen.  192 ;  Gibbons  v.  Caiint,  4  Ves.  848. 
(5)  Dick.  44.5;  S.  C.  cit.  4  Burr.  2182. 
(c)  Spragge  v.  Stone,  cit.  Doug.  35. 

dent,"  that  it  is  not  necessary  that  it  should  appear  by  the  will  itself  that  such  omission 
was  intentional,  but  it  may  be  shown  by  parol  evidence.  Wilson  v.  Fosket,  6  Met- 
calf,  400;  Bancroft  v.  Ives,  3  Gray,  367,  369,  370.  But  under  Stat.  Mass.  1783,  c.  24, 
the  rule  as  to  the  admission  of  parol  evidence  in  such  case  was  otherwise.  Dewey,  J., 
6  Metcalf,  404.  The  will  is  to  be  allowed  and  approved,  notwithstanding  such  unin- 
tentional omission.  The  party  injured  by  the  omission  has  no  interest  or  right  to 
defeat  the  probate.  Doane  v.  Lake,  32  Maine,  268.  The  above  cited  provision  of  the 
Bev.  Statutes  of  Massachusetts  was  held  in  Blagge  v.  Miles,  1  Story,  C.  C.  426,  to 
apply  only  to  eases  where  the  estate  is  the  testator's  own  property,  and  not  to  cases 
where  the  testator  has  only  a  power  of  appointment  over  the  estate  to  dispose  of 
the  inheritance.  An  illegitimate  child,  unintentionally  omitted  to  be  provided  for  in 
the  will  of  its  mother,  is  not  entitled  under  the  above  provision  in  the  statutes  of  Mas- 
sachusetts to  the  share  of  the  mother's  estate,  which  it  would  have  taken,  under  the 
laws  of  that  State,  if  the  mother  had  died  intestate.     Kent  v.  Barker,  2  Gray,  5,35. 

In  South  Carolina,  the  interference  with  the  will  applies  to  posthumous  children  ; 
and  it  is  also  the  law  that  marriage  and  a  child  work  a  revocation  of  the  will.  In 
Virginia  and  Kentucky,  a  child  born  after  the  will,  if  the  testator  had  no  children 
before,  is  a  revocation,  unless  such  child  dies,  unmarried,  or  an  infant.  If  he  had 
children  before,  after-bom  children,  unprovided  for,  work  a  revocation,  pro  tanto.  In 
the  States  of  Maine,  Massachusetts,  Rhode  Island,  Connecticut,  Vermont,  New  York, 
Maryland,  Missouri,  and  probably  in'other  States,  if  the  devisee  or  legatee  dies  in  the 
lifetime  of  the  testator,  his  lineal  descendants  are  entitled  to  his  share,  unless  the  will 
anticipates  and  provides  for  the  case.  This  is  confined  in  Connecticut  to  a  child  or 
grandchild ;  in  Massachusetts,  Rhode  Island,  Maine,  and  Missouri,  to  them,  or  to  their 
issue,  or  to  their  relatives;  and  in  New  York  and  Mississippi  to  children  or  other 
descendants.  The  rule  in  Maryland  goes  farther,  and  by  statute,  no  devise  or  bequest 
fails  by  reason  of  the  death  of  the  devisee  or  legatee  before  the  testator,  and  it  takes 
effect  in  like  manner  as  if  they  had  survived  the  testator.   4  Kent,  (5th  ed.)  524,  526. 

By  the  New  York  Revised  Statutes,  if  the  will  disposes  of  the  whole  estate,  and  the 
testator  afterwards  marries,  and  has  issue  born  in  his  lifetime,  or  after  his  death,  and 
the  wife  or  issue  be  living  at  his  death,  the  will  is  deemed  to  be  revoked ;  unless  the 
issue  be  provided  for  by  the  will,  or  by  a  settlement,  or  unless  the  will  shows  an  inten- 
tion not  to  make  any  provision.  No  other  evidence  to  rebut  the  presumption  of  such 
a  revocation  is  to  be  received.  This  provision  is  a  dectaration  of  the  law  in  New 
York,  as  declared  in  Brush  v.  Wilkins,  4  Johns.  Ch.  506,  with  the  additional  provision 
of  prescribing  the  exact  extent  of  the  proof,  which  is  to  rebut  the  presumption  of  a 
revocation,  and  thereby  relieving  the  courts  from  all  difficulty  on  that  embarrassing 
point.  4  Kent,  (5th  ed.)  527.  Provisions  for  this  case,  similar  to  those  of  New  York, 
exist  in  Indiana  and,  Missouri.  Rev.  Stat.  Ind.  1845,  p.  486  ;  Rev.  Stat.  Missouri, 
1845,  p.  1079. 

i  After  the  Virginia  Act  of  1792,  and  before  the  Act  of  1794,  concerning  wills,  a 
man  having  children,  made  a  will,  and  devised  his  whole  estate  amongst  them  ;  after 
which  he  married  |lsecond  wife,  by  whom  be  had  children,  and  died  without  altering 
his  will,  the  second  marriage  and  birth  of  children  were  held  no  revocation  of  the  will. 
Yerby  v.  Yerby,  3  Call,  334.  Respecting  this  case  of  Yerby  v.  Yerby,  Bronson,  J., 
in  Havens  v.  Van  Den  Burgh,  1  Denio,  29,  said,  that  it  turned  upon  its  own  peculiar 
circumstances.  "  The  testator  had  declared  that  his  first  children,  who  were  devisees 
in  the  will,  should  not  be  injured  by  the  second  marriage ;  and  in  his  last  illness  he 
refused  to  alter  the  will,  though  he  expressed  the  intention  of  making  some  alterations 
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posthumous,  and  that  the  probability  of  such  birth  was  never 
disclosed  to  the  testator;  as  the  doctrine  does  not  suppose  that, 
in  every  particular  instance,  an  intention  to  revoke  actually 
exists;  but  it  annexes  to  the  will  a  tacit  condition,  that  the 
party  does  not  intend  it  to  come  into  operation,  if  there  should 
be  a  total  change  in  the  situation  of  his  family,  (a) ' 

It  has  never  been  decided,  whether,  to  produce  revocation,  the 
children  must  spring  from  the  subsequent  marriage,  or  it  is  suf- 
ficient that  a  testator  has  future  children  of  an  existing  marriage, 
survives  his  wife,  and  then  marries  again,  but  has  no  children  by 
the  second  wife.  In  Gibbons  v.  Caunt,  (b)  Sir  R.  P.  Arden,  M.R., 
inclined  to  the  conclusion,  that  the  order  of  the  events  made  no 
difference,  and  that  the  will  was  equally  revoked  in  either  case ; 
and  such  would  probably  be  the  adjudication  on  the  subject,  df 
the  point  (w'hich  the  decent  enactment  has  rendered  of  decaying 
interest,)  should  ever  arise,  as  of  course  it  may  still  do,  under  a 

wiU  made  before  the  year  1838. 
[  109  ]     '     *  Marriage  and  the  birth  of  issue  do  not,  in  regard  to 

such  wills,  absolutely,  but  merely  presumptively,  pro- 
duce revocation ;  ^  and  the  presumption  may  be  repelled  by  cir- 
cumstances demonstrative  of  a  contrary  intention  on  the  part  of 
the  testator.^  The  best  possible  evidence  of  this  is  a  provision 
in  the  will  itself  for  the  future  wife  and  children,  which,  whatever 

»■ 

(a)  Doe  ».  Lancashire,  4  Durn.  &  East,  49;  Israeli  w.  Eodon,  2  Moorej  Priw 
Gonn.  51. 

(6)  4  Ves.  848. 

when  ho  got  -well.  Havliig  thus  referred  to  and  refused  to  alter  the  will,  after  the 
change  of  circumstances  from  which  a  change  of  intention  might  otherwise  have  been 
inferred,  the  Court  thought  it  impossible  to  presume  a  revocation."  And  in  the  case 
of  Havens  v.  Van  Den  Burgh,  (1  Denio,  27,)  it  was  held  that  the  rale,  that  marriage 
and  birth  of  a  child  are  an  implied  revocation  of  a  will  previously  made,  disposing  of 
the  testator's  whole  estate,  where  there  is  no  provision  in  or  out  of  the  will  for  such 
new  relations,  applies  as  well  to  a  case  where  the  testator  had  children  by  a  formei- 
wife  who  are  provided  for  in  the  will,  as  where  he  Was  without  children  at  the  timie  it 
was  executed. 

iKevoCation  of  a  will  cannot  be  implied  by  law  frotn  the  death  ofvthe  testator's 
wife  and  of  one  of  his  childrenj  leaving  issue;  and  the  birth  of  another  child  contem- 
plated in  the  will.    Warner  v.  Beach,  4  Gray,  162. 

2  So  held  in  Brush  w.  Wilkins,  4  Johns.  Ch.  510;  Yerby  w.  Yerby,  3  Call,  334: 
Fox  V.  Marston,  1  Curteis,  494  ;  4  Kent,  (5th  ed.)  523;  Havens  v.  Van  Den  Burgh, 
1  Denio,  27.  But  in  Israeli  v.  Rodon,  2  Moore's  Priv.  Conn.  51,  it  was  held,  that 
marriage  and  birth  of  a  child  do  not  afford  presumptive  evidence  of  intention  to 
revolce,  but  are  in  themselves  an  absolute  revocation  of  a  will  made  previous  to  mar- 
riage, but  not  in  contemplation  of  it ;  the  rule  being,  that  thsi-e  is  a  tacit  condition 
annexed  to  the  will,  at  the  time  of  making  it,  that  it  should  not  have  effect,  provided 
the  deceased  have  a  wife,  and  child  subsequently  born.  Such  tacit  condition  is  appli- 
cable to  a  will  of  personal  as  well  as  real  estate,  and  is  annexe^o  it  at  the  time  of 
making  the  will,  which  speaks  from  that  period,  and  not  fromWe  testator's  death. 
The  same  was  held  as  to  real  estate  in  Marston  ».  Fox,  8  Adol.  &  Ell.  14.  But  see 
Fox  V.  Marston,  1  Curteis,  (Prer.)  494.  See  to  the  same  effect.  Jacks  v.  Henderson, 
1  Desaus.  543,  557. 

8  See  Brush  v.  Wllkins,  4  Johns.  Ch.  51-0 ;  Yerby  v.  Yerby,  3  Call,  334  ;  4  Kent, 
(5th  cd.)  523  ;  Havens  v.  Van  Den  Burgh,  1  Denio,  S7  ;  2  Greenl.  Ev.  §  684.  But 
Israeli  v.  Bodon,  ubi  supra,  is  contrary. 
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be  its  amouni;,  unequivocally  shows  that  the  testator  contem- 
plated the  possibility  of  his  standing  in  the  marital  and  parental 
relations,  (a)  Indeed,  a  provision  for  children  alone,  would,  in 
the  case  of  an  unmarried  testator,  be  clearly  sufficient,  because 
the  birth  of  children  necessarily  supposes  marriage  ;  but  it  has 
been  recently  decided,  that  a  provision  for  the  wife  alone  does 
not  negative  the  presumed  revocation,  (b).  In  the  Ecclesiastical 
Courts  it  was  even  held,  that  the  will  remained  unrevoked,  where 
the  wife  and  children  were  provided  for  by  settlement,  (c) 

According  to  the  opinions  of  Lord  Mansfield  (c?)  and  Lord 
Ellenborough,  (e)  the  revocation  does  not  take  place,  where  the 
will  disposes  of  less  than  the  whole  estate.'  Supposing  this  to 
be  clear,  (but  which  has  never  been  positively  decided,)  it  would 
remain  to  be  considered,  whether  a  will  which  actually,  though 
not  professedly,  disposes  of  the  testator's  entire  estate,  as  where 
there  are  particular  gifts  sufficient  to  absorb  the  whole,  but  no 
residuary  disposition,  falls  within  the  principle.  In  the  recent 
case  of  Marston  v.  Doe,  (/)  it  was  contended,  that  the  descent 
of  an  after-acquired  real  estate  upon  the  child  in  whose 
*  favor  the  will  was  contended  to  be  revoked,  prevented  [  110  ] 
the  revocation ;  but  Lord  C.  J.  Tindal,  who  delivered 
the  judgment  of  the  Court  of  Exchequer  Chamber,  expressed  a 
decided  opinion  against  allowing  the  question  of  revocation, 
depending  upon  a  tacit  condition  annexed  to  the  wiU,  to  be  influ- 
enced by  circumstances  posterior  to  its  execution ;  though,  as 
the  Court  considered  that  what  had  here  descended  to  the  child 
was  a  mere  legal  estate,  the  case  did  not  raise  the  point. 

It  seems,  that  marriage,  and  the  birth  of  a  child  or  children, 
revoke  a  wiU  which  is  subject  to  the  old  doctrine^  only  where 
the  effect  of  throwing  open  the  property  to  the  disposition  of  the 
law,  would  be  to  let  in  such  after-born  child  or  children,  for,  if  it 
would  operate  for  the  exclusive  benefit  of  a  preexisting  child 
the  ground  for  subverting  the  will  fails.  Thusj  where  a  testator, 
whose  wiU  was  prior  to  the  year  1838,  had  a  son  at  the  time  of 
its  execution,  then  married  again,  and  had  issue,  the  will  was 
held  not  to  be  revoked  as  to  real  estate,  since  the  revocation 
would  have  no  other  effect  than  that  of  causing  the  lands,  (sup- 
posing them  to  be  descendible,  according  to  the  course  of  the 
common  law,)  to  descend  to  the  preexisting  son,  who  would 

(a)  Kenebel  v.  Scrafton,  2  Bast,  530. 

(6)  Eoe  d.  Fox  v.  Marston,  8  Adol.  &  Ell.  14,  which  seems  to  overrule  Brown  v. 
Thompson,  1  Eq.  Ca.  Ab.  413,  pi.  15. 

(c)  Talbot  V.  Talbot,  1  Hagg.  705;  Johnston  r.  Wells,  2  Hagg.  561. 

(d)  Brady  v.  Cubit,  Doug.  31. 

(e)  Kenebel  v.  Scrafton,  2  East,  541. 
(/)  8  Adol.  &  Ell.  14. 

1  Hayens  v.  "Van  Den  Burgh,  1  Denio,  27 ;  Yerhy  v.  Yerby,  3  Call,  337,  per 
Boane,  J. 
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necessarily  be  senior  to  every  child  of  the  subsequent  marriage. 
This  point  was  decided  in  the  case  of  Sheath  v.  York,  (a)  where 
a  testator,  having  a  son  and  two  daughters,  directed  his  real  and 
personal  estate  to  be  sold  forihe  payment  of  his  debts,  and  for 
the  benefit  of  those.children.  The  testator  was  at  that  time  a 
widower,  he  married  again,  and  had  issue,  one  child.  The  ques- 
tion arose  on  a  biU  filed  by  the  creditors  for  a  sale,  whether  the 
will  was  revoked  as  to  the  real  estate.     Sir  W.  Grant  held  that 

it  was  not.i  "  In  all  the  cases,"  said  his  Honor,  "the 
[  111  1      will  has  been  that  of  a  person  who,  *  having  no  children 

at  the  time  of  making  it,  has  afterwards  married,  and 
had  an  heir  born  to  him.  The  effect  has  been  to  let  in  such 
after-born  heir  to  take  an  estate  disposed  of  by  a  will  made 
before  his  birth.  The  condition  implied  in  these  cases  was,  that 
the  testator,  when  he  made  his  will  in  favor  of  a  stranger,  or 
more  remote  relation,  intended  that  it  should  not  operate  if  he 
should  have  an  heir  of  his  own  body.  In  this  case,  there  is  no 
room  for  the  operation  of  such  a  condition,  as  this  testator  had 
children  at  the  date  of  the  will,  of  whom  one  was  his  heir  appar- 
ent, and  was  alive  at  the  period  of  the  second  marriage,  of  the 
birth  of  the  children  by  that  marriage,  and  of  the  testator's 
death.  (6)  Upon  no  rational  principle,  therefore,  can  this  testa- 
tor be  supposed  to  have  intended  to  revoke  his  wiU  on  account 
of  the  birth  of' other  children,  those  children  not  deriving  any 
benefit  whatever  from  the  revocation,  which  would  have  oper- 
ated only  to  let  in  the  eldest  son  to  the  whole  of  that  estate^ 
which  he  had  by  the  will  divided  between  the  eldest  son  and  the 
other  children  of  the  first  marriage."  ^ 

The  reasoning  of  the  Master  of  the  Rolls  extends  only  to 
cases  in  which  the  heir  is  among  the  preexisting  children ;  and 
it  is ,  probable,  that  the  revocation  would  take  effect,  notwith- 
standing the  existence  of  such  children,  where  the  consequence 
of  the  intestacy  would  be  to  cast  the  estate  on  one  of  the  sub- 
sequently-born children,  (being  an  eldest  or  only  son,)  or  upon 
the  children  of  both  marriages,  (all  being  daughters.)  Such  is 
the  rule  in  regard  to  personal  estate,  (this,  or  at  least  the  chil- 
dren's share  of  it,  being  distributable  among  all  the  children  pari 
passu,)  a  testamentary  disposition  of  which  has  been  decided 

{a)  1  Vcs.  &  B.  390. 

(5)  Had  the  preexisting  child  or  children,  who  took  precedence  of  the  subsequently- 
born  child  or  children,  died  in  the  testator's  lifetime,  this  would  have  given  a  new 
complexion  to  the  case. 

1  But  see  Havens  v.  Van  Den  Burgh,  1  Denio,  27,  cited  ante,  151,  note.- 
'Under  the  Pennsylyania  Act  of  19th  April,  1794,  marriage  or  birth  of  issue 
amounts  to  a  revocation  of  a  will  previously  made  only  so  far  as  regards  the  widow,  or 
child  or  childrerfj  after  born,  although  the  subsequent  issue  is  the  testator's  only  child. 
As  to  provisions  not  interfering  with  the  interest  of  the  widow  and  children,  such  as 
(the  appointment  of  executors,  a  power  to  sell  for  the  payment  of  debts,  &c.,  the  will 
still  remains  in  force.,    Coates  v.  Hughes,  3  Biun.  498. 
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to  be  revoked  by  a  subsequent  marriage,  and  birth  of 
children,  *  notwithstanding  the  prior  existence  of  chil-  [  112  ] 
dren.  (ay  These  observations  assume,  that  the  effect 
of  the  rule  being  revoked  by  the.  application  of  the  doctiine  in 
question,  will  be  to  produce  intestacy;  but  this  is  not  necessa- 
rily the  case ;  for  the  consequence  of  the  revocation  might  be 
to  revive  a  prior  uncancelled  will,  which  contained  a  provision 
for  the  wife  and  children,  protecting'  it  from  the  revocation 
which  the  marriage  and  the  birth  of  children  produce  on  the 
subsequent  will. 

At  one  period,  it  appears  to  have  been  supposed,  that  if  the 
child  or  children,  whose  birth  had  revoked,  or  contributed  to 
revoke  the  will,  died  in  the  lifetime  of  the  testator,  this  event 
would  restore  its  efficacy; 2  the  reasoning  being  founded  on  a 
fancied,  but  evidently  mistaken  analogy  to  the  case  of  a  will, 
whose  operation  has  been  restored  by  the  destruction  of  a  sub- 
sequent revoking  or  inconsistent  will,  (b)  The  latter  doctrine, 
however,  is  obviously  a  consequence  of  the  ambulatory  state 
of  the  instrument,  during  the  testator's  Ufetime,  and  stands 
upon  grounds  which  do  not  apply  to  the  class  of  revocations 
under  consideration ;  and,  therefore,  it  has  been,  in  later  times, 
most  properly  adjudged,  that  a  will,  once  revoked  by  marriage 
and  the  birth  of  a  child,  continues  revoked,  notwithstanding  the 
decease  of  such  child  before  the  will  takes  effect,  (c) 

It  was,  also,  for  a  long  time,  a  question  whether  the  presumed 
revocation  resulting  from  marriage  and  the  birth  of  children, 
could  be  rebutted  by  parol  evidence.  In  the  case  of  Brady  v. 
Cubit,  (d)  Lord  Mansfield  considered  the  evidence  to 
be  admissible;  but  his  Lordship's  notion  *  was  warmly  [  113  ] 
opposed  by  Lord  C.  J.  Eyre,  in  the  case  of  Goodtitle 
V.  Otway,  (e)  the  Chief  Justice  observing,  that,  in  cases  of  revo- 
cation by  operation  of  law,  the  presumptio  juris  is  so  violent, 
that  it  does  not  admit  of  circumstances  to  be  set  up  in  evidence 
to  repel  it.  Lord  Kenyon  and  Mr.  Justice  Buller,  too,  in  Doe  v. 
Lancashire,  (/)  strongly  expressed  their  objection  to,  and  disre- 
gard of,  the  parol  evidence  which  had  been  adduced  to  show,  that 
the  testator  intended  to  make  another  will,  excluding  the  child 
whose  birth,  with  the  previous  marriage,  produced  the  revoca- 

(a)  HoUoway  «.  Clarke,  1  Phill.  341.  See  also  Gibbons  v.  Gaunt,  4  Ves.  849; 
Wright  V.  Netherwood,  2  Salk.  (Evans's  ed.)  593,  n. 

fS|  Wright  V.  Netherwood,  2  Evans's  Salk.  593,  n. ;  2  Phill.  266,  n. 

(c)  Burrow  w.  Baxter,  Amb.  490 ;  Hellyer  v.  Hellyer,  cit.  1  Phill.  412  ;  Sullivan  v. 
Sullivan,  cit.  1  Phill.  343 ;  Emerson  v.  Bovil,  1  Phill.  342. 

(d)  Dougl.  31. 

(e)  H.  Black.  522. 

(/)  5Dnrn.  &  East,  61. 

1  See  ante,  151,  note,  Havens  v.  Van  Den  Burgh,  1  Denio,  27. 

2  It  is  provided  by  statute,  in  Virginia  and  Kentucky,  that  a  child  bom  after  the 
will,  if  the  testator  had  no  children  before,  is  a  revocation,  unless  such  child  dies  un- 
married or  an  infant.    4  Kent,  (5th  ed;)  526. 

VOL.  I.  14 
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tion.  Sir  R.  P.  Arden,  M.  R.,  in  Gibbons  v.  Caunt,  (a)  said, 
that  he  believed  they  went  the  length  of  admitting  the  evidence, 
but  he  did  not  like  it.  In  Kenebel  v.  Scrafton,  (b)  parol  evi- 
dence of  an  intention  not  to  revoke  was  ofTered ;  but  Lord 
Loughborough,  on  sending  the  case  to  the  Court  of  King's 
Bench,  observed,  «  that  the  parol  evidence  did  not  weigh  at  all, 
being  only  conversations,  and  not  amounting  to  a  republication, 
a  court  of  law  would  pay  no  regard  to  it ; "  but  the  conclusion 
at  which  the  Court  arrived  on  another  point,  rendered  it  unnec- 
essary to  enter  into  the  question  of  the  admissibility  of  the 
evidence.  This  question  has  now  been  completely  set  at  rest  by 
the  recent  case  of  Marston  v.  Roe,  (c)  in  the  Exchequer  Cham- 
ber, in  which  the  Judges,  after  an  elaborate  argument,  unani- 
mously decided  against  the  admissibility  of  the  evidence,  as  be- 
ing productive  of  the  evils,  the  prevention  of  which  was  the 
great  object  of  the  enactments  respecting  wills  in  the  Statute  of 
Frauds.^  This  view  of  the  subject,  of  course,  excluded  the  ap- 
plicability of  the  cases  in  the  Ecclesiastical  Courts,  where  the 
evidence  is,  and  has  long  been  admitted  in  regard  to 
[114  J  wills  *  of  personal  estate,  {(i)  No  question  of  this  na- 
ture can  occur  in  England,  under  any  \vill  made  since 
the  year  1837,  as  the  recent  Act,  sec.  18,  has  provided,  "  That 
every  will  made  by  a  man  or  woman  shall  be  revoked  by  his  or 
her  marriage,  (except  a  will  made  in  the  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby  appointed, 
would  not,  in  default  of  such  appointment,  pass  to  his  or  her 
heir,  customary  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distribu- 
tions.") And,  (sec.  19,)  that  "  no  will  shall  be  revoked  by  any 
presumption  of  an  intention  on  the  ground  of  an  alteration  in 
circumstances." 

These  clauses  suggest  only  two  remarks : — 

1st,  That,  unless  in  the  expressly  excepted  cases,  marriage 
alone  will  produce  absolute  and  complete  revocation  as  to  both 
real  and  personal  estate  ;  and  that  no  declaration,  however  ex- 
plicit and  earnest,  of  the  testator's  wish  that  the  will  shotdd  con- 
tinue in  force  after  marriage,  still  less  any  inference  of  intention 
drawn  from  the  contents  of  the  will,  and  least  of  all,  evidence 
collected  aliunde,  will  prevent  the  revocation. 

2d,  That  merely  the  birth  of  a  child,  whether  provided  for  by 
the  will  or  not,  will  not  revoke  it ;  the  legislature,  while  it'ln- 
vested  with  arevoking  efficacy  one  of  the  several  circumstances 

(a)  4  Ves.  848. 

(6)  5  Ves.  633,  (Sumner's  ed.)  663,  note  (a) :  S.  C.  2  East,  530. 

(c)  8  Adol.  &  Ell.  14. 

(a)  See  Gibbons  v.  Cross,  2  Add.  455 ;  Fox  v.  Marston,  1  Curt.  49. 

1  See  Brush  v.  Wilkins,  4  Johns.  Ch.  506  ;  Ante,  152, 153,  note. 


REVOCATION   OF   WILLS.  159 

formerly  requisite  to  produce  revocation,  having  wholly  disre- 
garded the  other. 

The  new  rule,  though  it  may  sometimes  produce  inconven- 
ience, has  at  least  the  merit  of  simplicity,*fend  will  relieve  this 
branch  of  testamentary  law  from  the  many  perplexing  distinc- 
tions which  grew  out  of  the  preexisting  doctrine. 


Section  II.  [  115  ] 

By  Burning,  Ccmvelling,  Tea/ring,  or  Obliterating. 

Eetooation  by  burning,  tearing,  cancelling,  or  obliterating  under  the  old  law. 

Revocation  by  partial  tearing,  [p.  116.] 

Mere  attempt  to  destroy  will  not  be  necessarily  revocatory,  [p.  117.] 

Effect  where  a  testator  suspends  the  destroying  act  before  its  completion,  [p.  118.] 

Presumption  as  to  destruction  of  wills,  [p.  119.] 

EflFect  of  partial  obliterations,  [p.  119.] 

Effect  of  partial  obliteration,  [p.  120.J 

Effect  where  cancellation  is  connected  with  a  new  disposition,  [p.  121.] 

Partial  obliteration  connected  with  a  new  disposition,  [p.  122] 

Effect  where  a  testator,  having  made  two  inconsistent  wills,  revokes  posterior  will, 

[p.  122.] 
Stat.  1  Vic.  c.  26,  s.,  22,  excluding  revival  of  revoked  will,  unless  so  intended, 

[p.  123.] 
Applicability  of  preceding  doctrines  to  wills  made  since  1837,  [p.  124.] 
Effect  of  destroying  one  part  of  duplicate  will,  [p.  124.] 
Effect  where  same  expressions  occur  in  will  arid  codicil,  and  testator  Obliterates  them 

in  one  only,  [p.  126.] 
Effect  of  testator  destroying  will,  and  leaving  codicil  undestroyed,  fp.  127.] 
As  to  expressions  of  resentment  in  will,  [p.  127,  note.] 
Revocation,  by  burning,  tearing,  or  otherwise  destroying,  within  the  recent  statute, 

[p.  128.] 
Obliterations,  &c.  in  a  will  to  be  signed  and  attested,  [p.  129.] 
Destruction  must  be  in  the  presence' of  testator,  [p.  129.] 

The  Statute  of  Frauds  admitted  of  a  will,  even  of  freehold 
estate,  being  revoked  by  burning,  cancelling,  tearing,  or  obliter- 
ating, by  the  testator  himself,  or  in  his  presence  and  by  his 
directions,  and  the  transaction  was  not  required  to  be  attested 
by  witnesses.! 

1  The  statutes  of  most,  if  not  all  of  the  United  States,  provide  for  revocation  by 
burning,  cancelling,  &c.  in  language  similar  to  that  of  the  English  Statute  of  Frauds, 
4  Kent,  (5th  edit.)  520,  521,  note. 

It  requires  the  same  capacity  to  revoke  a  will,  as  to  make  one  ;  so  where  a  compe- 
tent testator  makes  a  will,  and  the  paper  is  afterwards  destroyed  by  his  consent  given 
when  he  had  become  non  compos,  the  devises  are  not  destroyed ;  but  the  will  may  be 
set  up  and  established.  Allison  v.  Allison,  7  Dana,  94;  Idley  v.  Bowen,  11  Wendell, 
227  ;  Rhodes  v.  Vinson,  9  Gill,  169  ;  Smith  v.  Wait,  4  Barbour,  Sup.  Ct.  28. 

The  cancellation  or  cutting  off  a  portion  of  the  devises  in  a  will,  leaving  a  testator's 
signature  at  the  conclusion,  or  in  the  body,  when  no  other  signing  had  been  intended. 
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The  enactment  has  not  been  construed  so  strictly  as  to  ex- 
clude aU  evidence  tending  to  show  quo  animo  the  act  was  done, 
which  is  a  conclusion  to  be  drawn  by  a  court  or  jury  from  all 
the  circumstances.HII  The  mere  phy^sical  act  of  destruction  is 
itself  equivocal,  and  may  be  deprived  of  all  revoking  efficacy  by 
explanatory  evidence  indicating  the  animus  revocandi  to  b«f 
wanting.  Thus,  if  a  testator  inadvertently  throws  ink  upon  his 
will,  instead  of  sand,  (a)  or  obliterates  it  during  a  fit  of  in- 
sanity, (b)  it  will  remain  in  full  force,  notwithstanding  such  ac- 
cidental or  involuntary  obliteration.  So,  the  destruction  of  the 
instrument  by  a  third  person  in  the  lifetime,  but  without  thft 
permission  or  knowledge  of  the  testator,  would  not  affect  its 
validity ;  ^  a  fortiori,  if  the  destruction  took  place  after  his  de- 
cease, (c)  In  the  converse  case,  however,  in  which,  though  there 
is  an  intention  on  the  part  of  the  testator  to  destroy  the  will,  the 
act  remains  incomplete,  the  authorities  present  more  matter  for 
consideration.^ 

(o)  1  p.  W.  346. 

(6)  Scruby  v.  Fordham,  1  Add.  74.    Allison  v.  Allison,  7  Dana,  94 ;  Idley  i>. 
Bowen,  1 1  Wendell,  227 ;  Downer,  In  Re,  26  Eng.  Law  &  Eq.  600. 
(c)  Haines  v.  Haines,  2  Vern.  241. 

with  the  declaration,  that  the  intention  was  to  annul  only  what  was  so  cancelled, 
leaves  the  residue  a  valid  will.     Brown's  will,  1  B.  Monroe,  57. 

The  word  "  obsolete,"  written  by  a  testator  on  the  margin  of  his  will,  but  not  signed 
by  him,  or  by  any  person  for  him,  in  the  mode  prescribed  by  the  6th  section  of  the 
Penn.  Act  of  8th  of  April,  1833,  does  not  operate  as  a  revocation  of  the  will  under  the 
13th  section  of  that  Act.  Lewis  v.  Lewis,  2  Watts  &  Serg.  415  ;  see  Goods  of  Fary, 
9  Eng.  Law  &  Eq.  600.  But  in  Witter  v.  Mott,  2  Conn.  67,  the  declaration  sub- 
scribed by  the  testator  on  the  back  of  his  will,  "  This  will  is  invalid,"  is  an  express 
revocation  of  it,  although  not  attested  by  any  subscribing  witness.  See  Semmes  v. 
Semmes,  7  Harr.  &  Johns.  388  ;  Johnson  v.  Brailsford,  2  Nott  &  McC.  272. 

1  Revocation  is  a  question  of  intention ;  and  evidence  is  admissible  to  show  the  in- 
tention of  the  testator  in  cancelling  a  will.  Boudinot  v.  Bradford,  2  Yeates,  170;. 
S.  C.  2  Dallas,  266;  UpfiU  v.  Marshall,  3  Cnrteis,  (Prer.)  636;  Means  v.  Moore, 
3  McCord,  282.  The  mere  act  of  cancelling  is  nothing,  unless  it  be  done  animo  revo- 
candi. Jaickson  v.  Halloway,  7  Johns.  394.  See  Overall  v.  Overall,  Litt.  Sel.  Cases, 
504  ;  4  Kent,  (5th  ed.)  531,  532.  Cancellation  of  a  will,  by  drawing  lines  across  it,  is 
an  equivocal  act,  and  may  be  explained  by  circumstances.  Bethell  v.  Moore,  2  Dev. 
&  Bat.  311.  If,  however,  the  will  be  found  cancelled,  the  law  infers  an  intentional 
revocation  ;  for  it  is  prima  facie  evidence  of  it,  and  the  inference  stands  good  until  it 
is  rebutted.  4  Kent,  (5th  edit.)  532 ;  Jackson  v.  Halloway,  7  Johns.  394  ;  Bethell  ». 
Moore,  2  Dev.  &  Bat.  3U. 

2  Bennett  v.  Sherrod,  3  Iredell,  303.  But  the  failure  of  a  testator  who  is  informed 
of  the  loss  or  destruction  of  his  will,  to  publish  another,  has  been  held  to  furnish  a 
presumption  of  intention  to  revoke  the  will ;  Steele  v.  Price,  5  B.  Monroe,  58 ;  but 
this  presumption  may  be  rebutted  by  other  evidence,  as,  e.  g.  by  the  declarations  of 
the  testator  himself,  lb. 

"  A  blind  testator  directed  his  will  to  be  destroyed,  and  supposed  that  it  was  so 
destroyed,  when,  in  fact,  no  act  had  been  done  towai-ds  the  destruction  of  it ;  and  this 
was  held  to  be  no  revocation  or  destruction  nnder  the  statute  in  Virginia.  Boyd  v. 
Cook,  3  Leigh,  32  ;  Malone  v.  Hobbs,  1  Robinson,  346.  See  Hise  v.  Fincher,  10  Ii-e- 
dell,  139.  But  in  a  case  where  a  testator  was  ill  in  bed,  and  called  for  his  will,  and 
one  of  the  executors  and  legatees  in  said  will  deceived  him  by  handing  him  an  old 
letter  instead,  it  was  held  that  if,  from  the  rest  of  the  testimony,' the  jury  believed  that 
the  testator  destroyed  that  letter,  thinking  that  it  was  his  will,  such  circumstances 
would  amount  in  law  to  a  revocation  of  the  will.     Pryor  v.  Coggin,  17  Georgia,  444. 
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*  The  early  case  of  Bibb  d.  Bole  v.  Thomas,  (a)  has     [  116  ] 
generally  been  considered  to   establish,  that  a  very 
slight  act  of  tearing  is  sufficient  to  effect  a  revocation,  if  done 
with  such  intention  :  ^  the  facts  were  as  follows  : — 

The  testator,  (who  had  frequently  declared  himself  dissatis- 
fied with  his  will,)  being  one  day  in  bed  near  the  fire,  ordered 
W.,  a  person  who  attended  him,  to  fetch  his  will,  which  she 
did,  and  delivered  it  to  him,  it  being  then  whole,  only  some- 
what ^  erased ;  he  opened  and  looked  at  it,  then  gave  it  a  rip 
with  his  hands,  so  as  almost  to  tear  a  bit  off,  then  rumpled  it 
together,  and  threw  it  on  the  fire ;  but  it  fell  off.  W.  took  up 
the  will,  and  put  it  into  her  pocket ;  the  testator  did  not  see  her 
do  so,  but  seemed  to  have  some  suspicion  of  "It,  as  he  asked  her 
what  she  was  at,  to  which  she  made  little  or  no  answer ;  the 
testator  several  times  afterwards  said,  that  was  not,  and  should 
not  be  his  will,  and  bid  her  destroy  it;  she  said  at  first,  "  So  I 
will,  when  you  havef  made  another ;  "  but  afterwards,  upon  his 
repeated  inquiries,  she  falsely  told  him  that  she  had  destroyed 
it ;  she  asked  him  to  whom  the  estate  would  go  when  the  will 
was  burnt  ?  he  answered,  to  his  sister  and  her  children.  The 
testator  afterwards  told  a  person  that  he  had  destroyed  his  will, 
and  should  make  no  other  until  he  had  seen  his  brother  J.  M., 
and  desired  the  person  would  tell  his  brother  so,  and  that  he 
wanted  to  see  him  ;  he  afterwards  wrote  to  his  brother,  saying, 
"  I  have  destroyed  my  will  which  I  made ;  for,  upon  serious 
consideration,  I  was  not  easy  in  my  mind  about  that  will ; "  and 
desired  him  to  come  down,  saying,  "  K  I  die  intestate,  it  will 
cause  uneasiness."  The  testator,  however,  died  without  making 
another  will.  The  jury  thought  this  a  sufficient  revo- 
cation, and  the  Court  of  Common  *  Pleas  was  of  the  [  117  ] 
same  opinion,  on  a  motion  for  a  new  trial ;  Lord  C.  J. 
De  Grey  observing,  that  this  case  fell  within  two  of  the  specific 
acts  described  by  the  Statute  of  Frauds ;  it  was  both  a  burning 
and  a  tearing ;  and  that  throwing  it  on  the  fire,  with  an  intent 
to  burn,  though  it  was  only  very  slightly  singed  and  fell  off,  was 
sufficient  within  the  statute.^ 

It  is  not,  however,  to  be  inferred  from  this  case,  that  the  mere 
intention,  or  even  attempt  of  a  testator  to  burn,  cancel,  tear,  or 
obliterate  his  will,  is  sufficient  to  produce  revocation,  within  the 
meaning  of  the  Statute  of  Frauds ;  for,  the  legislature  having 

(a)  H.  Black.  1043. 

1  The  slightest  degree  of  cancellation,  &c.  with  intent  to  revoke,  will  operate  as  a 
revocation.  Dan  o.  Brown,  4  Cowen,  483  ;  4  Kent,  (5th  edit.)  582 ;  Johnson  v.  Brails- 
ford,  2  Nott  &  McC.  272;  Jackson  v.  Betts,  6  Cowen,  377.  Tearing  of  a  seal,  unnec- 
essarily affixed  to  a  will,  may  become  important  on  a  question  of  revocation.  Avery 
V.  Pixley,  4  Mass.  460.  See  Lambell  v.  Lambell,  3  Hagg.  568  ;  Johnson  v.  Brails- 
ford,  2  Nott  &  McC.  272. 

2  White  V.  Caaten,  1  Jones,  Law,  (N.  Car.)  197. 
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pointed  out  certain  modes  by  which  a  will  may  be  revoked,  it 
is  not  in  the  power  of  the  judicature,  under  any  circumstances, 
to  dispense  with  part 'of  its  requisitions,  and  accept  the  mere 
intention  or  endeavour  to  perform  the  prescribed  act,  as  a  sub- 
stitute or  equivalent  for  the  act  itself,  though  the  intention  or 
endeavor  may  have  been  frustrated  by  the  improper  behavior  of 
a  third  person.^ 

Thus,  in  the  case  of  Doe  d.  Reed  v.  Harris,  (a)  where  it  ap- 
peared by  the  evidence  of  the  testator's  servant,  that  the  testator 
had  thrown  the  will  on  the  fire,  firom  which  it  was  immediately 
snatched  by  a  relative  who  lived  with  him,  when  the  fire  had 
merely  singed  the  cover.  The  testator  afterwards  insisted  upon 
her  giving  up  thd»will  to  be  burnt,  which  she  promised  to  do ; 
and  in  order  to  satisfy  the  testator,  threw  something  into  the 
fire,  which  was  not  the  wiU,  (as  she  represented  it  to  be,)  of 
which  the  testator  appears  to  have  had  some  suspicion;  for 
upon  the  witness  expressing  her  doubt  whether  the  will  had 
been  destroyed,  the  testator  said,  "  I  do  not  care ;  I  will  go  to 
L.,  if  I  am  alive  and  well,  and  make  another  will." 
[  118  ]  *  The  Court  of  Queen's  Bench  held,  that  the  will  was 
not  revoked,  on  the  gfound  that  there  had  been  "no 
actual  burning  of  the  instrument.  "  It  is  impossible,"  said  Lord 
Denman,  "  to  say  that  singing  a  cover  is  burning  a  will,  within 
the  meaning  of  the  statute."  Mr.  Justice  Patterson  said,  "  To 
hold  that  it  was  so,  would  be  saying,  that  a  strong  intention  to 
burn,  was  a  burning.  There  must  be,  at  all  events,  a  partial 
burning  of  the  instrument  itself;  I  do  not  say  that  a  quantity 
of  words  must  be  burnt ;  but  there  must  be  a  burning  of  the 
paper  on  which  the  will  is." 

It  was  held,  however,  that  the  slight  burning  which  occurred 
in  this  case,  with  the  attendant  circumstances  and  conduct  of 
the  testator,  though  not  suflicient  to  satisfy  the  Statute  of 
Frauds,  yet  had  the  effect  of  revoking  the  will,  in  regard  to  prop- 
erty to  which  that  statute  did  not  extend,  as  copyholds,  (b) 

But  (to  return  to  cases  within  the  statute)  it  is  clear,  that  if  a 
testator  is  arrested  in  his  design  of  destroying  the  will,  by  the 
remonstrance  or  interference  of  a  third  person,  or  by  his  own 
voluntary  change  of  purpose,  and  thus  leaves  unfinished  the 
work  of  destruction  which  he  had  commenced,  the  will  is  unre- 

(a)  6  Adol.  &  Ell.  209. 

(6)  Doe  d.  Eeed  v.  Harris,  8  Adol.  &  Ell.  1. 


1  Gaines  w.  Gaines,  2  A.  K  Marsh.  190 ;  Jackson  v.  Betts,  9  Cowen,  208  ;  Clarke 
V.  Scripps,  22  Eiig.  Law  &  Eq.  627 ;  Hise  v.  Fincher,  10  Iredell,  139.  But  see  Anon. 
Sup.  Court  of  Penn.  1  Smith,  41,  where  it  was  held,  that  a  will  made  many  years 
before,  and  believed  by  the  testator  to  be  destroyed,  but  detained  by  one  of  the  devi- 
sees to  prevent  its  being  cancelled  or  altered,  was  thereby  avoided.  See  also  Pryor 
V.  Coggin,  17  Georgia,  444. 
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voked,!  and  the  degree  in  which  the  attempt  had  been  accom- 
plished, would  not,  it  should  seem,  be  very  closely  scrutinized, 
if  the  testator  himself  had  put  his  own  construction  upon  his 
somewhat  equivocal  act,  by  subsequently  treating  the  will  as 
undestroyed. 

Thus,  in  the  case  of  Doe  v.  Perkes,  (a)  where  a  testator,  upon 
a  sudden  provocation  by  one  of  the  devisees,  tore  his  will  asun- 
der ;  and,  after  being  appeased,  fitted  the  pieces  to- 
gether, and  expressed  his  satisfaction  that  it  was  *  no  [  119  ] 
worse,  and  that  no  material  injury  had  been  done  ;  it 
was  held  that  the  will  remained  unrevoked.  Here  (to  use  the 
language  of  a  distinguished  Judge,)  (b)  the  intention  of  revoking 
was  itself  revoked,  before  the  act  was  complete.  In  one  in- 
stance, the  Prerogative  Court  decided  in  favor  of  a  will,  without 
any  distinct  proof  of  its  existence  after  the  death  of  the  testator, 
or  of  its  destruction  in  his  lifetime ;  there  being  strong  reason, 
under  all  the  circumstances,  for  supposing  that  the  testator  had 
unintentionally  destroyed  it ;  or,  at  all  events,  that  its  destruc- 
tion, whenever  effected,  was  without  his  concurrence,  (c)  The 
general  rule  in  that  court  seems  to  be,  that  if  a  will  is  traced 
into  the  testator's  possession,  and  cannot  afterwards  be  found, 
it  is  to  be  presumed  that  he  destroyed  it  animo  revocandi?  (d) 
This,  however,  is  a  presumption  of  fact,  and  may  be  rebutted.^ 

If  the  will  is  traced  out  of  the  deceased's  custody,  it  is  incum- 
bent on  the  party  asserting  the  revocation,  to  prove  that  the  will 
came  again  into  such  custody,  or  was  destroyed  by  his  direc- 
tions.* (e) 

(a)  5  B.  &  Aid.  489.     See  in  Be  Colberg,  2  Curteis,  (Prer.)  832. 

(6)  Vide6  Adol.  &E1I.  215. 

(c)  Davis  V.  Davis,  2  Add.  223. 

{d)  Lillie  v.  Lillie,  3  Hagg.  184 ;  Wargent  v.  Hollings,  4  Hagg.  245  ;  Tagart  v. 
Squire,  1  Curt.  289  ;  o  fortiori,  if  found  in  his  possession,  cancelled.  Hare  v.  Nas- 
myth,  3  Hagg.  192,  n. ;  Lambert  v.  Lambert,  Id.  568. 

(e)  Colvin  v.  Fraser,  2  Hagg.  327. 


1  Sec  Winsor  v.  Pratt,  2  B»od.  &  Bingh.  652;  Bethell  v.  Moore,  2  Dev.  &  Bat.  311 ; 
Giles  V.  Giles,  Cam.  &  Nor.  174;  Clarke  v.  Scripps,  22  Eng.  Law  &  Eq.  627. 

2  Belts  V.  Jackson,  6  Wendell,  173  ;  Bounds  v.  Gray,  Geo.  Decis.  136  ;  Minkler  v. 
Minkler,  14  Vermont,  125 ;  Jones  v.  Murphy,  8  Watts  &  Serg.  275  ;  Appling  v.  Eades, 
1  Grattan,  (Va.)  286  ;  Kichards  v.  Mumford,  2Phill.  23  ;  Weeks w.  McBeth,  14  Ala. 
474.  Arid  the  declarations  of  the  testator  in  his  last  sickness  are  admissible  evidence 
to  strengthen  or  repel  this  presumption.  Betts  u.  Jackson,  6  Wendell,  173;  Weeks 
V.  McBcth,  14  Alabama,  474.  See  Jacksop  v.  Betts,  9  Cowen,  208 ;  Dane  v.  Brown, 
4  Cowen,  483 ;  Jackson  v.  Kniffen,  2  Johns.  31 ;  Lewis  v.  Lewis,  2  Watts  &  Serg.  455 ; 
1  Williams,  Ex.  (3d  Am.  ed.)  74,  et  seq. ;  Burns  v.  Burns,  4  Serg.  &  Rawle,  295. 

8  Durant  v.  Ashmore,  2  Richardson,  (S.  Car.)  184;  Minkler  v.  Minkler,  14  Ver- 
mont, 125  ;  Weeks  v.  McBeth,  14  Alabama,  474.  The  declarations  of  the  testator 
were  admitted  to  show  tliat  he  had  no  will,  and  that  it  had  probably  been  destioyed 
by  him,  in  Durant  v.  Ashmore,  2  Richardson,  191.  But  see  Jackson  v.  Kniffen,  2 
Johns.  31  ;  Dan  v.  Brown,  4  Cowen,  490 ;  Lewis  v.  Lewis,  2  Watts  &  Serg.  455. 

*  See  Jones  v.  Murphy,  8  Watts  &  Serg.  275.  If  the  will  is  found  in  the  testator's 
possession,  obliterated,  the  presumption  is,  that  it  was  so  done  by  him  ;  and  the  bur- 
den of  proving  that  it  was  done  otherwise,  lies  on  the  party  offering  it  for  probate,  or 
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A  revocation  by  obliteration  may  be  either  partial  or  total. 

If  the  testator  draws  a  pen  over  part  of  the  will  only,  a  revo- 
cation is  effected  pro  tanto,  and  the  unobliterated  portions  remain 
in  force,^  (a)  as  where  (to  put  a  common  case)  a  testator,  after 
having  devised  property  to  several  persons,  strikes  out  the  name 
of  one  of  the  devisees,  by  which  act  he  gives  to  the  will  the  same 
operation  as  if  that  devisee  had  died  in  the  testator's  lifetime. 
If  the  estate  or  interest  of  the  co-devisees  was  joint,  the 
[  120  ]  entire  property  *  would  vest  in  the  survivor  or  survi- 
vors ;  if  they  were  tenants  in  common,  the  share  of  the 
deceased  devisee  would  lapse,  and  a  partial  intestacy  be  pro- 
duced ;  unless  the  subject  of  gift  were  a  pecuniary  legacy,  or 
any  other  article  of  personal  estate,  which  would  fall  to  the 
residuary  legatee,  if  there  was  one,  or  unless  the  wiU  was  made 
since  the  year  1837 ;  in  which  case,  in  England,  the  revocation 
of  a  specific  devise  would  cast  the  real  estate,  which  was  the 
subject  of  such  devise,  into  the  hands  of  the  residuary  devisee. 

In  order  to  constitute  a  revocatory  obliteration,  it  is  not  essen- 
tial that  every  word  should  be  obliterated;  the  revocation  is 
complete  if  enough  of  the  material  part  be  expunged  to  show  an 
intention  that  the  devise  shall  not  stand ;  as  where  the  testator 
draws  his  pen  across  the  devisee's  name,  (b)  But  where  the 
name  occurred  several  times  in  the  course  of  the  will,  and  the 
testator  drew  his  pen  across  the  name  in  some  instances,  and 
left  it  standing  in  others,  it  was  held,  that  the  bequests  were  not 
revoked ;  the  Vice- Chancellor  observing,  that  as  the  description, 
and  in  some  places  the  name,  of  the  legatee  remained  uncan- 
celled, the  Court  would  not  be  warranted  in  holding  that  the 
bequests  to  her  were  revoked,  (c)  But  the  obliteration,  in  the 
envelope  of  a  will,  of  the  words  referring  to  it  as  the  will  of  the 
testator,  accompanied  by  expressions  written  by  him,  showing 
that  he  considered  that  it  was  revoked  by  another  will,  which, 
for  want  of  being  duly  attested,  had .  no  such  operation,  is,  of 
course,  not  such  an  obliteration  as  to  have  the  effect  of  revoking 
the  will.^  Thus  where  (d)  the  testator  by  a  will  dated 
[  121  ]     the  22d  'of  November,  1796,  and  by  a 'codicil  dated 

(a)  Sutton  «.  Sutton,  Cowp.  812.  (6)  See  Mence  v.  Mence,  18  Ves.  350. 

(c)  Martins  v.  Gardiner,  8  Sim.  73.  (d)  Grantley  v.  Garthwaite,  2  Russ.  90. 


claiming  under  it.  Baptist  Churcli  v.  Robbarts,  2  Barr,  UO.  But  if  it  has  been  in 
the  possession  of  one  adversely'  interested,  the  presumption  does  not  arise.  Bennett 
V.  Sherrod,  3  Iredell,  303. 

^  Brown's  will,  1  B.  Monroe,  56.  See  Wells  u.  Wells,  4  Monroe,  152^;  Means  v. 
Moore,  Harper,  314. 

^  If  an  alteration  or  obliteration  is  in  pencil,  it  may  be  final,  or  it  may  be  merely 
deliberative.  It  has  been  laid  down  that  the  general  presumption  and  probability  are 
that,  where  alterations  in  pencil  only  are  made,  and  nothing  further  appears,  they  are 
deliberative,  when  in  ink  they  are  final  and  absolute.  Hawkes  i>.  Hawkes,  1  JEiagg. 
122  ;  Edwards  v.  Astley,  1  Hagg.  490  ;  Dickenson  v.  Dickenson,  2  Phill.  173 ;  Fran- 
cis V.  Grover,  5  Hare,  39. 
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2d  of  Jiily,  1808,  both  of  which  were  duly  attested,  de- 
vised certain  real  estates,  and  afterwards  made  an  unattested 
will,  dated  the  25th  of  September,  1812,  which  contained  a  dif- 
ferent disposition  of  the  same  lands;  and  at  his  death  all  these 
three  instruments  were  found  wrapped  up  in  one  piece  of  paper. 
The  posterior  unattested  will  was  contained  in  an  envelope,  on 
which  was  indorsed, "  The  last  will  and  testament  of  John  Douce 
Garthwaite,  dated  the  25th  September,  1812."  The  envelope 
containing  this  will  was,  along  with  the  former  will  and  codicil, 
inclosed  in  another  envelope,  on  which  was  the  following  in- 
dorsement in  the  testator's  own  handwriting : 

"  The  last  wiU  &c  twenty  fifth  Sept-^  1812 
fto  lajt  will  and  tctitaiiiLiiit  &,  ooJioal  Superseded        ^ 

of  by  the  above 

John  Douce  Garthwaite  •   25«^  April  1812  " 

The  question  was,  whether  the  writing  and  obliteration  on  the 
exterior  envelope  amounted  to  a  revocation  of  the  will  of  1796 ; 
and  Lord  Eldon  was  clearly  of  opinion  that  it  did  not. 

And  here  it  may  be  observed  that,  where  the  act  of  cancella- 
tion or  destruction  is  connected  with  the  making  of  another  will, 
so  as  fairly  to  raise  the  inference  that  the  testator  meant  the 
revocation  of  the  old,  to  depend  upon  the  efficacy  of  the  new, 
disposition,  such  will  be  the  legal  effect  of  the  transaction ;  and 
therefore,  if  the  will  intended  to  be  substituted,  is  inoperative 
from  defect  of  attestation,  or  any  other  cause,  the  revocation  fails 
also,  and  the  original  will  remains  in  force.^  As  where  a  testator, 
having  some  time  before  executed  a  wiU,  duly  attested, 
to  each  sheet  of  which  he  had  affixed  a  seal,  *  instructed  [  122  ] 
his  solicitor  to  prepare  another,  and  signed  the  draft 
prepared  from  those  instructions,  and  then  proceeded  to  tear  off" 
the  seals  of  the  old  will ;  when,  after  aU  the  seals  but  one  had 
been  thus  removed,  he  was  informed  that  the  new  will  would 
not  be  operative  upon  his  lands  in  its  then  state,  which  induced 
him  to  desist ;  and  before  the  new  will  was  complete,  the  testator 
died  :  it  was  held,  that  the  original  will  remain  unrevoked.^  (a) 

And  the  same  principle  applies  to  partial  alterations ;  ^  so  that, 
where  a  testator  strikes  out  the  name  of  a  devisee,  and  at  the 

(o)  Hyde  v.  Hyde,  3  Ch.  Rep.  155.      See  also  Onions  v.  Tyrer,  1  P.  W.  343 ;  S.  C. 
Pre.  Ch.  459 ;  Sutton  v.  Sutton,  Cowp.  812  ;  Winsor  v.  Pratt,  5  Moore,  484. 


1  Pringle  v.  M'Pherson,  2  Brevard,  279.  But  a  will  deliberately  cancelled,  without 
accident  or  mistake,  is  revoked,  though  the  testator  afterwards  intends  to  make  a  new 
one,  but  omits  so  to  do.     Semmes  v.  Semmes,  7  Harr.  &  Johns.  388. 

'^  If  a  man  having  two  wills  in  his  hand,  intending  to  destroy  the  one  last  made,  by 
mistake  destroys  that  first  executed,  the  law  does  not  require,  in  order  to  revive  and 
establish  the  will  intended  to  be  destroyed,  such  proof  as  is  necessary  to  give  validity 
to  an  original  will.     Burns  v.  Burns,  4  Serg.  &  K.  295. 

s  See  Overall  v.  Overall,  Litt.  Sel.  Cases,  504. 
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same  time  interlines  that  of  another,  or  substitutes  a  larger  or 
smaller  interest  or  share  for  that  which  he  had  previously  given, 
if  the  interlineation  is  inoperative  for  want  of  an  attestation,  the 
obliteration  will  also  fail  of  efFect.i  (a)  This  question  cannot 
arise  under  wills  which  are  subject  to  the  new  law ;  the  recent 
Act  having  (as  we  shall  presently  see)  required  obliterations  to 
be  attested  in  the  same  manner  as  an  originally  executed  will ; 
though  the  principle  regarding  conditional  revocations  may  come 
under  consideration  in  regard  even  to  such  wills,  in  the  case  of 
a  will  being  destroyed  by  burning  or  tearing,  (which  the  statute 
still  recognizes  as  revoking  acts,)  in  the  expectation  of  the  com- 
pleteness  and  efficacy  of  a  new  and  substituted  disposition, 

^vvhich  proves  to  be  inoperative. 

*    Where  the  posterior  of  two  inconsistent  wills  is  cancelled,  or 
otherwise  revoked  by  the  testator  in  his  lifetime,  the  effect  of 
such  revocation  clearly  is,  according  to  the  old  law, 
[  123  ]      (which,  it  will  be  remembered,  *  still  applies  to  all  wills  • 

made  before  the  year  1838,)  to  restore  the  prior  will  to 
its  original  position ;  and  such  restored  will,  if  not  revoked  by 
any  subsequent  act  of  the  testator,  will  come  into  operation  at 
his  decease.^  This  is  an  inevitable  consequence  of  the  ambula- 
tory character  of  the  instrument,  which  character  of  cdurse  per- 
vades its  whole  contents,  extending  no  less  to  an  express  clause 
of  revocation,  than  to  every  other  part ;  (b)  and  hence,  the  dis- 
tinction sometimes  suggested,  between  cancelled  wills  which  do, 
and  those  which  do  not,  contain  such  clauses,  in  regard  to  their 
revoking  effect  upon  an  earlier  uncancelled  will,  (c)  is  wholly 
without  foundation.  The  clause  of  revocation,  like  every  other 
clause,  is  silent  until  the  death  of  the  testator  calls  the  will  into 
operation ;  and  though  the  Ecclesiastical  Courts  appear  for  a  long 
period  to  have  entertained  the  notion  that  a  cancelled  will,  with 
a  clause  of  revocation,  revoked  a  prior  uncancelled  one  ;  (d)  yet 
those  Courts  have  of  late  greatly  modified,  if  not  wholly  aban- 
doned the  doctrine  ;  for,  in  the  case  of  Usticke  v.  Bawden,  (e) 

(a)  Short  w.  Smith,  4  East,  419,  (this  case,  however,  did  not  raise  the  precise  point) : 
Kirke  v.  Kirke,  4  Russ.  435. 

(6)  Harwood  v.  Goodright,  Cowp.  92. 

(c)  See  Roper  on  Revocation,  94. 

{d)  Vide  cases  cited  in  Moore  v.  Moore,  1  Phill.  Evid.  412. 

(c)  2  Add.  116. 


1  Where,  after  one  execution  of  a  will  of  real  and  personal  estate,  the  scrivener,  by 
direction  of  the  testator,  and  in  the  presence  of  only  one  of  the  subscribing  witnesses, 
interlined  another  legacy,  it  was  held,  that  the  alteration  did  not  make  the  will  void. 
Wheeler  w.  Bent,  7  Pick.  61.     See  Jackson  w.  Holloway,  7  Johns.  394. 

2  Bondinot  v.  Bradford,  2  Dallas,  268 ;  Lawson  v.  Morrison,  2  Dallas  289.  See 
Harvard  v.  Davis,  2  Binn.  406  ;  4  Kent,  (5th  ed.)  531 ;  Kirkudbright  u.  Kirkudbright, 
1  Hagg.  325;  James  v.  Marvin,  3  Conn.  576;  Bohanon  v.  Walcot,  1  How.  (Miss.) 
336  ;  2  Greenl.  Ev.  ^  683;  Marsh  v.  Marsh,  3  Jones,  Law,  (N.  C.)  77.  Where  there 
are  two  devises  of  the  same  testator,  the  last  operates  as  a  revocation  of  the  first,  only 
so  far  as  it  is  inconsistent  with  it.  As  to  the  residue,  the  former  devise  shall  stand. 
Brant  v.  Wilson,  8  Cowen,  56.    See  Jackson  v.  Betts,  9  Cowen,  208. 
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Sir  John  Nicholl  laid  it  down,  that  the  legal  presumption  was 
neither  adverse  to  nor  in  favor  of  the  revival  of  a  former  uncan- 
celled, upon  the  cancellation  of  a  late  revocatory,  will.  The 
question  was,  he  said,  open  to  decision  either  way,  according  to 
facts  and  circumstances,  and  which,  in  the  case  then  before  the 
Court,  were  thought  strongly  to  favor  the  revival.  All  such  ques- 
tions are  precluded  in  regard  to  wills  made  since  the  year  1837, 
by  the  recent  statute,  which  (sec.  22)  provides,^  "  That  no  will  or 
codicil  or  any  part  thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived  otherwise  than  by  the  reexecution  there- 
of, or  by  a  codicil  executed  in  manner  *  hereinbefore  [  124  ] 
required,  and  showing  an  intention  to  revive  the  same ; 
and  when  any  will  or  codicil,  which  shall  be  partly  revoked,  and— 
afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown."  ^ 

Many  of  the  points  discussed  in  the  present  section,  may  arise 
as  to  wills  which  are  subject  to  the  new  law.  It  may  of  course 
still  be  a  question,  whether  the  destruction  of  a  will  by  a  testator 
in  his  lifetime  is  partial,  or  complete ;  and  whether  it  takes  place 
under  circumstances,  in  regard  to  the  volition  of  the  testator  or 
otherwise,  which  invest  it  with  a  revoking  effect ;  and  whether 
or  not  it  was  so  connected  with  an  intended  new  disposition  as 
to  be  dependent  for  its  operation  upon  the  efficacy  thereof.  All 
such  questions  the  recent  statute  leaves  untouched ;  though  it 
has,  we  have  seen,  abolished  the  rule  which  gave  to  the  revoca- 
tion of  a  posterior  will  the  effect  of  reviving  a  prior  testamentary 
instrument,  which  such  posterior  will,  if  it  had  remained  in  force, 
would  have  revoked ;  and  it  would  be,  it  is  conceived,  immate- 
rial in  such  case  whether  the  posterior  will  owed  its  revoking 
efficacy  to  an  express  clause  of  revocation  contained  therein,  or 
to  mere  inconsistency  of  disposition.* 

Sometimes  a  testator,  for  greater  security,  executes  his  will  in 
duplicate,  retaining  one  part  and  committing  the  other  to  the 
custody  of  a  third  person,  (usually  an  executor  or  trustee) ;  and 
questions  have  not  unfirequently  arisen  as  to  the  effect  of  his 
subsequently  destroying  one  of  such  papers,  leaving  the  dupli- 
cate entire. 

In  these  cases,  the  presumption  generally  is,  that  the  testa- 
tor means  by  the  destruction  of  one  part  to  revoke  the  will ; 

1  A  similar  provision  exists  in  New  York,  2  Eev.  Stat.  66,  §  53;  4  Kent,  (Stlied.) 
532,533. 

2  The  cancelling  of  a  subsequent  will,  duly  revoking  all  prior  wills,  was  held  not  to 
operate  to  revive  the  first;  James  v.  Cohen,  3  Curteis,  (Prer.)  770;  James  v.  Marvin, 
3  Conn.  576  ;  Bohanon  v.  "Walcot,  1  How.  (Miss.)  336  ;  Major  u.  Williams,  3  Curteis, 
(Prer.)  432  ;  and  parol  evidence  is  not  admissible  to  show  an  intention  to  revive,  under 
Stat.  1  Vict.  c.  26.    Major  v.  Williams,  3  Curteis,  (Prer.)  432. 

a  See  Bohanon  v.  Walcot,  1  How.  (Miss.)  336. 
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[  125  ]  but  the  strength  of  the  presumption  depends  much  *upon 
cirQumstances.  Thus,  where  (a)  he  cancels  that  part 
which  is  in  his  own  possession,  (the  duplicate  being  in  the 
custody  of  another,)  it  is  very  strongly  to  be  presumed,  that 
he  does  not  intend  the  duplicate  to  stand,  he  having  destroyed 
aU  that  was  within  his  reach,  (b)  So,  if  the  testator  have  him- 
self possession  of  both,  the  presumption  of  revocation  holds, 
though  weaker,^  and  even  if,  having  both  in  his  possession,  he 
alters  one,  and  then  destroys  that  which  he  had  altered,  there  is 
also  the  presumption,  but  weaker  still.^ 

These  several  gradations  of  presumpfion  were  stated  by  Lord 
Chancellor  Erskine,  in  the  case  of  Pemberton  v.  Pemberton,  (c) 
the  circumstances  of  which  were  as  follows: — Two  parts  of  a 
"wUl  were  found  in  the  possession  of  a  testator  at  his  death;  the 
one  cancelled,  having  various  alterations  in  it,  and  the  other  not 
altered  or  cancelled  ;  and  the  finding  of  the  jury  in  three  succes- 
sive trials  at  law  on  these  facts,  and  the  evidence  generally,  was, 
that  the  will  was  not  revoked ;  and  in  that  conclusion  the  Lord 
1  Chancellor  finally  concurred. 

Perhaps,  in  such  a  case,  the  presumption  can  hardly  be  SEud 
to  lean  in  favor  of  the  revocation  at  all ;  for  the  testator  having 
made  alterations  in  one  part,  and  then  cancelled  the  part  so 
altered  only,  the  conclusion  would  rather  seem  to  be,  that  he 
merely  intended,  by  the  destruction  of  that  part,  to  get  rid  of 
the  alterations,  and  to  restore  the  will  to  its  original  state. 

And  it  is  observable,  that  in  thS  case  of  Roberts  v.  Hound,  (d) 
where  one  of  two  duplicate  wills  was  found  partly  mu- 
[  126  ]  tilated,  and  the  other  carefully  preserved  in  the  *  testa- 
tor's own  possession,  it  was  held,  that  the  will  remained 
unrevoked. 

The  evidence  in  Pemberton  v.  Pemberton,  as  to  the  intent 
with  which  the  act  of  cancellation  was  done,  consisted  partly  of 
subsequent  declarations  of  the  testator,  and  these  tended  rather 
to  favor  the  revocation  than  otherwise ;  but  both  Lord  Eldon 
and  Lord  Erskine  adverted  to  the  very  little  weight  due  to  ex- 
pressions thrown  out  by  testators  in  conversation  with  persons 
respecting  their  wills. 

The  principle  on  which  the  destruction  of  one  part  of  a  dupli- 
cate will  is  held  to  be  a  revocation,  has  been  extended  to  a  case 
in  which  the  testator,  having  expressed  the  same  purpose  in 
both  a  will  and  tjodicil,  obliterated  it  in  the  codicil  alone. 

(a)  See  Sir  Edward  Seymour's  case,  cit.  Conn.  453  |  S.  C.  1  P.  W.  346. 

(b)  Burtonshaw  v.  Gilbert,  Cowp.  49;  Boughey  v.  Moreton,  3  Hagg.  191  n 
(o)  13  Ves.  310.  so  .  • 
(d)  3  Hagg.  548. 


1  O'Neal  V.  Farr,  1  Richardson,  (S.  Car.)  80. 

2  2  Greenl.  Ev.  §  682. 
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These  circumstances  occurred  in  TJtterton  v.  Utterton,  (a) 
where  a  testator,  after  disposing  of  the  residue  of  his  real  and 
personal  property  among  his  children;  introduced  into  ihe  will 
an  interlineation,  excepting  his  son  J.,  to  whom  he  gave  one 
shilling.  By  a  codicil,  (being  the  fifth,)  after  expressing  his 
disapprobation  of  the  conduct  of  his  son,  he  declared  it  to  be 
his  determination  that  he  (the  son)  should  have  no  more  of  his 
property  than  one  shilling.  It  appeared  that  the  testator  subse- 
quently became  reconciled  to  his  son,  and -cancelled  the  codicil, 
by  drawing  his  pen  across  it,  but  did  not  strike  out  the  interline- 
ation in  his  will.  This  raised  the  question,  whether  the  cancel- 
ling of  the  codicil  destroyed  the  effect  of  the  interlined  clause  in 
the  will,  with  reference  to  some  copyhold  property ;  for,  as  to 
the  freeholds,  it  was  admitted  that  the  interlineation  was  inoper- 
ative, for  want  of  an  attestation ;  and  in  regard  to  the 
personalty,  the  Ecclesiastical  Court  had  held  the  *can-  [  127  ] 
cellation-of  the  codicil  to  have  cancelled  the  excluding 
clause  in  the  will  j  and  of  this  opinion  was  Sir  W.  Grant,  with 
respect  to  the  copyholds.  "  Even  independently  of  the  parol 
evidence  of  reconciliation,"  said  his  Honor,  "  it  seems  to  me, 
that  the  act  of  obliteration  speaks  as  clearly  as  words  could 
have  done,  a  change  of  intention  as  to  the  exclusion,  and  not 
merely  as  to  the  mode  of  effecting  it.  It  is  the  same  as  if  he 
had  said, '  This  codicil  no  longer  speaks  my  sentiments  ;  I  am 
no  longer  dissatisfied  with  my  son,  and  no  longer  mean  to  make 
any  distinction  between  him  and  my  other  children. '  "  (b) 

Sometimes  there  is  found,  among  the  papers  of  a  testator,  a 
codicil  without  the  will  of  which  it  professes  to  be  part ;  in  such 
cases,  th«  question  arises,  whether  or  not  the  destruction  of  the 
will  (which  is  to  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  was  the  act  of  the  testator,)  operates  impliedly  to  re- 
voke the  codicil  also.  This  question,  of  course,  depends  mainly 
upon  the  contents  of  the  several  testamentary  documents.  If 
the  dispositions  in  the  codicil  are  so  comphcated  with,  and 
dependent  upon,  those  of  the  will,  as  to  be  incapable  of  a  sepa- 
rate and  independent  existence,  the  destruction  of  the  will  neces- 
sarily revokes  the  codicil ;  (c)  and  it  should  seem  that  the  general 
presumption  in  the  Ecclesiastical  Courts  is  rather  in 
favor  of  the  intention  to  involve  a  *  codicil  in  the  revo-      [  128  ] 

(a)  3  Ves.  &  Bea.  122. 

(6)  Here  it  occurs  to  remark,  that  testators  should  be  dissuaded  from  making  or 
altering  their  wills  (as  they  are  often  disposed  to  do)  under  the  influence  of  any 
temporary  excitement  occasioned  by  the  ill-conduct  of  a  legatee ;  and,  still  more, 
from  recording  their  resentment  in  their  wills,  which  may  have  the  effect  of  wounding 
the  feelings  o^  and  casting  a  stigma  on  the  offending  party,  long  after  the  transaction 
which  gave  occasion  to  the  irritation  has  been  effaced  from  recollection,  or  is  remem- 
bered only  to  be  regretted ;  though  it  is  not  denied  that  cases  may  unhappily  occur  of 
such  settled  and^abitual  delinquency  of  conduct,  as  to  justify  the  strongest  expres- 
sions of  reprobation. 

(c)  Usticke  v.  Bawden,  2  Add.  116. 
VOL.  I.  15 
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cation  of  the  will,  of  which  it  is  a  part,  where  a  contrary  inten- 
tion cannot  be  collected,  either  from  the  contents  of  the  codicil 
itself,  or  from  extrinsic  evidence,  (a) 

But  if  the  codicil  is  capable,  from  the  nature  of  its  contents, 
of  subsisting  independently  of  the  will,  its  validity  will  not  be 
effected  by  the  destruction  of  such  will. 

Thus,  where  (b)  a  testator  having  made  a  will,  the  contents  of 
which  were  unknovi'n,  the  same  not  being  found  at  his  dea.th, 
subsequently  made  a  codicil  in  favor  of  an  illegitimate  child, 
born  since  the  date  of  the  will,  and  its  mother,  which  he  entitled, 
"A  codicil  to  my  last  will,  and  to  be  taken  as  part  thereof;" 
Sir  H.  Jenner  decided,  that  the  codicil  was  unrevoked,  there 
being  nothing  to  show  an  intention  to  revoke  it ;  and  the  dispo- 
sitions it  contained,  (which  were  in  favor  of  those  for  whom  the 
testator  was  under  a  moral. obligation  to  provide,  and  who  were 
not  in  existence  when  the  will  was  executed,)  being  of  such  a 
nature  as  to  be  capable  of  taking  effect  independently  of  the 
will. 

The  recent  statute  has  considerably  modified  the  law  relating 
to  the  species  of  revocation,  which  forms  the  subject  of  the 
present  section,  which  will  be  concluded  by  briefly  showing  to 
■tvhat  particulars  the  alteration  extends.  The  Statute  of  Frauds, 
it  will  be  remembered,  admitted  of  a  will  being  revoked  by 
" burning,  cancelling,  tea/ring,  or  obliterating"  by  the  testator,  or 
in  his  presence  and  by  his  direction,  the  transaction  not  requir- 
ing the  presence  of  attesting  witnesses.  The  Act  of  the  present 
reign,  on  the  other  hand,  allows  a  will  to  be  revoked  by  "  burn- 
ing, tearing,  or  otherwise  destroying  the  same  by  the  testator,  or 
some  person  in  his  presence,  and  by  his  direction,  with 
[  129  ]  *  the  intention  of  revoking  the  same."  ^  The  change, 
therefore,  is,  that  a  revocation  by  cancellation  or  oblit- 
eration is  not  (as  heretofore,)  placed  upon  the  same  footing  as 
a  revocation  by  burning  or  tearing ;  obliterations  a,nd  interline- 
ations-, indeed,  are  specially  distinguished  from  those  acts,  by 
being  made  the  subject  of  a  distinct  section,  (21,)  which  pro- 
vides. That  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  the  execution  thereof,^  shall  be  valid  or 
have  any  effect,  except  so  far  as  the  words  or  effect  of  the  will 


a)  Medlycott  «.  Assheton,  2  Add.  229  ;  Coppin  v.  Dillon,  4  Hagg.  369. 

b)  Tagart ».  Squire,  1  Cnrt.  289. 


'  Under  this  clause  of  the  statute,  it  has  been  held,  that  a  cancellation  of  a  will  is 
not  a  revocation  thereof,  under  the  words  "  otherwise  destroying"  the  same.  Stephens 
1).  Taprell,  2  Curteis,  (Prer.)  458.  In  this  case  is  a  full  discussion,  by  Sir  Herbert 
Jenner,  of  the  meaning  of  the^  language  in  the  above  clause  of  the  Act  of  1  Vict, 
c.  26. 

^  Where  there  has  been  an  erasure  in  a  will,  and  other  writinajpver  it,  the  onus 
prohandi  lies  upon  the  party  who  alleges  such  alteration  to  have  bwn  done  prior  to 
execution,  to  prove  by  extrinsic  evidence,  that  the  words  were  inserted,  before  execu- 


REVOCATION'  OP   WILLS.  171 

before  such  alteration  shall  not  be  apparent,^  uliless  such  altera- 
tion shall  be  executed  in  like  manner,  as  hereinbefore  is  required 
for  the  execution  of  the  will ;  but  the  will,  with  such  alteration 
as  part  thereof,  shall  be  deemed  to  be  duly  executed,  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin,  or  on  some  other  part  of  the  will  opposite 
or  near  to  such .  alteration,  or  at  the  foot,  or  end  of,  or  opposite 
to  a  memorandum  referring  to  such  alteration,  and  written  at 
the  end  or  some  other  part  of  the  will.^ 

It  is  observable,  that  both  the  Statute  of  Frauds  and  the 
recent  Act,  require  that  the  destruction  should  be  made,  in  the 
presence,  and  by  the  direction  of  the  testator.  And,  therefore, 
it  should  seem,  that  if  a  testator  desires  a  third  person,  having 
the  custody  of  his  will,  to  destroy  it,  which  is  accordingly  done, 
such'  destruction,  if  not  effected  in  the  presence  of  the  testator, 
would  not  amount  to  a  revocation.^ 

tion,  and  that  they  had  the  sanction  of  the  testator.  In  the  absence  of  proof,  that 
certain  words  in  a  will,  written  with  a  different  pen,  and  in  a  different  ink,  and  in  a 
different  handwriting,  partly  upon  an  erasure,  were  inserted  prior  to  execution,  so 
much  of  such  will,  consisting  of  the  inserted  words,  which  constituted  a  reversionary 
disposition,  were  pronounced  against.     Greville  v.  Tylee,  24  Eng.  Law  &  Eq.  53. 

1  In  Re  Eippin,  2  Curteis,  (Prer.)  332;  In  Re  Xbbetson,  lb.  337;  In  Re  Brooke, 
lb.  343  :  In  Re  Beavan,  lb.  369. 

If  a  word  erased  or  obliterated  is  not  apparent  in  the  will,  it  may  yet  be  proved 
aliunde  what  it  was.  Soar  v.  Dolman,  In  Re  Rippin,  3  Curteis,  (Prer.)  121 ;  Brooke 
V.  Kent,  cited  lb.  and  reported  3  Moore,  Priv.  Coun.  334,  and  the  word  so  proved  to 
have  been  erased  may  be  inserted  in  the  probate,  lb.  This  was  held  in  a  case  where 
the  word  ,^y,  being  the  amount  of  one  of  the  legacies  bequeathed,  was  obliterated, 
and  the  word  thirty  inserted  without  any  new  attestation,  and  the  word  Jijh/  could  not 
be  made  out  from  the  paper.  Soar  v.  Dolmftn,  and  see  Brooke  v.  Kent,  ubi  sujjra; 
Greville  v.  Tylee,  24  Eng.  Law  &  Eq.  53.  But  see  Townley  v.  Watson,  3  Curteis, 
(Prer.)  761,  where  the  construction  of  the  21st  sect,  of  1  Vict.  c.  26,  is  discussed  by 
Sir  H.  Jenner  Fust. 

2  Two  years  after  the  testator  had  executed  his  will,  he  made  an  interlineation  in 
it  I  and  in  the  margin  of  it,  and  opposite  the  interlineation,  he  and  the  subscribing  wit- 
nesses placed  their  initials  ;  and  the  interlineation  was  allowed  to  form  part  of  the 
probate.    Hinds,  In  Ke,  24  Eng.  Law  &Eq.  608. 

8  As  to  alterations  in  mils.— An  alteration  in  a  will  made  by  a  person  claiming 
nnder  it,  whether  material  of  immaterial,  renders  it  void.  Jackson  v.  Malin,  15 
Johns.  297,  298,  per  Piatt,  J.  An  immaterial  alteration,  however,  made  in  a  will  by 
a  stranger,  will  not  destroy  it.  Malin  v.  Malin,  1  Wendell,  625  ;  and  it  is  doubtful 
whether  a  material  alteration  made  by  a  stranger  without  the  privity  of  a  party  inter- 
ested, will  have  that  effect.  Per  Piatt,  J.,  in  15  Johns.  297  ,'  2  Pothier,  by  Evans, 
179-181.  Where  an  alteration  has  been  improperly  made  in  a  will,  by  a  person  not 
duly  authorized  to  make  such  alteration  or  addition,  a  court  of  probate  will  order  the 
interpolated  part  to  be  struck  out,  and  the  residue  of  the  instrument  will  be  pro- 
nounced for.  Wood  V.  Wood,  1  Phill.  357.  As  to  alterations  made  by  the. testator 
himself,  they  are  of  course  valid,  if  the  requirements  of  the  law  in  respect  to  them  are 
complied  with,  and  the  will  in  its  altered  shape  is  duly  attested.  If  alterations  made 
by  the  testator  or  his  direction,  fail  to  be  effectual  for  want  of  proper  forms  of  execu- 
tion, they  do  not  destroy  the  will ;  but  the  will  may  be  permitted  to  remain  valid,  as 
it  was  before  the  alteration.  Jackson  v.  HoUoway,  7  Johns.  394;  Wheeler  v.  Bent, 
7  Pick.  61 ;  Locke  v.  James,  U  Mees.  &  Welsh.  901  ;  Greeville  v.  Tylee,  24  Eng, 
Law  and  Bq.  53.  A  few  days  after  a  testator  had  made  his  will,  and  executed,  it  in 
due  form  of  law,  in  presence  of  the  original  witnesses  to  the  will,  he  inserted  therein 
an  additional  bequest,  of  which  he  requested  them  to  take  notice ;  and  it  was  held 
that  this  act  neither  revoked  the  will;  nor  in  any  way  invalidated  it,  and  that  the  ad- 
ditional bequest  became  a  part  of  the  will    Wright  v.  Wright,  5  Indiana,  (Porter,) 
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Section  III. 
By  Alteration  of  Estate. 

Revocation  by  altEration  of  estate. 

Partial  alienations. 

Revocatibn  by  conveyances  in  fee  simple,  [p.  131.] 

As  to  conveyances  of  copyholds,  [p.  132.J 

Conveyances  for  a  mistaken  or  unnecessary  purpose,  [p.  132.] 

Tortious  eviction,  [p.  133.] 

Ejfchanges,  [p.  133.] 

Revocation  of  devises  of  equitable  interests  by  conveyance,  [p.  134.] 

Partition  no  revocation,  [p.  134.] 

Mortgages,  [p.  135.] 

Mortgage  inaccurately  termed  a  revocation  pro  tanto,  [p.  135.] 

Conveyance  upon  trust  for  sale,  [p.  136.] 

Bankruptcy,  [p.  136. J' 

Mortgages  by  demise,  [p.  136.] 

Deed  of  partition  or  mortgage,  with  ulterior  limitations,  [p.  186.] 

Effect  of  ulterior  limitations  in  mortgage  deeds,  [p.  137.] 

What  expressions  newly  modify  equity  of  redemption,  [p.  138.] 

Mere  conveyance  of  legal  estate  no  revocation  in  equity,  [p.  140.] 

Contra,  if  deed  modifies  the  equitable  ownership,  [p.  140.] 

Effect  of  conveyance  upon  a  purchaser's  devise  after  contract,  [p.  141.] 

As  to  conveyances  in  execution:  of  marriage  articles,  [p.  142.] 

Effect  of  covenant  to  convey  to  the  use  of  covenanter,  [p.  143.] 

Effect  of  contract  for  sale  after  devise,  [p.  145.] 

Marriage  articles,  [p.  145.] 

Effect  of  settling  share  of  devised  land*Dn  one  of  devisees,  [p.  145.] 

St.  1  Vict.  c.  26,  [p.  146.] 

Devises  not  to  be  revoked  as  to  testator's  disposable  interest  at  decease,  by  conveyance 

or  like  act,  [p.  146.] 
Remarks  upon  the  enactment,  [p.  147.] 
Whether  devisee  of  estate    contracted  to  be  sold  is  entitled  to  purchase-money," 

[p.  148.]  ' 

Under  the  old  law,  it  was  essential  to  the  validity  of  a  devise 
of  freehold  lands  that  the  testator  should  be  seised  thereof  at 
the  making  of  the  will,  and  that  he  should  continue  so  seised 
without  interruption  until  his  decease.^     If,  therefore,  a  testator 


389.  In  States  where  holograph  wills  are  valid,  without  attestation,  any  alterations 
made  by  the  testator  in  such  a  will,  by  striking  out  or  adding,  will  be  valid.  Cogbill 
V.  Cogbill,  2  Han.  &  Munf.  467. 

1  In  regard  to  the  revocation  of  bequests  of  personal  estate  by  ademption,  the  gen- 
eral rule  is,  that  in  order  to  complete  the  title  of  a  specific  legatee  to  his  legacy,  the 
thing  beqtieathed  must,  at  the  death  of  the  testator,  remain  in  specie  as  described  in 
the  will ;  otherwise' the  legacy  is  considered  as  revoked  by  ademption.  For  instance, 
if  the  legacy  be  Of  a  specified  chattel  in  possession,  as  of  a  gold  chain,  or  a  bale  of 
wopl,  or  a  piece  of  cloth,  the  legacy  is  adeemed,  not  only  by  the  testator's  selling  or 
otherwise  disposing  of  the  subject  in  his  lifetime,  but  also  if  he  should  change  its  form 
so  as  to  alter  the  specification  of  it,  as  if  he  should  convert  the  gold  chain  into  a  cup, 
or  the  wool  into  cloth,  or  make  the  piece  of  cloth  into  a  garment,  the  Icgacyshall  be 
adeemed.    Ashburner  v.  Macguire,  2  Bro.  C.  C.  (Perkins's  ed.)  89,  [108] ;  Walton  v. 
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subsequently  to  his  will,  by  deed  aliened  lands,  which  he  had 
disposed  of  by  such  will,  and  afterwards  acquired  a  new  free- 
hold estate  in  the  same  lands,  such  newly  acquired  estate  did 
not  pass  by  the  devise,  which  was  necessarily  void.  The  devise 
of  a  freehold  lease  which  was  renewed  by  the  testator  subse- 
quently to  the  will,  was  evidently  in  this  situation,  (a) 

A  revocation  by  alienation,  rnay  be  either  partial  or  total.' 
A  simple  case  of  partial  revocation  occurs,  where  a  testator, 
having  devised  lands  in  fee,  demises  the  same  lands  to  a  lessee 

(a)  Marwood  v.  Turner,  3  P.  W.  163.  It  is  said  that  a  legacy  of  stock  is  irretrieva- 
bly redeemed  by  a  sale  of  the  stock,  and  will  not  be  revived  by  a  new  purchase  of 
similar  stock  by  the  testator.  Pattison  ».  Pattison,  1  Mylne  &  K.  12;  1  Rop.Leg.  (3d. 
ed.)  287  ;  2  Williams's  Ex.  (2d  Am.  ed.)  949,  950.  But  in  a  case  where  a  bequest 
was  made  of  "  all  the  money  due  on  a  bond  against  P.  P.  and  J.  P.,"  and  after  such  ' 
bequest  the  testator  at  the  request  of  one  of  the  obligees,  accepted  another  bond  in  lieu 
of  the  first,  it  was  held  that  the  legacy  was  not  adeemed.  Stout  v.  Hart,  2  Halst.  414. 
See  1  Rop.  Leg.  (3d.  ed.)  291,  292 ;  Lord  Talbot  in  Partridge  v.  Partridge,  Cas. 
Temp.  Talb.  227 ;  Anthony  v.  Smith,  1  Bnsbee,  Eq.  (N.  C.)  188. 

Walton,  7  John.  Ch.  262 ;  2  Williams's  Ex.  (2d  Am.  ed.)  946.  White  «.  Winchester, 
6  Pick.  48;  Hayes  v.  Hayes,  \  Keen,  97  ;  Humphreys  v.  Humphreys,  2  Cox,  184. 

It  must,  however,  be  observed,  that  the  rule  of  ademption  does  not  apply  to  demon- 
strative legacies :  i.  e.  to  legacies  of  so  much  money  with  reference  to  a  particular  fund 
for  payment;  as  for  instance,  legacies  given  out  of  a  particular  stock,  or  debt,  or  term, 
for  although  the  particular  fund  be  not  in  existence  at  the  testator's  death,  the  legatees 
will  be  entitled  to  satisfaction  out  of  the  general  estate.  Walton  v.  Walton,  7  John. 
Ch.  262 ;  2  Williams's  Ex.  (2d  Am.  ed.)  946. 

If  a  debt  specifically  bequeathed,  be  received  by  the  testator,  the  legacy  is  adeemed ; 
because  the  subject  is  extinguished,  and  nothing  remains  to  which  the  words  of  the 
will  can  apply.-  Badrick  v.  Stevens,  3  Bro.  C.  C.  (Perkins's  ed.)  358,  [431]  ;  I  Rop. 
Leg.  17  ;  Rider  u.  Wager,  2  P.  Wms.  328,  331  ;  Barker  v.  Rayner,  5  Madd.  208; 
Walton  V.  Walton,  supra. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically  bequeathed  will  operate 
as  an  ademption  pro  tanto.  Ashburner  v.  Macguire,  supra ;  Fryer  v.  Morris,  9  Vesey, 
360  ;  Hoke  v.  Herman,  21  Penn.  State  R.  301. 

So  where  stock  is  specifically  bequeathed,  and  it  does  not  wholly,  or  does  only  in 
part  exist  at  the  testator's  death,  the  legacy  will  be  either  totally  or  partially  adeemed, 
as  the  case  may  be.  Ashburner  v.  Macguire,  supra ;  White  v.  Winchester,  supra.  ; 
Where  a  testator  bequeathed  a  certain  amount  of  stock  in  a  particular  bank,  he  being 
the  owner  at  the  time  of  making  his  will,  of  the  exact  amount  of  stock  bequeathed,  it 
was  held  to  be  a  specific  legacy,  and  a  sale  of  it  before  his  death  was  decided  to  be  an 
ademption.     White  v.  Winchester,  supra. 

If  the  fund,  or  stock,  or  debt,  be  converted,  or  the  interest  of  the  testator  in  it  be 
changed  or  varied  by  statute  or  operation  of  law,  the  legacy  is  not  adeemed.  Walton 
V.  Walton,  7  John.  Ch.  265  ;  Brown  v.  McGuire,  1  Beat.  358  ;  Partridge  v.  Partridge, 
Cas.  Temp.  Talb.  226 ;  2  Williams's  Ex.  (2d  Am.  ed.)  950,  951.  So  where  the 
change  has  been  made  without  the  authority  or  knowledge  of  the  testator.  Shafts- 
bury  V.  Shaftsbury,  2  Vernon,  747. 

0 1  A  conveyance  by  the  testator  in  his  lifetime  of  only  a  part  of  the  estate  devised 
in  his  will,  is  but  a  revocation  pro  tanto,  and  furnishes  no  reason  why  there  should 
not  be  a  probate  of  the  will.  Hawes  v.  Humphrey,  9  Pick.  350 ;  Brush  v.  Brush, 
11  Ohio,  .287;  Carter  v.  Thomas,  4  Greenl.  341 ;  Skerrett  v.  Burd,  1  Wharton,  246  ; 
M'Rainy  v.  Clarke,  2  Taylor,  278;  Gravest).  Sheldon,  2  D.  Chip.  71  ;  ParkhiU  «.  , 
Parkhill,  Brayt.  239;  Brown  v.  Thorndike,  15  Pick.  388;  McTaggart  w.  Thompson, 
14  Penn.  State  Rep.  149.  It  was  held  In  Re  Cooper's  Estate,  4  Barr,  88,  that  if  a 
testator,  after  making  his  will,  sell  previously  to  his  death  so  great  a  part  of  the  real 
estate  devised  as  to  render  it  impossible  to  give  effect  to  the  dispositions  of  his  will,  it 
amounts  to  a  revocation  of  the  will.  If  a  devisor,  after  the  execution  of  his  will, 
purchases  land  which  would  be  included  in  the  general  description  of  the  land  de- 
vised by  the  will,  it  is  no  revocation  of  the  will,  in  whole  or  in  part.  Blandin  v.  Blan- 
din,  9  Vermont,  210.  \ 
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for  lives  or  for  years,  either  at  a  rent  or  not,  in  which  case  the 
lease  revokes  or  subverts  the  devise  pro  tanto,  by  subtracting  or 
withdrawing  the  demised  interest  from  its  operation,  (a) 'but  the 
devise  is  no  further  disturbed ;  and  consequently  the  devisee 
would,  even  under  the  old  law,  still  take  the  inheritance,  subject 
to  the  term,  and,  as  irfcidental  thereto,  the  rent,  if  any,  reserved 
by  the  lease.  So,  if  a  testator,  after  devising  lands  in 
[  131  ]  fee,  conv€ys  them  by  deed  to  the  use  of  himself  *  for 
life,  with  remainder  to  the  use  of  his  wife  for  life,  as  a 
jointure,  without  disposing  of,  or  in  any  manner  assuming  to 
convey  the  inheritance,  the  conveyance  would  revoke  the  devise 
pro  tanto,  and  the  reversion  in  fee  expectant  on  the  decease  of 
the  testator's  wife,  would  pass  under  it  to  the  devisee.  In  both 
the  preceding  examples,  it  will  be  perceived,  that  the  conveyance 
is  not  only  partial  in  its  object,  but  in  its  operation ;  it  does  not, 
for  a  moment,  disturb  the  testator's  seisin  of  the  inheritancej 
and,  therefore,  can  have  no  revoking  effect  beyond  the  estate 
which  it  substantially  alienates  and  vests  in  another  person.^ 
Consistently  with  this  principle,  it  is  clear,  that  (6)  where  a  tes- 
tator, by  his  will,  charges  his  lands  with  an  annuity,  and  after- 
wards demises  them  for  a  term  of  years  at  rack  rent,  the  devise 
is  revoked  so  far  as  to  deprive  the  devisee  of  his  legal  power  of 
distress,  while  the  tenancy  lasts,  (c)  but  no  further;  and  the  an- 
nuitant would  be  entitled  in  equity,  during  the  suspension  of  his 
power  of  distress,  to  have  the  rent,  or  an  adequate  portion  of  it, 
applied  in  satisfaction  of  the  annuity. 

Where,  however,  the  conveyance  subsequent  to  the  devise, 
thoiigh  made  for  a  partial  purpose,  embraces  the  entire  fee  sim- 
ple, or  the  whole  estate  of  freehold  which  is  the  subject  of  the 
devise,  the  rule,  under  the  old  law,  (with  some  considerable 
exceptions  presently  noticed,)  is,  that  the  conveyance,  though 
limited  in  its  purpose,  and  though  it  instantly  revests  th.e  estate 
in  the  testator,  produces  a  total  revocation.^  • 

Thus,  if  a  testator  on  his  marriage,  in   order  to   secure  a 
jointure  rent-charge  to  his  intended  wife,  conveys  lands, 
[  132  ]    (which  *  he  had  by  a  will  made  before  1838,  devised  in 
fee,)  to  the  use  of  trustees  for  a  term  of  years,  for  secur- 
ing the  jointure,  and  then  goes  on  to  limit  the  fee  simple  to  the 

(a)  Hodginson  v.  Wood,  Cro.  Car.  23 ;  Parker  v.  Lamb, 3  Bro.  P.  C.  (Toml.  ed.)  1# 
(6)  Parker  v.  Lamb,  3  Bro.  P.  C.  12,  Toml.  ed. 

(c)  This  shows  the  advantage  of  limiting  a  term  to  trustees  for  securing  the  an- 
nuity, which  would  entitle  them,  as  the  immediate  revei-sioners,  to  the  rent. 


1  See  Brydges  v.  Duchess  of  Chandos,  2  Ves.  (Sumn.  ed.)  417,  and  note  (b) :  Liv- 
ingston V.  Livingston,  3  Jojins.  Ch.  155. 

2  4  Kent,  (5th  pd.)  228 ;  Adams  v.  Winnc,  7  Paige,  97  ;  Bosley  v.  Bosley,  14  How- 
ard, (U.  S.)  390 ;  Bowen  v.  Johnson,  6  Indiana,  110. 

If  the  testator  conveys  the  estate  devised,  though  he  takes  it  back  again  by  the  ■ 
same  instrument,  or  otherwise,  it  is  a  revocation  in  law  or  in  equity :  even  though  he 
did  not  intend  to  revoke  his  will.    Walton  v.  Walton,  7  Johns.  Ch.  258. 
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use  of  himself  in  fee,  the  latter  limitation  will  revoke  the  devise 
in  toto.  (a) 

This  doctrine,  however,  does  not  apply  to  copyholds.  Thus, 
where  A,  who  was  seised  in  fee  of  freehold  and  copyhold 
estates,  devised  them  by  his  will,  (made  before  1838,)  and  sub- 
sequently conveyed  the  freeholds  to  the  use  of  himself  for  life, 
with  remainder  to  the  intent  that  B,  his  intended  wife,  should 
receive  an  annuity  of  X300  for  her  life,  by  way  of  jointure,  and 
subject  thereto  to  trustees  for  ninety-nine  years,  upon  trusts  for 
securing  the  jointure,  and  subject  thereto  to  the  use  of  A,  his 
heirs  and  assigns  forever.  At  the  same  time,  the  testator  sur- 
rendered his  copyhold  lands  to  the  same  uses  ;  and  it  was  held, 
that  the  devise,  (though  clearly  revoked  as  to  the  freeholds,  by 
the  conveyance  of  them,)  was  not,  as  to  the  copyholds,  affected 
by  the  surrender  beyond  the  particular  estates ;  on  the  ground, 
that,  according  to  the  doctrine  of  the  case  of  Thrustout  v.  Cun- 
ningham, (6)  the  fee  simple  of  the  testator  was  not  disturbed  or 
interrupted  by  the  surrender  of  the  ultimate  inheritance  to  the 
use  of  himself,  (c) 

Where  the  conveyance  of  a  freehold  estate  has  no  limited  or 
definite  object,  or  is  made  for  a  mistaken  or  unnecessary  pur- 
pose, and  though  its  whole  effect  is  instantly  to  revest  the  prop- 
erty in  the  testator  himself,  who  is  in  of  his  old  estate, 
yet,  the  rnomentary  interruption  of  the  *  testator's  [  133  ] 
seisin,  thus  occasioned,  produces  a  complete  and  total 
revocation  of  the  previous  devise. 

Thus,  if  a  testator,  seised  in  fee  of  Blackacre,  having  by  a 
win  made  before  the  year  1838,  devised  such  land  by  name,  or 
fill  his  lands  generally,  to  B  in  fee,  afterwards  by  lease  and  re- 
lease, or  any  other  assurance,  conveys  Blackacre  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  his  own  right  heirs,  the 
conveyance,  though  it  makes  no  actual  change  in  the  testator's 
estate,  will  revoke  the  devise  in  toto.  (d) 

But  where  the  momentary  interruption  of  the  testator's  seisin 
is  occasioned,  not  by  any  act  of  the  testator  himself,  but  by  the 
tortious  act  of  a  stranger,  the  devise,  even  under  the  old  law, 
was  not  affected.  As  where  a  testator  was  disseised  subse- 
quently to  the  making  of  his  will,  and  afterwards  reentered,  the 
entry  restored  the  original  seisin,  and  by  relation,  the  disseisee 
was  considered  to  have  been  seised  ab  initio,  so  that  his  devise 
remained  unrevoked,  (e) 

But  if  the  disseisee  were  out  of  possession  at  the  time  of  the 

(a)  Goodtitle  v.  Otwaj,  2  H.  Black.  561,  1  B.  &  P.  576,  8  Durn.  &  East,  399, 
2  Ves.  Jun.  606,  n. ;  Cave  v.  Holford,  3  Ves.  650 ;  S.  C.  7  Bro.  P.  C.  (Toml.  ed.) 
593.    See  also  Vawser  w.  JeflFery,  16  Ves.  593;  S.  C.  2  Swans.  268. 

(6)  2  Black.  1046 ;  S.  C.  Pea.  C.  E.  68. 

(c)  Vawser  v.  JefCerj,  3  B.  &  Aid.  462.     See  also  S.  C.  in  Equity,  3  Russ.  479. 

(rf)  Burgoine  v.  Fox,  1  Atk.  562.  See  also  Darley  v.  Darley,  3  Wils.  6  Amb.  653; 
S.  C.  nom.  Darley  v.  Langworthy,.3  Bro.  P.  C.  (Toml.  ed.)  359 ;  Bennett  v.  Wade, 
2  Atk.  325  ;  Harmood  v.  Oglander,  8  Ves.  106. 

(c)  Bunter  v.  Coke,  1  Salk.  237  ;  Attorney-General  v.  Vigor,  8  Ves.  282. 
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making  of  the  will,  or  at  the  death,  the  devise  would  be  inoper- 
ative.^ 

.  So,  where  a  man  made  his  will,  devising  lands,  and  then  ex- 
changed those  lands  for  others,  and  died  ;  if  the  exchange  were 
vacated  subsequently  to  the  testator's  death,  in  consequence  of 
a  defect  in  the  title,  or  in  the  aliening  capacity  of  the  other, 

party,  this  did  not  revive  the  devise,  (a) 
[  134  ]  *  As  equity  follows  the  law,  the  same  general  prin- , 

ciples  which  governed  the  revocation  of  devises  of  legal 
estates,  were  held  to  apply  to  devises  of  equitable  interests.^  '- 
The  devise  of  such  an  interest,  therefore,  was  liable  to  be  revok-  , 
ed  by  a  conveyance  similar  to  that  which  would  have  revoked  a 
Revise  at  law.  Thus,  in  the  Earl  of  Lincoln's  case,  (b)  where 
a  testator,  who  had  the  equity  of  redemption  in  fee  in  certain 
lands,  devised  them,  and  afterwards,  in  contemplation  of  mar- 
riage, conveyed  the  devised  lands  to  the  use  of  himself  and  his 
heirs,  until  the  intended  marriage,  and  after  such  marriage,  to 
other  uses,  though  the  marriage  did  not  take  effect,  yet  the  de-- 
vise  was  held  to  be  revoked.  So  in  the  recent  case  of  Locke  v. 
Foote,  (c)  where  A  devised  estates,  of  which  he  had  only  the 
equitable  fee,  and  afterwards  agreed  to  sell  part  of  the  estates, 
and  to  remove  an  objection  to  the  title  advanced  by  the  pur- 
chaser, (but  which  was  not  well  founded,)  he  suffered  a  recovery 
of  the  whole ;  it  was  held,  that,  though  the-  recovery  was  an 
equitable  one,  and  the  particular  purpose  for  which  it  was  suf- 
fered was  mentioned  in  the  recovery  deed,  and  though  the  uses 
thereby  declared,  of  the  property  not  intended  to  be  sold,  were 
precisely  the  same  as  those  which  subsisted  before  the  recovery, 
which  was  expressed  to  be  in  restoration  and  confirmation  o^ 
those  limitations,  the,  devise  was  revoked. 

The  rule  that  a  conveyance  in  fee  of  freehold  lands,  executed 
for  a  partial  purpose,  revokes  a  will  made  before  the  year  1838^ 
admits  of  two  exceptions.  The  first  is  in  the  case  of  a  parti- 
tion between  tenants  in  common,  or  coparceners,  which  by 
whatever  kind  of  assurance  effected,  does  not,  in  equity 
[  135  ]  at  least,  revoke  a  prior  devise,  *  provided  the  conveyance 
be  confined  to  the  object  of  the  partition,  merely  assur- 
ing to  the  testator  in  the  lands  allotted  to  him  in  severalty,  an 
estate  precisely  correspondent  to  that  which  he  previously  had 
in  his  undivided  share,  (d)  ^ 

(a)  Attorney-Genfcral  v.  Vigor,  8  Ves.  (Sumner's  ed.)  256,  notes. 

(5)  Show.  Pari.  Ca.  154;  1  Eq.  Ca.  Ab.  411,  pi.  U.  See  also  Pollen  v.  Huband,  . 
1  Eq.  Ca.  Ab.  412;  S.  C,  7  Bro.  P.  C.  (Toml.ed.)  433. 

(cj  5  Sim.  612. 

(d)  Luther  v.  Kirby,  8  Vin.  Ab.  148,  pi.  30;  S.  C.  cit.  3.  P.  W.  170;  Risley  v. 
Baltinglass,  Sir  T.  Baym.  240;  Webb  v.  Temple,  1  Freem.  542. 


1  But  see  ante,  84  to  86,  and  notes. 

"  See  ante,  85,  note,  86,  note. 

8  See  Brydges  o.  DUohess  of  Chandos,  2  Ves.  417 ;  Barton  v.  Croxall^  Taml,  164. 
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The  other  and  more  considerable  exception  is,  where  a  testa- 
tor, subsequently  to  his  will,  makes  a  mortgage  of  the  devised 
lahds,  which;  it  is  said,  revokes  the  wiU  in  equity,  pro  tanto 
only.i  (a) 

To  designate  a  mortgage  a  revocation  pro  temfo,  however,  is 
inaccurate,  and  tends  to  create  an  erroneous  impression  of  its.: 
actual  effect  on  the  rights  of  the  persons  claiming  through  the 
testator ;  for  the  phrase  might  seem  to  import  that  the  transac- , 
tion  is  viewed  in  the  light  of  an  intentional  withdrawal,  by  the 
testator,  of  his  bounty,  to  the  extent  of  the  mortgage  ;  in  which 
case,  fhe  devisee  would  take  the  property  cum  onere,  as  against- 
not  only  the  mortgeigee  creditor,  but  also  as  against  the  testa^ 
tor's  own  representatives,  in  the  same  manner  as  if  the  testator 
had  created  the  charge  by  his  will ;  but  this  is  not  the  case ;  for, 
unless  a  contrary  intention  appears,  the  devisee,  it  is  well  known, 
is  entitled  to  have  the  estate  disencumbered  out  o/  the  personal 
estate  of  the  testator,  not  specifically  bequeathed.  (6)  It  is  a 
perversion  of  language,  therefore,  to  call  a  mortgage  a  revoca- 
tion pro  tanto  ;  in  short,  the  term  is  very  inaptly  implied  in  any 
of  those  cases  in  which  the  devise  is  defeated  by  the  testator's 
subsequent  disposition  by  deed  of  the  devised  property,  which 
are  all  examples  of  ademption  rather  than  of  revocation. 

In  applying  the  doctrine,  that  a  mortgage  affects  a 
partial  *  revocation  only,  it  is  immaterial  whether  the     [  136  ] 
testator  had  the  legal  estate,  or  was  equitable  owner 
only ;  (c)  whether  the  mortgage  conveyance  was  made  by  fifle, 
or  any  other  mode  of  assurance ;  (rf)  whether  the  mortgagee 
were  the  devisee  himself,  (e)  or  a  stranger ;  and,  whether  the 


(a)  Hall  V.  Dunch,  2  Chit.  Rep.  \5i ;  Perkins  v.  Walker,  1  Vern.  97. 
(6)  Warner  v.  Hawes,  3  Cro.  P.  C.  (Toml.  ed.)  21. 
(c)  See  Tucker  v.  Thnrstan,  17  Ves.  131. 
(ii)  Eider  v.  Wager,  2  P.-W.  334;  Jackson  v.  Parker,  Amb.  687. 
(e)  Peach  v.  Phillips,  Dick.  538 ;  Baxter  v.  Dyer,  5  Ves.  656,  overruling  Harkness 
t).  Bayley,  Pre.  Ch.  514. 


A  testator  devised  his  moiety  of  an  estate,  and  then  made  partition.  The  estate  was 
then  conveyed  as  to  one  part  to  a  trustee  to  the  use  of  the  testator  in  fee ;  and  a 
mortgage  term,  created  bythe  co-tenant  on  his  moiety,  was  assigned  to  attend  the 
inheritance,  and  this  was  held  not  to  be  a  revocation  of  the  will.  Barton  v.  Croxall, 
Taml.  164.  Partition  ia  considered  a  special  case.  Each  party  can  compel  the  other 
to  make  partition.  See  Attorney-General  v.  Vigor,  8  Ves.  281 ;  Ward  v,  Moore,  4 
Madd.  368  ;  Eawlins  v.  Burgis,  2  Ves.  and  Bea.  382.  The  act  of  partition  therefore 
furnishes  no  evidence  of  an  intention  to  revoke.  Any  other  change  in  the  estate,  by 
statute  or  operation  of  law,  will  not  work  a  revocation  or  ademption.  Walton  v. 
Walton,  7  Johns.  Ch.  265,  266;  Partridge  w.  Partridge,  Cases  Temp.  Talb.  226; 
Brown  v.  McGnire,  1  Beat.  358.  See  also  Basun  v.  Brandon,  8  Sim.  171.  Where 
the  change  was  made  without  the  knowledge  of  the  testator,  see  Ashburner  v,  Mac- 
guire,-2  Bro.  C.  C.  (Perkins's  ed.)  108. 

'  4  Kent,  (5th  ed.)  530.     Where  a  testator  pawns  or  pletges  an  article  specifically 
bequeathed,  a  right  of  redemption  is  left  in  him,  and  passes  to  the  legatee  at  his  death  ; 
so  as  to  enable  him  to  call  on  the  executor  to  redeem,  and  deliver  it  to  him.    Ash- 
burner V.  Macguire,  2  Bro.  C.  C.  (Perkins's  ed.)  89,  [108,  113,] ;  2  Williams's  Ex.  . 
(2d  Am.  ed.)  951. 
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estate  of  the  raortgjigee  were  to  vest  in  possession  immediately 
on  its  execution,  or  not  until  the  death  of  the  mortgagor,  (a) 

Upon  the  same  principle,  a  conveyance  in  trust  to  sell  for  the 
payment  of  debts,  was  held,  under  the  old  law,  not  absolutely 
to  revoke  a  previous  devise  of  the  property  so  conveyed,^  (6) 
even  though  it  were  accompanied  by  a  declaration  that  the 
surplus  proceeds  of  the  sale  should  be  the  personal  estate  of  the 
grantor.  And  bankruptcy  left  a  testator's  will  unrevoked  as  to 
any  surplus  remaining  after  satisfaction  of  the  claims  of  credr 
itors.  (c) 

A  mortgage  for  less  than  the  testator's  whole  estate,  of  course, 
does  not,  even  at  law,  produce  revocation  ultra  the  estate  to 
which  it  extends.  Thus,  where  a  testator,  after  devising  free- 
hold lands,  by  a  will  made  before  1838,  for  an  estate  in  fecj 
demises  them  by  way  of  mortgage  for  one  thousand  years,  the 
inheritance,  subject  to  the  mortgage  term,  passes  by  the  devise, 
along  with  the  equity  of  redemption  in  the  term. 

But  if  the  partition  or  mortgage  conveyance  contain  ulterior 
limitations,  by  which  the  testator's  ownership  is  vajied  or  modi* 
fi.ed,  it  works  an  absolute  and  entire  revocation.  As^in 
[  13.7  ]  the  often  cited  case  of  Tickner  v.  Tickner,  (d)  *  where 
by  a  deed  of  partition  between  two  co-heirs  of  gavel- 
kind lands,  (one  of  whom  had  previously  made  a  will  devising 
his  share,)  the  lands  allotted  to  the  testator  were  limited  to  such 
uses  as  he  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment to  him  in  fee  ;  it  was  held,  that  by  this  new  limita- 
tion of  the  use,  the  previous  devise  of  the  property  was  revoked. 
:  So,  in  the  case  of  Kenyon  v.  Sutton,  (e)  where  a  testator 
executed  a  conveyance  in  trust  for  the  payment  of  his  debts, 
and  it  was  declared  that,  after  payment  of  his  debts,  the  trustees 
should  convey,  (not  to  him  simply  in  fee,)  but  to  such  uses  as  he 
should  by  deed  or  will  appoint^  and  in  defatilt,  to  him  in  fee,  the 
devise  was  held  to  be  wholly  revoked. 

Again,  in  the  case  of  Harmood  v.  Oglander,  (/)  where  A, 
being  owner  in  fee,  of  fee-farm  rents,  subject  to  certain  marriage 
articles,  whereby  he  had  agreed  to  settle  them  in  strict  settle- 
ment with  reversion  to  himself  in  fee,  made  his  will,  by  which 
he  devised  'the  rents ;  and  subsequently^  on  borrowing  ^5500 
from  B  by  lease  and  release,  for  securing  the  repayment  and 
barring  all  estates  tail,  &c.,  conveyed  the  fee-farm  rents  in  ques- 
tion to  C,  his  heirs  and  assigns,  to  the  intent  that  a  common 

(a)   Cro.  Car.  23. 

(6)  Vernon  w.  Jones,  2  Fern.  331.  See  also  Earl  Temple  v.  Duchess  of  Chandos, 
3  Ves.  685.  .. 

(c)  Charman  !>.  Cbarman,  14  Ves.  580. 

),d)  Cjt.  1  Wills.  309,  and  3  Atk.  742^745,  750.  .  '• 

(e)  Cit.  2  Ves.  Jun.  601. 
(/)  6  Ves.  199;  S.  C.  8  Ves.  106. 


1  JoiTCs  w.  Hartley,  2  Whart.  103. 
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recovery  might  be  suffered ;  and  it  was  declared  that  such  recov- 
ery should  enure  to  the  use  of  B,  (the  mortgagee)  for  1000 
years,  subject  to  redemption,  remainder  to  the  testator  for  life, 
with  remainder, to  F.,  his  wife,  for  life,  with  remainder  to  himself 
in  fee.  The  recovery  (which,  it  will  be  observed,  was  unneces- 
sary,) was  never  suffered ;  but  Sir  R.  P.  Arden,  M.  R.,  and  after- 
wards Lord  Eldon,  on  appeal,  expressed  a  decided  opinion  that 
the  devise  was  revoked,  the  testator  having  subjected 
the  property  to  *  ulterior  limitations  beyond  the  pur-  [  138  ] 
pose  of  a  mere  mortgage ;  "  and  considering,"  his 
Liordship  observed  in  reference  to  the  authorities,  "how  very 
little,  in  addition  to  that  mere  purpose,  will  revoke."  It  is  clear 
that  if  in  this  case  the  limitations  had  been  simply  to  the  mort- 
gagee for  the  term,  and  subject  thereto,  to  the  use  of  the  mort- 
gagor himself  in  fee,  the  will  would  have  been  revoked,  pre- 
cisely as  if  without  any  mortgage  the  fee  had  been  so  limited. 

So  in  the  more  recent  case  of  Hodges  v.  Green,  (a)  where  a 
testator  seised  in  fee,  conveyed  certain  real  estates  to  trustees, 
upon  trust  by  sale  or  mortgage  to  raise  certain  mortgage  and 
other  debts,  and  the  trustees  were  to  stand  possessed  of  the  sur- 
plus, in  trust  for  the  grantor,  his  executors  and  administrators, 
as  personal  estate  ;  and  it  was  provided,  that,  until  a  sale,  the 
trustees  should  apply  the  rents  in  payment,  first,  of  the  interest 
on  a  mortgage  debt,  and,  secondly,  of  an  annuity  to  the  grant- 
or's wife,  for  her  separate  use;  Sir  J.  Leach,  M.  R.,  held  that 
the  will  was  revoked,  not  (as  had  been  contended)  on  account 
of  the  direction  that  the  residue  of  the  moneys  arising  from  the 
sale  should  be  personal  estate,  which  did  not  vary  the  operation 
of  the  deed,  but  on  account  of  the  annuity,  which  might  con- 
tinue after  the  testator's  death. 

What  words  introduced  into  the  proviso  for  redemption 
amount  to  an  indication  of  intention  to  change  the  equitable 
ownership,  so  as  to  revoke  a  previous  devise  by  the  mortgagor, 
is  not  clear.  The  cases  abundantly  demonstrate  that  ■  such  an 
intention  will  not  be  inferred  from  equivocal  expressions,  afford- 
ing conjecture  merely.  The  deed  must  distinctly  and  explicitly 
show  that  the  estate  is  to  be  reconveyed  to  uses  different  from 
those  which  previously  subsisted, — a  doctrine  which  seems  to 
agree  with  the  rule  establishing  that  the  interests  of  a 
husband  *  and  wife  joining  in  a  mortgage  of  lands  held  [  139  ] 
jmre  uxoris,  are  not  liable  to  be  varied  by  the  inaccu- 
rate terms  in  which  the  reconveyance  is  directed  to  be  made,  (ft) 

Thus  in  the  case  of  Brain  v.  Brain,  (c)  where  A  subsequently 
to  his  will,  by  a  conveyance  by  way  of  security,  in  consideration 
of  £800  advanced  by  B,  conveyed  lands  to  trustees  in  fee,  upon 

(a)  4  Buss.  28. 

(b)  Inncs  v.  Jackson,  16  Ves.  356;  S.  C  1  Bligh,  104. 

(c)  6Ma(id.221. 
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trust  to  permit  him  (A)  to  enjoy  until  default  of  payment ;  and 
upon  payment  of  principal  ancynterest,  upon  trust,  to  reconvey 
unto  and  to  the  use  of  A,  the  testator,  his  heirs  and  assigns,  or 
unto  and  to  the  use  of  such  other  person  or  persons,  and  for 
such  estate  and  estates,  and  to  and  for  such  lawful  trusts,  in- 
tents, and  purposes,  as  A,  his  heirs  or  assigns,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  under  his  or  their 
hand  or  respective  hands,  should  direct,  limit,  or  appoint,  clear 
of  all  intermediate  incumbrances  and  in  default  of  payment, 
the  trustees  were  empowered  to  sell ;  Sir  J.  Leach,  V.  C,  held, 
that  this  was  a  revocation  ipro  tcmto  only.  "  The  true  question," 
his  Honor  observed,  "is,  whether  by  the  addition  of  the  words 
which  follow  the  direction  to  reconvey  to  the  devisor  and  his 
heirs,  he  does,  in  fact,  acquire  any  new  estate  or  power,  or 
whether  these  subsequent  words  do  not  leave  him  with  the  same 
estate,  and  the  same  powers,  as  he  would  have  had  if  they  had 
not  been  used.  It  ig  plain  that  he  who  has  a  right  to  call  upon 
trustees  to  convey  to  himself  ajid  his  heirs,  has  a  right,  by  any 
instrument  under  his  hand,  to  direct  the  same  trustees  to  convey 
to  the  use  of  any  other  person,  or  for  any  estates  and  interests, 
at  his  pleasure.  The  authority  to  make  such  direction  by  any 
deed  or  instrument  under  his  hand,  is  the  necessary  consequence 
of  this  conversion  of  his  legal  estate  into  an  equitable  interest ; 
and  the  subsequent  words  are  the  mere  ^expressio 
[  140  ]  *  eorum  qua  tacite  insunt.'  I  am  of  opimion,  therefore, 
that  the  conveyance  in  question,  being  by  way  of  se- 
curity for  money,  is  a  revocation  pro  tcmto  only,"  The  Vice- 
Chancellor  remarked,  that  in  Tickner  v.  Tickner,  a  new  power 
to  appoint  to  uses  was  acquired,  and  that  the  facts  in  Kenyon 
V.  Sutton  were  not  accurately  known. 

Though  an  absolute  conveyance  by  a  person  having  the  equit- 
able ownership  only,  does,  we  have  seen,  under  the  old  law, 
revoke  a  prior  devise,  by  analogy  to  the  rule  which  makes  a 
similar  conveyance  of  the  legal  estate  a  revocation  at  law,  yet, 
when  the  testator  merely  clothes  his  equitable  title  with  the 
legal  estate,  by  taking  a  conveyance  of  the  latter  to  himself,  or 
merely  changes  the  trustee,  as  this  produces  no  alteration  in  the 
beneficial  ownea-ship  which  is  the  subject  of  the  devise,  it  leaves 
such  devise  unaflfected.^ 

Thus  where  {a)  W.,  by  his  will  and  codicil,  devised  certain 

(a)  Fnllarton  v.  Watts,  cit.  Coug.  691.    See  also  Parsons  w.  Freeman  3  Atk.  749  • 
Dingwell  v.  Askew,  1  Cox,  427  ;  Clough  v.  Clough,  3  My.  &  Kee.  296. '  "        ' 


1  See  ante,  86,  note.  So  where  there  has  been  a  fourfold  increase  of  the  testator's 
property  during  his  insanity  for  forty  years  fi-om  a  period  soon  after  the  making  of 
his  will  until  his  death,  so  as  greatly  to  change  the  proportion  between  the  speciBc 
legacies  given  to  some  children  and  the  shares  of  other  children  who  were  made  resid- 
uary legatees,  no  revocBtion  is  effected  thereby.  Warner  v.  Beach  4  Grav  1  fia  See 
Verdier  v.  Verdier,  8,Eich.  (S.  Car.)  135.  '  ^' 
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lands  which  he  had  contracted  to  purchase,  and  afterwards 
caused  the  purchased  estate  to  be  conveyed  to  trustees  in  fee, 
in  trust  for  himself  and  his  heirs,  it  was  adjudged  that  this  was 
no  revocation ;  for  before  the  completion  of  the  purchase,  the 
vendor  was  but  a  trustee  for  the  purchaser,  and  the  completion 
of  the  purchase  was  but  taking  the  estate  home. 

If,  however,  the  conveyance  does  more  than  vest  the  legal 
estate  in  the  testator,  and  newly  modifies  his  ownership,  revoca- 
tion will,  of  course,  be  produced,  as  it  would  if  the  equitable 
interest  separately  had  been  so  modified.^  This  question  often 
arose,  and,  of  course,  under  a  will  made  before  1838,  may  still 
arise,  where  a  testator  contracted  to  purchase  lands,  and  in  the 
interval  between  the  contract  and  the  conveyance  de- 
vised them.  In  such  case,  it  *  is  clear,  that  if  the  con-  [  141  ] 
veyance  be  made  to  the  testator,  to  the  usual  limita- 
tions for  preventing  dower,  viz.  to  such  uses  as  he  shaU  appoint ; 
and,  in  default,  to  the  use  of  himself  for  life,  remainder  to  a  trus- 
tee for  himself  during  life,  with  remainder  to  him  (the  pur- 
chaser) in  fee,  the  devise  will  be  revoked,  (o)  And  the  same 
effect  is  produced  where  the  conveyance  is  simply  to  such  uses 
as  the  devisor  shall  appoint,  and  in  default  of  appointment  to 
him  in  fee.  (6) 

So  it  has  been  decided,  that  where  (c)  a  testator  purchased  an 
estate  under  a  parol  contract,  which  was  rendered  binding  by 
part  performance,  then  devised  it,  and  afterwards  took  a  con- 
veyance, (according  to  the  old  method  of  excluding  dower,)  to 
the  use  of  himself  and  a  trustee  jointly  in  fee,  the  devise  was 
revoked-;  the  conveyance  in  such  case  going  beyond  the  mere 
purpose  of  clothing  the  equitable  title  with  the  legal  ownership, 
and  making  an  alteration  in  the  quality  of  the  estate. 

If  the  contract  points  out  the  nature  of  the  limitations  which 
are  to  be  inserted  in  such  conveyance,  and  the  conveyance  is 
made  in  conformity  thereto,  it  is  clear,  that  such  conveyance 
(operating  as  it  then  does  only  to  turn  the  equitable  into  legal 
estates)  will  not  revoke  the  devise ;  but  it  should  seem,  that  the 
merely  providing  that  the  estate  shall  be  conveyed  to  the  pur- 
chaser in  fee,  or  to  such  other  uses  as  he  shall  direct,  would  not 
prevent  the  revoking  operation  of  a  conveyance  to  the  ordinary 
uses  for  preventing  dower ;  for  as  words  to  this  effect,  when  in- 
serted in  a  proviso  for  redemption  in  a  mortgage,  are  (we  have 

(a)  Rawlins  ».  Burgis,  2  Ves.  &  B.  382. 

(6)  Tickner  v.  Tickner,  cit.  1  Wils.  311;  S.  C.  3  Atk.  742 ;  Parsons  v.  Freeman, . 
3  Atk.  741. 

(c)  Ward  v.  Moore,  4  Madd.  368. 

1  See  Ballard  v.  Carter,  5  Pick.  112,  117,  118 ;  Brighara  v.  Winchester,  1  Metcalf, 
390 ;  Swifb  v.  Edson,  5  Conn.  531  ;  ante,  4.5,  note.    If  a  testator,  after  devising  a.i 
mortgage,  forecloses  or  takes  a  release  of  the  equity  of  redemption,  it  is  a  revocation  i 
of  the  devise.     Ballard  v.  Carter,  supra. 
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seen)  merely  equivalent  to  a  direction  to  convey  to  the  mortga- 
gor the  fee,  it  seems  difficult,  consistently,  to  ascribe 
[  142  ]  *  to  them  greater  potency  in  a  contract.  And  it  is 
clear,  (a)  that  no  such  effect  would  be  produced  by  a 
stipulation  that  the  vendor  shall  convey  to  the  purchaser,  his 
heirs,  appointees,  or  assigns ;  for  even  supposing  that  the  intro- 
duction of  the  word  "  appointees"  implies  that  the  conveyance 
should  contain  a  power  of  appointment,  (in  which  case  a  revo- 
cation would  not  have  resulted  from  the  mere  insertion  in  the 
conveyance  of  such  a  power,)  yet  the  limitation  to  the  testator 
for  life,  with-  remainder  to  the  dower  trustee  for  the  life  of,  and 
in  trust  for,  the  testator,  amounts  to  a  new  modification  of  the 
equitable  ownership,  and  is,  for  that  reason,  a  revocation  of  the 
devise. 

The  same  general  doctrines  are,  of  course,  applicable  to  equi- 
table interests  created  by  marriage  articles ;  hence  the  question, 
^whether  a  conveyance,  made  in  pursuance  of  such  articles,  re- 
vokes a  devise  made  in  the  interval  between  the  articles  and  the 
conveyance  disposing  of  the  equitable  interest  derived  under  the 
articles,  depends  entirely,  under  the  old  law,  upon  the  fact, 
whether  the  conveyance  merely  carries  into  effect  the  articles 
which  created  the  equitable  interest  in  question,  or  newly  modi- 
fies thB  ownership.  (6) 

But  it  is  to  be  observed  that  where,  by  the  articles,  the  in- 
tended settlor  covenants  to  convey  the  lands  to  certain  uses,  and 
subject  thereto,  to  the  use  of  himself  in  fee,  this  does  not  sever 
the  equitable  from  the  legal  ownership,  in  regard  to  such  ulti- 
mate fee,  so  as  to  support  a  devise  made  intermediately  between 
the  articles  and  the  conveyance,  since  such  severance 
[143]  could  only  be  produced  *  through  the  medium  of  an 
obligation  attaching  on  the  covenantor  to  convey  the 
reversion  in  fee  to  himself;  and  there  seems  to  be  no  title  in  any 
third  person  to' call  for  such  a  conveyance,  for  a  man  cannot 
have  a  legal  estate  in  trust  for  himself.  Upon  the  principle  of 
this  reasoning,  Lord  Eldon,  in  Harmood  v.  Oglander,  (c)  over- 
ruled the  case  of  Williams  v.  Owens,  (d)  where  the  contrary 
doctrine  was  advanced  by  Sir  R.  P.  Arden,  who  appears  to  have 
confounded  the  case  of  a  covenant  to  convey,  with  that  of  an 
actual  conveyance,  by  means  of  which,  of  course,  the  grantor 
may  effect  a  severance  of  the  legal  and  equitable  ownership,  by 
vesting  the  legal  inheritance  in  the  trustee  for  himself.  The 
learned  Judge  entertained  the  notion,  that  the  articles  imposed 
on  the  covenantor  an  obligation  to  convey  the  fee,  which  fully 
accounts  for  (and,  had  it  been  correct,  would  have  justified)  the 

(a)  Bullin  v.  Fletcher,  1  K^.  369 ;  affirmed  on  appeal,  2  My.  &  C.  432. 
(6)  Parsons  «.  Freeman,  3  Atk.  761  ;  Brydges  v.  Duke  of  Chandos,  2  Ves.  Jun. 
417;  S.  C.  in  Dom.  Proc.  7  Bro.  P.  C.   Toml.  ed.)  382. 

(c)  8  Ves.  127. 

(d)  2  Ves.  Jun.  595. 
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conclusion  at  which  he  arrived.  The  argument,  upon  which 
Lord  Eldon  impugned  the  case  of  Williams  v.  Owens,  would 
seem  to  involve  the  conclusion,  that  an  agreement  by  a  testator 
to  convey  an  estate  in  fee  to  himself,  would,  for  every  purpose, 
be  null  and  void  ;  but  the  principle  has  not  been  followed  to  this 
full  extent,  for  in  the  case  of  Vawser  v.  Jelfery,  (a)  both  Sir  W. 
Grant  and  Lord  Eldon  were  of  opinion,  that,  if  a  surrender  of 
copyholds  to  certain  limitations,  (which  have  been  already 
stated,)  would  have  revoked  the  will  at  law,  the  covenant  to 
make  such  surrender  revoked  it  in  equity.  And  though  the 
assumption  upon  which  this  position  was  based,  namely,  that 
the  surrender,  if  made  pursuant  to  the  covenant,  would  have 
been  a  revocation  at  law,  was  in  the  subsequent  stages  of  the 
case  decided  to  be  unfounded,  yet  this  circumstance  does  not 
necessarily  affect  the  doctrine  in  question.  There  is 
*  some  difference,  however,  in  the  line  of  reasoning  [  144  ] 
pursued  by  these  great  contemporary  Judges.  Sir  W. 
Grant,  adopting  the  notion  of  his  learned  predecessor.  Sir  R.  P. 
Arden,  held,  that  the  covenantor  was  bound  to  convey  the  fee 
simple  to  himself,  according  to  his  covenant ;  while,  on  the  other 
band,'  Lord  Eldon  puts  the  doctrine  rather  upon  the  ground  of 
intention  :  "  It  is  contended,"  he  said,  "  that  if  the  widow  had 
applied  to  this  court  to  have  the  covenant  executed,  the  Court 
need  not  have  directed  any  such  acts  as  would  raise  this  ques- 
tion. My  present  opinion  is,  that  I  must  consider  the  testator 
to  have  died  with  the  intention  which  he  expresses  in  this 
covenant,  unless  it  can  be  shown  that  he  intended  otherwise  to 
execute  his  purpose  of  providing  a  jointure."  Lord  Eldon's 
observations  show,  that  he  considered  the  case  as  allied  in 
principle  to  those  (discussed  in  the  next  section)  in  which  an 
ineffectual  attempt  to  convey  the  devised  lands  has  been  held  to 
revoke ;  though  this  view  of  it  entirely  differs  from  that  of  the 
Court  of  King's  Bench,  in  the  case  of  Wright  v.  Littler,  (b)  who 
thought  that  a  void  deed  of  covenant  was  not  a  revocation,  as  it 
was  not  binding  on  the  testator,  and  expressed  no  intention  to 
make  a  present  disposition ;  and  Lord  Mansfield  expressly  lays 
it  down,  that  covenants  have  never  been  allowed  to  be  a  revoca- 
tion, unless  where  the  covenantee  has  a  right  to  specific  perform- 
ance,— a  principle  which  it  seems  very  difficult  to  refute.  In 
that  case,  however,  the  instrument  in  question  was  not  a  deed 
of  covenant,  but  an  unsealed  paper,  by  which  the  testator  "  cov- 
enanted and  agreed"  that  the  lands  in  question  should  go  and 
be  given  to  certain  persons,  and  the  question  was,  whether  it 
was  testiamentary ;  the  Court  decided  in  the  nega- 
tive,* and  that  the  paper  was  not  a  revocation  of  a  [  145  ] 
previous  wiU.      Of  course,  a  covenant  to  execute  a 

(a)  16  Ves.  519  ;  S.  C.  2  Swans.  26S. 
(6)  3  Burr.  1244 ;  S.  C.  1  Black.  345. 
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conveyance,  which,  if  made,  would  not  revolce  the  will  at  law, 
will  be  inoperative  tp  revoke  it  in  equity,  (a) 

Another  obvious  case  of  revocation  in  equity  occurs  where 
the  testator  devises  lands,  and  then,  subsequently  to  the  will, 
contracts  for  the  sale  of  them ;  ^  such  a  contract,  if  once  obliga- 
tory on  the  testator,  will  revoke  the  devise,  though  it  should 
happen  to  be  rescinded  after  the  testator's  decease  (b)  and  also, 
by  the  better  opinion,  even  though  such  transaction  should  have 
taken  place  in  his  lifetime,  (c)  supposing,  of  course,  the  will  to 
be  subject  to  the  old  law.  Notwithstanding  the  contract  for 
sale,  the  legal  estate  passes  under  the  devise ;  ^  and  the  devisee 
is  bound  to  convey  it  to  the  purchaser,  in  pursuance  of  the  con- 
tract. K  the  devise,  which  might  thus,  in  event,  become  opera- 
tive upon  the  legal  inheritance,  would  have  the  effect  of  tying 
up  the  property  in  a  manner  incompatible  with  the  convenient 
execution  of  the  contract,  as  by  creating  limitations  in  favor  of 
minors  or  unborn  persons,  the  testator  should  immediately  after 
the  sale  execute  a  codicil,  devising  the  property  to  trustees,  for 
the  purpose  of  carrying  the  contract  into  effect. 

Ante-naptial  articles  for  a  settlement  have,  of  course,  the 
same  revoking  effect  in  equity,  upon  a  previous  devise  of  the 
property  agreed  to  be  settled,  as  a  contract  to  sell,  (d) 

And  here  it  may  be  observed,  that  where  a  testator,  who  has 
devised  his  real  estate  among  his  children,  in  undivided  shares, 
afterwards,  upon  the  marriage  of  one  of  such  children, 
[  146  ]  *  conveys  or  covenants  to  convey  to  uses,  for  the  benefit 
of  that  child,  an  aliquot  share,  equal  to  that  which  he 
had  devised  to  the  child,  (no  doubt,  intending  to  substitute  it 
for  the  share  so  devised,  such  settlement  or  covenant  does  not 
revoke  the  devise  of  that  share  in  toto,  there  being  nothing  to 
identify  or  connect  the  devised  with  the  settled  share ;  but  it 
revokes  the  devise  of  all  the  shares  pro  tanto,  letting  in  the 
advanced  cMld  to  participate  equally  with  the  others  in  the 
remaining  shares,  not  affected  by  the  settlement.  Thus,  in 
Rider  v.  Wager,  (e)  where  a  testator  by  his  will  gave  one  moiety 
of  his  real  and  personal  estate  to  his  elder  daughter,  and  the 
other  moiety  to  the  younger  daughter,  and  afterwards,  upon  the 
marriage  of  the  elder  with  A,  covenanted  to  settle  one  moiety 
of  all  his  real  estate  to  the  use  orhimself  for  life,  with  remainder 
to  A  and  his  intended  wife  for  their  lives,  remainder  to  the 

(a)  Vawser  v.  Jeffery,  3  Rubs.  479. 

(b)  Mayer  v.  Gowland,  Dick.  563  ;  Tebbott  v.  Voulcs,  6  Sim.  40. 

(c)  See  Kaollys  v.  Alcock,  7  Yea.  .558  ;  Benaett  v.  Earl  of  Tankerville,  9  Ves.  170. 

(d)  See  Cotter  v.  Sayer,  2  P.  W.  624  ;  Vawser  v.  JeiFery,  16  Ves.  519  ;  S.  C.  2 
Swans.  268. 

(e)  2  P.  W.  334. 


1  Donohoe  v.  Lea,  1  Swan,  (Tenn.)  119. 
'  See  Hull  v.  Bray,  Coxe,  212. 
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younger  children  of  the  marriage  in  tail,  remaiader  to  A  in  fee; 
it  was  held  that  this  covenant  revoked  the  will  in  equity,  as  to 
one  moiety  of  the  testator's  real  estate,  and  .that  the  other 
moiety  passed  under  the  devise  in  the  will  to»the  two  daughters; 
and  this  was  thought  to  be  rendered  stHl  more  clear  by  t|;ie 
republishing  effect  of  a  codicil,  which  had  been  executed  by  the 
testator  after  the  aorticles.^ 

The  revocation  of  devises  by  an  alteration  of  estate,  is  placed 
on  an  entirely  new  footing  by  the  recent  Act  (a)  the  23d  section 
of  .which  provides,  that  no  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will  of  or  relating  to 
any  real  or  personal  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  aforesaid,-  sha]l  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  in- 
terest in  such* real  or  personal  estate  as  the  testator  [  147  ] 
shall  have  power  to  dispose  of  by  will  at  the  time  of 
his  death.2 

In  regard  to  wiUs,  therefore,  the  date  of  which  or  of  any  codi- 
cil thereto  brings  them  within  the  new  law,  a  subsequent  con- 
veyance of  the  devised  property  wiU  not  produce  revocation, 
except  so  far  as  it  substantially  alienates  the  estate,  and  with- 
draws it  &om  the  operation  of  the  devise,  by  vesting  the  property 
in  another.  If  a  testator,  after  devising  an  estate,  sells  and  con- 
veys it  to  a  third  person,  of  course,  the  devise  is  still  (as  formerly) 
rendered  inoperative,  and  the  devisee  can  have  no  claim  to  the 
proceeds  of  the  sale,  even  though  the  will  should  have  directed 
the  conversion  of  the  property,  and  the  proceeds  can  be  traced 
into  an  investment,  (b)  Where  the  testator  contracts  to  sell  the 
devised  estate,  and  dies  without  having  executed  a  conveyance- 

(a)  Vict.  26,  s.  23. 

(6)  See  Arnald  v.  Amald,  1  Bro.  C.  C.  401. 

'  See  Langdon  v.  Astor,  3  D^e^.  (N.  Y.)  477  ;  S.  C.  16  N.  tcfh,  (2  §mith,)  9.  In 
regard  to  personal  esta^te,  the  rule  is  that  WUere  a  father  gives  a  legacy  to  a  child,  it 
mui^t  be  understood  as  a  portion,  although  not  so  described  in  the  will,  because  it  is  a 
prosision  by  a  parent  for  his  child ;  and  if  the  father  afterwards  advances  a  portion  for 
that'child,  as  upon  marriage,  it  will  be  a  cqmplete  ademption  of .  the  legacy,  not  only 
in  cases  where  the  advancements  are  larger  thanj  or  equal  to,  the  testamentary  por- 
tions, but  also  in  cases  where  the, sums  advanced  are  less  (ban  the  Sums  bequeathed ; 
for  it  will  not  be  intended,  unless  proifed,  that  the  father  designed  two  portions  to  one 
child.  Hartop  v.  Whitmore,  1  P.  Wms.  681  ;  2  Williams's  Ex.  (2d.  Am.  ed.)  955 ; 
Clarke  w.  Burgoine,  1  Diclt.  353  ;  Pye,  Ex  parte,  18  Ves.  158.  The  above  rule  of  pre-, 
sumptive  ademption  is  subject  to  many  qualifications  ;  and  the  presumption  may  be 
destroyed  or  confirmed  by  the  introduction  of  parol  evidence  of  a  different  intention 
by  the  testator.  2  Williams's  Ex.  (2d  Am.  ed.).955,  956;  Langdon  v.  Astor,  16  N. 
York,  (2  Smith,)  9)  Rogers  u.  French,  19  Georgia,  216.  The  same  presumption 
does  not  arise  in  the  case  of  a  stranger.  Powell  v.  Cleaver,  2  Bro.  C.  C.  (Per- 
kins's ed.)  388,  [499].  Nor  where  the  bequest  is  of  a  share  in  the  residue.  Smith  v. 
Strong,  4  Bro.  C.  C.  (Perkins's  ed.)  369,  [493] ;  Ereemantle  w.Banks,  5  Ves.  79.  Nor 
where  the  advancement  is  not  of  the  same  character  with  the  bequest  or  legacy. 
Swoope's  Appeal,  27Penn.  State  R.  58  ;  Dugan  v.  Hollins,  4  Maryland,  Ch.  Dec.  139. 

2  Provisioris  on  this  head  similiar  to  those  of  1  Vict.  c.  26,  exist  in  the  New  York 
Revised  Statutes.    2  vol.  64,  §  45  to  48. 
16* 
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to  the  purchaser,  the  devise  remains  in  force  as  to  the  legal  estate, 
and  no  further,  this  being  all  the  interest  which  the  testator  has 
power  to  dispose  of  at  his  decease ;  and  the  conversion,  as  be- 
tween the  real  and-  personal  representatives,  being  completely 
effected  by  the  contract,  (supposing  it  to  be  a  binding  one,)  the 
devisee,  it  is  conceived,  takes  only  the  legal  estate,  and  the  pur- 
chase money  coilstitutes  part  of  the  testator's  personal  estate,^ 
It  has  been  suggested,  however,  by  an  acute  writer  on  the  recent 
Act,  (a)  that  in  such  case  there  is  ground  to  contend,  that  the 
purchase-money  belongs  to  the  devisee,  by  the  force  of  the  pro- 
vision in  the  statute,  that  no  conveyance  or  act  made  or  done 
subsequently  to  the  execution  of  a  will  of  real  estate,  shall 
prevent  the  operation  of  the  will  with  regard  to  such  estate 
or  interest  in  such  real  estate  as  the  testator  shall 
[  148  ]  have  power  to  dispose  of  at  the  time  of  *  his  death ; 
and  of  the  enactment,  which  makes  every  will  speak 
as  to  the  property  comprised  in  it  from  the  testator's  death. 
The  argument  is  that  as  the  testator  originally  meant  to  give 
the  devisee  the  beneficial  interest  in  the  estate,  which  inten- 
tion must  now  be  considered  as  continuing  until  his  decease, 
and  as  such  a  devise,  made  after  the  contract,  would  en- 
title the  devisee  to  the  property,  subject  to  the  obligation 
to  perform  the  contract,  the  antecedent  devise  is,  by  the  eflFect 
of  the  enactment  which  makes  the  will  speak  from  the  death, 
to  receive  the  same  construction.  But  is  it  clear,  that  a 
devise  of  lands  which  the  testator  had  contracted  to  sell,  would 
entitle  the  devisee  to  the  benefit  of  the  contract  ?  The  contrary 
was  expressly  decided  in  the  case  of  Knollys  v.  Shepherd,  (b) 
where  K.,  having  contracted  with  M.  for  the  sale  of  an  estate  at 
F.,  afterwards  devised  it  to  his  wife  by  the  description  of  "  all 
that  my  estate  which  I  have  contracted  to  sell  to  M. ;  "  and  it 
was  held,  that  this  was  nothing  more  than  a  devise  of  the  legal 
estate  to  enable  her  to  carry  the  contract  into  execution,  and  did 
not  operate  as  a  legacy  of  the  purchase-money.  In  making  these 
observations,  it  is  not  forgotten,  that,  by  the  terms  of  the  recent 
Act,  the  devise  takes  effect  in  regard  to  any  estate  or  interest 
which  the  testator  had  power  to  dispose  of.  But  supposing  the 
contract  to  be  effectual,  and  binding  on  both  parties,  and  no 
obstacle  to  exist  to  its  performance,  the  devisor  has  no  beneficial 
estate  or  interest  "  to  dispose  of,"  the  entire  equitable  ownership 
in  the  land  having  become  vested  in  the  purchaser,  by  whose  ■ 
will  it  would  pass  as  real  estate.  The  estate  of  the  vendor  is,  in 
contemplation  of  equity,  disposed  of,  and  converted  into 
[  149  ]  a  money  fund.  If  this  fund  would  pass  under  *  a  par- 
ticular devise  of  the  lands,  it  must,  upon  every  sound 

(a)  Sugd.  on  Wills,  54.  (6)  ij.  &  W.  499. 

1  See  Donohoev.  Lea,  1  Swan,  (Tenn.)  119. 
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principle  o^  construction,  be  included  in  a  general  devise,  and 
yet  it  could  not  for  a  moment  be  contended,  that  where  a  testa- 
tor, having  contracted  for  the  sale  of  an  estate,  devised  aU  his 
real  estate  to  A  and  his  personalty  to  B,  the  purchase-money- 
belonged  to  A  as  part  of  his  real  estate,  and  not  to  B  as  part 
of  his  personalty.  Indeed,  the  case  of  Knollys  v.  Shepherd 
seems  to  set  the  matter  quite  at  rest,  even  as  between  the  par- 
ticular devisee  of  the  land,  and  the  personal  representatives  of 
the  testator. 


Section  IV. 
By  Void  Conveyances. 

Attempt  to  convey  revokes  a  devise,  where. 

Revoking  effect  of  void  conveyances,  [p.  150.] 

Qaaliiications  of  the  rule,  [p.  150.]  ' 

Deeds  of  conveyance  void  on  account  of  fraud  revoke  a  will, — where,  [p.  151.] 

Rule  as  to  wills  since  1837,  [p.  152.] 

An  instrument  pulrporting  to  be  a  conveyance,  but  incapable 
of  taking  effect  as  such,  may,  nevertheless,  operate  to  revoke  a 
previous  devise,  on  the  principle,  as  it  should  seem,  that  the 
attempted  act  of  conveyance  is  inconsistent  with  the  testament- 
ary disposition,  and,  therefore,  though  ineffectual  to  vest  the 
property  in  the  alienee,  it  produces  a  revocation  of  the  devise. 
The  rule  obtains  wherever  the  failure  of  the  conveyance  arises 
either  from  the  incapacity  of  the  grantee,  or  from  the  want  of 
some  ceremony  which  is  essential  to  the  efficacy  of  the  instru- 
ment.^ Thus,  in  the  case  of  Beard  v.  Beard,  [a)  Lord  Hard- 
wicke  decMed,  that  a  deed  of  gift  by  the  testator  to  his  wife,  of 
personal  estate,  which  he  had  previously  bequeathed  by  his  wUl, 
revoked  the  bequest ;  though  the  deed  was  inoperative 
*  under  the  rule  of  the  common  law,  which  incapaci-  [  150  ] 
tates  a  woman  from  taking  property  so  disposed  of,  as 
the  donee  of  her  husband.  So  it  has  been  often  ruled,  from  a 
very  early  period,  that  a  feoffment  without  livery  of  seisin,  and 
a  bargain  and  sale  without  enrolment,  revoke  a  previous  devise 
of  the  lands  thus  ineffectually  attempted  to  be  aliened,  {b)  And 
the  rule  has  been  considered  as  applying  to  a  common  recovery. 


(a)  3  Atk.  72. 


(6)  See  Montague  v.  Jeffries,  429,  pi.  599;  1  Roll.  Ab.  615,  pi.  6,  7,  S.  C.  See 
also  3  Atk.  73 ;  1  Black.  349 ;  2  Swans.  274. 

1 A  conveyance  inoperative  for  want  of  completion,  or  incapacity  in  the  grantee, 
may  amount  to  a  revocation;  if  it  shows  the  intention  of  the  testator  to  revoke  his 
will.     VValtonu.  Walton,  7  Johns.  Ch.  269. 


.188  REVOCATION   OP*  WILLS. 

rendered  void  by  the  misnomer  of  the  tenant  to  the  jjrsecipe,  (as)  * 
and  to  an  instrument  purporting  to  be  a,n  appointment  under' a 
power  which,  at'the  time,  was  not  in  the  testator,  (b)     It  is  isrue, 
thart  in  the  last  case,  tfie  Court  was  of  opinioii  that  the  instaru- 
rnent,  if  void  as  an  appointment,  might  take  effect  as  a  grant  of 
the  reversion ; /but  Lord  Kenyon,  C.  J„  unreservedly  stated,  that, 
"  even  suppoling  it  wa^  an  inadequate  conveyance  for  the  pur- 
pose for  which  it  was  intended,  still,  if  it  demonstrate  an  intention 
to  revoke  the  will,  it  amounts,  in  point  of  law,  to  a  revocation." 
And,  in  the  more  recent  case  of   Vawser  i>.  Jeffery,  (c)  Lord' 
Eldon  treated  it  as  cleary  that  an  attempt  by  a  testatol:  to  convey 
a  copyhold  estate  by  deed,  would  revoke  a  previous  devise  of' 
that  estate.    ;  - 

It  has  been  held,  however,  that  a  conveyance  to  charitable  uses', 
which  was  void  under  the  statute  9  Geo.  II.  c.  36,  on  account  ol 
the  grantor  dying  within  twelve  months  after  its  execution,  did* 
not  affect  a  prior  devise,  on  the  ground,  it  is  presumed,  (for  the 
reasons  are  not  stated,)  that  the  event  of  the  grantor  sarviving  the 
year,  was  an  implied  condition  annexed  to  the  deed, 
[  151  ]  and  this  failing,  *  the  intended  conveyance  was  to  be 
considered  as  a  nullity,  the  effefet  being  the  same  as 
if  the  grantor  had  expressly  made  his  conveyance  dependent  on 
such  a  contingency,  (d)  So  it  has  been  decided,  that  a  deed 
executed  by  one  who  is  under  a  personal  incapacity  to  make 
the  attempted  disposition,/has  no  revoking  effect  on  a  prior  de- 
vise; for  "as  the  priftciple  proceeds  hpon  intention,  ability  to 
perform  the  act  seems  to  be  a  necessary  ingredient,  for  without 
such  ability  there  can  be  no  disposing  mind.  Thus,  where  a 
■feme  covert,  who  had  power  to  appoint  real  estate  by  will -only, 
and  had  also  the  fee  simple  in  dpfault  of  appointment, tnade  a 
will  in  pulrsuance  of^  the  power,  and  subsequently  executed  a, 
deed,  ptirporting  to  convey  the  lands,  it  was  held  tt^tthe  deed 
was  inoperative'  to  revoke  the  testamentary  appomtment.  (e) 
But  if  a  feme  covert,  who  has  a  power  of  appointing  by  deed  or 
will,  makes  a  will  in  exercise  thereof,  and  afterwards,  by  deg d| 
in  execution  of  her  alternative  power,  directs  her  trustees  to  con- 
vey to  her,  whidh  they  accordingly  do,  of  course  the  testameijt- 
ary  appointment  is  revoked.  (/) 

It  seems  cl^ear,  that  a  conveyance,  which  is  void  at  law  on 
account  of  fraud,  or  covin,  is  not  a  revocation  ;  but  a  different 
rule  obtains  in  regard  to  deeds  which  are  valid  at  law,  though 
impeachable  in  equity.  The  existence  of  this  distinction,  indeed, 
was  long  vexata  qucestio ;  but  all  controversy  on  the  point  seems' 


:;i 


Doe  V.  Bishop  of  Llandaff,  2  Bos.  &  P.  New  Rep.  491. 
Shove  V.  Pink,,5  Burn.  &  East,  124,  310. 
c)  2  Swans.  274. 

(d)  Matthews  v.  Vsnahles,  9  Moore,  286  ;  S.  C.  2  Bing.  136. 

(e)  Eilbeok  v.  Wood,  1  Russ.  564. 

(/)  Lawrence  v.  Wallis,  2  Bro.  C.  C.  319. 
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to  be  closed  by  the  recent  case  of  Simpson  v.  Walker ;  (a)  in 

which  it  was  decided  by  Sir  L.  ShadweU,  V.  C,  in  conformity 

to  the  decision  of  Lord  Hardwicke  in  Hicks  v.  Mors,  (b) 

and  *  that  of  Lord  Alvanley  in  Hawes  v.  Wyatt,  (c)      [  152  ] 

and  a  dictum  of  Lord  Eldon,  (d)  and  in  opposition  to 

a  determination  of  Lord  Thurlow,  (e)  that   a   deed   obtained 

under  circumstances  which  rendered  it  void  in  equity,  but  which 

was  valid  at  law,  did  not  revoke  a  previous  devise. 

A  question  of  this  nature,  however,  cannot  arise  in  regard  to 
wills  made  subsequently  to  the  year  1837,  for  as,  under  the 
recent  enactment,  even  an  actual  conveyance  does  not  produce 
revocation,  except  so  far  as  it  may,  by  alienating  the  testator's 
interest,  leave  the  devise  nothing  to  operate  upon,  it  is  obvious 
that  a  void  or  attempted  conveyance  cannot,  under  any  circum- 
stances, have  a  revoking  effect. 


Section  V. 
By  a  subsequent  Revoking"  or  Inconsistent  Will  or  Codicil. 

Stat.  29  Car.  11.  c.  3,  s.  6. 

Devises  of  lands  how  to  be  revoked. 

Bequests  of  personalty,  how  to  be  revoked,  [p.  ISS.J 

Difference  between  devising  and  revoking  clauses  of  Statute  of  Frauds,  [p.  1.53.] 

Kevocation  connected  with  new  disposition,  [p.  153  ] 

Revocation,  where  devise  intended  to  be  substituted  fails,  [p.  154.] 

Revocation  of  wills  of  personalty,  [p.  154.] 

Revocation  depending  on  completeness  of  revoking  ^ill,  [p.  155.] 

Question  how  affected  by  recent  Act,  [p.  156.] 

Intention  to  revoke,  whether  present  or  future,  [p.  156.] 

Mete  intention  to  revoke  by  a  future  act  inoperative,  [p.  156.] 

Revocation  by  inconsistency  of  disposition,  [p.  157.] 

Rule  where  several  wills  are  subsisting  at  death,  [p.  158.] 

As  to  contradictory  wills  of  uncertain  date,  [p.  159.] 

Effect  where  subsequent  will  is  not  wholly  inconsistent,  [p.  1 59.] 

Questions  often  occurring  on  codicils,  [p.  160.] 

Question  if  codicil  be  revocatory  of  will,  [p.  161.] 

Examples  of  non-revocation,  [p.  161.] 

Estates  A  and  B  are  devised  to  the  same  uses  :  revocation  as  to  A  does  not  affect  B, 

[p.  162.] 
Distinction,  where  the  first  devise  is  modified  only,  [p.  163.] 
Absolute  revocation  held  not  restrained  by  recital,  [p.  164.] 
Clear  gift  in  will  not  revoked  by  doubtful  expressions  in  codicil,  [p.  165.] 
Intention  to  revoke  may  be  indicated  by  ioformal  expressions,  [p.  165.] 
Revocations  founded  on  mistake,  [p.  165.] 
Distinction  where  the  fact  itself,  and  where  the  advice  or  belief  of  the  fact  is  the  ground 

of  revocation,  [p.  166.] 

{a)  5  Sim.  1. 

(6)  Amb.  21.5. 

(c)  2  Cox,  263  ;  S.  C.  3  Bro.  C.  C.  156.    See  also  7  Ves.  374. 

(rf)  8  Ves.  283. 

(c)  Hawes  v.  Wyatt,  supra. 
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Whether  legacies  hy  codicil  are  assimilated  to  those  given  by  will,  [p.  167,]     , 
Legacies  by  codicil  payable  out  of  the  same  fund  as  legacies  by  will,  [p.  168.] 
Whether  legacy  given  by  codicil  is  exempt  from  duty  like  those  of  will,  [p.  169.] 
What  expressions  exempt  a  legacy  from  duty,  [p.  169,  note.] 
Kent-charge  for  life  liable  to  duty,  [p.  170,  note.) 

Implied  revocation  by  the  effect  of  a  codicil  reviving  an  earlier  will,  [p.  171.) 
Republication  of  will  by  codicil,  without  referring  to  intermediate  codicil,  does  not  re- 
voke the  later,  [p.  172.] 
Doctrine  as  applied  to  wills  under  the  new  law,  [p.  173.] 

In  considering  this  head  of  revocation,  as  applicable  to  wUls, 
niEide  before  the  year  1838,  freehold  and  personal  estate  must  be 
distinguished.  The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  6,. 
enacts,  "  That  no  devise  in  writing  of  lands,  tenements,  or  here- 
ditaments, nor  any  clause,  thereof,  shall  be  revokable,  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  (or  by  burning,  &c. ;)  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in 
force  {untU  the  same  be  burnt,  &c. ;)  or  unless  the 
[  153  ]  same  be  *  altered  by  some  other  will  or  codicil  in  writ- 
ing or  other  writing  of  the  devisor,  signed  in  the  pres- 
ence of  three  or  more  witnesses,  declaring  the  sam|ij^'  ^ 

Sect.  22  provides,  "  That  no  will  in  writing  concerning  any 
goods  or  chattels  or  personal  estate,  shall  be  repealed,  nor  shall 
any  clause,  devise,  or  bequest  therein  be  altered  or  changed  by 
any  words,  or  will,  by  word  -of  mouth  only,  except  .the  same  be, 
in  the  life  of  the  testator,  committed  to  writing,  and  after  the 
writing  thereof,  read  unto  the  testator,  and  allowed  by  him,  and 
proved  to  be  so  done,  by  three  witnesses  at  the  least."  Unless 
these  enactments  had  placed  the  revocation  of  wills  under  posi- 
tive restrictions,  they  might  have  been  revoked  in  the  same 
manner  as  before  ;  there  being  no  necessary  implication, '  that 
what  is  required  to  constitute  a  valid  execution  of  an  instrument, 
is  essential  to  its  revocation ;  on  which  principle  it  was  held,  be- 
fore the  Statute  of  Frauds,  that  a  wiU,  required  to  be  in  writing 
by  the  statute, of  34  Hen.  VIII.  c.  5,  might   be  revoked  by 

parol,  (a) 

» 

(a)  Cranvel  v.  Sanders,  Cro.  Jac.  497.  See  also  Ex  parte  Earl  of  Ilchester,  7  Ves. 
348;  Eichardson  a.  Barry,  3  Hagg.  249. 

1  In  order  to  prevent  the  introduction  of  Iqose  or  uncertain  testimony,  to  revoke  a 
will,  it  is  provided  that  the  revocatidn  must  be  by  another-instrument  executed  in  the 
same  manner,  or  else  by  burning,  &o.,  with  a  view  to  cancellation,  by  the  testator  him- 
self, or  in  his  presence  by  his  direction.  This  is  the  language  of  the  English  Stat- 
ute of  Frauds,  an4  the  statute  law  of  almost  every  part  of  the  United  States, 
4  Kent,  (5th  ed.)  520,  521,  note  (c) ;  Belden  v.  Carter,  4  Day,  66  ;  Witter  t).  Mott, 
2  Qonn.  67;  Card  v.  Grinman,  5  Conn.  164;  Brown  v.  Thorndike,  15  Pick.  388;  Bay 
V.  Walton,  2  A.  K.  Marsh.  73.;  Ek  parte  Earl  of  Ilchester,  7  "Ves.  (Sumu.  ed.)  348, 
note  (c) ;  Boudin'ot  v.  Bradford,  2  Dallas,  268 ;  S.  C.  2  Yeates,  170  ;  Lawson  v.  Mor- 
rison, 2  Dallas,  289  ;  Burns  v.  Burns,  4  Serg.  &  K.  297. 

A  will  devising  real  estate  cannot  be  revoked  by  an  instrnment  tvot  executed  with 
.  the  same  formalities.  Reid  ».  Borland,  14  Mass.  208 ;  Laughton  <i.  Atkins,  1  Pick. 
535  ;  Graves  v.  Sheldon,  2  D.  Chip.  71,    The  same  would  be  true  of  personal  estate 
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Though  the  Statute  of  Frauds  require  that  a  will  which  re- 
voked a  devise  of  freehold  lands  should  be  attested  by  the  same 
number  of  witnesses  .as  a  will  devising  such  lands,  yet,  in  some 
particulars,  the  prescribed  ceremonial  differed  in  the  respective 
instances.  Thus,  a  devising  will  was  required  to  be  subscribed 
by  the  witnesses  in  the  testator's  presence,  which  a  revoking  will 
was  not,  and  a  revoking  will  was  required  to  be  signed  by  the 
testator  in  the  presence  of  the  witnesses,  while  a  devising  will 
needed  not  to  be  signed  in  their  presence ;  each,  therefore,  had 
a  circumstance  not  common  to  both.  This  difference,  however, 
(which  probably  occurred  without  design,)  has  been 
attended  with  little  practical  effect;  *for  it  seldom  [  154  ] 
happens  that  a  testamentary  instrument  is  executed 
for  the  mere  purpose  of  revoking  a  previous  will ;  and  if  it  con- 
tain a  new  disposition,  any  revoking  clause  therein  will  be  a 
nullity,  whether  the  substituted  devise  takes  effect  or  not,  though 
for  widely  different  reasons  in  the  respective  cases.  If  the  devise 
with  which  the  clause  in  question  is  associated  be  effective,  it 
reduces  the  latter  to  silence  by  rendering  it  unnecessary,  the  new 
devise  itself  producing  the  revocation,  so  that  the  efficacy  of  the 
will  as  a  revoking  instrument  cannot,  in  such  a  case,  become  a 
subject  of  consideration.  If,  on  the  other  hand,  the  new  devise 
be  ineffectual,  on  account  of  the  attestation  being  insufficient  for 
a  devising,  though  sufficient  for  a  revoking  will,  the  revoking 
clause  becomes  inopeirative  on  another  principle,  namely,  that  the 
revocation  is  conditional  and  dependent  on  the  efficacy  of  the 
attempted  new  disposition,  and  that  failing,  the  revocation  also 
fails ;  the  purpose  to  revoke  being  considered  to  be,  not  a  dis- 
tinct, independent  intention,  but  subservient  to  the  purpose  of 
making  a  new  disposition  of  the  property ;  the  testator  meaning 
to  do  the  one  so  far  only  as  he  succeeds  in  effecting  the  same  ;  (a) 
and  it  cannot  be  known  that  the  testator  intended  to  revoke  his 
will,  except  for  the  purpose  of  substituting  the  other.^  But  if 
the  second  devise  fails,  not  from  the  infirmity  of  the  instrument, 
but  from  the  incapacity  of  the  devisee  to  take  under  it,  the  prior 
devise  is  revoked.^  (b) 

(a)  BarksmLle  v.  Barksdale,  12  Leigh,  535;  Eggleston  v.  Spcke,  Garth.  79,  1  Show. 
89  ;  Onions  v.  Tyrer,  2  Vera.  441 ;  S.  C.  1  P.  W.  343.  See  also  Ex  parte  Earl  of 
Ilchester,  7  Ves.  348 ;  Kirke  v.  Kirke,  4  Russ.  435.  But  see  Eichardson  v.  Barry,  3 
Hagg.  249. 

(A)  Laughton  v.  Atkins,  1  Pick.  535,  543;   French's  case,  1  Roll.  Ab.  614  (o),  pi. 


since  Rev.  Stat,  of  Mass.  Ch.  62,  §  6,  9.  The  statutes  «f  the  several  States  generaUy 
contain  specific  rules  for  the  revocation  of  wills  both  of  real  and  personal  estate,  con- 
forming in  most  cases  of  revocation,  by  a  subsequent  instrument,  to  the  requirements 
for  the  execution  of  wills.  As  in  Mississippi,  Kentucky,  Ohio,  Maine,  Iowa,  Massa- 
chusetts, Rhode  Island,  Connecticut,  New  York,  Indiana,  Delaware,  and  Virginia. 
Barksdale  v.  Barksdale,  12  Leigh,  535. 

1  Laughton  e.  Atkins,  1  Pick.  535,  543 ;  Reid  v.  Borland,  14  Mass.  208.     See 
Bethell  v.  Moore,  2  Dev.  &  Bat.  311 ;  Clark  v.  Ehorn,  2  Murph.  235. 

2  Price  V.  Maxwell,  28  Penn.  State  Rep.  23, 39 ;  Jones  v.  Murphy,  8  Watts  &  S.  300. 
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With  respect  to  the  revocation  of  wills  of  personal  estate,  it 

is  to  be  observed,  that  questions  concerning  it,  most 
[  155  ]     commonly  occur  in  the  ecclesiastical  courts,  *  which 

of  course,  no  less  than  the  temporal  courts,  are  bound 
by  the  22d  section  of  the  Statute  of  Frauds,  excluding  parol 
revocations.  Accordingly,  it  was  ruled  by  Sir  J.  Nicholl,  that 
evidence  could  not  be  received  of  the  testator's  intention,  orally 
announced,  to  adopt  the  prior  of  two  wills,  both  which  were 
found  at  his  decease  uncancelled,  though  it  appeared  that  most 
of  the  bequests  in  the  posterior  will  had  lapsed,  (a)  But  the 
enactment  in  question  is  not  considered  to  preclude  the  recep- 
tion of  evidence  of  acts  of  a  testator  in  his  lifetime  concerning 
his  testamentary  papers ;  still  less  does  it  exclude  inquiry  into 
the  state  in  which  such  papers  were  found  at  his  decease.  And 
it  is  to  be.  observed,  also,  that  the  requisition  of  the  statute  is 
satisfied  by  the  intention  to  revoke  being  reduced  into  vvriting 
in  the  lifetime,  and  by  the  direction,  of  the  testator,  though  not 
authenticated  by  his  signature.  And  on  this  principle  it  was 
•recently  decided  that  where  a  person,  at  the  testatrix's  request, 
addressed  a  letter  to  another  person  having  the  custody  of  her 
will,  requesting  him  to  destroy  it,  this  was.  a  sufficient  revoca- 
tion, though  the  will  was  not  destroyed  in  compliance  with  the 
request.-*^  (6) 

Revocation  often  depends  on  the  completeness  of  the  poste- 
rior of  two  testamentary  instruments.  In  such  cases,  the  eccle- 
siastical courts  try  the  validity  of  the  propounded  paper  by  the 
principles  which  have  been  adverted  to  in  a  former  chapter,  to 
which  it  will  be  sufficient  to  refer,  (c)  with  the  additional  ob- 
servation, that  the  presumption  is  always  strongly  adverse  to  an 
unfinished  instrument,  materially  altering  and   controlling   a 

will  deliberately  framed,  regularly  executed,  recently 
[  156  ]      *  approved   and  supported  by  previous  and  uniform 

dispositive  acts ;  and  this  presumption  is  stronger  in 

5 ;  Eoper  v.  Constable,  2  Eq.  Ca.  Ab.  359,  pi.  9  ;  S.  C.  nom.  Koper  v.  Kadcliffe,  5 
Bro.  P.  C.  (Toml.  ed.)  360.  See  Pringle  v.  M'Pherson,  2  Brevard,  279;  Greer  v. 
McCrackin,  Peck,  301 ;  Howard  v.  HoUoway,  7  Johns.  394 ;  Brooke  v.  Kent,  3  Moore, 
Priv.  Coun.  334.  # 


a)  Daniel  v.  Nockolds,  2  Hagg.  777. 
(6)  Wolcotto.  Our 
(c)  Ante,  p.  [93.] 


b)  Wolcott  V.  Ouchteriony,  1  Curt.  580. 


An  express  clause  of  revocation  of  former  wills,  introduced  into  a  subsequent  will,  is 
not  affected  or  impaired  by  tile  failure  of  the  devise  contained  in  the  latter,  in  conse- 
quence of  the  testator  dying  within  the  time  required  by  the  Act,  to  give  the  devise 
effect.  Where  the  second  devise  fails,  not  by  reason  of  defective  execution  of  the  will, 
but  by  the  Incapacity  of  the  devisee  to  take,  or  by  any  other  matter  dehors  the 
will,  the  first  will  is  thereby  revoked.  Price  v.  Maxwell,  28  Penn.  State  Rep.  23,  39. 
An  instrument  purporting  to  be  a  will,  with  a  clause  of  revocation,  cannot  be  given 
in  evidence  as  a  revocation  only,  without  probate,  in  Massachusetts.  Laughton  v. 
Atkins,  1  Pick.  535. 
1  See  Boyd  v.  Cook,  3  Leigh,  32,  cited  ante. 
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proportion  to  the  less  perfect  state  of,  and  the  small  progress 
made  in,  such  instrument.  To  establish  such  a  paper,  there 
must  be  the  fullest  proof  of  capacity ,i  volition,  final  intention, 
and  involuntary  interruption,  (a) 

In  regard  to  wills  made  since  the  year  1837,  however,  it  can 
never  be  a  question,  whether  an  informal  or  apparently  unfin- 
ished testamentary  paper  has  a  revoking  operation,  unless  it  be 
signed  at  the  foot  or  end  by  the  testator,  and  duly  attested  by  , 
two  witnesses,  the  recent  statute,  (sect.  20)  (b)  having  placed  a 
revoking  will  upon  precisely  the  same  footing,  in  regard  to  the 
ceremonial  of  execution,  as  a  disposing  will,  with,  of  course,  the 
same  absence  of  all  distinction  between  real  or  rather  freehold 
estate  and  f)ersonalty. 

A  will  or  codicil  may  operate  as  a  revocation  of  a  prior  testa- 
mentary instrument,  by  the  effect  either  of  an  express  clause  of 
revocation,  or  of  an  inconsistent  disposition  of  the  previously 
devised  property.^ 

In  order  to  produce  a  revocation  of  the  first  kind,  an  actual 
and  present  intention  to  revoke  the  will  must  be  indicated ;  and 
if  the  testator's  expressions  are  declaratory  only  of  a  future  de- 
sign, they  will  not  be  sufficient  ;S  and,  in  an  early  case,  before 
the  Statute  of  Frauds,  a  distinction  is  taken  between  the  effect 
of  a  testator  saying,  "  I  wiU  revoke  my  will  made  at  P."  which 
refers  to  a  future  act,  and  when  he  says,  "  My  will  made  at  P. 
shall  not  stand,"  which  is  a  present  resolution,  the  latter  being, 
it  was  considered,  an  actual  revocation,  and  the  former  not*  (c) 

Of  course,  a  mere  intimation  by  a  testator'of  his  in- 
tention *  to  make  by  a  future  act  a  new  disposition,      [  157  ] 
does  not  effect  an  actual  present  revocation.     Thus, 
where  (d)  A  made  a  will,  disposing  of  his  real  and  personal 

(a)  Blewitt  v.  Blewitt,  4  Hagg.  410;  Gillow  v.  Bourne,  Id.  192. 
(6)  Vide  post. 

(c)  Burton  v.  Gowell,  Cro.  EI.  306. 

(d)  Thomas  v.  Evans,  2  East,  488,     See  also  Griffin  v.  Griffin,  4  Ves.  197,  u. 

'  It  requires  the  same  capacity  to  revoke  as  to  make  a  will.  Allison  v.  Allison,  7 
Dana,  94 ;  Idley  v.  Bowen,  1 1  Wendell,  227. 

'^  In  Re  Fisher,  4  Wiscon.  254.  A  legacy  bequeathed  to  a  granddaughter,  by  a  codi- 
cil, "  in  lieu  "  of  a  devise  in  the  will  to  her  mother,  who  had  since  deceased,  is  a  revo- 
cation of  the  original  devise  to  the  mother.  Brownell  v.  De  Wolf,  3  Mason,  456. 
The  republication  of  a  former  inconsistent  will  is  a  revocation  of  a  subsequent  will. 
Howard  v.  Davis,  2  Binn.  406.  Where  a  testator  executed  a  second  will,  supposing 
at  the  time  that  his  first  will  was  lost,  and  he  subsequently  found  the  first,  and  de- 
stroyed the  second,  declaring  that  he  preferred  the  first,  the  latter  may  legally  be 
admitted  to  probate.  Marsh  v.  Marsh,  3  Jones,  Law,  (N.  C.)  77.  See  Cutts  v.  Gilbert, 
29  Eng.  Law  &  Eq.  64. 

3  Ray  V.  Walton,  2  A.  K-  Marsh.  71. 

*  In  Brown  v.  Thorndike,  15  Pick.  388,  a  testator  wrote  on  his  will,  "It  is  my  in- 
tention at  some  future  time  to  alter  the  tenor  of  the  above  will,  or  rather  to  make 
another  will;  therefore  be  it  known,  if  I  should  die  before  another  will  is  made,  I 
desire  that  the  foregoing  be  considered  as  revoked  and  of  no  effect."  This  was  con- 
sidered as  a  present  revocation  of  a  will  of  personal  estate.  This  was  before  the 
Revised  Statutes  of  Massachusetts.     See  Witter  v.  Mott,  2  Conn.  67. 

VOL,  I.  17 
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property,  and  afterwards,  the  residuary  legatee  of  the  personate 
being  dead,  and  A, having  acquired  other  real  property,  he  made 
another  will  whereby  he  devised  the  newly  acquired  property, 
and  then  wrote- as  follows:  "As,  to  the  rest  of  my  real  and 
personal  estate,  I  intend  to  dispose  of  the  same  by  a  codicil  to 
this  my  will  hereafter  to  be  made;"  it  was  contended  that  this 
clause,  though  inoperative  as  a  disposition,  indicated  an  intenr 
tion  to  revoke  the  prior  will,  but  Lord  Bllenborough  and  Mr. 
Justice  Lawrence  held  that  it  was  not  a  revocation.  They  con- 
sidered the  cases  before  the  statute  to  be  applicable,  and  that 
the  testator  merely  intended  to  dispose  of  the  subsequently  ac- 
quired real  estate,  and  the  property  which  had  lapsed  by  the 
death  of  the  residuary  legatee;  and  that,. even  if  this  had  im- 
ported an  intent  to  revoke  by  making  a  different  disposition  in 
future,  it  would  not,  according  to  the  authorities,  have  amounted 
to  a  revocation,  unless  the  Court  could  ascertain  what  the  differ- 
ence was. 

It  was  decided  a,t  an  early  period,  that,  in  order  to  revoke  a 
will,  it  is  not  sufficient  that  the  existence  of  a  subsequent  will 
should  have  been  found  by  a  jury ;  it  must  be  found  to  be  differ- 
ent from  the  former ;  (a)  and  even  the  latter  finding  will  not 
avail,  if  it  be  added,  that  the  nature  of  such  difference  is  un- 
known to  the  jurors.i  (b) 

The  most  simple  and  obvious  case  of  revocation  by  inconsist- 
ency of  disposition,  is  that  of  a  testator  having  devised  lands 
to  a  person  in  fee,  and  then,  by  a  subsequent  wiH, 
[  168  ]  *  devising  the  same  lands  to  another  in  fee ;  in  such 
case  the  latter  devise  would  operate  as  a  complete 
revocation  of  the-former.^  (c)  And  here  the  learned  reader  can- 
not fail  to  perceive  in  the  difference  of  construction  which  has 
pbtained,  where  two  devises  in  fee  of  the  same  land  are  found 
in  one  and  the  same  will,  and  where  they  are  found  in  several 
distinct  wills,  the  greater  anxiety  evinced  to  reconcile  the  sev- 
eral parts  of  the  same  testamentary  paper,  than  to  reconcile 
several  distinct  papers  of  different  dates,  though  constituting, 

(a)  Seymor  v.  Nosworthy,  Hard.  374 ;  S.  C.  Show.  P.  C.  146. 
(6)  Goodriglit  V.  Harwood,  3  Wils.  497  ;  2  Black.  937  ;  Cowp.  87  ;  7  Bro.  P.  C. 
(Toml.  ed.)  489. 
.{«)  3  Mod.  Rep.  206. 


1  Evidence  that  a  subsequent  will  had  been  made  by  the  testator  and  had  been 
stolen  from  him,  without  any  proof  of  its  contents,  together  with  proof  of  his  declara- 
tions, after  the,  will  was  stolen,  that  he  would  die  intestate,  and  leave  his  property  to 
be  distributed  .according  to  the  statute,  was  held  not  to  be  sufficient  evidence  of  the 
revocation  of  a  foirmer  will,  in  Hylton  v-  Hylton,  1  Grattan,  161 ;  Nelson  v.  McGifTert, 
3  Barbour,  ch.  158.  But  see  Jones  v.  Murphy,  8  Watts  &  Serg.  275,  where  it  was 
held,  that  in  case  of  spoliation  or  fraud  in  reference  to  the  suppression  or  destruction 
of  a  second  will,  it  is  not  necessary  to  show  its  contents,  or  in  what  respect  it  revoked 
the  first,  as  must  be  done  in  ordinary  cases.  ■:  s 

2  Brant  v.  Willson,  8  Cowen,  56. 
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in  the  whole,  one  will.  In  the  former  case,  the  devisees,  (as 
hereafter  shown,)  take  concurreritly,  in  order  to  avoid  making 
one  part  of  the  will  contradict  and  subvert  another;  and  in  the 
latter  case,  no  hesitation  seems  to  have  been  felt  in  holding  the 
second  devise  to  be  revocatory  of  the  first.  And  the  distinction 
seems  to  be  reasonable ;  for  though  it  may  be  very  unlikely 
that  a  testator  should  wholly  change  the  object  of  the  devise  in 
the  short  interval  between  his  passing  from  one  part  of  the  will 
to  the  other,  there  is  no  such  improbability,  that  in  the  longer 
lapse  of  time  between  the  execution  of  two  testamentary  pa- 
pers of  different  dates,  such  a  change  of  purpose  should  have 
occurred. 

Where  a  testator  at  different  periods  of  his  life  has  made 
various  testamentary  papers,  some  of  which  he  destroys,  and 
others  he  leaves  undestroyed,  each  purporting  to  contain  his  last 
will,  this  character  belongs  exclusively  to  such  one  of  the  un- 
cancelled papers,  as  was  executed  most  proximately  to  his 
decease  ;  (a)  and  in  order  to  ascertain  the  time  of  the  execution 
of  the  respective  papers,  recourse  may  be  had  to  evidence, 
derived  either  from  their  own  contents,  or  firom  extrin- 
sic sources.  *  Sometimes  the  water-mark,  showing  the  [  159  ] 
date  of  the  manufacture  of  the  paper  on  which  a  will 
is  written,  affords  decisive  proof  of  its  posteriority  to  another 
will,  the  period  of  whose  execution  can  be  ascertained  by  other 
means,  (b) 

If,  from  the  absence  of  date  and  of  every  other  kind  of  evi- 
dence, it  is  impossible  to  ascertain  the  relative  chronological 
position  of  two  conflictiog  wills,  both  are  necessarily  held  to  be 
void,  and  the  heir  as  to  the  realty,  and  the  next  of  kin  as  to  the 
personalty,  are  let  in;  but  this  unsaitisfactory  expedient  is  never 
resorted  to,  until  all  attempts  to  educe  from  the  several  papers 
a  scheme  of  disposition  consistent  with  both,  have  been  tried  in 
vain,  (c)  And  even  where  the  times  of  the  actual  execution  of 
the  respective  papers  are  known,  so  that,  if  they  are  inconsistent, 
there  can  be  no  difficulty  in  determining  which  is  to  be  pre- 
ferred, the  courts  will,  if  possible,  adopt  such  a  construction  as 
will  give  effect  to  both,  sacrificing  the  earlier  so  far  only  as  it 
is  clearly  irreconcilable  with  the  latter  paper,  supposing  of 
course,  that  such  latter  paper  contains  no  express  clause  of  re- 
vocation. ^ 

(a)  See  Goodright  v.  Glazier,  4  Bnrr,  2512 ;  Harwood  v.  Goodright,  Cowp.  92. 
(6)  The  writer,  however,  understands  that  paper,  made  near  the  close  of  a  year, 
sometimes  (like  literary  pablications)  bears  the  date  of  the  year  following, 
(c)  See  Phipps  v.  Earl  of  Anglesea,  7  Bro.  P.  C.  (Toml.  ed.)  443. 

1  Richards  v.  The  Queen's  Proctor,  28  Eng.  Law  &  Eq.  610 ;  Price  v.  Maxwell, 
28  Penn.  State  Rep.  23,  38. 
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As  where  a  testator  made  a  will  devising  his  lands  to  trus- 
tees, for  two  hundred  years,  to  pay  his  debts,  and  afterwards 
by  another  will,  devised  the  same  lands  to  the  same  trustees  for 
three  hundred  years,  to  discharge  some  particular .  specialty 
debts  mentioned  in  a  deed  executed  after  the  first  will,  and  ajl 
incumbrances  affecting  the  property;  Lord  Talbot  held,  that 
the  first  term  of  two  hundred  years  was  not  revoked,  as  the 
two  terms  were  not  inconsistent ;  the  testator's  inten- 
[160]  tion,  in  creating  the  *term  of  three  hundred  years, 
being  merely  for  the  purpose  of  giving  priority  in  pay- 
ment to  the  specialty  debts,  and  the  charges  affecting  the 
estate,  (a) 

The  inclination  to  such  a  construction  as  would  preserve, 
either  wholly,  or  in  part,  the  contents  of  the  prior  document, 
however,  exists  only  either  when  the  subsequent  document  is 
inadequate  to  the  disposition  of  the  entire  property  ;  so  that 
the  consequence  of  rejecting  the  prior  document  would  be,  to 
produce  partial  intestacy,  or  else  where  the  posterior  paper  is 
styled  a  codicil ;  for  the  office  of  a  codicil  being  to  vary  or  add 
to  and  not  wholly  supplant  a  previous  will,  such  a  designation 
of  the  instrument  seems  to  demand  that  some  part,  at  least,  of 
the  will,  whose  existence  it  supposes  and  recognizes,  should,  if 
possible,  be  sustained. 

Numerous  are  the  questions  which  have  arisen  in  regard  to 
the  extent  to  which  a  codicil  affects  the  dispositions  of  a  will  or 
antecedent  codicil,  and  which  are  commonly  occasioned  by  the 
person  framing  the  codicil  not  having  an  accurate  knowledge 
or  recollection  of  the  contents  of  the  prior  testamentary  paper.^ 
.  In  dealing  with  such  cases,  it  is  an  established  rule  not  to 
disturb  the  dispositions  of  the  will  further  than  is  absolutely 
necessary  for  the  purpose  of  giving  effect  to  the  codicil,^  as  will 

(a)  Weld  V.  Acton,  2  Eq.  Ca.  Ab.  777,  pi.  26. 


1  See  Fickeriug  v.  Langdon,  22  Maine,  430 ;  Homer  v.  Shelton,  2  Metcalf,  202. 

2  A  codicil  is  no  revocation  of  a  will,  except  in  the  precise  degree  in  which  it  is 
inconsistent  with  it,  unless  there  be  words  of  revocation ;  Brant  v.  Willson,  8  Cow. 
56  ;  Bradley  v.  Gibbs,  2  Jones,  (N,  C.)  Eq.  13  ;  Boyd  w.  Latham,  Busbee,  Law,  (N. 
C.)  365.  ^ee  Pickering  u.  Langdon,  ^22  Maine,  430;  Homer  v.  Shelton,  2  Metcalf, 
^02;  Bosley  v.  Bosley,  14  Howard,  (TJ.  S.)  390  ;  Kane  v.  Astor,  5  Sand.  467  ;  Nel- 
son V.  McGiffert,.3  Barbour,  Ch.  158  ;  and  this  though  it  professes  an  intent  to  make 
a  diiFerent  disposition  of  the  whole  estate.  2  Greenl.  Ev.  §  681 ;  Harwood  v.  Good- 
right,  Cowp.  87;  Cleoburey  v.  Peckett,  and  Same  v.  Turner,  11  Eng.  Law  &  Eq. 
Ei29  ;  Williams  v.  Evans,  14  Eng.  Law  &  Eq.  329.  An  intention  expressed  by  a  tes- 
tator, in  a  codicil  to  his  will,  to  make  an  alteration  in  the  will  in  one  particular,  nega- 
tives by  implication  any  intention  to  alter  it  in  any  other  respect.  Quincy  v.  Bogersj 
3  Gushing,  291.  As  where  a  testator,  by  his  last  will  and  testament,  gave  to  A,  B, 
alnd  0  a  legacy  of  $20fcl6  each,  and  also  to  each  an  equal  sha,re  with  otners  named  iu 
the  residue  of  his  estate,  and.  by  a  codicil,  which  recited  that  his  intention  ip  respect 
to  the  legacies  tp  A,  B,  and  C,  was  not  carried  into  effect  by  his  will,  he  provided  as 
follows  :  "  I  therefore,  in  this  particular,  declare  my  will  to  be,  that  the  sura  of  $6000 
shall  be  taken  by"  A,  B,  and  C,"  or  those  of  them  who  shall  survive  me,  they  to 
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appear  from  the  following  adjudications,  which  have  been 
selected  from  a  large  mass  of  cases,  (a)  that  might  be  cited  in 
illustration  of  the  principle.^ 

*  Thus,  where  a  testator  by  his  will  devises  lands  to  [  161  ] 
A  in  fee,  and  by  a  codicil  devises  the  same  lands  in 
fee  to  the  first  son  of  B,  who  shall  attain  the  age  of  twenty-one 
years,  and  shall  assume  the  testator's  name,  the  first  devise  will 
be  revoked  only  quoad  the  interest  comprised  in  the  executory 
devise  in  the  codicil ;  so  that,  until  B  has  a  son  who  attains  his 
majority  and  assumes  the  testator's  name,  the  property  will  pass 
to  A  under  the  devise  in  the  wiU.  (b) 

So,  where  a  testator  devises  lands  to  A,  subject  to  a  rent- 
charge  to  B,  and  then  by  a  codicil  revokes  the  devise  to  A  of 
the  land,  which  he  gives  to  another,  without  noticing  the  rent, 
the  latter  remains  a  charge  on  the  land  in  the  hands  of  the 
substituted  devisee,  (c) 

So,  where  a  testator  by  his  will  devised  his  estates  to  C.  B. 
for  life,  without  impeachment  of  waste,  and  by  a  codicil  directed 
his  trustees  to  let,  until  tenant  for  life  married,  the  leases  to  be 
impeachable  of  waste,  and  the  rents  to  be  accumulated  and  laid 
out  in  lands  to  be  settled  to  the  same  uses ;  it  was  contended 
that  this  was  inconsistent  with,  and,  therefore,  revoked  the  de- 
vise for  life,  without  impeachment  of  waste  ;  but  Sir  W.  Grant, 
M.  R.,  held,  that  there  was  no  inconsistency,  and  nothing  to  take 
the  timber  from  the  tenant  foi;  life,  (d) 

Again,  where  a  testator,  by  his  will,  bequeathed  as  follows  : 
"  As  to  my  leasehold  house  in  S.,  and  my  household  goods  and 
furniture  there  and  at  S.,  and  as  to  all  my  plate,  linen,  china- 
ware,  pictures,  live  and  dead  stock,  and  all  the  rest  and  residue 

{a)  Cases  as  to  the  combined  effect  of  a  will  and  several  codicils  are  frequently  not 
only  very  long,  but  are  too  special  to  be  of  much  use  as  general  authorities.  Doe  d. 
Hearle  v.  Hicks,  8  Bing.  475 ;  Hicks  v.  Doe,  1  You.  &  J.  470.  The  question,  whether 
a  codicil  was  wholly  or  partially  revocatory,  was  much  discussed  in  the  recent  case  of 
Cookson  V.  Hancock,  1  Kee.  817  ;  S.  C.  2  Mv.  &  C.  606."  See  also  Phillips  v.  Allen, 
7  Sim.  446. 

ib)  Duffield  V.  DufHeld,  3  Bligh,  N.  S.  261. 

(c)  Becket  v.  Harden,  4  Mau.  &  Selw.  1, 

[d)  Lushington.ji.  Boldero,  Geo.  Coop.  216. 


share  alike  ;  but  if  all  these  persons  shall  die  in  ray  lifetime,  then  the  said  sum  shall 
sink  into  the  residue  of  my  estate.  I  declare  this  provision  for  said  legatees  to  be  in 
lieu  of,  and  as  a  substitute  for,  that  made  in  their  behalf,  by  the  aforewritten  will, 
and  this  writing  shall  be  taken  as  a  codicil  thereto,  hereby  ratifying  said  will  in  all 
other  particulars,"  it  was  held  that  this  codicil  did  not  revoke  the  residuary  gift  in 
the  will  to  A,  B,  and  C.     Quincy  y.  Rogers,  supra. 

1  A  bequest  to  C.  L.,  in  case  he"  outlived  L.  L.,  to  whom  the  use  of  it,  during  her 
life,  had  previously  been  given,  of  "  such  part  of  the  personal  estate  as  may  then 
remain,"  which  was  made  in  a  codicil,  was  construed  as  conveying  all  the  personal 
estate  that  remained  after  the  decease  of  L.  L.,  without  regard  to  the  disposition, 
which  had  been  made  of  it  in  the  original  will,  and  as  not  limited  to  such  personal 
property  as  remained  otherwise  undisposed  of  by  the  original  will.  Holley  v.  Larra- 
.  bee,  2  Williams,  (Vt.)  274. 
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of  ray  goods,  chattels,  and  personal  estate,"  he  gave  the  same  to 
A.  By  a  codicil  he  revoked  the  bequest  of  the  residue 
[  162  ]  of  his  personal  *  estate  to  A,  and  gave  the  same  to  B. 
It  was  held,  that  the  revocation  was  confined  to  the 
residue,  and  did  not  extend  to  either  the  leasehold  house  and 
furniture,  or  the  other  enumerated  articles, — namely,  the  plate, 
&c.  (a)  It  may  be  observed,  that  where  a  testator,  in  order  to 
avoid  repetition,  has,  by  his  will,  declared  his  intention  respect- 
ing a  property,  (say  Whiteacre,)  then  being  devised  by  him,  to 
be  similar  to  what  he  had  before  expressed  concerning  another 
property,  (say  Blackacre,)  antecedently  given,  and  he  afterwards^ 
by  a  codicil,  or  by  obliteration,  or  otherwise,  revokes  the  devise 
of  Blackacre,  such  revocation  does  not  affect  the  devise  of 
Whiteacre.  Thus,  in  the  case  of  Darley  v.  Langworthy,  {b} 
where  a  testator  by  his  M'^ill  devised  a  certain  estate  to  certain 
limitations,  and  then  proceeded  to  annex  thereto  another  estate, 
declaring  that  the  same  should  go  unto  and  be  enjoyed  by  the 
possessor  of  the  other  estate,  and  not  be  separated  therefrom, 
and  subsequently,  by  an  act  in  his  lifetime,  he  revoked  the  de- 
vise of  the  principal  estate,  the  property  so  annexed  was  held 
not  to  be  affected,  but  went  according  to  the  uses  declared  of 
'  the  principal  estate  by  the  will. 

So,  where  a  testator  by  his  will  bequeathed  a  specific  fund  to 
his  residuary  legatee  after  named,  and  then  bequeathed  the  resi- 
due to  A,  and  by  a  codicil  revoked  the  bequest  of  the  residue, 
it  was  held,  that  this  was  no  revocation  of  the  specific  be- 
quest, (c) 

Again,  wKere  a  testator,  by  his  will,  devised  certain  freehold 
property,  (on  failure  of  the  objects  of  a  preceding  devise)  to 
trustees  to  be  sold,  and  directed  the  produce  to 
[  163  ]  *  be  applied  upon  the  trusts  thereinafter  expressed 
concerning  his  residuary  personal  estate ;  he  then 
bequeathed  his  residuary  personal  estate  upon  certain  trusts, 
and  afterwards,  by  a  codicil  duly  attested  for  devising  freehold 
estates,  revoked,  the  residuary  bequest,  and  disposed  of  the  per- 
sonalty in  a  different  manner  ;  Sir  J.  Leach,  M.  R.,  held  that  by 
this  alteration  in  the  disposition  of  the  personal  estate,  the  de- 
vise of  the  realty  was  not  affected ;  the  effect  being  the  same  as 
if  the  testator  had  in  terms  applied  the  trusts  in  question  to  the 
produce  of  the  freehold  estate^  in  which  case  it  is  obvious  that 
the  revocation  by  the  codicil  of  the  residuary  gift  of  the  personal 
estate  by  the  will,  would  have  been  no  revocation  of  the  dispo- 
sition of  the  produce  of  the  freehold  estate ;  and  his  Honor 
observed,  it  could  niake  no  difference  in  principle,  that  the  tes- 

■(a)  Clarke  !'.  Butlei-,  1  Mer.  304. 

(6)  3  Bio.  P.  C.  (Toml.  ed.)  359,  reversing  Lord  Camden's  decree  in  Darley  ». 
Darley,  Amb.  653.     See  also  Lord  Sidney  Beauclerk  v.  Mead,  2  Atk.  167. 
(c)  Eoach  V.  Hayues,  6  Ves.  153. 
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tator  saves  himself  the  trouble  of  repeating  those  trusts,  intents 
and  purposes,  by  compendious  words  of  reference,  (a) 

If  the  devise  of  the  principal  estate  is  not  simply  revoked, 
but  is  modified  only,  it  is  not  too  hastily  to  be  concluded  that 
the  construction  adopted  in  the  class  of  cases  just  stated,  would 
apply ;  however  forcibly  the  reasoning  in  some  of  them,  and 
especially  that  of  the  Master  of  the  Rolls  in  the  last  case,  might 
seem  to  conduct  to  such  a  conclusion ;  for  a  different  construc- 
tion prevailed  in  the  case  of  Lord  Carrington  v.  Payne,  (b) 
where  a  testator  devised  his  real  estate  to  trustees  to  be  con- 
veyed to  certain  uses,  and  bequeathed  personal  estate  to  be  laid 
out  in  land  to  be  settled  to  such  uses  and  upon  such  trusts,  &c., 
as  he  had  declared  concerning  his  real  estate.  By  a  codicil  he 
revoked  so  much  of  his  will,  as  directed  the  settlement 
of  his  real  estate  to  *  those  limitations,  and  devised  it  [  164  ] 
to  other  limitations,  the  effect  being  merely  to  change 
the  order  in  which  some  of  the  devisees  were  to  take.  Sir  R. 
P.  Arden,  M.  R.,  held  that  the  bequest  of  the  personalty  was 
not  revoked.  He  considered  that  though  the  devisor  had  used 
the  expression  "  revoke,"  yet  the  codicil  was  not  a  revocation 
as  to  the  union  of  the  estates,  but  merely  an  alteration  in  the 
order  of  the  limitations  to  be  inserted  in  the  settlement  (of  both 
properties) ;  and  that  it  was  no  more  than  if  the  devisor  had, 
with  his  own  hand,  inserted  the  name  of  one  devisee  before 
another. 

Unless  the  case  of  Lord  Carrington  v.  Payne  can  be  referred 
to  the  distinction  above  suggested,  which  is  very  doubtful,  it 
seems  to  be  untenable. 

It  is  to  be  collected  from  the  case  of  Holder  v.  Howell,  (c) 
that  where  a  testator  in  a  codicil  recites  that  an  inconvenient 
consequence  may  result  from  a  devise  in  his  will,  as  that  in  a 
particular  event  the  devisee  or  legatee  would  be  unprovided  for, 
contrary  to  his  intention,  and  then,  instead  of  confining  himself 
to  simply  effecting  the  declared  purpose  of  the  codicil,  he  pro- 
ceeds to  revoke  the  whole  devise,  giving  the  land  again  to  the 
same  trustees  upon  certain  trusts  which  he  particularizes,  and 
which  are  the  same  as  the  former  trusts,  with  the  exception  of 
the  matter  expressly  intended  for  correction,  cmd  of  one  other  of 
the  trusts,  which  he  wholly  admits;  this  omission,  though  proba- 
bly undesigned,  cannot  be  supplied.  The  principle  of  this  case 
seems  to  be  inconsistent  with,  and  it  may,  therefore,  be  consid- 
ered as  overruling  the  earlier  case  of  Matthews  v.  Bowman,  [d) 
where  a  testator,  having  devised  the  residue  of  his  estate  to 
his  daughters  as  tenants  in  common,  by  a  codicil  made  for  a 

(a)  Francis  v.  Collier,  4  Euss.  333. 
(6)  5  Ves.  404. 

(c)  8  Ves.  97. 

(d)  3  Anst.  727  ;  a  reporter  of  very  doubtful  authority. 
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[  165  ]      particular  *  purpose,  rede  vised  it  to  them,  omitting  the 
words  of  severance,  it  was  held  that  the  legatees  were 
tenants  in  common. 

Another  principle  of  construction  is,  that  where  the  will  con- 
tains a  clear  and  unambiguous  disposition  of  property,  real  or 
personal,  such  a  gift  is  not  allowed  to  be  revoked  by  doubtful 
expressions  in  a  codicil.^ 

Thus,  in  the  case  of  Goblet  v.  Beechey,  (a)  where  a  testator 
by  his  will  gave  a  specific  chattel  to  A ;  afterwards,  by  a  codicil, 
he  gave  a  number  of  articles  of  a  different  kind,  and  of  much 
less  value,  to  B,  and  in  enumerating  those  articles,  introduced  an 
imperfectly  written  word,  which  might  be  supposed  to  designate 
the  chattel  previously  given  to  A;  it  was  held  that  the  bequest 
to  A  was  not  thereby  revoked. 

If,  however,  the  testator  shows,  by  any  the  most  loose  and  un- 
technical  language  in  a  codicil,  an  intention,  that  any  devisee  or 
legatee  shall  be  excluded  from  all  benefit  under  his  will,  such 
intention,  of  course,  must  prevail ;  and  particular  expressions 
admitting  of  a  more  restricted  construction,  will  not  be  so  con- 
strued, if  upon  the  whole  instrument  it  can  be  collected,  that 
the  testator  meant  to  use  them  in  the  less  restricted  sense,  (b) 

And  here,  it  may  be  observed,  that  where  a  testator,  by  a 
codicil,  revokes  a  devise  or  bequest  in  his  will,  or  in  a  previous 
codicil,  expressly  grounding  such  revocation  on  the  assumption 
of  a  fact,  which  turns  out  to  be  false,  the  revocation  does  not 
take  effect;  being,  it  is  considered,  conditional,  and  dependent 
on  a  contingency  which  fails. 

Thus,  in  the  case  of  Campbell  v.  French,  (c)  where 
[  166  ]  a  *  testator  having  by  will  bequeathed  to  the  two 
grandchildren  of  his  late  sister  £500  each,  by  a  codicil 
declared,  that  he  revoked  the  legacies  bequeathed  by  his  wiU  to 
such  grandchildren,  "  they  being  all  dead,"  and  the  fact  appear- 
ing to  be  that  they  were  living.  Lord  Loughborough  held,  that 
the'legacies  were  not  revoked.^ 

So,  in  the  case  of  Doe  d.  Evans  v.  Evans,  (d)  where  a  testa- 
trix, by  her  will,  dated  July,  1819,  devised  lands  to  A  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  his  daughters  in  tail ;  and  by  a  codicil,  dated  in  1829,  after 
reciting  the  above  devise,  and  that  A  had  died  loithout  leaving, 
issue,  she  devised  the  lands  to  B.     The  fact  was  that  A  died  in- 

(a)  3  Sim.  24;  S.  C.  2  Enss.  &  My.  624. 

(6)  Bead  v.  Backhouse,  2  Russ.  &  My.  646.  ' 

(c)  3  Ves.  321. 

{d)  2  Per.  &  D.  378. 


1  Joiner  v.  Joiner,  2  Jones,  Eq.  (N.  C.)  68. 

2  But  the  mistalje  in  such  a  case  cannot  be  shown  dehors  the  will, — it  must  appear 
on  the  face  of  the  will,  and  it  must  also  appear  what  the  will  of  the  testator  would 
have  been  but  for  the  mistake.    Giifoi-d  v.  Dyer,  2  Rhode  Island,  99. 
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1827,  leaving  a  posthumous  child,  whose  birth  was  not  known 
to,  the  testatrix  when  she  made  her  codicil,  but  she  afterwards 
became  acquainted  with  it.  The  Court  considered  that  this 
was  a  conditional  revocation ;  and  the  fact  being  contrary  to 
what  the  testatrix  supposed,  the  devise  in  the  will  remained  in 
force. 

Had  the  testator,  in  the  two  preceding  cases,  instead  of  mak- 
ing the  death  of  the  devisee  or  legatee,  under  the  circumstances 
described,  the  ground  or  reason  of  the  revocation,  founded  such 
revocation  on  his  advice  or  belief  only  of  the  fact,  it  is  conceived 
that  the  result  would  have  been  different.  A  distinction  of  this 
nature  seems  to  be  warranted  by  the  case  of  The  Attorney-Gen- 
eral V.  Lloyd,  (a)  where  a  testator  having,  by  a  will  made  be- 
fore the  passing  of  the  statute  of  9  Geo.  II.  c.  36,  devised 
lands,  and  bequeathed  personalty  to  be  laid  out  in  lands  for 
obaritable  uses,  made  a  codicil  posterior  to  the  act,  by 
which  after  reciting  that  being  advised  the  devise  *of  his  [  167  ] 
lands  would  be  void,  and  it  being  his  intention  that  the 
charity  should  be  continued,  and  being  advised  his  personal  es- 
tate could  be  given,  he  did  by  such  codicil  give  his  personal 
estate  to  the  charitable  uses  before  mentioned ;  and  he  did 
thereby  give  his  real  estate  to  B.  Though  the  testator's  notion 
as  to  the  invalidity  of  the  devise  in  the  will  was  erroneous,  it 
was  held  that  the  devise  to  B.  took  effect,  (b) 

So,  where  a  testatrix  by  her  wiU  bequeathed  £300  among 
such  of  the  children  as  should  be  living  of  B.,  and  by  a  codicil 
proceeded  as  follows :  "  I  give  to  my  brother's  son  C.  the 
£300  designed  for  E.'s  children,  as  I  know  not  whether  any  of 
them  are  alive,  and  if  they  are  well  provided  for,"  Sir  R.  P. 
Arden,  M.  R.,  held  C.  to  be  entitled,  though  the  children  of  E. 
were  living.  He  observed,  that  "  it  was  argued,  and  with  some 
ground,  that  if  it  rested  upon  her  not  knowing  whether  they 
were  living,  there  would  be  some  reason  to  contend  that  it  fell 
within  the  case,  (so  often  cited  from  Cicero  de  Oratore,)  of  pater 
cr.edens  fllium  suum  esse  mortwrni,  alterum  instituit  hceredem ; 
filio  domi  redevmte  hujus  institutionis  vis  est  wulla ;  but  the  tes- 
tatrix goes  further,  that  she  doubted,  if  they  were  living,  whether 
they  might  not  be  well  provided  for,  and  she  totally  deprives 
them  of  that  provision.  The  Court  will  not  inquire  whether 
they  are  well  provided  for  or  not."  (c) 

It  is  often  a  question  whether  a  legacy  bequeathed  by  a  codi- 
cil is  payable  out  of  the  same  fund,  or  is  subject  to  the  same 
restrictions,  as  a  legacy  bequeathed  to  the  same  person  by  the 
wiU.     If  the  second  legacy  is  expressly  given  upon  the 
same  conditions,  &c.,  of  course  the  affirmative  *  does      [168] 

(a)  3  Atk.  552;  S.  C.  1  Ves.  Sen.  32. 

(6)  Willett  V.  Saindford,  1  Ves.  Sen.  178-186. 

(e)  Attorney-General  v.  Ward,  3  Ves.  327. 
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not  admil'of  doubt,  (a)  And  where  a  testator  by  hi^  will 
gave  to  his  niece  .£1000,  to  be  paid  to  her  at  his  decease, 
if  she  were  married,  and  if  not,  the  interest 'to  her  for  life,  and 
the  principal  to  her  at  her  marriage ;  and  by  a  codicil,  the  tes- 
tator gave  to  the  same  niece  £200,  in  addition  to  what  he  had 
given  her  by  his  wiU;  Sir  R.  P.  Arden,  M.  R.,  held,  that  the 
second  legacy  was  to  be  raised  out  of  the  sauie  fund,  and  was 
subject  to  the  same  conditions  as  the  legacy  by  the  will,  {b) 

In  some  instances  the  same  construction  has  prevailed  where 
the  intention  to  assimilate  the  respective  legacies  or  classes  of 
legacies  has  been  less  distinctly  indicated.  As  in  the  case  of 
Leacroft  v.  Maynard,  (c)  where  a  testator  devised  his  real  estate 
upon  trust  to  sell  and  apply  the  produce  in  paying  (among 
other  legacies,)  £50  to  each  trustee,  to  the  Foundling  HospitaiE 
£2000,  and  to  the  hospitals  of  L.  and  S.  £1000  each.  Afters- 
wards,  by  a  codicil,' he  revoked  the  devise  and  legacy  to  one  of 
the  trustees,  and  substituted  another  trustee,  to  whom  he  gave 
a  legacy  of  £50.  He  also  revoked  the  legacies  to  the  three 
hospitals,  and  gave  £1500  to  the  Foundling,  £500  to  the  In- 
firmary of  N.,  and  a  sum  to  be  distributed  among  the  poor  of 
S.  It  was  unsuccessfully  contended  for  the  charities  that  the 
legacies  given  by  the  codicil  were  not,  like  those  of  the  will, 
charged  on  the  land,  and  were  therefore  valid.  The  Lord 
Chancellor  seems  to  have  thought,  that  the  necessity  which  this 
would  have  occasioned  of  holding  that  the  legacy  tO  the  new 
trustee  must  also  come  out  of  a  personalty,  formed  a  conclusive 

argument  against  the  construction. 
[  169  ]         *  So,  in  the  case  of  Fitzgerald  v.  Field,  [d)  where  a 

testator  gave  his  personal  and  freehold  estates  to  trus- 
tees, upon  trust,  with  the  money  arising  from  his  personal  estate*^: 
and  in  aid  thereof  by  sale  or  mortgage  of  part  of  the  freeholds,^ 
to  pay  certain  annuities  and  legacies.  By  a  codicil  he  revoked 
this  bequest  and  devise,  and  gave  the  real  and  personal  estate; 
to  other  trustees  upon  the  trusts  in  his  will  and  codicil  men- 
tioned. He  then  bequeathed  an  annuity  to  A  for  life,  with  the 
payment  of  which  he  charged  the  residue  pf  his  said  lands,  and 
with  a  power  of  distress.  Lord  Gifford,  M.  R.,  held,  that  what- 
ever might  be  the  construction  if  the  codicil  stood  alone,  it  was 
evident,  looking  at  the  will  and  codicil  together,  the  intention 
of  the  testator  was,  that  all  his  personal  estate  should  be  ap- 
plied in  the  first  instance  to  the  payment  of  annuities  and  lega- 
cies.        , 

Whether   a  legacy  bequeathed  by  a  codicil  is  to   partici'^'- 
pate  in  an  exemption  fi:om  duty  created  by  the  will  in  favor 

la)  Lloyd  w.Branton,  3  Mer.  108.     See  also  Cooper  v.  Day,  Id.  154. 
(6)  Crowder  v.  Clowes,  2  Ves.  Jun.  449. 
<'■''      (c)  1  Ves,  Jun.  279.     S^e also  BrudeSell  tf.'Bougkton,  2  Atk.  268. 
{d)  I  Euss.  428. 


REVOCATION   OP   WILLS.  203 

of  the  legacies  in  general  given  by  the  will,  (o)  or*of  [  170  ] 
some  particular  legacy  for  which  the  legacy  in  the  cod- 
icil is  substituted,  has  often  been  a  point  of  dispute.  Even  in 
the  latter  case,  it  seems  the  intention  to  exempt  the  substituted 
legacy  must  be  distinctly  indicated,  there  being  no  necessary  inr 
ference  that  the  legacy  bequeathed  by  the  codicil  is  to  stand  pari 
passu  in  all  respects  with  the  legacy  for  which  it  is  substituted. 
Thus,  where  the  legacies  bequeathed  by  a  will,  were  to  be  paid 
free  from  legacy  duty,^and  the  testator  by  a  codicil  bequeathed 
to  the  husband  of  one  of  the  legatees  who  had  died,  ; 

an  equal  legacy,  "  instead  of"  the  legacy  *  given  by      [171] 
the  will  to  the  deceased  wife ;  it  was  held  by  Lord  El- 
don,  affirming  the  decree  of  Sir  J.  Leach,  V.  C,  that  the  legacy 
given  by  the  codicil  was  an  independent,  distinct,  substantive 
bequest;  and,  therefore,  was  not  within  the  exemption.  (&) 

So,  where  a  testator  by  his  will  gave  to  A  and  B  an  annuity 
of  ^6300,  equally  to  be  divided  between  them,  during  their  joint 

*:(a)  What  will  exempt  legatees  from  daty  is  of  course  a  preliminary  inquiry.  The 
foliowing  expressions  have  been  held  to  have  this  effect:  Where  a  testator,  after 
giving  pecuniary  legacies,  directed  his  executors  to  make  payment  of  all  the  legacies 
without  any  deduction.  Barksdale  v.  Gilliat,  1  Swans.  562.  So  where  the  executors 
were  directed  to  pay  the  annuities  and  legacies  clear :  of  property-tax  and  all  expenses 
whatsoever  attending  the  same.  Oourtoy  t>.  Vincent,  Turn.  &  Buss.  433.  So  where 
real  and  personal  estate  was  given  to  executors  in  trust,  to  pay  to  J.  D.,  for  life,  an 
annuity  of  £46  clear  of  all  deductions  whatsoever;  though  it  was  contended  that  the 
words  excluding  deduction  referred  to  the  payment  of  the  land-tax,  being  applicable 
to  the  annuity  only  as  a  charge  on  real  estate.     Dawkins  v.  Tatham,  2  Sim.  402. 

Again,  where  the  direction  was  that  annuities  should  be  paid  to  the  legatees  without 
any  deduction  or  abatement  out  of  the  same  on  any  account  or  pretence  whatsoever ;  and 
the  argument  for  the  exemption  was  considered  to  be  strengthened  by  the  fact  that 
there  were  no  other  deductions  to  which  the  annuitants  were  liable.  Smith  u;  Ander- 
son, 4  Russ,  3.52.  So,  where  the  legacies  were  to  be  paid  free  from  all  expense.  Gor- 
don V.  Dotterill,  1  My.  &  K.  56.  Again  where  the  Annuity  was  to  be  paid  out  of 
lasd  clear  of  aU  taxes  and,  deductions  whatsoever.  Stow  v.  Davenport^  5  B.  &  Adol. 
359.  So,  where  the  annuity,  or  clear  yearly  sum  of  £500  was  charged  on  a  certain 
farm,  and  was  to  be  paid  half  yearly  clear  of  all  taxes  and  out-goings.  EoUch  v.  Peters, 
1  My.  &  K.  489.  So,  where  a  testator  devised  to  J.  M.  for  his  life  one  annuity  or 
c&a>"  yearly  sum  of  £100,  charged  upon  his  est^s  at ,  C.,  which  estates,  he  then  de- 
mised in  trust  to  raise  the  annuity,  and  the  costs,  charges,  and  expenses  attending  the  rais- 
ing and  paying  the  same  ;  and  then  in  trust  for  A.,  for  life,  with  remainder  over.  Gude 
V.  Mumford,  2  You.  &  C.  448.  The  preceding  cases  have  overruled  Hales  v.  Freeman, 
1  terod.  &  Bing.  391. 

And  it  should  seem,  fnotwithstanding  the  case  of  Burrows  v.  Cottrell,  supra,  but 
where  the  point  was  not  adverted  to,)  that  even  a  direction  to  trustees  to  set  apart  a 
sum  of  money,  sufficient  to  produce  a  clear  yearly  sum,  involves  an  exemption  from 
duty.     Harper  v.  Morley,  Eolls,  July  24,  1829,  2  Jur.  653. 

But  where  a  testatrix  gave  her  real  and  personal  estate  upon  trust  to  pay  oiF  the 
debts  of  her  late  husband,  it  was  held  that  the  legacy  duty  was  to  be  borne  by  the 
legatee  creditors,  though  it  was  contended  that  the  testatrix's  object  would  not  be 
completely  effected  without  paying  the  duty  out  of  the  general  estate ;  but  the  C.  J. 
observed  that  the  entire  debt  had  been  paid,  and  the  legacy  duty  was  a  burden  imposed' 
on  the  legatee  after  he  had  received  the  legacy.  Foster  v.  Ley,  2  Scott,  438. 
,  It  was  long  doubtful  whether,, under  gtat.  45  Geo.  III.  c.  28,  §  3,  a  life  annuity  oper- 
ating as  a  rent-charge  was  liable  to  legacy  duty.  The  affirmative  is  now  settled,  and' 
that  the  duty  is  a  charge  on  the  land,  and  may,  if  paid  by  the  devisee,  be  recovered 
by  him  from  the  annuitant.  Attorney-General  w.  Jackson,  2  C.  &  J.  101  ;  Stow  v. 
Davenport,  5  B.  &  Adol.  3^9. 

(5)  Chatteris  v.  Young^  2  Russ.  183.  See  also  S.  C.  6.  Madd.  30,  where  the  be- 
quests are  inaccurately  stated.  '  :      . 
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lives,  free  from  all  taxes  ami  stamp  duties^  and  after  the  death  of 
one  of  them,,  to  the  survivor  during  her  life,  and  after  the  death 
of  the  survivor,  over  to  C  for  life.  By  a  codicil  the  testator 
revoked  the  annuity  of  £300,  and  gave  A  and  B  a  clear 
annuity  of  £100  each,  with  benefit  of  survivorship.  It  was 
held,  that  the  gift  by  the  codicil  was  independent  of  the  gift  in 
the  will,  and,  therefore,  the  annuities  were  not  exempt  from  the 
duty.  \a) 

It  is  clear,  however,  that  if  a  testator  by  his  will  gives  a  lega- 
cy free  from  duty,  and  by  a  codicil,  after  reciting  his  intention 
of  increasing  the  legacy,  revokes  it,  bequeathing  in  Keu  thereof 
a  larger  sum  to  the  same  legatees  upon  the  same  trusts,  &c,, 
the  latter  is  also  exempt.  (6) 

Sometimes  a  codicil  has  the  effect  of  impliedly  revoking  the 
posterior  of  two  wills,  by  expressly  referring  to  and  recognizing 
the  prior  one,  as  the  actual  and  subsisting  will  of  the  testator^ 

Thus,  if  a  testator  makes  a  will  in  the  year  1830,  and  at  a 
subsequent  period  (say  in  1840)  makes  another  will  inconsistent 
with  the  former,  but  without  destroying  such  former  will,  and  he 
afterwards  makes  a  codicil  which  he  declares  to  be  a  codicil  to 
his  will  of  1830,  this  would  set  up  the  will  so  referred 
[  172  ]  to  in  opposition  to  the  posterior  *  will ;  (c)  and  parol 
evidence  that  the  testator  actually  intended  to  refer  to 
the  will  of  1840,  would  be  inadmissible,  [d)  An  inaccuracy  in 
regard  to  the  date  of  the  wOl  referred  to,  would  not  prevent  the 
application  of  this  doctrine,  unless  the  mistake  were  such  as  to 
render  it  doubtful  which  of  the  two  wills  the  testator  had  in 
view,  (e)  And  it  seems  to  have  been  considered  in  the  Eccle- 
siastical Court  at  least,  that  the  -fact  of  the  codicil  being  written 
on  the  same  piece  of  paper  as  the  prior  will,  (though  it  does  not 
in  terms  refer  to  such  will,)  sufficiently  indicates  an  intention  to 
treat  that  as  the  subsisting  will,  especially  if  (as  happened  in  the 
case  referred  to)  the  postSrior  will  was  out  of  the  testator's 
custody,  so  that  he  had  no  opportunity  of  cancelling  it.  (/) 

In  applying  the  doctrine  that  a  reference  in  a  codicil  to  the 
prior  of  two  wills  as  the  actual  will  of  the  testator  sets  it  up 
against  a  posterior  wiU,  it  is  necessary  to  bear  in  mind,  that  every 
codicil  is  a  constituent  part  of  the  will  to  which  it  belongs ;  for 
in  a  general  and  comprehensive  sense,  a  will  consists  of  the 
aggregate  contents  of  all  the  papers  through  which  it  is  dis- 
persed ;  and,  therefore,  where  a  testator  in  a  codicil  refers  to  and 

(a)-Burrows  v.  Cottrell,  3  Sim.  375. 
(h)  Cooper  v.  Day,  3  Mer.  154. 

(c)  Lord  Walpole  v.  Earl  of  Orford,  3  Ves.  402.  S;  C.  nora.  Lord  Walpole  o. 
Lord  Chplmondely,  7  Dum.  &  East,  138. 

(d)  Crosbie  v.  Macdoual,  4  Ves.  610. 

(e)  Jansen  v.  Jansen,  cit.  1  Add.  139.  ' 

(/)  Rogers  V.  Pittis,  1  Add.  30.  See  also  Lord  C.  B.  Eyre's  judgment  in  Barnes  v. 
Crowe,  1  Ves.  Jun.  488 ;  Guest  v.  Willasey,  12  Moore,  2. 
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confirms  a  revoked  will,  it  is  not  necessarily  to  be  inferred,  that 
he  means  to  set  up  the  will  (using  the  word  in  its  special  and 
more  restricted  sense,)  in  contradistinction  to,  and  in  exclusion 
of,  any  intermediate  codicil  or  codicils  which  he  may  have  en- 
grafted on  it.  He  is  rather  to  be  considered  as  confirming  the 
will,  with  every  codicil  which  may  belong  to  it ;  and 
accordingly  in  a  case  (a)  where  a  person  *  made  his  [  173  ] 
will,  and  afterwards  executed  several  codicils  thereto, 
containing  partial  alterations  of,  and  additions  to  the  will ;  and 
by  a  further  codicil,  referring  to  the  will  by  date,  he  changed  one 
of  the  trustees  and  executors,  and  in  all  other  respects  expressly 
confirmed  the  will,  this  confirmation  of  the  will  was  held  not  to 
revive  the  parts  of  it  which  were  altered  or  revoked  by  the  pre- 
ceding codicils ;  Sir  R.  P.  Arden,  M.  E..,  observing,  that  if  a  man 
ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms  it  with 
every  codicil  that  has  been  added  to  it. 

In  one  case  in  the  Ecclesiastical  Court,  it  was  held,  that  the 
mere  fact  of  the  testator  ratifying  his  will  and  certain  specified 
codicils,  did  not  of  itself  amount  to  an  implied  revocation  of 
other  codicils  not  so  specified,  (b)  But,  in  another  case,  the 
Court  arrived  at  a  different  conclusion,  on  a  comparison  of  the 
contents  of  aU  the  instruments,  and  looking  at  the  conduct  of 
the  testatrix  in  relation  to  them,  (c) 

Such  questions  may  occur,  even  in  regard  to  wills  made  since 
the  year  1837  ;  for  though  the  22d  section  of  the  present  stat- 
ute (d)  prevents  the  revival  of  a  revoked  will,  except  by  reexe- 
cution,  or  by  ''  a  codicil  showing  an  intention  to  revive  the 
same,"  and  therefore,  no  such  effect  would  foUow  from  the  mere 
revocation  of  a  posterior  revoking  will ;  yet,  probably,  it  would 
still  be  held,  according  to  the  doctrine  of  Lord  Orford's  case, 
that  a  recognition  in  a  codicil  of  the  earlier  of  two  inconsistent 
and  undestroyed  wills,  by  date  or  otherwise,  as  the  will  on 
which  the  codicil  is  founded,  shows  an  intention  to  revive  the 
win. 

(a)  Crosbie».  Macdonal,  4  Ves.  610.     See  also  Gordon  v.  Ixjrd  Reay,  5  Sim.  274, 
stated  ante,  p.  [82.] 

(6)   Smith  V.  Cunningham,  1  Add.  448. 
(c)  Greenough  v.  Martin,  2  Add.  229. 
{d]  Ante,  p.  [123.] 

VOL.  I.  18 
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CHAPTER   VIII. 

REPUBLICATION. 

Republication,  what. 

Express  republication.  i 

Constructive  republication  by  codicil. 

Immaterial  that  codicil  devises  part  of  lands  acquired  since  execution  of  will,  [p.  175.] 

Republication  negatived  by  contents  of  codicil  itself,  [p.  176.1 

Effect  of  republication  upon  specific  devises,  under  old  law,  [p.  180.] 

Does  not  shift  specific  devise  to  a  different  property,  [p.  180.] 

Republication  does  not  revive  a  lapsed  devise  or  bequest,  [p.  18^.] 

Republication  does  not  cure  defect  of  expression  in  will,  [p.  182.] 

Whether  under  old  law,  republication  brings  property  comprised  in  a  lapsed  specific 

devise  within  residuary  devise  in  will,, [p- 183J 
Suggested  conclusion  from  Doe  v.  Sheffield,  and  Williams  v.  Goodtitle,  [p.  185.] 
Lapse  of  residuary  devise  as  to  aliquot  share,  [p.  1 85.] 
Republication,  how  far  affected  by  the  recent  Act,  [p.  186.1 
Effect  of  republication  of  will  by  codicil  made  since  1837,  [p.  187.] 

Republication  is  of  two  kinds,,  express  and  constructive. 
Express  republication  occurs  where  a  testator  repeats  those 
ceremonies  which  are  essential  to  constitute  a  valid  execution, 
with  the  avowed  design  of  republishing  the  will.^  Under  the 
Statute  of  Frauds,  to  republish  a  devise  of  freehold  estate  re- 
quired an  attestation  by  three  witnesses ;  while  on  the  other 
hand,  a  will  might  have  been  republished  with  respect  to  copy- 
holds and  personalty  without  any  attestation.  It  was  not  often 
necessary,  however,  to  inquire  as  to  the  republication  of  wills  oif 
personal  estate,  (a)  inasmuch  as  a  residuary  bequest,  even  under 
the  old  law,  embraced  all  that  species  of  property  of  which  the 
testator  died  possessed;  so  that  republication  (which  merely 
causes  the  will  to  speak  and  operate  from  the  period  of  its 
being  republished,)  had  no  effect  in  enlarging  the  operation  of 
such  a  bequest. 

Constructive  republication  takes  place  where  a  testator,  for 
some  other  purpose,  makes  a  codicil  to  his  will ;  in  which  case 

(a)  As  to  the  republication  of  wills  of  personalty,  vide  Long  v.  Aldred,  3  Add.  48 ; 
Miller  v.  Brown,  2  Hagg.  209. 

1  Love  V.  Johnston,  12  Iredell,  355.  A  will  once  revoked  by  a  written  declaration 
cannot  be  set  up  or  republished  by  parol.  Witter  k.  Mott,  2  Conn.  67.  In  Pennsyl- 
vania a  will  may  be  republished  by  parol.  Jones  v.  Hartley,  2  Whart.  103  ;  (Jeddes's 
Appeal,  9  Watts,  284.  Such  republication  must  be  proved  by  two  witnesses  ;  and  the 
identity  of  the' will  spoken  of  by  the  testator  with  that  produced,  must  be  satisfactorily 
shown  j  but  it  is  not  necessary  that  the  will  should  be  present  at  the  time  of  repubU- 
cation  ;  nor  that  the  subscribing  witnesses  should  prove  the  republication ;  nor  nqe.d 
the  declarations  be  made  at  the  same  time  to  the  witnesses  ;  and  where  evidence  of 
such  republication,  by  two  or  more  competent  witnesses,  is  offered,  it  is  error  to  refuse 
to  allow  it  to  go  to  the  jury.  Geddes's  Ajjpeal,  9  Watts,  284.  In  North  Carolina  an 
attested  will  cannot  be  republished  by  parol.    Love  v.  Johnston,  12  Iredell,  355. , 
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the  effect  of  the  codicil,  if  not  neutralized  by  internal  evidence  of 
a  contrary  intention,  is  to  republish  the  wiU.^  By  this 
means,  under  the  old  law,  *  lands  of  inheritance  ac-  [  175  ] 
quired  since  the  execution  of  the  will  were  often  brought 
within  the  operation  of  any  general  or  residuary  devise  con- 
■  tained  in  such  will,  and  that,  too,  though  the  codicil  expressed 
no  intention  to  republish,  and  though  it  was  not  annexed  to,  or 
declared  to  be  a  part  of,  and  did  not  in  terms  confirm  the  will, 
and  whether  the  codicil  related  to  real  estate  or  personalty  only ; 
the  result  being  precisely  the  same  as  if  the  general  or  residuary 
devise  had  been  incorporated  into  the  codicil  itself.^  (a)  And  the 

(a)  Archerley  v.  Vernon,  Com.  381 ;  2  Eq.  Ca.  Ab.  769,  pi.  1 ;  3  Bro.  P.  C.  (Toml. 
ed.)  85  ;  Potter  v.  Potter,  1  Ves.  Sen.  437  ;  Piggott  v.  Waller,  7  Ves.  98;  Goodtitle 
V.  Meredith,  2  Mau.  &  S.  5  ;  Guest  v.  Willasey,  12  Moore,  223.  See  also  Doe  v.  Davy, 
Cowp.  158;  Gibson  v.  Montfort,  1  Ves.  Sen.  485. 

1  MuiTay  V.  Oliyer,  6  Iredell,  Eq.  55.  A  will  executed  under  undue  influence  may 
be  republished  and  confirmed  by  a  codicil  executed  afterwards,  and  when  the  testator 
is  free  from  such  influence.  O'Neal  v.  Parr,  1  Rich.  (S.  Car.)  80.  See  1  Williams, 
Ex.  (2d  Am.  ed.)  HI.  So  if  a  married  woman  make  a  will,  being,  at  that  time,  intes- 
table in  law;  still  if,  surviying,  she  republishes  that  will,  subsequent  to  the  death  of 
her  husband,  it  is  a  good  will.  Braham  v.  Bnrchell,  3  Addams,  243.  Where,  from  an 
alteration  in  the  circumstances  of  the  testator,  or  other  cause,  a  will  is  revoked  by  im- 
plication, yet  if  the  testator  refer  to  it  in  an  instrument  itself  duly  attested,  the  will  is 
republished.    Brady  v.  Cubit,  Doug.  31 . 

"  A  codicil  duly  executed  will  operate  as  a  republication  of  the  will  to  which  it 
refers,  whether  the  codicil  be  or  be  not  annexed  to  the  will,  or  be  or  be  not  expressly 
confirmatory  of  it ;  for  every  codicil  is,  in  construction  of  law,  part  of  a  man's  will, 
whether  if  be  described  in  such  codicil  or  not.  1  Williams,  Ex.  (2d  Am.  ed.)  114, 115, 
116  ;  Utterton  v.  Robins,  1  Adol.  &  Ellis,  423  ;  Miles  v.  Boyden,  3  Pick.  216  ;  Brownell 
V.  DeWolf,  3  Mason,  486  ;  Haven  v.  Foster,  14  Pick.  543.  See  Richardson  v.  Rich- 
ardson, C.  W.  Dud.  Eq.  184;  Van  Cortlandtw.  Kip,  1  Hill,  590;  Dunlap  u.  Dunlap, 
4  Desaus.  305,  321 ;  Armstrong  v.  Armstrong,  14  B.  Monroe,  (Ky.)  333. 

A  codicil  referring  inaccurately  to  a  will  may  republish  it.  See  Jansen  v.  Jansen, 
cited  by  Sir  John  NichoU,  in  Rogers  v.  Pettes,  1  Addams,  38  ;  St.  Helens  v.  Lady- 
Exeter,  3  Phillim.  461,  in  note  to  Eawcett  v.  Jones.  A  codicil  will  refer  to  the  last 
in  date  of  several  wills,  if  no  express  date  is  named.  Crosbie  v.  Macdoual,  4  Ves. 
615.  The  republication  of  a  former  will  revokes  one  of  a  later  date,  and  brings  the 
former  will  down  to  the  date  of  the  republication.  2  Bl.  Com.  502.  In  Bagwell  v. 
Elliott,  2  Rand.  190,  a  will  was  reacknowledged  by  the  testator,  and  regularly  attested 
before  witnesses  sometime  after  its  original  execution  ;  and  the  Court  decided,  that 
the  time  of  publication  was  not  necessarily  fixed  by  the  date  of  the  will,  and  proof 
was  admissible  that  it  was  published  on  a  day  subsequent  to  the  date  thereof;  although 
it  had  been  previously  admitted  to  probate,  without  any  particular  notice  that  it  was 
published  on  a  diflFerent  day  from  its  date. 

-  If,  however,  it  appears  on  the  face  of  the  codicil,  that  it  was  not  the  intention  of  the 
testator  to  republish,  the  ordinary  presumption  arising  from  the  existence  of  the  codi^ 
cilwill  be  rebutted.  Strathmore  w.  Bowes,  7  Term  R.  482;  S.  C.  nom.  Bowes  w. 
Bowes,  2  Bos.  &  Pul.  500 ;  Hughes  v.  Turner,  3  Mylne  &  Keen,  666  ;  Smith  v.  Dear- 
mer,  3  Young  &  Jerv.  278 ;  Parker  v.  Biscoe,  8  Taunt.  699  ;  Kendall  v.  Kendall,  5 
Munf.  272. 

Where  a  codicil,  in  its  dispositive  part,  is  applicable  solely  and  expressly  to  the 
property  previously  devised  by  the  will,  it  has  not,  the  effect  of  republishing  the  will, 
so  as  to  carry  after-purchased  property,  notwithstanding  a  more  general  intent  indica^ 
ed  in  its  recital.  Moneypenny  v.  Bristow,  2  Buss.  &  My.  117.  See  Haven  w.  Poster, 
14  Pick.  541.  .    ^  , 

To  give  a  codicil  the  effect  to  republish  a  will  so  as  to  pass  estates  acquired  between 
the  date  of  the  will  and  the  date  of  the  codicil,  the  words  of  the  will  must  be  of  such 
a(  ohafacter,  as,  if  used  at  the  date  of  the  republication,  would  include  the  estate  in 
controversy.    If  the  language  of  the  original  will  be  such  as,  if  used  at  the  date 
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same  principle  applied  to  a  devise  of  estates  within  a  certain 
locality ;  thus,  if  a  testator  devised  all  his  lands  in  the  county  of 
Kent,  and  after  the  execution  of  his  will,  purchased  other  lands 
in  that  county,  and  then  made  a  codicil,  attested  by  three  wit- 
nesses, the  intermediately  acquired  lands  (not  being  otherwise 
disposed  of  by  such  codicil,)  passed  under  the  will,  (a) 

The  circumstance  of  the  testator  having  by  the  codicil  ex- 
pressly devised  paai  of  his  estates  purchased  since  the  execution 
of  the  will,  to  the  uses  therein  declared  concerning  his  residuary 
real  estate,  does  not  exclude  the  rest  of  such  after-purchased 
estates  from  the  operation  of  the  same  residuary  devise,  brought 
down,  by  the  republishing  effect  of  the  codicil,  to  the  date  of 
such  codicil,  (b)  Indeed,  when  we  admit  that  the  eifect  of  the 
republication  is  to  make  the  will  speak  from  the  date  of  the  codi- 
cil, it  follows  that  an  express  devise  in  the  codicil  of  particu- 
lar lands,  acquired  since  the  execution  of  the  will,  to 
[  176  ]  *  the  residuary  devisee,  could  no  more  exclude  the  oth- 
er newly  acquired  lands  from  the  residuary  devise,  so 
republished,  than  a  devise  of  particular  lands  in  the  will  itself 
could  prevent  other  lands,  then  belonging  to  the  testator,  from 
passing  under  such  residuary  clause.  On  the  same  principle, 
an  express  devise  for  .life  of  the  intermediately  acquired  estate, 
to  the  person  who  is  residuary  devisee  in  fee  in  the  will,  would 
not  prevent  the  reversion  in  fee  in  the  same  lands  from  passing 
under  such  devise  to  the  same  devisee,  by  force  of  the  repub- 
lication, (c)  , 

Perhaps,  in  scarcely  any  instance  has  the  republishing  opera- 
tion of  a  codicU  been  carried  to  so  great  a  length  as  in  the  case 
of  Rowley  v.  Eyton,  (d)  where  after-acquired  lands,  expressly 
devised  by  the  codicil  to  the  residuary  devisee  of  the  will,  were 

(a)  Beckford  v.  Paruccott,  Cro.  El.  693 ;  Barnes  v.  Crowe,  1  Ves.  Jan.  486 ;  S.  C. 
4  Bro.  C.  C.  2. 

(b)  Coppin  V.  Fernyhough,  2  Bro.  C.  G.  291 ;  Hulme  v.  Heygate,  1  Mer.  285. 
(cj  Williams  v.  Goodtitle,  10  B.  &  Cress.  895. 

(d)  2  Mer.  128. 

of  the  republication,  it  would  not  include  the  aEter-poTchased  estate  in  its  terms  or 
description ;  or  if  the  act  of  republication  be  accompanied  with  other  provisioinsj  indi- 
cating that  it  was  the  in,tent  of  the  testator  to  limit  the  operation  of  the  will  as  re- 
published, to  the  same  estate,  which  was  given;  and  which  would  legally  pass  by  the 
original  will ;  then  notwithstanding  such  repubUcaaon,  the  devise  will  not  inclu&  the 
after-purchased  estate ;  because  although  there  exists  the  power  to  devise,  yet  the 
intent  is  wanting ;  and  as  both  do  not  concur,  the  after-purchased  estate  does  not  pass. 
Haven  v.  Foster,  14  Pick.  541. 

The  republication  of  a  will,  to  be  effectual  to  pass  lands  acquired  subsequent  to  the 
will,  must  be  attended  with  aUtbe  legal  formalities,  Jackson  v.  Potter,  9  John.  312  ; 
Jackson  !).  Hollbway;  7  John.  394;  Love  «.  Johnston,  12  Iredell,  355.  Since, the 
p^oviisions  of  Stat.  1  Vict.  c.  26,  4  24,  and  similar  provisions  in  some  of  the  States, 
making  the  devise  operate  on  all  the  real  estate  of  the  testator  at  his  death,  the  repub- 
lication of  a  will,  made  since  those  Acts  went  into  operation,  by  which  it  is  merely 
made  to  speak,  from  a  subsequent  date,  is  divested  of  much  of  its  Importance.  See 
York  V.  Walker,  12  Moos.  &  Welsh.  591  ;  Ashley  v.  Waugh,  4  Jur.  572, 
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held  to  be  subject  to  a  general  charge  of  debts  created  by  the 
will.  The  testator,  after  charging  his  real  and  personal  estate 
with  the  payment  of  his  debts,  devised  the  residue  of  his  real 
and  personal  estate  to  his  son  B.,  and  having  subsequently  pur- 
chased several  copyhold  estates,  by  a  codicil  attested  by  three 
witnesses,  devised  them  to  hia  said  son  in  fee.  Sir  W.  Grant, 
M.  R.,  held  that  the  codicil  was  a  republication  of  the  will,  so  as 
to  make  the  after-purchased  lands  subject  to  the  devise  for  pay- 
ment of  debts ;  the  learned  Judge  evidently  assuming,  that  if  the 
specific  devise  had  been  in  the  will,  the  lands  comprised  therein 
would  have  been  subject  to  the  charge,  {a)  Perhaps  it  is  not 
quite  clear  that  the  decision  would  have  been  the  same,  if  the 
codicil  had  devised  the  lands  in  question  to  any  other  person 
than  the  residuary  devisee  in  the  will. 

But,  of  course,  the  operation  of  a  codicil  to  extend  the 
*  devise  in  a  will  made  before  1838,  to  intermediately  [  177  ] 
acquired  lands,  may  be  negatived  by  the  contents  of 
the  codicil  itself,  indicating  a  contrary  intention ;  for  though  the 
republication  takes  place  without  positive  intention,  yet  it  can 
never  operate  in  spite  of  such  intention.  If,  therefore,  it  can  be 
collected  from  the  codicil,  that  the  testator  had  in  his  contempla- 
tion the  identical  property  which  was  the  subject  of  disposition 
in  the  will,  and  that  only,  the  intermediately  acquired  lands  will 
not  pass  under  the  residuary  devise  in  the  will.'  The  leading 
case  in  this  class  is  Bowes  v.  Bowes,  (b)  which  was  as  follows : 
■G.  B.,  in  1749,  made  a  will,  devising  all  his  lands  and  heredita- 
ments (with  certain  exceptions)  to  his  wife,  and  five  other  per- 
sons in  fee,  upon  certain  trusts.  In  1754,  he  bought  and  became 
seised  of  an  undivided  part  of  a  freehold  property.  In  1758,  by 
a  codicil  duly  attested,  reciting  that  he  had  by  his  will  devised 
all  his  lands  and  hereditaments  to  his  wife,  and  the  other  persons 
(naming  them,)  upon  trust,  he  thereby  revoked  all  the  above 
devises,  so  far  as  related  to  two  of  the  trustees ;  and  he  thereby 
gave  and  devised  his  said  lands,  tenements,  and  hereditaments  to 
the  remaining  trustees,  (naming  them,)  their  heirs  and  assigns, 
upon  the  same  trusts  and  purposes  as  he  had  devised  the  same 
by  his  wiU ;  at  the  same  time  revoking  the  legacies  he  had  given 
to  the  removed  trustees.  And  the  testator  concluded  with  declar- 
ing the  codicil  to  be  part  of  his  will.  The  House  of  Lords,  in 
conformity  to  the  unanimous  opinion  of  all  the  Judges,  held  that 
the  will  was  not  republished  so  as  to  pass  lands  acquired  between 
the  will  and  codicU,  on  the  ground  that  the  word  "said"  con- 
fa)  But  on  this  point,  see  Spong  v.  Spong,  1  Yon.  &  J.  300 ;  S.  C.  in  Dom.  Proc. 
3  Bligh,  N.  S.  84. 

(6)  7  Burn.  &  East,  482  ;  S.  C.  2  Bos.  &  P.  500  j  S.  P.  Hughes  v.  Turner,  3  Myl. 
&  Kee.  666. 


1  Hayen  v.  Foster,  14  Pick.  541  ;  York  v.  Waller,  12  Mees.  &  Welsb.  591. 
18* 
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fined  the  operation  of  the  codicil  to  the  lands  which 
[  178  ]      had  actually  been  devised  by  the  *will.    Lord  Thurlow 

(then  ex- Chancellor)  alone  dissented;  the  ground 'of 
his  Lordship's  argument  being,  that  the  testator,  when  he  recited 
his  having  devised  aU  his  lands,  supposed  his  after-purchased 
lands  would  pass ;  and  that  the  words  "  my  said  lands,"  referred 
to  what  he  had  supposed  he  had  conveyed.  Lord  Eldon,  how- 
ever, showed  that  the  House  ought  to  decide  the  question  as  if 
the  will  had  not  passed  the  after-purchased  lands ;  that  when  in 
the  codicil  he  referred  to  the  will  as  having  passed  all  his  lands, 
he  did  no  more  than  recite  his  former  devise ;  but  that  when  he 
came  to  the  operative  part  of  the  codicil,  he  changed  the  tense  of 
the  verb ;  and  though  in  the  former  part  he  said,  "  Whereas,  I 
have  devised,"  &c. ;  yet  in  the  latter  he  said,  "  I  do  hereby 
revoke,  and  I  do  hereby  give  and  devise."  If,  therefore,  by  the 
former  words,  "  aU  my  freehold  and  copyhold  lands,"  the  testa- 
tor were  understood  to  include  aU  the  after-purchased  lands,  by 
the  latter  words  of  the  codicil  he  must  be  understood  to  be 
revoking  a  devise  of  these  lands,  which  he  had  not  at  the  time  the 
will  was  made;  for  his  expressions  of  revocation  were  coex- 
tensive with  the  expressions  of  devise ;  these  expressions,  there- 
fore, unless  explained  by  the  context,  would  be  unintelligible ; 
but  the  word  "said"  clearly  showed  that  they  were  both  in- 
tended to  be  confined  to  the  lands  which  the  testator  possessed 
at  the  time  of  the  will ;  and  this  construction  rendered  them 
consistent. 

So,  in  the  case  of  Parker  v.  Briscoe,  (a)  where  a  testator,  hav- 
ing by  his  will  devised  his  real  estate,  and  subsequently  acquired 
other  lands  by  descent,  but  erroneously  supposing  them  to  have 

passed  to  him  and  his  sons  in  strict  settlement  by  the 
[  179  ]      will  of  the  last  owner,  he,  by  a  *  codicil,  altered  certain 

limitations  in  his  will  for  the  express  purpose  of  pre- 
venting the  union  of  his  own  estates  with  the  estates  supposed 
to  be  devised;  the  Court  concurred  in  the  argument  that  the 
language  of  the  codicil  negatived  the  application  of  the  devise 
in  the  will  to  the  property  in  question. 

Again,  in  Moneypenny  v.  Bristow,  (b)  where  a  testator  having 
by  his  will,  after  certain  particular  devises,  devised  aU  the  residue 
of  his  real  estate  to  his  brothers.  A,  B,  and  C,  by  a  codicil, 
reciting  that  he  was  desirous  of  making  a  more  liberal  provision 
for  his  wife,  and  that  she  might  enjoy  the  whole  of  his  real  estates 
for  her  life,  gave  certain  lands  to  Ms  wife,  which  by  his  will  he 
had  given  to  his  brothers,  and  then  devised  a  certain  property, 
and  all  other  the  real  estate,  which  by  his  will  he  had  given  to 
his  brothers,  in  trust  (inter  alia)  for  his  wife  for  life,  and  subject 

la)  3  J.  B.  Moore,  24. 

(b)  2  Rubs.  &  My,  117.  See  also  Smith  v.  Dearmer,  8  You.  &  J.  278 ;  compare 
with  this  class  of  cases  Williams  v.  Goodtitle,  10  Barn.  &  C.  895,  stated  post,  [184.] 
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thereto,  upon  the  trusts  declared  by  his  will ;  it  was  held  by  Sir  J. 
Leach,  M.  R.,  and  afterwards,  on  appeal,  by  Lord  Brougham,  C, 
that,  notwithstanding  the  generality  of  the  testator's  recited 
intention  respecting  his  wife,  the  terms  of  the  dispositive  part  of 
its  codicil  prevented  its  operating  to  republish  the  residuary 
devise  in  the  will,  so  as  to  comprise  two  freehold  houses  which 
the  testator  had,  since  its  execution,  acquired. 

The  recent  case  of  Ashley  v.  Waugh,  (a)  seems  to  present  the 
extreme  point  to  which  the  doctrine  in  question  has  been  carried. 
By  his  will,  the  testator  devised  all  his  real  estate  to  A  and  B 
upon  trust  for  gale.  By  a  codicil,  after  reciting  this  devise,  he 
revoked  the  appointment  of  A,  and  appointed  C  to  be 
a  trustee  and  executor  *  of  his  "  said  "  will ;  and  the  [  180  ] 
Lord  Chancellor  thought  that  this  case  came  within 
the  principle  of  Bowes  v.  Bowes,  or,  at  all  events,  that  it  was 
not  so  clear  that  lands  intermediately  acquired  passed  under  the 
general  devise  in  the  will,  by  the  republishing  effect  of  the 
codicil,  as  that  a  purchaser  ought  to  be  compelled  to  take  the 
title. 

Hitherto,  republication  has  been  viewed  only  as  affecting 
general  devises.^  In  regard  to  specific  devises,  the  principle, 
that  the  will  speaks  from  the  date  of  the  republication,  is  to  be 
received  with  more  caution  and  reserve.  It  is  clear,  however, 
that  the  devise  of  a  particular  property  republished  by  the  re- 
execution  of  the  will,  or  the  execution  of  a  codicil,  will,  even 
under  the  old  law,  comprise  a  new  estate  in  that  property  inter- 
mediately acquired  by  the  testator,  and  falling  within  the  terms 
of  the  republished  devise.  As  where  a  testator,  by  a  will  made 
before  1838,  devised  a  leasehold  estate  for  lives,  afterwards  re- 
newed the  lease,  and  then  republished  the  will,  it  was  held  that 
the  renewed  lease  passed  under  the  devise,  (b)  So,  where  a  tes- 
tator has  by  such  a  wiU  devised  certain  freehold  lands,  which 
devise  is  revoked  by  a  conveyance  of  the  lands  to  particular 
uses,  with  the  ultimate  limitation  to  the  use  of  the  testator  him- 
self in  fee,  after  which  the  testator  makes  a  codicil  to  his  will, 
duly  attested,  but  without  devising  or  mentioning  the  lands  in 
question,  the  estate  which  reverted  to  the  testator  on  the  execu- 
tion of  the  revoking  conveyance,  passes  by  the  effect  of  th« 
republication,  under  the  devise,  (c) 

Republication  by  codicil  or  otherwise,  however,  did  not,  under 
the  old  law,  extend  a  specific  gift  in  the  will  to  property 
which  that  gift  was  not  originally  intended  to  *  em-      [  181  ] 
brace,  though  answering  to  the  same  description.    Thus 
if  a  testator  by  a  wiU,  made  before  the  year  1838,  devised  his 
estate  caUed  Blackacre,  or  bequeathed  his  horse  called  Bob,  and 

(a)  In  Chancery,  Dec.  10th  &  llth,  1839,  reported  4  Jur.  572. 

(6)  Carte  v.  Carte,  3  Atk.  180.    See  also  Alford  v.  Earle,  2  Vem.  209. 

(c)  Jackson  v.  Hullock,  2  Eden,  263. 
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afterwards  sold  the  estate  or  horse,  and  bought  another  of  the 
same  name,  a  subsequent  codicil,  made  before  the  year  1838, 
did  not  by  its  republishing  force  make  the  devise  or  bequest  ex- 
tend to  the  new  purchase.  So  it  has  been  repeatedly  held  that 
a  legacy  to  a  child,  which  has  been  adeemed  or  satisfied  by  a 
subsequent  advancement  to  the  legatee,  is  not  revived  by  a  con- 
structive republication  of  the  will  by  means  of  a  codicil,  such 
eodicU  not  indicating  an  intention  to  revive  the  legacy,  though: 
containing  an  express  confirmation  of  the  wiU  in  the  usual  gen- 
eral terms,  (a)  ^  The  case  of  Holmes  v.  Coghill  (b)  seems  to 
afford  a  further  illustration  of  the  principle.  There  the  testator 
having,  under  his  marriage  settlement,  (subject  to  an  estate  for 
life  in.  himself  and  an  estate  tail  limited  to  his  sons  in  strict 
settlement,)  a  power  to  charge  £2000  upon  certain  estates,  exe- 
cuted that  power  by  wiU  duly  attested.  Afterwards,  he  and 
his  eldest  son  suffered  a  common  recovery,  and  limited  the  lands 
to  uses  discharged  from  the  power.  ,By  the  same  instrument 
they  limited  to  the  testator  a  power  by  will  to  charge  the  £2000 
on  other  lands.  Subsequently,  he  executed  a  codicil,  duly  at- 
tested, to  his  wUl.  It  was  contended  that  this  codicU,  by  re- 
publishing the  wiU,  rendered  it  a  good  execution  of  the  new 
power.  But  Sir  William  Grant,  though  he  admitted  the  gen- 
eral principle  as  to  republication,  held  that  this  was  not  a  good. 

execution  of  the  power.  "  It  speaks,"  said  he,  "  only 
[  182  ]      of  *  the  power  given  by  the  marriage  settlement,  which 

was  as  much  gone  as  if  it  had  never  existed.  There 
is  no  way  in  which  the  wiU  can  be  made  to  speak  of  the  new 
power,  for  a  new  consideration  affecting  difFeren,t  estates." 

The  same  principle,  of  course,  applies  to  the  objects  of  gift ; 
it  is  clear,  therefore,  that  a  codicil  did  not  and  does  not,  (for 
here  the  new  and  old  law  coincide,)  by  its  republishing  opera- 
tion, revive  a  devise  or  bequest,  the  object  of  which  has  pre- 
viously died  in  the  testator's  lifetime.  Thus,  if  a  testator 
devises  lands  to  his  nephew  John,  who  dies  in  the  testator's 
lifetime,  and  he  afterwards  has  another  nephew  of  the  same 
name,  the  republication  of  the  will  would  be  inoperative  to 
carry  the  property  to  the  second  nephew  John,  (c)  The  case 
of  Perkins  v.  Micklethwaite,  (d)  indeed,  may  seem  at  first  sight 
to  contradict  this  position,  for  in  that  case  a  legacy  originally 

(o)  Izard  v.  Hurst,  2  Freem.  224;  Monck  v.  Lord  Monck,  1  Ball.  &  Bea.  298; 
Booker  v.  Allen,  2  Buss.  &  My.  270 ;  Powis  v.  Mansfield,  3  My.  &  C.  376.  See  also 
Drinkwater  v.  !E"alconer,  2  Ves.  Sen.  623 ;  Crosbie  v.  Macdoual,  4  Ves.  610. 

(6)  7  Ves.  499 ;  S.  C.  12  Ves.  206. 

(c)  See  2  Ves.  Sen.  626.    See  also  Doe  u.  Kelt,  4  Durn.  &  East,  601. 

((/)  1  P.  W.  275. 

1  A  codicil  republishing  a  will,  makes  the  will  speak  from  the  date  of  the  codicil 
for  the  purpose  of  passing  after-purchased  lands,  but  not  for  tlie  purpose  of  reviving 
a  legacy  revoked,  adeemed,  or  satisfied.  Powis  v.  Mansfield,  3  Mylne  &  Craig,  359; 
Langdon  v.  Astor,  16  New  York,  (2  Smith,)  9  j  Paine  v.  Parsons,  14  Pick.  318. 
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designed  for  a  son  of  the  testator,  who  died  after  the  execution 
of  the  wUl,  was  held  to  belong,  by  the  effect  of  the  codicil,  to 
a  subsequently  born  son  of  the  same  name;  but  the  express 
terms  of  the  codicil,  appear  to  have  warranted  the  construction, 
since  it  gave  to  the  latter  a  legacy  over  and  above  what  the  testa- 
tor had  given  him  by  his  will. 

The  effect  of  republication  can  never  extend  farther  than  to 
give  the  words  of  the  will  the  same  force-  and  operation  as  they 
would  have  had  if  the  will  had  been  executed  at  the  time  of 
republication ;  ^  it  cannot  invest  with  a  devising  efficacy  ex- 
pressions which  originally  had  none ;  and,  therefore,  where  (a)  a 
testator  who  was  devisee  in  tail  of  certain  lands,  in  allusion  to 
them,  said,  "  which,  though  I  could  now  legally  dispose 
of,  I  mean  fuUy  to  *  confirm  to  the  devisees  in  remain-  [  183  ] 
der,"  and  afterwards  suffered  a  common  recovery  of  the 
lands,  to  the  use  of  himself  for  life,  remainder  to  such  uses  as  he, 
by  deed,  will,  or  codicil,  should  appoint.  He  then  executed  a 
codicil,  whereby  he  expressly  confirmed  the  will;  and  it  was 
contended,  that  the  effect  of  the  whole  was  to  pass  the  estates 
in  question  to  the  remainder-men ;  but  the  Court  of  King's 
Bench  held  that  the  will  contained  no  devise,  the  expressions 
rather  importing  an  intention  to  leave  the  property  alone  than  to 
dispose  of  it,  and  that  the  codicil  could  not  alter  the  construc- 
tion. 

Though  it  is  quite  clear,  as  we  have  seen,  that  republication 
has  no  effect  in  restoring  the  operation  of  a  specific  devise  which 
has  failed  by  the  decease  of  its  object  in  the  testator's  lifetime, 
yet  it  was  somewhat  doubtful  under  the  old  law,  whether  lands, 
of  which  a  devise  in  fee  had  so  lapsed,  passed  by  a  residuary 
devise  in  the  republished  will.  This  seems  to  depend  on  the 
point  whether,  if  the  specific  devisee  had  been  dead  when  the 
will  was  made,  the  residuary  devise  would  have  comprised  the 
lands  expressed  to  be  given  to  the  person  so  deceased ;  for,  if  it 
would  not,  then  the  lands,  the  devise  of  which  subsequently 
lapses,  could  not,  by  the  effect  of  the  republication,  pass  under 
the  residuary  devise;  because  republication  merely  makes  the 
will  speak  from  its  own  date,  and  cannot  bring  within  the  scope 
of  a  devise  in  the  wiU  any  subject  which  it  would  hot  have 
comprehended,  in  case  the  circumstances  under  which  the  re- 
publication takes  place,  had  existed  at  the  period  of  the  original 
execution  of  the  will.  In  short,  the  inquiry  is  no  other  than 
simply  this,  whether,  under  wills  made  before  1838,  a  residuary 

{a)  Lane  v.  Wilkinson,  10  East,  241. 


'  1  A  codicil  properly  attested  may  be  a  republication  of  a  will  so  as  to  give  effect  to 
a  devise,  otherwise  void  on  account  of  the  devisee  being  a  witness  to  the  original  will. 
Mooers  v.  White,  6  Johns.  Ch.  375.  ^ 
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devise  includes  partieular  lands,  the  devise  of  which  is  void  ab 
initio.  •  :  '  ' 

[184  ]  The  authorities  on  the  point  are  few  and  *  inconclu- 

sive. In  Doe  V.  Sheffield,  (a)  the  Court  of  King's  Bench 
treated  it  as  clear,  that  where  a  testator  devised  certain  lands  to 
the  sisters  of  A,  and  the  residue  of  his  lands,  not  thereinbefore 
disposed  of,  to  B,  and  it  turned  out  that  all  the  sisters  of  A 
were  dead  when  the  wiU  was  made,  the  lands  in  question  passed 
by  the  residuary  clause.  The  real  facts  of  the  case,  however,  as 
eventually  ascertained,  did  riot  raise  the  question. 

In  Williams  v.  Goodtitle,  (b)  a  testator,  by  his  will,  gave  all 
the  residue  of  his  estate,  not  before  devised,  to  his  wife  in  fee. 
He  then  purchased  other  real  estates,  and  afterwards  made  a 
codicil  attested  by  three  witnesses,  whereby,  after  reciting  that 
he  had  by  his  will  devised  the  residue  of  the  estate  he  was 
then  possessed  of,  (c)  he  ratified  and  confirmed  his  will.  The 
testator  then,  reciting,  that  since  the  date  of  his  will  he  had 
purchased  other  property,  devised  the  same  to  his  wife  for  life, 
and,  after  her  death,  the  testator  devised  part  of  the  newly  pur- 
chased estates  upon  trusts  that  were  bad  in  law,  and  the  residue 
specifically  to  other  persons  in  fee.  The  question  was,  whether 
the  widow  was  entitled,  under  the  residuary  devise  in  the  will, 
to  the  part  ineffectually  attempted  by  the  codicil  to  be  devised, 
and  the  Court  determined  that  she  was.  Lord  Tenterden,  C.  J., 
observed,  that  the  will  and  codicil  were  to  be  considered  as  one 
instrument  made  at  the  date  of  the  codicil.  Then,  it  appears, 
that  there  is  a  devise  to  the  wife  for  life,  then  certain  other  de- 
vises follow,  and,  lastly,  there  is  a  general  residuary  clause  in 
favor  of  the  wife.  His  Lordship  said,  it  was  admitted,  that,'  if 
all  that  were  in  a  will,  the  particular  devise  and  resi- 
[  185  ]  duary  *  clause  might  well  stand  together,  and  the 
wife  would  take  under  the  residuary  clause  ;  and,  he 
thought,  that  the  expression  at  the  commencentient  of  the  codi- 
cil showed  the  intention  of  ~  the  testator  to  have  been  to  ratify 
his  will  as  to  all  that  he  was  possessed  of  at  the  time  of  the  ratir 
fication. 

Although,  in  the  cases  just  stated,  the  extension  of  a  resid- 
uary clause  to  lands  comprised  in  a  specific  or  particular  de- 
vise in  fee,  which  is  void  ab  initio,  appears  rather  to  have  been 
assumed  than  discussed,  and  though,  if  the  matter  were  res 
Integra,  there  might  be  ground  to  contend,  that  a  residuary  de- 
vise, being  in  its  nature  specific,  ought  not  to  extend  to  any 
interest  in  real  estate,  which  the  will  purports  to  dispose  of; 

(a)  13  East,  526. 
i>j  10  Barn.  &  Cress.  895. 

(c)  The  testator,  it  will  be  observed,  inaccurately  recited  the  devise,  which  was  of 
the  real  estate  generally ;  but  this  was  not  considered  to  bring  the  case  within  the 
doctrine  of  Bowes  v.  i^wes,  stated  ante,  177.  ,. , 
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yet,  considering  how  imperfectly  this  principle  has  been  adhered 
to,  the  probability  is,  that  a  residuary  clause  would  be  held  (in 
accordance  with  the  notion  of  the  Judges  who  decided  Doe  v. 
Sheffield  and  Williams  v.  Goodtitle,)  to  take  in  all  that  is  not 
effectually  disposed  of  according  to  circumstances  existing  at 
the  making  of  the  will ;  and,  consequently,  that  in  the  case  of 
the  lapse  of  a  particular  devise  in  fee,  succeeded  by  the  republi- 
cation of  the  will,  a  residuary  clause  in  the  republished  will 
would  operate  on  the  lands  comprised  in  the  lapsed  devise. 
The  point,  however,  cannot  be  considered  as  settled,  and  possi- 
bly now  may  never  arise,  as  it  cannot  occur  under  a  will  made 
since  the  year  1837 ;  the  recent  Act  having  (sect.  25)  expressly 
and  (as  preventing  all  such  questions,)  most  beneficially  extend- 
ed a  residuary  devise  to  all  property  comprised  in  lapsed  or  void 
devises. 

If  the  residuary  devise  itself  has  lapsed,  of  course  the  repub- 
lication of  the  will  is  inoperative  to  impart  new  efficacy  to  the 
devise,  as  well  where. the  lapse  affects  an  aliquot  share 
only  of  the  residue,  as  where  it  embraces  *  the  entirety.  [  186  ] 
Thus,  if  a  testator  devise  the  residue  of  his  lands  to  A, 
B,  and  C,  as  tenants  in  common  in  fee,  and  A  dies,  and  then 
the  testator  makes  a  codicil  to  his  wUl,  by  the  effect  of  which 
the  will  is  republished,  he  would  nevertheless  die  intestate  as  to 
one  third,  since  the  subsisting  devise,  which  originally  embraced 
two  thirds  only,  could  never,  by  the  mere  effect  of  the  republi- 
cation, be  expanded  into  a  gift  of  the  entirety. 

The  doctrine  of  republication  will  lose  much  of  its  interest 
under  the  new  law,  not,  indeed,  by  the  effect  of  the  provision 
which  dispenses  with  publication  as  part  of  the  ceremonial  of 
execution,  (though  this  may  seem  to  render  the  term  re-publica- 
tion scarcely  appropriate,)  (a)  but  by  the  operation  of  the  enact- 
ment, which  makes  the  wiU  speak,  in  regard  to  the  subjects  of 
disposition,  from  the  death  of  the  testator ;  and  more  especially 
of  the  provision,  which  extends  a' general  or  residuary  devise,  to 
all  the  real  estate  to  which  the  testator  liiay  happen  to  be  enti- 
tled at  his  decease.  This,  of  course,  will  render  it  unnecessary, 
in  regard  to  wills  made  since  1837,  to  have  recourse  to  the 
doctrine  which  makes  a  codicil,  by  means  of  its  republishing 
force,  extend  a  general  devise  -in  a  will  to  after-acquired  real 
estate. 

It  is  to  be  remembered,  however,  that  with  respect  to  the 
objects  of  the  gift,  the  recent  statute  leaves  the  preexisting  law 
untouched ;  though,  considering  how  slight  an  effect  is  produced 
by  a  republishing  codicil  in  this  respect,  (for  we  have  seen  that 
it  does  not  revive  a  lapsed  gift,)  this  forms  no  very  large 
exception  to  the  remark,  as  to  the  diminished  practical  interest 

(a)  But  see  34th  section  of  the  Act,  stated  post,  187. 
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of  the  doctrine  of  republication,  in  connection  with  the  new 

law. 
[  187  ]  *  However,  where  a  will  made  before  is  republished 

by  a  codicil  made  on  or  since  the  first  of  January,  1838, 
or  by  reexecution,  in  the  manner  prescribed  by  the  new  law, 
the  effect  of  such  republication  will  be  most  important ;  it  will 
not,  as  heretofore,  merely  extend  any  general  or  residuary  devise 
in  such  will  to  intermediately  acquired  real  estate,  but  will,  un- 
less a  contrary  intention  be  indicated,  bring  within  its  operation 
all  the  real  estate  to  which  the  testator  may  be  entitled  at  his 
decease,  and  make  the  will  speak,  in  regard  to  the  property 
comprised  in  it,  from  that  period  ;  in  short,  the  codicil,  (the  con- 
tents not  forbidding,)  or  the  reexecution,  wiU  have  the  effect  of 
subjecting  the  will  for  all  purposes  to  the  operation  of  the  new 
Act,  the  34th  section  l;iaving  expressly  provided,  that  eveiry  will 
reexecuted,  or  republished,  or  revived  by  any  codicil,  shall,  for 
the  purposes  of  the  Act,  be  deemed  to  be  made  at  the  time  at 
which  the  same  shall  be  so  reexecuted,  republished,  or  revived. 
It  remains  only  to  be  observed  that  a  codicil  or  reexecution 
may  still,  as  formerly,  operate  to  revive  a  will  which  has  been 
revoked  by  marriage,  or  by  a  subsequent  will,  or  otherwise ;  but 
the  remarks  on  this  subject  have  been  anticipated  in  a  former 
chapter,  (a)  to  which  the  reader  is  referred. 

(a)  Ante,  p.  171. 
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CHAPTER  IX. 

PEOBATE    OF    WILLS. 

Section  I. 
Jurisdiction  over  Wills,  arid  Effect  of  Probate. 

Forms  of  proof  of  wills. 

Modes  of  compelling  probate. 

Persons  by  whom,  and  time  within  which,  a  will  should  be  proved. 

Evidence  in  testamentary  cases. 

Subscribing  witnesses,  when  they  must  be  called. 

When  their  handTOiiting  may  be  proved.  ' 

Failure  of  recollection  by  subscribing  witness. 

Denial  of  his  signature  by  witness. 

When  it  is  sufficient  to  prave  handwriting  of  testator  alone. 

Proof  of  a  will  lost  or  destroyed. 

In  England,  wills  of  personalty  must  be  proved  in  the  Eccle- 
siastical Court.  It  appears  to  have  been  a  subject  of  much 
controversy,  whether  the  probate  of  wills  was  originally  a  mat- 
ter of  exclusive  ecclesiastical  jurisdiction ;  ^  but  whatever  may 
have  been  the  case  in  earlier  times,, it  is  certain  that,  at  this  day, 
the  Ecclesiastical  Court  is  the  only  court  in  which,  except  by 
special  prescription,  the  validity  of  wills  of  personalty,  or  of  any 
testamentary  paper  whatever  relating  to  personalty,  can  be  es- 
tablished or  disputed.^  Equity  indeed  considers  an  executor  as 
trustee  for  the  legatees  in  respect  to  their  legacies,  and,  in  cer- 
tain cases,^  as  trustee  for  the  next  of  kin  of  the  undisposed  sur- 
plus ;  and  as  all  trusts  are  the  peculiar  objects  of  equitable  cog- 
nizance, courts  of  equity,  will  compel  the  executor  to  perform 
these  his  testamentary  trusts  with  propriety.  Hence,  although,, 
in  those  courts,  as  well  as  in  courts  of  law,  the  seal  of  the  Eccle- 
siastical Court  is  conclusive  evidence  of  the  factum  of  a  will  of 
personal  property,  an  equitable  jurisdiction  has  arisen  of  constru- 
ing' the  wiU,  in  order  to  enforce  a.  proper  performance  of  the 
trusts  of  the  executor.  The  courts  of  equity  are  accordingly 
sometimesf  courts  of  construction,  in  contradistinction  to  the 
spiritual  courts,  which,  although  they  als,o  are  courts  of  con- 
struction, are  the  only  courts  of  probate.* 

1  Bac.  Abr.  Ex.  (c) 

^  Fonbl.  Treat.  Eq.  Pt.  2,'e.  1,  §  1,  n,  a.;  Bac.  Abr.  Ex.  (e)  1 ;  Gascoyne  v.  Chan- 
dler, 2  Cas.  Temp.  Lee,  241. 

'  In  all  cases  in  the  United  States.  2  Story,  Eq.  Jur.  §  1208 ;  Hays  v.  Jackson,  6 . 
Mass.  153 ;  Hill  v.  Hill,  2  Hayw.  298. 

*  1  Williams,  Ex.  (2d  Am.  ed.)  170,  171. 

VOL.  I.  19 
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The  consequence  of  this  exclusive  ecclesiastical  jurisdiction 
is,  that  an  executor  cannot  assert  or  rely  on  his  right  in  any 
other  court,  without  showing  that  he  has  previously  established 
it  in  the  spiritual  court ; '  the  usual  proof  of  which  is,  the  pror 
duction  of  a  copy  of  the  will  by  which  he  is  appointed,  certified 
under  the  seal  of  the  ordinary.  This  is  usually  called  the  pro- 
bate, or  the  letters  testamentary.  In  other  Words,  nothing  but 
the  probate,  (or  letters  of  administration  with  the  will  annexed, 
when  no  executor  is  therein  appointed,  or  the  appointment  of 
executor  fails,)  or  other  proof,  tantamount  thereto,  of  the  admis- 
sion of  the  will  in  the  spiritual  court,  is  legal  evidence  of  the 
will  in  any  question  respecting  personalty.* 

An  executor  in  England  may  perform  almost  all  the  acts  in- 
cident to  his  office,  except  only  some  of  those  which  relate  to 
suits,  before  he'  proves  the  wiU  in  the  spiritual  courts.^ 

In  Strong  v.  Perkins,*  it  was  held  that  an  executor  derives  his 
authority  from  the  testator,  and  may  commence  an  action  as 
such,  before  probate  of  the  will.^ 

In  Massachusetts,  Maine,  Vermont,  New  Hampshire,  and 
Michigan,  it  is  expressly  provided  by  statute,  that  "no  will  shall 
be  effectual  to  pass  either  real  or  personal  estate,  unless  it  shall 
have  been  duly  proved  and  allowed  in  the  Probate  Court."  ®  In 
Massachusetts  and  Maine,  this  is  merely  affirmative  of  the  law 
as  it  stood  in  those  States  before  this  legislative  provision,  on 
the  construction  of  former  statutes.'^  Such  is  also*  the  law  in 
Ohio,^  in  Rhode  Island,^  and  probably  in  some  other  States.'" 

1  Hensloe's  case,  9  Co.  38,  a. ;  Fonbl.  Treat.  Eq.  b.'  4,  Pt.  2,  c.  1,  §  2  ;  Chaunter  v. 
Chaunter,  U  Viner,  Abr.  205. 

■^  Rex  V.  Nethetseal,  4  T.  R.  260 ;  1  Williams,  Ex.  (2d  Am.  ed.)  172. 

8  Godolph.  Pt.  2,  c.  20,  §1 ;  Wankford  v.  Wankfoid,  1  Salk.  301 ;  Bagwell  v.  El- 
liott, 2  Band.  194,  per  Green,  J. ;  1  Williams,  Ex.  (2d.  Am.  ed.)  172^180;  Strong  v. 
Perkins,  3  N.  Hamp.  517  ;  1  Arnould,  Ins.  233.  Where  one  named  as  executor  in  a 
will,  paid  a  debt  in  fall  before  probate  of  the  will,  under  an  erroneous  belief  that  the  ■ 
estate  was  solvent,  and  afterwards  took  out  letters  testamentary,  it  was  held,  that  he 
was  entitled  to  recover  back  the  difference  between  the  sum  tlius  paid  and  the  sum 
allowed  by  the  Judge  of  Probate  on  the  report  of  Commissioners  of  Insolvency. 
Bliss  V.  Lee,  17  Pick.  83.  ■ 

*  3  N.  Hamp.  517. 

5  But  in  Kittredge  ».  Folsom,  8  N.  Hamp.  HI,  it  seems  to  have  been  doubted 
whether,  under  Stat.  N.  Hamp.  July  2, 1822,  requiring  bonds  to  be  given  by  the  execu- 
tor before  he  intermeddled  with  the  estate,  an  individual  named  as  executor  could  do 
any  act  as  such  until  after  probate  of  the  will. 

"  Kev.  Stat.  Mass.  1836,  c.  62,  5  32 ;  Kev.  Stat.  Maine,  1840,  c.  92,  §  25  ;  Eev.  Stat 
Verm.  1839,  c.  45,  ^  20;  Kev.  Stat.  N.  Hamp,  c.  157,  §  1;  Eev.  Stat.  Mich.  1838, 
p.  275.  A  will  may  be  proved  in  the  Probate  Court  at  any  time,  evedHfter  the  lapse 
of  twenty  years,  for  the  purpose  of  establishing  a  title  to  real  estate.  Shumwav  v 
Holbrook,  1  Pick.  114.  ' 

'  Shumway  w.  Holbrook,  1  Pick.  114;  Dublin  v.  Chadbourn,  16  Mass.  433;  Ex 
parte  Fuller,  2  Story,  C.  C.  327,  332  ;  Spring  v.  Parkman,  3  Eairf.  127  ;  Hutch  ns  v. 
State  Bank,  12  Metcalf,  421.  ' 

'  Swazey  V.  Blackman,  8  Ohio,  5 ;  Bailey  v.  Bailey,  Ib.-245 ;  Hall  v.  Ashby,  9  Ohio, 
95;  Wilson  u.  Tappan,  6  Ohio,  172.  ' 

n/.^w'n  •"■  C*''^^"®'  2  t!urtis,  C.  C.  202;  Tompkins  v.  Tompkins,  1   Story,  C.  0. 
355 ;  Wilkinson  v.  Leland,  2  Peters,  (U.  S.)  655. 
w  See  Budd  v.  Brobke,  3  Gill,  198;  Ratcliflf  v.  Ratcliff,  12  Smedes  &  Marsh.  134. 
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A  will  cannot  be  used  as  evidence  in  any  court  of  common 
law  in  New  Hampshire,  until  it  has  been  duly  proved  and  al- 
lowed in  a  probate  court.^  A  will  made  in  a  sister  State,  must 
be  recorded,  in  Ohio,  before  any  title  under  it  can  vest  in  the 
devisee.^  In  Virginia,  it  was  held  not  necessary  that  a  will 
should  be  proved  in  a  court  of  probate,  in  order  to  give  it  valid- 
ity as  a  win  of  land,  in  Bagwell  v.  Elliott.^  But  if  proved  in 
that  court,  it  seems  that  it  will  be  binding  as  to  the  authencity 
of  the  will,  with  respect  to  both  the  real  and  the  personal  es- 
tate.* 

A  will  made  in  execution  of  a  power,  by  a  married  woman  or 
other  person,  must  be  proved  in  the  court  of  probate,  before  it 
can  be  acted  on  elsewhere,  exactly  as  any  other  will.^ 

Probate  is,  however,  operative  merely  as  the  authenticated 
evidence,  and  not  at  all  as  the  foundation,  of  the  title  to  the 
property  disposed  of  by  the  will.  The  title  passes  to  the  devisee 
or  legatee  at  the  death  of  the  testator,  and  the  probate  of  the 
will  relates  back  to  that  time.^  The  will  before  probate  is,  in 
no  just  juridical  sense,  a  nullity.  The  probate  ascertains  nothing 
but  the  original  validity  of  the  will  as  such,  and  that  the  instru- 
ment, in  fact,  is  what  it  purports  on  its  face  to  be.^ 

EFFECT    OF   PROBATE. 

In  England,  the  Ecclesiastical  Courts  have  no  jurisdiction 
whatsoever  over  wills,  excepting  such  as  relate  to  personal  es- 
tate ;  and  consequently  the  probate  thereof  by  the  sentence  or 
decree  of  those  courts  is  wholly  inoperative  and  void,  except  as 
to  personal  estate  ;  it  is  not,  as  to  the  realty,  even  evidence  of 
the  execution  of  the  wiU.  The  validity  of  wills  of  real  estate  is 
solely  cognizable  by  courts  of  common  law,  in  the  ordinary 
forms  of  suits ;  and  the  verdict  of  the  jury  in  such  suits,  and  the 
judgment  thereon,  are,  by  the  very  theory  of  the  law,  conclusive 
only  as  between  the  parties  to  the  suit  and  their  privies.  But 
the  sentence  or  decree  of  the  proper  Ecclesiastical  Court  is,  in 
reference  to  the  personalty,  final  and  conclusive  as  to  the  valid- 
ity or  invalidity  of  the  will.  The  same  question  cannot  be  re- 
examined or  litigated  in  any  other  tribunal.    The  reason  of  this 

In  Connecticut,  the  Probate  Court  is  the  only  tribunal  competent  to  decide  the  ques- 
tion of  the  du?  execution  of  a  will.     Fortune  a.  Buck,  23  Conn.  1. 

'  Strong  V.  Perkins,  3  N.  Hamp.  517,  518  ;  Kittredge  v.  Folsom,  8  N.  Hamp.  111. 

2  Wilson  V.  Tappan,  6  Ohio,  172 ;  Bailey  v.  Bailey,  8  Ohio,  239.  • 

8  2  Rand.  190.     So  in  Arkansas,  Campbell  v.  Garven,  5  Pike,  (Ark.)  458. 

*  2  Rand.  196,  200,  per  Green,  J. 

6  Picquet  v.  Swan,  4  Mason,  443 ;  Holman  v.  Perry,  4  Metcalf,  492,  498 ;  Osgood 
V.  Breed,  12  Mass.  525;  Newburyport  Bankw.  Stone,  13  Pick.  423;  1  Williams,  Ex. 
{2d  Am.  ed.)  240 ;  Ross  v.  Ewer,  3  Atk.  160,  ante,  35,  note. 

»  Fuller,  Ex  parte,  2  Story,  C.  C.  327  ;  Spring  v.  Parkraan,  3  Fairf.  127  ;  1  Wil- 
liams. Ex.  (2d  Am.  ed.)172;  2  Greenl.  Ev.  §339;  Strong  K.Perkins,  3  N.  Hamp. 
517,  518 ;  Hall  v.  Ashby,  9  Ohio,  96 ;  Fleeger  v.  Poole,  2  M'Lean,  189. 

7  Fuller,  Ex  parte,  2  Story,  C.  C.  332.. 


220  PBOBATE  OF  WILLS. 

is,  that  it  being  the  sentence  or  decree  of  a  court  of  competent 
jturisdistion,  directly  upon  the  very  subject-matter  in  controversy, 
to  which  all  -persons  who  have  any  interest  are,  or  may  make 
themselves,  parties,  for  the  purpose  of  contesting  the  validity  of 
the  will,  it  necessarily  follows  that  it  is  conclusive  between  all 
parties.^ 

But  in  many  of  the  United  States,  courts  have  been  establish- 
ed by  statute,  under  the  title  of  Courts  of  Probate,  Orphans' 
Courts,  Courts  of  Surrogate,  Ordinary,  Register's  Court,  or  other 
names,  with  generaJ,power  to  take  the  probate  of  vdlls,  no  distinc- 
tion being  expressly  mentioned  between  wills  of  personal,  and 
wills  of  real,  estate  ;  and  where  such  ^ower  is  conferred  in  gen- 
eral terms,  it  is  understood  to  give  to  those  courts  complete  juris- 
diction over  the  probate  of  wills,  as  well  of  real  as  of  personal 
estate,  and  hence  their  decrees  have  been  held  to  be  conclusive 
upon  the  question  of  the  validity  of  such  wills,  in  relation  both 
to  real  and  personal  estate,  and  not  reexaminable  in  any  other 
couxt.^ 

"  *  '  ^~  ' 

1  Tompkins  «.  Tonqpkins,  1  Story,  C.  C.  552,  553;  1  Williams,  Ex.  (2d  Am.  ed.) 
368  to  376;  ,1  Greeril.  Ev.  §  550;  2  lb.  §  672;  ante,  [23"|  note;  Muir  v.  Leake  & 
Watts  Orphan  House,  3  Barbour,  Ch.  477 ;  Thompson  v.  Thompson,  9  Barr,  88  ; 
Touvergne  ».  New  Orleans,  18  Howard,  (U.  S.)  470.  But  if  the  court  of  probate  had 
not  jurisdiction,  or  if  the  testator  should  turn  out  to  be  alive,  of  course  the  probate 
of  the  will  would  be  void.    2  Greenl.  Ev.  §  339  ;  Moore  v.  Tanner,  5  Monroe,  42. 

2  Thus  it  has  been  held  in  Maine,  Potter  v.  Webb,  2  Greenl.  257  ;  Small  v.  Small, 
4  Greenl.  220,  225  ;  Fuller,  Ex  parte,  2  Story,  C.  C.  327,  328,  329 ;  Patten  v.  Tall- 
man,  27  Maine,  17 :  In  Massachusetts,  Osgood  v.  Breed,  12  Mass.  533,  534  ;  Dublin 
w.  Chadbourn,  16  lb.  433,  441;  Laughton  v.  Atkins,  1  Pick.  548,  549;  Brown  w. 
Wood,  17  Mass.  68,  72  ;  Parker ^;.  Parker,  11  Gushing,  519;  Tompkins  v.  Tompkins, 
1  Story,  C.  C.  554 :  In  Rhode  Island,  Tompkins  v.  Tompkins,  1  Story,  C.  C.  547 : 
In  New  Hampshire,  toplin  v.  Hawke,  8  N.  Hatnp.  124  ;  Strong  v.  Perkins,  3  lb.  517, 
518 :  In  Connecticut,  Jndson  w.Lftke,  3  Day,  318  ;  Bush  v.  Sheldon,  1  lb.  170 ;  For- 
tune V.  Buck,  23  Conn.  1  :  In  Lonisiana,  Lewis  v.  Lewis,  5  Louis.  388,  393,  394 ; 
Donaldson  v.  Winter,  1  Louis.  137,  144.  In  Dublinw.  Chadbourn,  16  Mass.  433,442, 
it  was  held  in  Massacnnsetts  that,  in  no  case  can  the  due  execution  of  a  will,  the  sani- 
ty of  the  testator,  the  attestation  of  the  witnesses,  or  any  question  of  the  kind,  be  tried 
in  the  courts  of  common  law.  The  probate  of  the  will,  so  long  as  it  remains  unre- 
versed, is  conclusive  upon  such  questions.  See  Poplin  v.  Hawke,  8  N.  Hamp.  124'. 
So  the  probate  of  the  will  of  a  married  woman,  unappealed  from  and  unreversed,  is 
final  and  conclusive  upon  the  heirs-at-law  of,  the  testator,  and  they  cannot,  in  a  court 
of  common  law,  denj  the  legal  capacity  of  the  testatrix  to  make  such  will.  Parker 
V.  Parker,  U  Gushing,  519.  See  also  Judson  ».  Lake,  3  Day,  318 ;  Kohinson  v.  Al- 
len, 11  Grattan,  ( Va.)  785^  Poplin  v.  Hawke,  8  N.  Hamp.  124  ;  Cassels  v.  Vernon,  5 
Mason,  332  ;  Picquet  d.  Swan,  4  Mason,  443,  461,  462.  This  is  true  even  in  regard 
to  a  will  made  and  admitted  to  probate  in  another  §tate  or  country,  which  has  also 
been  allowed  and  recorded  in  Massachusetts  according  to  the  mode  prescribed  by  the 
statute  of  that  State.  Parker  v.  Parker,  11  Gushing,  519;  Dublin  v.  Chadbourn,  16 
Mass.  433.  So  it  was  held  in  Ohio,  that  a  will  made  iii  another  State,  according 
to  the  law  of  the  lattet  State,  if  admitted  to  probate  in  Ohio,  will  pass  lands  in  Ohio, 
though  not  executed  according  to  the  laws  of  Ohio.  Bailey  v.  Bailey,  8  Ohio,  239. 
See  Meese  v.  Keefe,  10  Ohio,  362. 

,  In  some  of  the  States  the  probate  of  wills  of  real  estate  is  not  held  conclusive  until 
after  the  lapse  of  a  certain  number  of  years  ;  as  in  Virginia,  after  seven  years,  Parker 
V.  Brown,  6  Grattan,  554 ;  see  Bagwell  v.  Elliott,  2  Band.  190,  200 ;  In  Alabama, 
after  five  years,  Darrington  v.  Borland,  3  Porter,  37,  38';  Hardy  v.  Hardy,  26  Alaba- 
ma, 524  ;  Tarvcr  v.  Tarver,  9  Peters,  180  ;  In  Mississippi,  after  five  years,  Scott  v. 
Calvit,  3  Howard,  (Miss.)  157,  158  :  In  Ohio,  (unless  reversed  in  manner  prescribed 
by  statute  in  that  State),  after  two  years,  Bailey  v.  Bailey,  8  Ohio,  246 ;  Swazey  v. 
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In  Maine,  Massachusetts,  Vermont,  New  Hampshire,  and 
Michigan,  it  is  expressly  provided  by  statute,  that  "  the  probate 
of  a  will  devising  real  estate  shall  be  conclusive  as  to  the  due 
execution  of  the  will,  in  like  manner  as  it  is  of  a  will  of  personal 
estate."  i 

A  party  who  has  received  a  legacy  under  a  will,  cannot  be 
permitted  to  contest  the  validity  of  such  will,  without  repay- 
ing the  amount  of  the  legacy,  or  bringing  the  money  into  court. 
And  the  rule  applies  even  if  the -party  was  a  minor  when  the 
legacy  was  received.'' 

FOREIGN    WILLS. 

The  general  rule  of  law,  both  in  England  and  the  United 
States,  is,  that  letters  testamentary  granted  abroad,  give  no 
authority  to  sue  or  to  be  sued  in  another  jurisdiction,  though 
they  may  be  sufficient  ground  for  new  probate  authority.^  This 
rule  does  not  apply,  except  where  the  party  sues  in  right  of  the 
deceased.  If  he  sues  in  his  own  right,  though  the  right  be 
derived  under  a  foreign  will,  no  new  administration  need  be 
taken  out,  if  it  does  not  affect  real  estate  passed  by  the  will.* 


Blackmail,  lb.  18, 19.  See  Hathaway's  will,  4  Ohio  (N.  S.)  383.  In  Pennsylvania, 
a  will  of  lands  may  be  given  in  evidence  on  due  piroof  of  its  execution,  notwithstand- 
ing a  verdict  and  judgment  against  the  will,  upon  a  feigned  issue  out  of  the  Register's 
Court.  Smith  v.  Bonsall,  5  Rawle,  80.  In  this  latter  State,  and  in  North  Carolina,  the 
probate  of  a  will  of  lands  is  prima  facie  evidence  of  the  due  execution  of  the  will,  but 
not  conclusive,  lb. ;  Coates  v.  Hughes,  3  Binn.  498,  507  ;  Loy  v.  Kennedy,  I  Watts 
&  Serg.  396  ;  Logan  v.  Watt,  5  Serg.  &  R.  22 ;  Barker  v.  McFerran,  26  Penn.  State 
K.  211  ;  Stanley  v.  Kean,  1  Taylor,  93 ;  Rev.  Stat.  N.  Car.  (1837)  p.  621  ;  Harven 
V.  Spring,  10  Iredell,  180.  So  in  Maryland,  Townshend  «.  Duncan,  2  Bland,  45 ; 
Randall  v.  Hodges,  3  lb.  47  ;  Stat.  Maryland,  1831,  c.  315,  §  1.  See  Smith  v.  Steele, 
1  Harr.  &  McHen.  419  ;  Darbey  v.  Mayer,  10  Wheat.  470.  So  in  Florida,  Thomp- 
son's Dig.  193.  See  as  to  Kentucky,  Robertson  v.  Barbour,  6  Monroe,  527  ;  Welles's 
will,  5  Iiitt.  273  ;  Singleton  v.  Singleton,  8  B.  Monroe,  340.  In  Delavvare,  the  record 
of  the  probate  of  a  will  is  sufficient  evidence,  both  as  to  real  and  personal  estate. 
Del.  Stat.  (1829)  p.  2L7. 

But  in  New  York,  Mr.  Chancellor  Walworth  remarked,  in  Bogardus  v-  Clark,  4 
Paige,  623,  626,  627 :  "  The  law  appears  to  be  well  settled,  that  the  sentence  of  the 
Surrogate,  or  of  a  higher  Court,  having  power  to  review  his  decision,  in  relation  to 
the  competency  of  the  testator  to  make  a  will  of  personal  property,  is  not  conclusive 
upon  the  parties  to  the  litigation  in  a  subsequent  suit  as  to  the  validity  of  a  devise  of 
real  estate  contained  in  the  same  will."  See  Jackson  v.  Le  Grange,  19  Johns.  386  ; 
Jackson  v.  Thompson,  6  Cowen,  178  ;  Rogers  v.  Rogers,  3  Wendell,  514,  515;  Dubois 
ji.  Dubois,  6  Cowen,  494.  So  in  New  Jersey,  Sloan  v.  Maxwell,  2  Green,  Ch.  566 ; 
Harrison  v.  Rowan,  3  Wash.  C.  C.  580.  So  in  South  Carolina,  Crosland  v.  Mur- 
dock,  4  M'Cord,  217;  Taylor  v.  Taylor,  1  Richardson,  533,  534. 

1  Rev.  Stat.  Maine,  c.  92,  §  25  ;  Rev.  Stat.  Mass.  c.  62,  §  32 ;  Rev.  Stat.  Vermont, 
c.  45,  5  20;  Rev.  Stat.  New  Hamp.  c.  157,  §  1 ;  Rev.  Stat.  Mich.  (1838)  p.  475. 

2  Hamblett  o.  Hamblett,  6  N.  Hamp.  333  ;  Bell  v.  Armstrong,  1  Addams,  365 ; 
Braham  v.  Bnrchell,  3  lb.  243. 

8  Lee  V.  Bank  of  England,  8  Vesey,  44 ;  Dixon  v.  Ramsay,  3  Cranch,  319  ;  Mor- 
rell  V.  Dickey,  1  Johns.  Ch.  153 ;  Thompson  v.  Wilson,  2  N.  Hamp.  291 ;  Stearns  v. 
Burnham,  5  Greenl.  261  ;  Ives  u.  Allen,  12  Vermont,  589 ;  Story,  Confl.  Laws,  §  517. 

*  Trecothick  v.  Austin,  4  Mason,  16 ; ,  Story,  Confl.  Laws,  §  517 ;  Robinson  v.  Cran- 
dall,  9  Wendell,  425.  But  see  Stearns  v.  Burnham,  5  Greenl.  261  ;  Thompson  v. 
Wilson,  2  N.  Hamp.  291. 

19* 
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A  derivative  right  to  personal  property  may  be  proved  under  a 
foreign  will,  without  probate  in  tiie  State  where  it  is  sought  to 
be  established.1  An  executor,  who  has  proved  the  will  in  the 
probate  court  of  another  State,  may  legally  convert  bank  shares, 
belonging  to  the  estate,  into  money,  in  Massachusetts,  without 
the  aid  of  the  Probate  Court  of  the  latter  State,  if  he  can  do  so 
without  legal  process.^ 


SEeTIOiJ   IL 

Forms  of  Proof  of  Wills,  Modes  of  compelling  Probate,  and 
Persons  by  whom,  and  Time  within  which,  a  Will  should  be 
jrroved, 

A  will  may  be  proved  in  two  ways  ;  either  in  Common  Form, 
or  by  Form  of  Law ;  the  latter  mode  is  also  called  the  Solemn 
Form,  and,  sometimes,  proving  per  testes? 

PROOF    OP   WILLS    IN    COMMON    FORM, 

A  will  is  proved  in  common  form,  when  the  executor  presents 
it  before  the  Judge,  and  in  the  absence  of,  and  without  citing,  the 
parties  interested,  produces  witnesses  to  prove  the  same.  Upon 
the  testimony  of  these  witnesses,  that  the  wiU  exhibited  is  the 
true,  whole,  and  last  will  and  testament  of  the  deceased,  and 
sometimes  upon  less  proof,  and  even  upon  the  oath  of  the  execu- 
tor alone,  the  Judge  grants  probate  thereof.*  This  mode  of 
proof,  though  not  in  very  common  use,^  is  still  adopted  and 
practised  upon  in  some  of  the  United  States.  In  New  Hamp- 
shire, if  the  probate  of  a  will  is  not  contested,  the  Judge  may 
allow  and  approve  the  same  in  common  form,  upon  the  testi- 
mony of  one  of  the  subscribing  witnesses  thereto,  though  the 
others  may  be  living,  and  within  the  process  of  the  court.^  In 
Mississippi  and  Virginia,''  the  court  in  Which  the  wiU  is  to  be 


'  Trecothick  w.  Austin,  4  Mason,  16;  Hutchins  w.  State  Bank,  12  Metealf,  421. 
See  further  as  to  foreign  wills  and  the  probate  of  them,  ante,  2,  3. 

^  Hntchins  v.  State 'Bank,  12  Metealf,  421. 

8  Swinb.  Pt.  6,  §  14,  pi.  1  ;  Godolph.  Pt.  1,  c.  20,  §4  i  1  "Williams,  Ex.  (2d  Am. 
ed.)  205. 

*  1  Williams.  Ex.  (2d  Am.  ed.)  205 ;  Swinb.  Ft.  6,  5  14,  pi.  2 ;  Godolph.  Pt.  1,  c. 
20,  §  4 ;  2  Black.  Comm.  508 ;  1  Greenl.  Ev.  5  518. 

6  1  Greenl.  Ev.  §  518. 

»  Rev.  Stat.  N.  Hamp.  c.  157,  §  6. 

'  By  Statute  of  Virginia,  1838,  jjrovision  is  made  for  proof  of  wills  and  testaments 
upon  notice  to  all  parties,  and  it  is  made  the  duty  of  courts  to  appoint  guardians 
ad  litem  in  case  of  infants  and  persons  of  unsound  mind  being  interested.  Personal 
notice  is  required  to  be  given  to  an  infant  resident  of  the  State  above  the  age  of  four- 
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proved  is  authorized  to  proceed,  immediately,  on  the  will  being 
exhibited  for  proof,  to  receive  probate  thereof  and  grant  letters 
testamentary  ;  ^  and  in  Mississippi,  this  first  probate  of  the  will 
is  regarded  as  a  mere  incipient  step,  necessary  to  enable  the 
court  to  carry  the  will  into  execution ,  but  it  is  not  conclusive 
upon  heirs  and  distributees,  and  may  be  opened  and  set  aside, 
if  necessary,  and  applied  for  within  due  tirae.^ 

At  common  law,  when  a  will  had  been  proved  only  in  common 
form  without  notice  to  those  interested,  the  probate  might  be 
reexamined  within  thirty  years  after  probate.^ 

In  Tennessee,  it  has  been  decided,  that  where  a  paper  pur- 
porting to  be  a  win,  has  been  proved  in  common  form,  by  the  ex 
parte  examination  of  witnesses,  the  probate  may  be  set  aside 
after  the  lapse  of  eighteen  years,  and  an  issue  devisavit  vel  non 
be  directed  to  try  its  validity;  *  and  in  South  Carolina,  Johnson, 
J.,  remarked,  in  Brown' t;.  Gibson,^ — "  The  probate  of  a  will  in 
common  form  may  be  revoked,  either  on  a  suit  by  citation,  or  on 
appeal,  and  that  at  any  time  within  thirty  years."  ^ 

teen  years.  After  notice,  the  court  must  proceed  to  a  hearing,  and  any  person  inter- 
ested has  a  right  to  an  issue  to  a  jury.  The  court  has  power  to  require  the-produc- 
tion  of  all  testamentary  papers  of  the  same  testator,  so  as  to  decide  finally  what  is 
the  true,  last  will  of  the  testator.  Any  sentence  or  final  ordei-  made  in  such  case  is  a 
bar  to  any  farther  proceeding  in  lequity,  saving  to  infants  one  year  after  they  come  of 
age,  and  to  persons  residing  out  of  the  commonwealth,  or  not  having  been  actually 
summoned,  two  years  after  such  sentence  or  order. 

1  How.  &  Hutch.  Laws  of  Miss.  p.  389 ;  1  Rev.  Code  Virg.  p.  378. 

2  Cowden  v.  Dobyns,  5  Smedes  &  Marsh.  82.  The  law  of  North  Carolina  is  TOry 
similar  on  this  point.  Etheridge  v.  Corprew,  3  Jones,  Law,  (N.  C)  14.  In  case 
of  probate  in  common  form,  if  actual  notice  of  tlie  will  and  probate  is  relied  upon  as 
barring  the  right  to  probate  in  solemn  form,  it  must  be  aUeged  and  proved.  Etheridge 
0,  Corprew,  svjpra. 

3  Noyes  v.  Barber,  4  N.  Hamp.  405 ;  1  Williams,  Ex.  (2d  Am.  ed.)  210. 

^  Gibson  u.  Lane,  9  Yerger,  475.     See  Hodges  v.  Bauchman,  8  Yerger,  186. 

6  1  Nott  V.  M'Cord,  326. 

<■  The  period  within  which  probate  may  be  contested,  has  been  prescribed  by  statute 
in  some  of  the  States.  In  Mississippi,  Missouri,  Arkansas,  and  Alabama,  any  per- 
son interested  may  contest  the  validity  of  a  will  within  five  years,  and  infants,  mar- 
ried women,  and  persons  absent  from  the  Slate  or  non  compos,  have  five  years  after 
the  removal  of  the  disability  for  the  same  purpose.  How.  &  Hutch.  Laws  of  Miss, 
p.  389;  Rev.  Stat.  Missouri,  (1845)  p.  1083;  Rev.  Stat.  Ark.  (1838)  p.  769;  Toul- 
min's  Dig.  p.  887 ;  Roy  v.  Segrist,  19  Alabama,  810.  In  Indiana,  two  years  are 
allowed  for  contesting  the  probate  of  a  will,  and  in  cases  of  disability,  two  years  after 
it  is  removed.  Rev.  Stat.  Ind.  (1843)  p.  498.  In  Delaware,  provision  is  made  by 
statute  for  review  of  probate  of  a  will  by  any  person  who  shall  not  have  .appeared,  or 
had  notice,  within  seven  years,  and  in  case  of  disability,  within  three  years  after  its 
removal.  Stat.  Del.  1829,  p.  .2.17,  218.  In  Virginia,  also  seven  years  are  allowed 
for  contesting  a  will.  1  Rev.  Code  Virg.  p.  387  ;  Nalle  v.  Fenwick,  4  Rand.  418.  If 
not  contested  within  that  time,  it  stands,  though  informal.  Parker  i\  Brown,  6 
Grattan,  554.  In  New  Hamp^ire,  any  party  interested  may  have  the  probate  of  any 
will,  proved  without  notice,  reexamined,  and  the  will  proved  in  solemn  form,  at  any 
time  within  one  year  of  such  probate,  if  there  has  been  no  appeal,  and  in  such  case, 
persons  under  disability  have  one  year  for  the  same  purpose  after  the  removal  of  the 
disability.  Rev.Stat.  N.  Hamp.  (1842)  c.l57,  4§  7,  8,  9.  In  most  of  the  above  States, 
provisions  are  made  for  using  the  evidence  taken  on  the  first  probate,  or  the  proceed- 
ings on  a  former  trial,  in  case  the  subscribing  witnesses  are  deceased,  or  cannot  be 
produced,  at  the  subsequent  trial  or  hearing. 

Where  the  validity  of  a  ti^U  has  been  once  fully  contested  in  manner  {)ointed  out 
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In  New  Hampshire,V  where  the  heirsrat-liaw  were  under  the 
age  of  thirteen  years,  when  a  will  was  proved,  and  the  executor 
named  in  the  will  was  made  residuary  legatee  and  testamentary 
guardian  of  the  heirs,  a  probate  of  the  will  before  any  other 
guardian  of  the  heirs  was  appointed,  was  not  allowed  to  have 
the  eflTect  of  a  probate  in  solemn  form? 

PROOF    OF    WILLS    IN    SOLEMN    FORM,    OE   PER   TESTES. 

As  to  the  probate  of  wills  in  solemn  form,  at  per  testes,  Rich- 
ardson, C.  J.,  in  Noyes  v.  Barber,^  said : — "  We  understand  a 
probate  in  solemn  form  to  be  a  probate  made  by  the  Judge,  after 
all  the  persons,  whose  interests  are  to  be  affected  by  the  will, 
have  been  duly  notified,  and  had  an  opportuity  to  be  heard  on 
the  subject."  *  This  is  the  mode  of  proof  now  very  generally 
required  in  the  United  States  ;  ^  and  generally  after  the  will  is 
proved  in  this  form  and  admitted  to  record,  the  probate  is  for- 
ever binding.^ 

MODE    OF    COMPELLING    PROBATE. 

Any  person  interested  in  a  will  has  a  right  to  apply  for  pro- 
bate %i  it,  and  the  Judge  of  Probate,,  or  other  person  having  au- 
thority for  the  probate  of  a  will,  on  such  application  may  sum- 
mon the  executor,  or  other  person  having  the  custody  of  the  will, 
to  exhibit  it  for  probate.'^  This  authority  in  the  Judge  of  Pro- 
bate is  incident  to  his  general  jurisdiction  of  the  probate  of 
wills,  and  the  power  of  granting  administrations.^  It  is  said 
that  the  Judge  of  Probate  may  ex  officio,  or  at  the  instance  of 
any  one,  cite  the  executor  to  prove  the  will,  because  the  appli- 
cant may  be  ignorant  of  the  contents  of  the  will,  and  may  ex- 
pect a  legacy,  and  has  a  right  to  be  informed.^     Besides,  the 


by  statute  for  contestation,  review,  or  reexamination,  that  is  conclusive  on  all  persons. 
Scott  V.  Calvit,  3  How.  (Miss.)  157,  158  ;  Nalle  v.  Fenwick,  4  Rand.  588 ;  Hodges  v. 
Bauchraan,  8  Yerger,  186;  Malone  v.  Hobbs,  1  Kobinson,  346. 

1  Noyes  v.  Barber,  4  N.  Hamp.  406. 

.^  In  New  Hampshire,  no  decree  allowing  or  disallowing  any  will  can  be  made  in 
solemn  form,  until  guardians  have  been  appointed  for  all  minors  and  others  interested 
therein  who  are  Incapacitated  to  take  care  of  their  estates,  and  agents  appointed  by 
the  Judge  of  Probate  for  all  persons  interested  who  reside  out  of  the  State  or  are 
unknown.     Rev.  Stat.  N.  Hamp.  (1842)  c.  157,  <j  U. 

8  4  N.  Hamp.  409. 

*  Lovelass  on  Wills,  211-213 ;  Godolph.  Pt.  l,c.  20,  §  4,  p.  60;  1  Greenl.  Ev. 
§  518;  2  Black.  Comm.  508. 

6  2  Greenl.  Ev.  ^  692  ;  1  lb.  §  518.    . 

»  1  Williams,  Ex.  (2d  Am.  ed.)  210,  211  ;  2  Greenl.  Ev.  §  692. 

'  Stebbins  a,  Lathrop,  4  Pick.  42 ;  1  Williams,  Ex.  (2d  Am.  ed.)  201.  This  right, 
is  given  by  statute  in  Indiana.    Rev.  Stat.  Ind.  (1843)  p.  492. 

'  Stebbins  v.  Lathrop,  4  Pick.  42  ;  3  Bac.  Abr.  34,  Executors,  &c.  (e)  1  ;  1  Wil- 
liains,  Ex.  (2d  Am.  ed.)  201 ;  Swinb.  Pt.  6,  §  12,  pi.  1 ;  Godolph.  Pt.  1,  c.  20,  <j  2. 
This  power  is  conferred  by  statute  in  Mississippi.  How.  &  Hutch.  Miss.  Laws,  p.  387, 
§  10.        . 

»  Stebbins  v.  Lathrop,  4  Pick.  42  ;  Godolph.  Pt.  1,  c.  20,  §  2 ;  3  Bac.  Abr.  40,  Ex- 
ecutors, &c'.  (e)  8.  , 
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legatees  or  devisees  may  be  absent  or  unknown,  in  which  case 
it  is  proper  for  the  Judge  of  Probate  to  proceed  ex  officio,  and  to 
prevent  the  concealment,  suppression,  or  loss  of  the  will.^ 

In  Massachusetts,  whoever  has  a  right  to  offer  a  will  in  evi- 
dence or  to  make  title  under  it,  may  insist  on  having  it  proved. 
A  creditor  of  a  devisee  has  this  right  for  the  purpose  of  obtain- 
ing satisfaction  of  his  debt.^  In  some  of  the  States,  the  execu- 
tor is  required  by  statute  to  present  the  will  to  the  Probate  Court 
having  jurisdiction  of  the  same  within  a  certain  period^  of  time 
after  the  death  of  the  testator ;  in  default  of  which,  he  is  liable 
to  a  penalty.  But  the  statute  penalty  is  merely  cumulative, 
and  does  not  take  away  the  rights  of  any  party  claiming  under 
the  will,  nor  the  jurisdiction  of  the  Judge  of  Probate.* 

K  the  executor  has  not  the  custody  of  the  will,  but  some  other 
person  has  it,  such  person  may  be  compelled  to  exhibit  it.^  The 
time  within  which,  after  the  testator's  death,  the  will  is  to  be 
proved,  is  said,  in  England,  to  be  somewhat  uncertain,  and  left 
to  the  discretion  of  the  Judge,  according  to  the  distance  of  the 
place,  the  weight  of  the  will,  the  quality  of  the  executors,  the 
absence  of  the  witnesses,  the  importunity  of  the  creditors  and 
legatees,  and  other  circumstances  incident  thereto.^  % 


Section  III. 

Evidence  in  Testamentary  Causes^ 

As  already  observed,^  the  attesting  witnesses  to  a  will  are 
regarded  in  the  law  as  placed  around  the  testator,  in  order  that 

'  Stebbins  v.  Lathrop,  4  Pick.  42 ;   1   Williams,  Ex.  (2d  Am.  ed.)  202.    See  per 
Lord  Hardwicke  in  Tucker  v.  Phipps,  3  Atk.  360. 
'  Stebbins  v.  Lathrop,  4  Pick.  33. 
"  In  New  Hampshire,  Vermont,  and  Connecticut,  this  period  is  thirty  days. 

*  Stebbins  v.  Lathrop,  4  Pick.  33,  42.   See  State  v.  Pace,  9  Rich.  Law,  (S.  Car.)  355. 

*  Swinb.  Pt.  6,  c.  12,  pi.  2  ;  Godolph.  Pt.  1,  c.  20,  §  2  ;  Bethun  v.  Dinmure,  1  Cas. 
Temp.  Lee,  158  ;  Ex  parte  Law,  2  Adol.  &  Ell.  45  ;  Georges  v.  Georges,  18  Vesey, 
294.  By  statute  in  Massachusetts  and  in  other  States,  persons  having  the  custody  of 
wills  are  required,  within  a  certain  period  after  notice  of  the  death  of  the  testator,  to 
deliver  the  same  into  the  Probate  Court  which  has  jurisdiction  of  the  case,  or  to  the 
executors  named  in  the  will,  under  a  penalty  if  they  neglect  so  to  do.'  Itev.  Stat. 
Ma.ss.  c.  62,  §  14.  So  in  Vermont,  New  Hampshire  and  Maine.  Rev.  Stat.  Ver- 
mont, (1839)  p.  255 ;  Rev.  Stat.  N.  Hamp.  c.  157,  ^  2  ;  Rev.  Stat.  Maine,  (1841)  p. 
436. 

6  1  Williams,  Ex.  (2d  Am.  ed.)  204 ;  Godolph.  Pt.  1,  t.  20,  §  3.  In  Massachusetts, 
a  will  may  be  proved  in  the  Probate  Court  at  any  time,  even  after  twenty  years,  in 
order  to  establish  the  title  to  real  estate.  Shnmway  ».  Holbrook,  1  Pick.  117.  In 
Georgia,  wills  are  required  to  be  registered  within  three  months  from  the  death  of  the 
testator,  on  failure  of  which  they  shall  be  deemed  and  construed  to  be  void  and  of  no 
effect.    Laws  of  Georgia,  Code  by  Hotchkiss,  (1845)  p.  456,  457,  c.  17,  §  13. 

'  See  ante,  72,  et  seq.  What  constitutes  sufficient  evidence  of  the  execution  of  a 
will  is  said  to  be  a  matter  of  law  for  the  Court.  Vernon  ti.  Kirk,  30  Penn.  State  R. 
218 

»  Ante,  73,  et  seq. ;  2  Greenl.  Ev.  §  691. 
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no  fraud  may  be  practised  upon  him  in  the  execution  of  the  will^ 
and  to  judge  of  his  capacity ;  and  whenever  a  will  is  to  be  proved 
in  the  njore  ample  or  solemn  form,  any  person  interested'  has  a 
right  to  insist  on  the  testimony  of  all  the  attesting  witnesses,  if 
living  and  within  reach  of  the  process  of  the  court.^  Butjf  any 
of  those  witnesses,  from  death,  or  absence  from  the  country,  or 
other  cause,  cannot  be  produced  at  the  trial,  or  if  any  of  them 
have  become  infanious,  insane,  or  interested,  since  the  time  of 
their  attestation,  the  will  may  be  proved  by  the  other  subscrib- 
ing witnesses,  and  by  proof  of  the  handwriting  of  those  who 
are  thus  absent  or  rendered  incompetent  to  testify.^ 

Where  all  the  witnesses  to  a  will  are  dead,  out  of  the  jurisdic- 


'  Chase  v.  Lincoln,  3  Mass.  236 ;  Burwell  v.  Corbia,  1  Band.  131,  141 ;  Sears  v. 
Dillingham,  12  Mass.  358  ;  Apperson  v.  Cottrell,  3  Porter,  51  ;  Brown  v.  Wood, 
17  Mass.  72,  73  ;  2  Greenl.  Ev.  ^  692 ;  Bailey  v.  Stiles,  1  Green,  Gh.  231,  232 ;  Nalle 
V.  Fenwick,  4  Rand.  585  ;  Rush  w.  Parnell,  2  Harrington,  448  ;  Jones  w.  Arterburn, 
11  Haniph.  97  ;  Patten  v.  Tallman,  27  Maine,  29.  This  is  required  by  statute  in  Illi- 
nois. Rev.  Stat.  Illinois,  (1845)  p.  537,  §  3,  4.  In  Kentucky,  a  will,  though  of  land, 
is  admitted  to  probate  on  proof  by  one  witness,  as  on  a  trial  at  common  law,  provided 
he  is  able  to  speak  to  all  the  requisite  solemnities.  Overall  v.  Overall,  Litt.  Sel.  Ca. 
503 ;  Hall  v.  Sims,  2  J.  J.  Marsh.  511.  So  in  Georgia.  Walker  v.  Hunter,  17  Geor- 
gia, Z^  In  Doe  V.  Lewis,  7  Carr.  &  Payne,  574,  the  attestation  to  a  will  of  lands 
purported  that  the  will  had  been  signed  by  the  testator  in  the  presence  of  three  wit- 
nesses, who,  in  his  presence,  and  in  the  presence  of  each  other,  signed  the  attestation. 
To  prove  the  execution  of  the  will,  one  of  the  three  witnesses  was  called,  and  he 
stated,  that  he  and  one  of  the  other  witnesses  saw  the  testator  sign  the  will,  but  that 
the  third  witness  was  not  then  present,  though  the  signature  to  the  attestation  was  in 
his  handwriting.  It  was  held,  that  this  was  not  sufficient  proof  of  the  will,  without 
either  calling  the  third  witness,  or  accounting  for  his  absence. 

In  a  case  where  one  of  the  subscribing  witnesses  was  called,  and  proved  the  signa- 
ture of  himself  and  the  two  other  subscribing  witnesses,  and  stated  that  he  could  not 
remember  particularly  whether  the  other  witnesses  subscribed  in  the  presence  of  the 
testator,  but  presumed  they  all  did  so,  as  he  would  not  have  subiicribed  his  name  as  a 
witness,  unless  the  requisites  of  the  statute  had  been  complied  with ;  but  it  appeared 
that  the  other  witnesses  were  living  and  within  the  jurisdiction  of  the  court,  it  was 
held,  that,  although  such  evidence  would  have  been  sufficient,  if  the  other  witnesses 
had  been  dead,  to  authorize  the  jury  to  believe  that  all  the  fonnalities  had  been  com- 
plied with,  yet,  in  this  case,  it  was  -not  sufficient.  Jackson  v.  Vickory,  1  Wendell,  406  ;' 
Fetherly  v.  Waggoner,  11  Wendell,  599  ;  Smith  v.  Jones,  6  Rand.  32.  See  Welch  v. 
Welch,  9  Rich.  Law,  (S.  Car.)  133. 

2  Smith  V.  Jones,  6  Band.  32;  Sears  v.  Dillingham,  12  Mass.  358,  361,  363 ;  1  Phill. 
Et.  (Cowen  &  Hill's  ed.)  501 ;  Bernett  v.  Taylor,  9  Vesey,  381  ;  Chase  v.  Lincoln;' 
3  Mass.  236;  Wilde,  J.,  in  Hawes  ».  Humphrey,  9  Pick.  357;  Miller  v.  Miller,' 
2  Bingh.  (N.  C.)  76  ;  Carrington  v.  Payne,  5  Vesey,  411 ;  Jones  v.  Arterburn, 
11  Humph.  97 ;  Jauncey  v.  Thorne,  2  Barb.  Ch.  40 ;  Patten  v.  Tallraan,  27  Maine, 
29  ;  Dean  v.  Dean,  1  Williams,  (Vt.)  746  ;  Verdier  w.  Verdier,  8  Rich.  (S.  Car.)  135  ; 
Greenough  v.  Greenough,  11  Penn.  State  R.  (1  Jones,)  489;  Barker  v.  McFerran,  26 
Penn.  State,  (2  Casey,)  211 ;  ■\^ernon  «.  Kirk,  30  Penn.  (6  Casey,)  218.  The  competency 
of  an  attesting  witness  to  a  will  is  not  to  be  determined  upon  the  state  of  facts  existing 
at  the  time  when  the  will  is  presented  for  probate,  but  upon  those  existing  at  the  time 
of  attestation.  Patten  v.  Tallman,  27  Maine,  17.  In  New  Hampshire  it  is  enacted,  that 
if  the  attesting  witnesses  shall,  after  the  execution  of  any  will,  become  incompetent 
from  any  cause,  the  same-  may  be  proved  and  allowed  upon  other  satisfactory  evi- 
dence. Rev.>  Stat.  N.  Hamp.  (1842,)  c.  157,  §  12.  A  similar  provision  exists  in 
Massachusetts,  Rev.  Stat.  Mass.  (1836,1  c.  62,  §  6.  The  recent  Act  of  1  Viet.  c.  26, 
§  14,  provides  that,  if  any  person,  who  shall  attest  the  execution  of  a  will,  shall  ot  the 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to  be  admitted 
a  witness  to  prove  the  execution  thereof,  such  will  shall  not  on  that  account  be 
invalid. 
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tion  of  the  court,  or  cannot  be  found,  or  have  become  incompe- 
tent to  testify  since  their  attestation,  the  handwriting  of  all  of 
fliem  should  be  proved.^  It  appears  that  in  such  case  the  hand- 
writing of  the  testator  should  be  proved  also.*  Where  the  wit- 
nesses have  set  their  marks  to  a  will,  there  must  be  proof  that 
such  marks  are  the  marks  of  the  witnesses.^ 

"  The  degree  of  diligence  in  the  search  for  the  subscribing 
witnesses  is  the  same,"  says  Mr.  Greenleaf,*  "  which  is  required 
in  the  search  for  a  lost  paper,  the  principle  being  the  same  in 
both  cases.^  It  must  be  a  strict,  diligent,  and  honest  inquiry 
and  search,  satisfactory  to  the  court,  under  the  circumstances  of 
the  case.  It  should  be  made  at  the  residence  of  the  witness,  if 
known,  and  at  all  other  places  where  he  may  be  expected  to  be 
found  ;  and  inquiry  should  be  made  of  his  relatives,  and  others, 
who  may  be  supposed  to  be  able  to  afford  information.  And 
the  answers  given  to  such  inquiries  may  be  given  in  evidence, 
they  not  being  hearsay,  but  parts  of  the  res  gestce.  If  there  is 
more  than  one  attesting  witness,  the  absence  of  them  all  must 
be  satisfactorily  accounted  for,  in  order  to  let  in  the  secondary 
evidence."  ^ 

^  Where  there  is  a  failure  of  recollection  on  the  part  pf  an 
attesting  witness,  less  strictness  of  proof  is  sometimes  required ; 
as  where  one  of  the  attesting  witnesses  to  a  will  had  no  recol- 
lection of  having  subscribed  it,  but  testified  that  the  signature 
of  his  name  thereto  was  genuine,  the  testimony  of  another  at- 
testing witness,  that  the  first  did  subscribe  his  name  in  the  tes- 
tator's presence,  was  held  sufficient  evidence  of  the  fact.^ 

In  Clarke  v.  Dunnavant,^  Tucker,  President,  said : — "  That, 
on  a  question  of  probate,  the  defect  of  memory  of  the  witnesses 

'  Hopkins  w.  Albertson,  2  Bay,  484;  Jackson  v.  Luquere,  5  Cowen,  221  ;  Ciowell 
B.  Kirk,  3  Dev.  355 ;  Sampson  v.  Bradley,  1  M'Cord,  74. 

2  Hopkins  v.  De  Graffenreid,  2  Bay,  187;  Jackson  v.  Luquere,  5  Cowen,  221  ; 
Chase,  C.  J.,  in  Collins  v.  Elliott,  1  Harr.  &  Johns.  2;  2  Stark.  Et.  (5th  Am.  ed.) 
923;  Jackson  v.  Le  Grange,  19  Johns.  288,  289.  In  Anderson  v.  Welch,  1  Ca.  Temp. 
Lee, .577,  in  the  Ecclesiastical  Court,  it  was  held,  that  under  certain  circumstances,  the 
validity  of  a  will  may  be  established  by  proving  the  handwriting  of  the  attesting  wit- 
nesses, though  no  evidence  can  be  given  of  the  handwriting  of  the  deceased.  1 
Williams,  Ex.  (2d  Am.  ed.)  221. 

'  Collins  V.  Nichols,  1  Harr.  &  Johns.  399 ;  Jackson  v.  Van  Deusen,  5  Johns.  144. 
See  Davies  v.  Davies,  9  Adol.  &  Ell.  N.  S.  648. 

<  1  Greenl.  Ev.  §  574. 

5  1  Greenl.  Ev.  \  558. 

6  Miller  v.  Miller,  2  Bingh.  N.  C.  76  ;  James  v.  Parnell,  1  Turn.  &  Euss.  417. 

'  Dewey  ».  Dewey,  1  Metcalf,  349.  Dewey,  J.,  said  : — "  The  question  is  not 
whether  this  witness  now  recollects  the  circumstance  of  the  attestation,  and  ban  state 
it  as  a  matter  within  his  memory.  If  this  were  requisite,  the  validity  of  a  will  would 
depend,  not  upon  the  fact  whether  it  was  duly  executed,  but  whether  the  testator  had 
been  fortunate  in  securing  witnesses  of  retentive  memory.  The  real  question  is, 
whether 'the  witness  did  in  fact  properly  attest  it."  See  Dudleys  v.  Dudleys,  3  Leigh, 
443  ;  Clarke  v.  Dunnavant,  10,  Leigh,  13;  Nelson  v.  McGiffert,  3  Barbour,  Ch.  158 ; 
Davies  v.  Davies,  ,9  Adol.  &  Ell.  N.  S.  648  ;  Welty  v.  Welty,  8  Maryland,  15  ;  New- 
house  V.  Godwin,  17  Barbour,  (N.  Y.)  236 ;  Cheeney  v.  Arnold,  18  Barbour,  (N.  Y.) 
434.  i 

8  10  Leigh,  13. 
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will  not  be  permitted  to  defeat  the  wUlybut  that  the  Court  may, 
from  circumstances,  presume  that  the  requisitions  of  the  statute 
have  been  observed ;  and  that  they  ought  to  presume  from  the 
fact  of  attestation,  unless  the  inferences  from  that  fact  are  re- 
butted by.  satisfactory  evidence."  ^ 

If  the  subscribing  witness  should  deny  the  execution  of  the 
will,  he  may  be  contradicted,,  as  to  that  fact,  by  another  sub- 
scribing witness ;  and  even  if  they  all  swear  that  the  will  was 
not  duly  executed,  the  party  interested  to  sustain  the  will,  would 
be  allowed  to  go  into  circumstantial  evidence,  to  prove  the  due 
execution.^  But  the  evidence  in  favor  of  the  will  must  be  clear 
and  full  to  substantiate  it.* 

If  one  of  the  subscribing  witnesses  impeach  the  validity  of 
the  will  on  the  ground  of  fraud,  and  accuse  other  witnesses,  who 
are  dead,  of  being  accomplices  in  the  fraud,  it  has  been  held, 
that  evidence  may  be  given  of  their  general  good  character.* 

By  placing  his  name  to  the  instrument,  the  witness,  in  effect, 
certifies  to  his  knowledge  of  the  mental  capacity  of  the  testator, 
an(^that  the  will  was  executed  by  him  freely  and  understand- 
ingly,  with  a  full  knowledge  of  its  contents.^  Should  such  wit- 
ness ififterwards  attempt  to  impeach  his  own  act,  and  to  provje 
that  the  testator  did  not  know  what  he  was  doing  when  he  made 

1  See  also  Dayrell  v.  Glasscock,  Skinner,  413 ;  Smith  v.  Jones,  6  Rand.  32 ;  Boyd 
V.  Cook,  3  Leigh,  32  ;  Gwinn  «.  Radford,  2  Litt.  137 ;  Dudleys  !j.  Dudleys,  3  Leigh, 
443  ;  Jackson  v.  lie  Grange,  19  Johns.  386 ;  Welty  v.  Welty,  8  Maryland,  15  ;  Lewis 
V.  Lewis,  1  Kernan,  (N.  Y.)  220;  Vernon  v.  Kirk,  30  Penn.  State  R.  218.  If  the 
memory  of  the  witness  be  partially  or  wholly  gone,  the  law  presumes,  after  proof  of 
attestation,  that  everything  else  necessary  to  give  the  instrument  validity  existed.  The 
rule  is  different,  if  the  witness  is  able  to  recollect  that  things  essential  were  positively 
wanting.    Then  the  presumption  is  changed.     Barr  v.  Graybill,  1  Harris,  (Penn.)  396. 

2  1  Phill.  Bv,  (Cowen  &  Hill's  ed.)  502 ;  Austin  v.  Willes,  Bull.  N.  P.  264  ;  Jack- 
son V.  Christman,  4  Wendell,  277,  283  ;  Pearson  v.  Wightman,  1  Const.  Ct.  Rep. 
336  ;  Rush  v.  Purnell,  2  Harrington,  448 ;  Rigg  w.  Wilton,  13  Illinois,  15  ;  Jauncey 
V.  Thome,  2  Barbour,  Ch.  40.  The  subscribing  witnesses  to  a  will  differed  in  the 
account  they  gave  of  the  execution,  one  not  recollecting  whether  the  deceased  signed 
or  not,  the  othel'  deposing  that  she  did  not  see  the  deceased  sign.  They  agreed  that 
the  signature  was  not  acknowledged  in  their  presence.  A  witness  present  at  the  time 
deposed  that  the  deceased  signed  her  name  in  the  presence  of  the  subscribing  wit- 
nesses;  and  on  this  evidence  the  will  was  held  to  be  duly  executed.  Bennett  v. 
Sharp,  33  Eng.  Law  &  Eq.  618. 

,  ?  Handy  v.  State,  7  Harr.  &  J.  42 ;  Pearson  v.  Wightman,  1  Const.  Ct.  Rep.  336 ; 
MacKenzie  v.  Handasyde,  2  Hagg.  211  ;  2  Stark,  Ev.  (5th  Am.  ed.)  922;  Vernon  v. 
Kirk,  30  Penn.  State  R.  218. 

«  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  308,  502  ;  2  Stark,  Ev.  (5th  Am.  ed.)  922.  See 
Provis  V,  Keed,  5  Bingh.  435  ;  Doe  v.  Harris,  7  Carr.  &  Payne,  330. 

6  Walworth,  Chancellor,  in  Scribn^r  v.  Crane,  2  Paige,  147.  But  in  Maryland, 
where  an  attesting  witness  to  a  will  (who  died  before  the  trial)  declared,  on  the  same 
day  the  will  was  executed,  that  he  had  witnessed  the  will,  that  h«  did  not  believe  the 
testator,  at  the  time  he  executed  the  will,  to  be  a  sane  person,  and  that  he  had  signed 
the  will  as  a  witness  merely  to  gratify  the  testator,  it  was  held,  that  these  declarations 
were  admissible  in  evidence,  on  the  ground,  that  the  attestation  of  a  witness  imparts 
all  that  is  requisite  to  make  the  will  good  and  valid,  so  far  as  his  signature  can  go; 
and  not  only  convenience  and  necessity,  but  justice  would  seem  to  require  that  his 
declarations,  almost  simultaneous  with  the  act,  should  be  admitted  to  rebut  the  pre- 
sumptions of  law.  Townshend  v.  Townshend,  9  Gill,  506 ;  Hai-den  v.  Hays,  9  Barr, 
151 ;  see  Weatherhead  v.  Sewell,  9  Humph.  272;  ante,  74,  75,  in  note. 
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his  will,  though  such  testimony  will  be  far  indeed  from  conclu- 
sive,i  and  Lord  Mansfield  even  held,  that  a  witness  impeaching 
his  own  acts,  instead  of  finding  credit,  deserved  the  pillory ,2 — 
yet  Lord  Eldon  has  not  gone  so  far  in  exclusion  of  such  evi- 
dence, admitting,  however,  that  it  is  to  be  received  with  the  most 
scrupulous  jealousy.^  Sir  John  Nicholl  has  perhaps  laid  down 
the  most  distinct  rule,  namely,  that  such  testimony  is  not  to  be 
positively  rejected  ;  but,  at  the  same  time,  no  fact  stated  by  a 
witness  open  to  such  just  suspicion  can  be  relied  on,  where  he  is 
not  corroborated  by  other  evidence.*  It  has  lately  been  decided 
that  a  will  may  be  pronounced  for,  though  both  the  attesting 
witnesses  depose  to  the  incapacity  of  the  testator.®  So  in  Lan- 
don  V.  Nettleship,^  a  will  was  pronounced  for  against  the  testi- 
mony of  two  out  of  three  of  the  subscribing  witnesses,  on  the 
question  of  capacity. 

When  the  subscribing  witnesses  to  a  will  are  dead,  and  no 
proof  of  their  handwriting  can  be  obtained,  as  must  frequently 
happen  in  the  case  of  old  wills,  it  has  been  considered  sufficient 
to  prove  the  signature  of  the  testator  alone.'^  This  was  held  in 
a  case  where  the  will  was  over  thirty  years  old.^ 

It  is  said  by  Mr.  Greenleaf,^  that,  "  where  deeds  and  wiQs  are 
over  thirty  years  old,  and  are  unblemished  by  any  alterations, 
they  are  said  to  prove  themselves ;  the  bare  production  thereof  is 
sufficient ;  the  subscribing  witnesses  being  presumed  to  be  dead. 
This  presumption,  so  far  as  this  rule  of  evidence  is  concerned,  is 
not  affected  by  proof  that  the  witnesses  are  living.  But  it  must 
appear  that  the  instrument  comes  from  such  custody  as  to  afford 
a  reasonable  presumption  in  favor  of  its  genuineness,  and  that 
it  is  otherwise  firee  from  just  grounds  of  suspicion."  Proof  of 
possession  or  other  acts  of  ownership  under  the  wiU,  has,  how- 
ever, been  held  necessary,  in  some  cases,  in  connection  with  the 
antiquity  of  the  will.^" 


^  Hudson's  case,  Skinner,  79. 

2  Walton  V.  Shelly,  1  T.  R.  300 ;  Lowe  v.  JoIIiffe,  1  Sir  Wm.  Bl.  366. 

»  Bootle  V.  Blundell,  19  Vesey,  504;  Howard  v.  Braithwaite,  1  Ves.  &  Bea.  208. 

*  Kinleside  v.  Harrison,  2  Phill.  499. 

6  Le  Breton  v.  Fletcher,  2  Hagg.  568;  1  Williams,  Ex.  (2d  Am.  ed.)  217  ;  Jauncey 
V.  Thorne,  2  Barbour,  Ch.  40;  Hall  v.  Hall,  18  Georgia,  40. 
«  2  Addams,  245. 
'  1  Phill.  Et.  (Cowen  &  Hill's  ed.)  503. 

*  Duncan  v.  Beard,  2  Nott  &  M'Cord,  400. 

9  1  Greenl.  Ev.  §§  21,  570.  See  Doe  v.  Wolley,  8  Barn.  &  Cress.  22 ;  Jackson  v. 
Christman,  4  Wendell,  277,  282 ;  Hall  v.  Gittings,  2  Harr.  &  Johns.  112. 

w  Jackson  v.  Loquere,  5  Cowen,  221,  225  ;  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  503, 
504;  Fetherley  w.  Waggoner,  11  Wendell,  599;  Jackson  v.  Christman,  4  Wendell; 
277,  282,  283;  Shallerw.  Brand,  6  Binn.  435  ;  Jackson  v.  Thompson,  6  Cowen.  178; 
Hewlett  V.  Cook,  7  Wendell,  374  ;  Staring  v.  Bowen,  6  Barbour.  Sup.  Ct.  109.  There 
is  a  difference  between  the  English  and  the  American  cases  as  to  the  period  from 
which  the  thirty  years  are  to  run,  whether  from  the  date  of  the  will  or  from  the  death 
of  the  testator,  the  English  cases  holding  the  former,  and  the  American  the  latter. 
Sec  Doe  v.  Wolloy,  8  Barn.  &  Cress.  22  ;  Doe  v.  Deakin,  3  Carr.  &  Payne,  402 ;  Jack- 
son V.  Blanshan,  3  John.  292  ;  Jackson  v.  Luquere,  5  Cowen,  221,  224  ;  Nelson  J.,  in 
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It  is  ordinarily  held  sufficient  in  courts  of  common  law,  (in 
l^ose  States  in  which  the  probate  of  a  will  is  not  regarded  as 
conclusive  in  respect  to  lands,)  to  call  only  one  of  the  subscribing 
witnesses,  if  he  can  speak  to  all  the  circumstances  of  the  attesta- 
tion ;  but  he  must  be  able,  alone,  to  prove  all  the  facts  necessary 
to  a  full  and  perfect  execution  of  the  will,  in  order  to  dispense 
with  the  other  witnesses,  if  they  aje  alive  and  within  the  juris- 
diction of  the  court.'  If  the  adverse  party  would  impeach  the 
will,  he  may  examine  the  others.^ 

But  on  a  bill  in  chanaery  to  establish  a  wiU,  the  rule  is,  that 
all  the  witnesses  ought  to  be  examined  by  the  plaintiff.  "  It  is 
the  invariable  practice  in  chancery,"  said  Lord  Camden,  in  the 
case  of  Hindson  v.  Kersey,^  "never  to  establish  a  will,  unless 
all  the  witnesses  are  examined,  because  the  heir  has  a  right  to 
proof  of  sanity  from  every  one  of  those  whom  the  statute  has 
placed  about  his  ancestor."  And  on  the  trial  of  an  issue  directed 
by  the  Court  of  Chancery,  to  examine  the  validity  of  a  will,  all 
the  attesting  witnesses  ought  to  be  examined ;  for  the  issue  is  a 
part  of  the  proceedings  of  the  court.  When  the  court  sends  an 
issue  to  be  liied,  it  reserves  to  itself  the  review  of  all  that  passes  ; 
and  there  would  be  an  inconsistency  in  requiring,  that  all  the 
three  witnesses  should  be  examined  in  the  Court  of  Chancery, 
yet  dispensing  with  their  examination  on  the  trial  of  an  issue  at 
law.*  "  There  is,  however,"  said  Lord  Brougham,  in  Tatham  v. 
Wright,^  "  a  broad  line  of"^  distinction  between  cases  where  the 
moving  party  seeks  to  set  the  will  aside,  and  cases  where  the 
moving  party  is  a  devisee  seeking  to  establish  it ;  the  rule  which 
makes  it  imperative  to  call  all  the  witnesses  to  a  will  must  be 
considered  as  applicable  to  the  latter  only."  And  although  the 
general  rule  is,  that  upon  every  issue  directed  out  of  chancery 
and  trial  at  law  to  ascertain  the  validity  of  a  will,  all  the  wit- 
Hewlett  V.  Cook,  7  Wendell,  374.  In  those  States  where  the  probate  of  a  will  is  con- 
clusive in  an  action  at  law  to  try  the  title  to  the  land  devised,  the  will,  however  old, 
would  probably  not  be  received  in  evidence,  at  common  law,  unless  it  had  been  admitted 
to  probate.  But,  under  the  statute  of  1852  in  North  Carolina,  a  will  dated  in  1741, 
found  in  the  office  of  the  Secretary  of  State,  and  having  three  subscribing  witnesses, 
and  otherwise  in  proper  form  to  pass  land,  is  admissible  in  evidence,  though  there  is 
no  other  evidence  of  its  probate.     Stephens  v.  French,  3  Jones,  Law,  (N.  C.)  359. 

'  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  496  ;  Jackson  v.  Le  Grange,  19  John.  336  ;  Dan 
V.  Brown,  4  Cowen,  483 ;  Jackson  v.  Vickory,  1  Wendell,  406 ;  Jackson  v.  Betts,  6 
Cowen,  377 ;  Tumipseed  v.  Hawkins,  1  M'Cord,  272;  2  Greenl.  Ev.  ^  694;  Howell  v. 
House,  2  Const.  Ct.  Kep.-  80 ;  Lindsay  v.  McCormaek,  2  A.  K.  Marsh.  229  ;  Elmeni 
dorff  V.  Carmichael,  3  Litt.  479  ;  Denn  v.  Milton,  7  Halst.  70.  In  Pennsylvania,  to 
entitle  a  will  to  be  read  to  a  jury,  both  witnesses  must  testify  as  to  all  that  the  law 
requires.  Mullen  v.  M'Kelvy,  5  Watts,  399  ;  Hock  v.  Hock.  6  Serg.  &  R.  47  ;  Lewis 
V.  Maris,  1  Dall.  278 ;  Weigel  v.  Wiegel,  5  Watts,  486. 

2  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  496. 

"  4  Burn,  Bcol.  Law,  93;  Biirwell  v.  Corbin,  1  Rand.  131,  141 ;  Ogle  v.  Cook,! 
Vesey,  177  ;  Bailey  v.  Stiles,  1  Green,  Ch.  220;  Townsend  v.  Ives,  1  Wilson,  218 ;  S. 
P.  Eitzherbert  w.  Eitzherbert,  4  Bro.  C.  C.  231  ;  Powel  v.  Cleaver,  2  lb.  504. 

«  Bootle  V.  Blundell,  1  Cftoper,  Ch.  R.  136;  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  496, 
497. 

6  2  Buss.  &  My.  1. 
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nesses  to  the  will  should  be  examined,  if  practicable,  unless  the 
heir  should  waive  the  proof,  yet  this  rule  is  not  absolutely  in- 
flexible, but  it  will  yield  to  peculiar  circumstances.^ 

PROOFS  OF  WILLS  LOST  OR  DESTROYED. 

K  a  will  duly  executed,  and  not  revoked,  is  lost,  destroyed,  or 
mislaid,  either  in  the  lifetime  of  the  testator,  without  his  knowl- 
edge, or  after  his  death,  it  may  be  admitted  to  probate  upon 
satisfactory  proof  being  given  of  its  having  been  so  lost,  de- 
stroyed, or  mislaid,  and  also  of  its  contents.^ 

Where  the  testator  handed  his  will  to  a  person  to  keep  for 
him,  and  four  years  afterwards  died,  when  the  wiU  was  found 
gnawed  to  pieces  by  rats,  and  in  part  iUegible ;  on  proof  of  the 
substance  of  the  will,  by  the  joining  of  the  pieces,  and  the 
memory  of  witnesses,  the  probate  was  granted.^ 

If  a  will  be  wholly  or  partially  cancelled,  or  destroyed,  by  the 
testator  whilst  of  unsound  mind,  probate  will  be  granted  of  it, 
as  it.existed  in  its  integral  state,  that  being  ascertainable.*  But 
to  entitle  a  party  to  give  parol  evidence  of  the  contents  of  a  will, 
alleged  to  be  destroyed,  where  there  is  not  conclusive  evidence 
of  its  absolute  destruction,  the  party  must  show,  that  he  has 
made  diligent  search  and  inquiry  after  the  will,  in  those  places 
where  it  would  most  probably  be  found,  if  in  existence.^  The 
evidence  must  be  most  clear  and  satisfactory  of  the  whole  con- 
tents of  the  will  so  lost,  destroyed,  or  mislaid,  or  it  cannot  be 
admitted  to  probate.^  Where  a  prior  will  has  been  revoked  by 
* 

1  2  Story,  Eq.  Jur.  5  1447  ;  Tatham  u.  Wright,  2  Russ.  &  My.  1 ;  Bootle  v.  Blun- 
dell,  19  Vesey,  499,  502,  505,  509. 

2  Trevelyan  v.  Trevelyan,  1  Phill.  149 ;  Davis  y.  Davis,  2  Addams,  224 ;  Graham 
V.  O'Fallan,  3  Missouri,  507 ;  Jackson  v.  Betts,  9  Cowen,  208  ;  Dickey  v.  Malechi,  6 
Missouri,  177;  Bailey  v.  Stiles,  1  Green,  Ch.  220;  Beeves  v.  Reeves,  2  Const.  Ct. 
Rep.  334 ;  Clark  v.  Wright,  3  Pick.  -67 ;  1  Edw.  Ch.  148  ;  Dan  v.  Brown,  4  Cowen, 
483 ;  2  Dana,  106  ;  Jackson  v.  Russell,  4  Wendell,  543 ;  Kearns  v.  Kearns,  4  Harring- 
ton, 83 ;  Bnchanan  v.  Matlock,  8  Humph.  390. 

*  1  Williams,  Ex.  (2d  Am.  ed.)  232. 

*  Scruby  v.  Fordham,  1  Addams,  74 ;  Apperson  v.  Cottrell,  3  Porter,  51 ;  Rhodes 
V.  Vinson,  9  Gill,  169. 

*  Jackson  v.  Hasbrouck,  12  John.  192  ;  Dan  v.  Brown,  4  Cowen,  483  ;  Fetherley  v. 
Waggoner,  11  Wendell,  599  ;  Jackson  v.  Betts,  9  Cowen,  208 ;  Eure  v.  Pittman,  3 
Hawkes,  364. 

«  Davis  V.  Sigoumey,  8  Metcalf,  487 ;  Durfee  v.  Durfee,  lb.  490,  note ;  Huble  w. 
Clark,  1  Hagg.  Eccl.  115  ;  Rhodes  v.  Vinson,  9  Gill,  169.  Sometimes  a  copy  of  the 
original  will  in  the  hands  of  the  scrivener  is  the  only  evidence,  and  sometimes  a  will 
is  set  up  solely  from  the  recollection  of  those  who  read  it  before  it  was  destroyed. 
2  Caines,  363  ;  Jackson  v.  Russell,  4  Wendell,  543  ;  Harr.  Eq.  243 ;  Smith  v.  Steele, 
1  Harr.  &  M'Hen.  419  ;  2  Harr.  &  John.  112  ;  Happy's  will,  4  Bibb,  553.  In  Steele 
V.  Price,  5  B.  Monroe,  58,  it  was  held,  that  where  a  will  is  proved  to  have  been  duly 
published,  but  is  lost  or  destroyed,  and  only  a  part  of  the  contents  is  proved,  it  may 
be  established  as  far  as  proved.  By  statute  in  New  York,  (2  Rev.  Stat.  Pt.  2,  c.  6, 
§  89,  [74,)]  in  order  to  establish  a  lost  or  destroyed  will,  the  contents  must  be  shown 
by  two  witnesses.  But  it  would  seem  from  some  cases,  that,  independent  of  statute, 
a  single  witness  is  sufficient.  Lewis  v.  Lewis,  6  Serg.  &  R.  497,  per  Duncan,  J.  One 
witness  to  a  will  lost  or  destroyed,  was  held  enough  to  establish  the  due  execution 
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a  subsequent  one,  and  both  are  improperly  destroyed,  the  first 
instrument  cannot  be  set  up  as  the  testator's  will  by  proof  of  its 
contents,  although  the  contents  of  the  second  cannot  be  ascer- 
tained.^ 


thereof,  if  he  prove  that  he  saw  the  other  witness  subscribe  it  in  the  testator's  presence. 
Graham  v.  O'MIan,  3  Missouri,  507.  But  in  Bailey  v.  Stiles,  1  Green,  Ch.  231,  it  is 
assumed,  that  the  subscribing  witnesses  to  a  lost  will  must  be  produced  as  in  other 
cases,  with  the  same  exceptions  in  case  ^f  death,  absence  from  the  State,  &c.,  and 
this  is  undoubtedly  the  ti'ue  rule.  In  Johnson  v.  Dnrant,  2  Richardson,  184,  it  was 
held,  on  the  trial  of  a  suggestion  to  set  up  a  lost  or  destroyed  will,  that  a  subscribing 
witness  to  the  will,  who  was  named  one  of  the  executors,  but  who  had  renounced  the 
executorship,  was  competent  to  prove  the  contents  of  the  will. 
*i  Day  V.  Day,  2  Green,  Ch.  549. 
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CHAPTER  X. 

RESTRAINTS  ON   THE   TESTAMENTARY  POWER. 

Section  1. 
Gifts  to  Superstitious  and  Charitable   Uses. 

Superstitious  uses,  what. 

Secret  trusts,  \p.  189.1 

Protestant  dissenters,  [p.  189.] 

Bequest  for  propagating  the  Jewish  religion,  Fp.  190.1 

Stat.  2  &  3  W.  IV.  c.  114,  [p.  190.] 

Roman  Catholics  placed  on  the  same  footing  as  Protestant  Dissenters  in  respect  of 

their  schools,  &c.,  [p.  191.] 
Bequest  for  propagation  of  Roman  Catholic  religion,  [p.  191.] 
Stat.  43  Eliz.  c.  4,  [p.  192.] 
Charitable  uses,  what,  [p.  192.] 
Gifts  not  charitable,  [p.  193.] 

Trusts  too  indefinite  to  be  pronounced  charitable,  [p.  194.] 
Bequest  void  for  uncertainty,  [p.  196.] 
"Private  charities,"  [p.  196.] 

Policy  of  early  times  in  regard  to  charity,  [p.  197.] 
^tat.  9  Geo.  n.  c.  36,  [p.  198.] 
No  hereditaments  or  personal  estate  to  be  laid  out  in  the  purchase  of  hereditaments, 

or  charged  for  the  benefit  of  any  charitable  use,  other  than  by  indenture  enrolled 

in  chancery,  &c.,  [p.  198.]   ' 
Exception,  [p.  198.] 

What  species  of  property  within  the  statute,  [p.  199.] 
Legacy  partly  real,  and  partly  personal,  void  pro  tanto,  [p.  200.] 
Charitable  trust  vitiates  the  legal  estate,  [p.  200.] 
Bequests  of  proceeds  of  real  estate  to  charity  illegal,  [p.  201.] 
So,  of  bequest  of  money  to  be  laid  out  in  land,  [p.  201.] 
Recommendation  to  purchase  held  to  be  mandatory,  [p.  201 .] 
As  to  where  trustees  have  an  option  to  invest  in  land  or  other  security,  [p.  201.] 
Legacy  valid  where  the  purchase  of  land  is  not  essential  to  the  trust,  [p.  202.] 
Legacy  to  be  applied  in  erecting  school-house,  bad,  [p.  203.] 
On  condition  that  another  provides  land,  [p.  204.] 
Improvement  of  land  already  in  mortmain  allowed,  [p.  204.] 
Legacy  to  be  applied  in  discharging  an  incumbrance  on  charity  property  invalid, 

[p.  204.] 
Legacy  founded  on  an  illegal  devise  void,  [p.  205.] 
Effect  where  the  proportion  applicable  to  a  valid  purpose  can  only  be  ascertained 

through  an  illegal  devise,  [p.  205.] 
Equity  will  not  execute  trust,  though  the  legacy  has  been  paid,  [p.  206.] 
Secret  trusl  for  charity,  [p.  206.] 

Effect  where  trust  is  declared  by  separate  unattested  paper,  [p.  206.] 
Assets  not  marshalled  in  favor  of  charity,  [p.  207.] 
Effect  where  legacy  is  payable  out  of  general  residue,  comprising  real  securities  or 

leaseholds,  [p.  209.] 
General  conclusion,  [p.  210.]  • 

Effect  where  land  is  charged  as  an  auxiliary  fund,  [p.  210] 
Judicial  treatment  of  Act  of  9  Geo.  II.  c.  36,  [p.  211.] 

Exception  in  favor  of  two  English  Universities,  and  Eton,  Winchester,  and  West- 
minster, [p.  212.] 

20* 
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Remarks  on  policy  of  Stat.  9  Geo.  II.  c.  36,  [p.  212,  note.] 

Exception  in  respect  of  Scotland,  [p.  214.] 

Pnrchase  of  lands  in  Ireland,  [p.  214.] 

British  Colonies,  [p.  214.] 

Custom  of  London,  [p.  215.] 

Statutes  allowing  land  to  be  devoted  to  particular  charities,  [p.  215.] 

Bequest  of  personality  to  charitable  purposes  not  restrained,  [p.  216.] 

Such  bequests  executed  cy  pres,  when,  [p.  216.] 

Where  the  Crown  and  where  the  Court  administers  charity,  [p.  218.] 

Where  the  Court  will  pay  legacies  to  a  charity  without  a  scheme,  [p,  218.] 

Cy  pres  doctrine  not  applied  fo  cases  within  the  Stat.  9  Geo.  II.  c.  36,  [p.  219.] 

According  to  several  old  statutes,  (a)  (especially  the  Act  of  1 
Edw.  VI.  c.  14,  passed  shortly  after  the  Reformation,  when  it 
had  yet  to  struggle  with  the  influence  of  the  ancient  faith  on 
the  minds  of  the  people,)  it  is  unlawful  to  dispose  of  lands,  tene- 
ments or  goods,  for  the  maintenance  of  persons  to  pray  for  the 
souls  of  dead  men  in  purgatory,  or  to  maintain  perpetual  obits, 
lamps,  &c.  (6)  These,  and  many  others,  are  declared  to  be 
superstitions,  and,  as  such,  void ;  *  and  the  king  is  entitled  to 
appoint  the  lands  or  goods,  so  given,  to  other  uses.  Supersti- 
tious uses,  which  are  not  within  the  letter  of  these  statutes,  are 
nevertheless  void,  by  the  general  policy  of  the  law ;  and,  in  such 
cases,  if  charity  be  not  the  object,  but  the  design  of  the  bequest 
be  to  secure  a  benefit  to  the  testator  himself,  (as  to  say  masses 
for  his  soul,  &c.,)  the  testator's  own  representative, 
[  189  ]  (*  who  would  be  entitled  if  there  was  no  such  gift,) 
and  not  the  Crown,  would  be  let  in.  (c)  ^ 

It  has  been  decided  that  devisees  may  be  compelled  to  disclose 
whether  they  take  subject  to  a  secret  trust  of  this  nature,  (d) 

A  most  extraordinary  decision  was  made  on  these  statutes 
shortly  before  the  Revolution.     It  was  held  by  Lord  Keeper 

(a)  16  Rich.  II.  c.  5  ;  23  Hen.  VIII.  c.  10 ;  37  Hen.  VII.  c.  4 ;  1  Edw.  VI.  c.  14  r 
1  Geo.  I.  c.  55. 

ib)  In  Attorney-General  v.  Vivian,  1  Russ.  226. 

(c)  West  V.  Shuttleworth,  2  My.  &  K.  684.  In  this  case  there  was  a  residuary 
bequest,  and  yet  the  void  pecuniary  legacies  were  held  to  belong  to  the  next  of  kin. 
On  this  point,  see  Shanley  v.  Baker,  4  Ves.  732. 

((f)  King  V.  Lady  Portington,  1  Salk.  262 ;  S.  C,  1  Eq.  Ca.  Ab.  96,  pi.  6.  See 
further  as  to  superstitious  uses,  Duke,  Char.  Uses,  106;  4  Rep.  104;  Cro.  Jac.  51 ; 
1  Eq.  Ca.  Ab.  95,  pi.  1,  et  seq.  and  Shelf.  Ch.  Uses,  89,  where  the  cases,  early  and 
modern,  are  collected. 

1  The  English  statutes  of  mortmain,  and  of  charitable  and  superstitious  uses,  have 
ever  been  construed  as  applying  to  corporations  exclusively.  The  23d  of  Henry  VIII. 
c.  10,  which  declared  that  certain  feoffments  made  in  trust,  to  the  intent  to  have  obits 
perpetual,  the  continued  services  of  ^a  priest,  &c.  shall  be  void,  have  never  to  this  day 
been  held  to  invalidate  trusts  made  for  charitable  and  useful  purposes  not  deemeS 
superstititus.     Gass  ».  Wilhite,  2  Dana,  170,  175. 

"  In  Pennsylvania,  the  Act  of  Assembly  of  26th  April,  1855,  declares  that  "no 
estate  real  or  personal,  shall  hereafter  be  bequeathed,  devised  or  conveyed  to  any  body 
politic,  or  to  any  person,  in  trust  for  religious  or  charitable  uses,  except  the  same  be 
done  by  deed  or  will,"  "  at  least  one  calendar  month  before  the  decease  of  the  testator 
or  alienor,  and  all  dispositions  of  property  contrary  thereto,  shall  be  void  and  go  to 
the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law."  See  Price 
V.  Maxwell,  28  Penn.  State  R.  23. 
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North,  that  a  bequest  to  Mr.  Baxter,  of  £600,  to  be  distributed 
among  sixty  pious  ejected  ministers,  and  legacies  also  to  Mr. 
Baxter,  (one  of  them,)  to  be  laid  out  in  his  book,  entitled,  "  A 
Call  to  the  Unconverted,"  were  void,  as  superstitious ;  (a)  but 
the  decree  was  reversed  by  the  Lords  Commissioners. 

It  is  clear,  that  not  only  is  a  bequest  to  the  poor  ministers  of 
Protestant  dissenters  good,  but  one  having  for  its  object  the 
propagation  of  their  religious  opinions  is  also  valid ;  provided 
that  such  opinions,  although  at  variance  with  the  doctrines  of 
the  Established  Church,  are  not  contrary  to  law.  (b) 

*  In  the  often  cited  case  of  De  Costa  v.  De  Pas,  (c)  it  [  190  ] 
was  held  by  Lord  Hardwicke,  that  a  bequest  for  main- 
tenance of  a  Jesuba,  or  assembly  for  daily  reading  the  Jewish 
law,  and  for  advancing  and  propagating  their  religion,  was  void. 
He  said,  the  cases  of  dissenting  ministers  before  the  Toleration 
Act  were  different ;  and,  even  as  to  the  Jewish  religion,  it  would 
be  a  different  concern,  were  it  but  for  the  support  of  poor  persons 
of  that  religion.  But  this  was  a  bequest  for  its  propagation ;  and 
though  it  was  said  that  this  was  a  part  of  our  religion,  yet  the 
intent  of  this  bequest  must  be  taken  to  be  in  contradiction  of 
the  Christian  religion,  which  is  part  of  the  law  of  the  land.  As 
to  the  Act  of  Toleration,  no  new  right  was  given  by  that,  but 
only  an  exemption  from  penal  laws ;  it  puts  the  religion  of 
Dissenters  under  certain  regulations  and  tests.  This  rendered 
those  religions  legal;  which  was  not  the  case  of  the  Jewish 
religion.  * 

A  bequest,  however,  for  enabling  persons  professing  the  Jew- 
ish religion  to  observe  its  rites,  (as  to  purchase  meal  and  wine 
at  the  Passover,)  has  been  held  to  be  good,  (d) 

Before  the  recent  alteration  in  the  law,  bequests  for  the 
propagation    of    the   Roman    Catholic    religion  were  unlaw- 

(a)  A.-G.  V.  Baxter,  1  Vem.  248 ;  S.  C.  2  Id.  105 ;  1  Eq.  Ca.  Ab.  96,  pi.  9. 

(6)  A.-G.  V.  Hickman,  2  Eq.  Ca.  Ab.  143 ;  West  v.  Shuttleworth,  2  My.  &  K.  684. 
But  in  the  case  of  Doe  v.  Hawthorn,  2  B.  &  Aid.  96,  Mr.  Justice  Abbott,  afterwards 
Lord  Tenterden,  suggested  a  doubt  whether  the  trust  of  a 'chapel  for  the  use  of  a 
congregation  of  Protestants,  "  assembling  under  the  patronage  of  the  trustees  of  the 
late  Countess  of  Huntingdon's  College,"  was  not  a  superstitious  use,  within  the  Stat. 
of  23  Hen.  VIII.  c.  10.  It  is  notorious,  however,  that  the  Court  of  Chancery  un- 
hesitatingly entertains  suits  for  carrying  into  effect  trusts  of  places  of  worship  belong- 
ing to  Protestant  dissenters.  The  principles  on  which  it  deals  with  such  trusts,  are 
stated  with  great  fulness  and  perspicuity  by  Lord  Eldon,  in  his  elaborate  judgment 
in  the  case  of  A.-G.  v.  Pearson,  3  Mer.  353,  which  bears  more  immediately  on  the 
position  of  Dissenters  who  deny  the  doctrine  of  the  Trinity.  The  recent  case  of 
"West  V.  Shuttleworth,  2  My.  &  K.  684,  is  also  a  conclusive  authority,  (if  authority 
were  wanting,)  against  Lord  Tenterden's  doctrine,  which,  indeed,  the  writer  should 
not  have  considered  it  necessary  to  notice,  (as  the  opinion  was  extra-judicial,  and 
thrown  out  very  doubtingly,)  had  it  not  been  cited  by  a  modern  writer,  without  com- 
ment, and  in  immediate  juxtaposition,  too,  with  a  bequest  "  to  find  support,  and 
maintain  forevermore,  a  taper  of  wax  of  a  pound  weight,  to  stand  and  burn  before 
the  image  of  Our  Lady,"  &c.     Shelf  Ch.  Uses,  89. 

(c)  Amb.  228 ;  1  Dick.  258 ;  2  Ves.  Sen.  274,  276  ;  2  Ves.  Jun.  76 ;  2  Swans.  487  ; 
and  2  J.  &  W.  308,  S.  C. 

(d)  Straus  v.  Goldsmid,  8  Sim.  614, 
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[  191  ]  ful ;  (a)  *  but  the  statute  of  2  &  3  Will.  IV.  e.  115,  §  1, 
after  noticing  the  Acts  in  favor  of  Protestant  dissenters, 
and  a  Scotch  Act  imposing  penalties  on  Roman  Catholics ;  and 
reciting  that,  notwithstanding  the  provisions  of  various  Acts, 
passed  for  the  relief  of  his  Majesty's  Roman  Catholic  subjects, 
doubts  had  been  entertained  whether  it  were  lawful  for  his 
Majesty's  subjects  professing  the  Roman  Catholic  religion  in 
Scotland,  to  acquire  and  hold  as  real  estate,  the  property  neces- 
sary for  religious  worship,  education  arid  charitable  purposes,  and 
that  it  was  expedient  to  remove  all  doubts  respecting  the  right 
of  his  Majesty's  subjects  professing  the  Roman  Catholic  religion 
in  England  and  Wales,  to  acquke  and  hold  property  necessary 
for  religious  worship,  education  and  charitable  purposes,  enacts, 
"  That  his  Majesty's  subjects  professing  the  Roman  Catholic 
religion,  in  respect  to  their  schools,  places  for  religious  worship, 
education,  and  charitable  pmposes  in  Great  Britain,  and  the 
property  held  therewith,  and  the  persons  employed  in  or  about 
the  same,  shall,  in  respect  thereof,  be  subject  to  the  same  laws 
as  the  Protestant  dissenters  are  subject  to  in  England,  in  respect 
to  their  schools  and  places  for  religious  worship,  education,  and 
charitable  purposes,  and  not  further  or  otherwise."  By  sect.  3, 
the  Act  is  not  to  extend  to  any  suit  actually  pending,  or  com- 
menced, or  any  property  then  in  litigation,  in  any  court  in  Great 
Britain. 

It  has  been  held  that  the  Act  is  retrospective,  i.  e.  that  it  applies 
to  the  will  of  a  testator  who'  died  before  its  passing ;  (b)  and 
also,  that  it  authorizes  a  bequest  for  the  promotion  of  the  Roman 
Catholic  religion,^  as  it  places  persons  of  this  persuasion  on  the 
same  footing  as  Protestant  dissenters,  the  diffusion  of  whose 
religious  tenets  (as  already  obseryed)  may  be  the  sub- 
[  192  ]  ject  .of  *  a  valid  trust.  .  It  is  clear,  however,  that  the 
Roman  Catholic  Relief  Act  has  no  effect  in  rendering 
valid  gifts  to  superstitious  uses,  as  legacies  to  priests  for  offering 
masses  for  the  repose  of  the  testator's  soul,'  &c.  (c) 

-  Charity  has  been  defined  to  be  a  general  public  use.  {d)  In 
order  to  ascertain  what  are  charitable  purposes,  recourse  is  usu- 
ally had  to  the  statute  of  43  Eliz.  c.  4,  which  enumerates  various 

(a)  Gary  v.  Abbott,  7   Ves.  490.     See  also  1  Salk.  162  ;    Amb.  228  ;    4  Ves.  333 ; 
6  Ves.  566 ;  1  Ball  &  B.  145  ;  5  Eass.  288. 
(6)  Bradshaw  v.  Tasker,  2  My.  &  Kee.  221. 
(c)  West  V.  Shuttleworth,  2  My.  &  Kee.  684. 
\d)  Amb.  651 ;  Franklin  v.  Armfield,  2  Sneed,  (Tenn.)  305., 

1 A  devise  to  a  Roman  Catholic  priest,  who  might  succeed  the  devisee  in  a  certain 
place  to  be  entailed  to  him  and  to  his  successors  in  trust,  &c.,  was  held  to  be  intended 
in  ease  of  the  congregation,  and  for  its  sole  benefit,  though  for  the  maintenance  of  the 
priest ;  and  upon  the  incorporation  of  the  congregation  it  was  decided,  that  it  legally 
held  the  estate  devised.  M'Ginn  v.  Aaron,  1  Pennsylv.  49.  See  Brewers  w.Forman, 
Addis,  362  i  Trustees  of  Bishops' Fund  v.  Eagle  Bank,  7  Conn.  476. 
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kinds  of  charity,  viz.  the  relief  of  aged,  impotent,  and  poor  peo- 
ple ;  (a)  maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools,  and  scholars  in  universities ;  ^ 
repair  of  bridges,  .ports,  havens,  causeways,  churches,  sea-banks 
and  highways ;  education  and  preferment  of  orphans ;  the  relief, 
stock,  or  maintenance  for  houses  of  correction;  marriages  of 
poor  maids ;  supportation  and  help  of  young  tradesmen,  handi- 
craftsmen, and  persons  decayed ;  relief  or  redemption  of  prison- 
ers or  captives ;  and  aid  or  ease  of  any  poor  inhabitants, 
concerning  payment  of  fifteens,  setting  out  of  soldiers,  and 
other  taxes. 

Charity  is  not  confined  to  the  objects  comprised  in  this  enu- 
meration ;  it  extends  to  all  cases  within  the  spirit  and  intend- 
ment of  the  statute.2  Thus,  gifts  for  the  erection  of  water- 
works for  the  use  of  the  inhabitants  of  a  town,^  (b)  or  to  be 
applied  for  the  "  good  "  of  a  place,  (c)  or  for  the  general  improve- 
ment of  a  town,  (d)  or  for  the  establishment  of  a  life-boat,  (e)  or 
of  a  botanical  garden,  (/)  to  the  trustees  and  for  the  benefit  of 
the  British  Museum,  (g)  to  the  widows  and  orphans,  (A) 
or  the  poor  inhabitants  *  of  a  parish,  (i)  which  is  held  [  193  ] 
to  apply  to  those  not  receiving  parochial  relief,  (k)  or 
to  the  church-wardens  in  aid  of  the  poor's  rate,  (l)  or  the  widows 

(a)  See  Philadelphia  v.  Elliott,  3  Rawle,  170  ;  Witman  v.  Lex,  17  Serg.  &  K.  88. 

(b)  Jones  v.  Williams,  Amb.  651. 

(c)  A.-G.  V.  Earl  of  Lonsdale,  1  Sim.  105. 

(d)  Howse  V.  Chapman,  4  Ves.  542  ;  A.-G.  v.  Heelis,  2  Sim.  &  Stu.  67  ;  Cresson's 
Appeal,  30  Penn.  State  R.  437. 

(c)  Johnson  v.  Swan,  3  Madd.  457. 
(/)  Townley  v.  Bedwell,  6  Ves.  194. 

(g)  Trustees  of  the  British  Museum  v.  White,  2  Sim.  &  Stn.  595. 
(A)  A.-G.  V.  Cooper,  2  Sim.  &  Stu.  93. 
(j)  A.-G.  V.  Clarke,  Amb.  422 ;  also  14  Ves.  364. 

{k)  Bishop  of  Hereford  v.  Adams,  7  Ves.  324  ;   A.-G.  v.  Wilkinson,  1  Bear.  372. 
As  to  a  gift  to  the  inhabitants  of  a  place,  see  Rogers  v.  Thomas,  2  Kee.  8. 
(Z)  Doe  V.  Howell,  2  B.  &  Adol.  744. 

1  The  maintenance  of  universities,  colleges,  academies,  and  common  schools,  and 
other  lawful  edncational  institutions,  is  a  charitable  use,  without  reference  to  the  wealth 
or  poverty  of  those  who  may  take  benefit  therefrom ;  and  gifts  for  such  maintenance, 
if  good  in  other  respects,  will  be  sustained  in  Tennessee.  Franklin  v.  Avmfield,  2 
Sneed,  (Tenn.)  305.    So  in  Pennsylvania.     Cresson's  Appeal,  30  Penn.  State  R.  437. 

2  See  the  American  Asylum  v.  ThePhoeniKBank,  4'Conn.  172.  In  Price  v.  Max- 
well, 28  Penn.  State  R.  35,  Mr.  Chief  Justice  Lewis  said:  "If  we  were  to  attempt, 
a  definition,  which  would  embrace  all  gifts  for  charitable  uses,  we  should  adopt  the 
language  of  the  eminent  patriarch  of  our  profession,  Mr.  Binney,  as  expressed  in  his 
argument  in  Vidal  v.  City  of  Philadelphia :  '  Whatever  is  given  for  the  love  of  God, 
or  for  the  love  of  your  neighbor,  in  the  Catholic  and  universal  sense — given  from 
these  motives  and  to  these  ends — ^free  from  the  stain  or  taint  of  every  consideration 
that  is  personal,  priyate,  or  selfish,'  is  a  gift  for  charitable  uses,  according  to  that  re- 
ligion from  which  the  law  of  charitable  uses  has  been  derived.  '  The  love  of  God  is 
the  basis  of  all  that  is  bestowed  for  his  honor,  the  building  up  of  his  church,  the  sup- 
port of  his  ministers,  the  religious  instruction  of  mankind.  The  love  of  his  neighbor  is 
the  principle  that  prompts  and  coifsecrates  all  the  rest.'  '  The  currents  of  the  two 
great  affections  finally  run  together,  and  they  are  at  all  times  so  near  that  they  can 
hardly  be  said  to  he  separated.'    Girard  will  case,  54." 

'  So  for  erecting  a  town-house.     Coggeshall  v.  Pelton,  7  John.  Ch.  292. 
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and  children  of  seamen  belonging  to  a  port,  (a)  and  gifts  for  the 
promotion  of  religion,  in  whatever  terms  expressed, '  (b)  have 
been  respectively  held  to  be  charitable.  It  is  evident  from  the 
preceding  examples,  that  to  constitute  a  charity  in  the  legal 
sense,  the  poor  need  not  be  (though  they  commonly  are)  its 
sole  or  especial  objects;  on  which  principle.  Sir  John  Leach 
treated  a  school  for  the  education  of  gentlemen's  sons,  as  a 
"school  of  learning"  within  the  statute  of  43d  of  Eliz.  (c) 

The  erection  of  a  monument  to  perpetuate  the  memory  of 
the  donor,  is  not  a  charitable  purpose ;  (d)  nor  is  the  reparing  of  a 
vault  or  tomb  containing  his  remains ;  contra,  it  seems,  if  the 
vault  is  to  be  used  for  the  interment  of  the  donor's  family,  (e) 

A  gift  will  not  be  deemed  charitable  merely  from  the  nature 
of  the  professional  character  of  the  devisee,  or  on  account  of  the 

(a)  Powell  r.  A.-G.,  3  Mer.  48. 

(6)  A.-G.  V.  City  of  London,  1  Ves.  Jun.  243  ;  Powerscourt  u.  Powerscourt,  1  Mol- 
loy,  616. 

{c)  A.  G.  w.  Earl  of  Lonsdale,  1  Sim.  109.  See  American  Asylum  v.  Phoenix 
Bank,  4  Conn.  172;  Franklin  v.  Armfield,  2  Sneed,  (Tenn.)  305. 

id)  Melliek  v.  President  of  the  Asylum,  1  Jack.  180. 

(e)  See  Doe  d.  Thompson  v.  Pitcher,  3  Mau.  &  S.  407  ;  S.  C.  6  Taunt.  359.  The 
statute  had  been  complied  with,  and,  therefore,  the  point  did  not  arise.  Perhaps  the 
latter  branch  of  Lord  EUenborongh's  doctrine  is  open  to  exception.  A  distinction 
seems  to  run  through  the  cases  between  gifts  for  the  benefit  of  the  donor's  own  fam- 
ily and  that  of  strangers.  The  former  are  not,  in  general,  considered  to  be  charita- 
ble. 

1 A  devise  of  properly  "to  the  cause  of  Christ,  for  the  benefit  and  promotion  of 
true  evangelical  piety  and  religion,"  was  held  valid  in  Massachusetts,  in  a  case  where 
the  testator  directed  his  executor  to  collect  and  pay  over  his  property  within  five 
years  to  A,  B,  &  C,  "  to  be  by  them  sacredly  appropriated  to  the  cause  of  religion,  as 
above  stated,  to  be  distributed  in  such  divisions  and  to  such  societies  and  religious 
charitable  purposes,  as  they  may  think  fit  and  proper."  Going  v.  Emery,  16  Pick. 
107.  See  Winslow  v.  Cummings,  3  Gushing,  358  ;  Brown  v.  Kelsey,  2  Gushing,  243 ; 
"Wells  V.  Doane,  3  Gray,  201. 

So  a  bequest  was  held  valid  of  thirty  thousand  dollars  to  A,  B,  &  C,  "  and  to  the 
survivors  and  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  upon  the  special  trust  that  they  shall  permit  the  persons  who  now  con- 
stitute the  American  Board  of  Commissioners  for  Foreign  Missions,  (so  called)  and 
their  associates,  to  take  the  interest  and  income  of  the  same,  for  the  purposes  of  said 
Board,  and  to  promote  the  pious  objects  thereof,"  &c.  Bartlett  v.  King,  12  Mass. 
S37. 

Bequests  to  the  "American  Bible  Society,"  to  the  "American  Education  Society," 
to  the  "  American  Colonization  Society,"  and  to  the  "  American  Home  Missionary 
Society,"  held  good.  Burbank  v.  Whitney,  24  Pick.  146 ;  Bartlett  v.  Nye,  4  Metcalf, 
378 ;  Wade  v.  Amer.  Colonization  Society,  7  Smedes  &  Marsh.  694 ;  Brewster  ». 
McCall,  15  Conn.  274;  Carter  v.  Balfour,  19  Alabama,  814;  Price  «.  Maxwell,  28 
Penn.  State  K.  23,  35. 

In  Vermont,  a  bequest  to  the  treasurer,  for  the  time  being,  of  the  American  Bible 
Society,  (or  any  other  charitable  association,  for  the  use  and  purposes  of  said  society,) 
is  valid,  though  the  objects  are  vague  and  indefinite,  and  though  the  society  is  not 
incorporated.  Burr  v.  Smith,  7  Vermont,  241.  See  Stone  v.  Griffin,  3  Vermont, 
400 ;  Button  v.  Amer.  Tract  Soc.  23  Vermont,  336. 

In  Pennsylvania,  a  devise  to  a  school,  ivider  the  auspices  and  control  of  a  religious, 
denomination  or  sect,  and  confined  to  the  youth  of  its  members,  both  rich  and  poor, 
and  in  which  the  peculiar  views  of  Christianity,  as  entertained  by  that  denomination, 
constitute  rfpart  of  the  instruction  imparted  in  the  school,  is  held  to  be  a  devise  to  a 
charitable  use.    Price  v.  Maxwell,  28  Penn.  State  E.  23. 
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testator  having  accompanied  the  gift  with  an  expression  of  his 
expectation  that  the  devisee  would  discharge  the  duties 
incidental  to  such  character,  however  *  intimately  those  [  194  ] 
duties  may  concern  the  welfare  of  others,  as  this  merely 
denotes  the  motive  of  the  gift,  and  not  that  the  devisee  is  to 
take  otherwise  than  heneficially.  Thus,  in  the  case  of  Doe  d. 
Phillips  V.  Aldridge,  (*  where  the  devise  was  to  the  Rev.  A.  A., 
a  dissenting  minister,  (described  as  preacher  at  the  meeting- 
house of  L.,)  for  life,  the  testator  adding,  "  and  I  further  expect 
that  he  will,  vnth  the  help  of  God,  after  my  decease,  without 
delay,  settle  and  forward  everything  in  his  power  to  promote 
and  carry  on  the  work  of  God  at  L.  aforesaid,  both  in  his  life- 
time and  after  his  decease ; "  it  was  contended  that  the  devise 
to  A.  A.  was  void,  as  charitable,  being  not  in  his  individual 
capacity,  but  in  the  character  of  preacher,  and  in  confidence 
that  he  would  discharge  the  duties  of  that  station.  But  the 
Court  held  that  it  was  not  charitable,  and  thought  the  point 
too  clear  for  discussion. 

It  generally  happens,  however,  that  where  the  words  of  the 
will  fail  to  point  out  charity  as  the  object  of  the  testator's  gift, 
they  nevertheless  show  that  he  meant  the  devisees  or  legatees  to 
take  the  property  as  trustees,  and  not  for  their  benefit.  Thus,  in 
the  case  of  Morice  v.  Bishop  of  Durham,  {b)  (which  is  a  leading 
case,)  it  was  decided  that  a  bequest  to  the  Bishop  of  D.,  to  dis- 
pose of  to  such  objects  of  benevolence  and  liberality  as  he  should 
approve,  was  not  charitable,  and  that  the  Bishop  was  a  trustee 
for  the  next  of  kin.  ^ 

(a)  4  Darn.  &  East,  264 ;  compare  this  case  with  Grieves  v.  Case,  4  Bro.  C.  C.  67  ; 
S.  C.  2  Cox,  301. 

(b)  9  Ves.  408  ;  10  Ves.  532. 

^  Where  a  bequest  is  for  a  purpose  of  liberality  or  benevoleVice,  or  private  charity 
not  amounting  to  a  "  charitable  Use,"  and  is  of  a  nature  so  general  and  undefined  as 
to  be  incapable  of  being  executed  by  the  Court,  it  fails  altogether,  and  the  heir-aHaw, 
or  the  next  of  kin,  as  the  case  may  be,  becomes  entitled  to  the  property,  as  in  the 
case  of  bequests  void  by  the  statute.  See  2  Williams,  Ex.  (2d  Am.  ed.)  787 ;  Ellis 
u.  Selby,  1  My.  &  Craig,  286:  2  Story,  Bq.  Jur.  §  1156;  Trustees  Baptist  Asso. 
V.  Hart,  4  Wheat.  1,  33,  39,  43-45;  Owens-u.  The  Missionary  Society  of  the  M.  E. 
Church,  4  Kernan,  (N.  Y.)  380 ;  Price  v.  Maxwell,  28  Penn.  State  R.  23.  In  Dela- 
ware, a  devise  of  money  arising  from  land,  to  the  trustees  of  a  church,  for  the  educa- 
tion of  poor  children  of  the  members  of  such  church,  is  void.  State  v.  Wiltbank,  2 
Harrington,  18  ;  State  v.  Walter,  2  Harrington,  151. 

A  direction  in  a  will,  that  the  executors  thereof  should  distribute  $2000  among 
needy,  poor,  and  respectable  widows,  and  pay  $1000  towards  the  support  of  the  Ro- 
man Catholic  Chapel,  in  a  certain  place,  was  held  too  vague  to  be  carried  into  effect, 
the  statute  of  Elizabeth  not  being  in  force  in  Virginia.  Gallego  v.  Att'y- General,  3 
Leigh,  450.  So  of  a  bequest  "  to  the  Baptist  Association,  that  for  ordinary  meets  at 
Philadelphia  annually ;  to  be  a  perpetual  fund  for  the  education  of  youths  of  the 
Baptist  denomination,"  &c.,  the  association  not  being  a  corporate  body.  Baptist 
Association  v.  Hart,  4  Wheat.  1 ;  3  Peters,  481 .  A  similar  decision  was  made  in 
Connecticut,  respecting  a  devise  of  a  farm  to  "  the  Yearly  Meeting  of  people  called 
Quakers,  in  aid  of  the  charitable  fund  of  the  boarding  school  established  by  the 
Friends  of  Providence."  Greene  v.  Dennis,  6  Conn.  293.  See  Wilderman  v.  Balti- 
more, 8  Maryland,  551. 
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In  James  v.  Allen,  (a)  gift  to  A  and  B,  and  their  executors 
or  administrators  in  trust,  to  be  by  them  applied  and  disposed 
of  for  and  to  such  benevolent  purpohs  as  they,  in  their  integrity 
and  discretion,  might  unanimously  agree  on,  redeived 
[  195  ]  the  same  construction ;  the  doctrine  advanced  *  by  the 
Court  being,  that  if  the  prope|ty  might,  consistently 
with  the  will  be  applied  to  other  than  mrectly  charitable  pur- 
poses, the  trust  was  too  indefinite  for  the  Court  to  execute. 

So,  in  Doe  d.  Toone  v.  Copestake,  (b)  wherfe  an  estate  was 
devised  to  trustees,  to  be  applied  by  them,  and  the  ofiiciating 
minister  of  the  congregation  or  assembly  of  the  people  called 
Methodists,  assembling  at  L.,  and  as  they  should  from  time  to 
time  think  fit  to  apply  the  same ;  the  Court  of  King's  Bench 
held,  that  the  devise  was  not  charitable,  the  application  being 
left  to  the  trustees  still  more  indefinitely  than  it  was  in  the  case 
of  the  Bishop  of  Durham  v.  Morice. 

Again,  in  Vezey  v.  Jamson,  (c)  where  a  testator  gave  the 
residue  of  his  estate  to  his  executors,  upon  trust  to  apply 
and  dispose  of  the  same  in  or  towards  such  charitable  uses  or 
purposes,  person  or  persons,  or  otherwise,  as  he  might  by  any 
codicil,  or  by  memorandum  in  his  own  handwriting,  appoint, 
and  as  the  laws  of  the  land  would  admit  of;  and,  in  default, 
upon  trust  to  pay  and  apply  the  same  in  or  towards  such  chari- 
table or  public  purposes  as  the  laws  of  the  land  would  admit 
of;  or  to  any  person  or  persons,  and  in  such  shares,  manner,  and 
form  as  his  (the  testator's)  executors,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  should  in  their 
or  his  discretion,  wUl,  and  pleasure,  think  fit,  or  as  they  should 
think  would  have  been  agreeable  to  him,  if  living,  and  as  the 

(o)  3  Mer.  17.  (6)  6  East,  328.  (c)  1  Sim.  &  Stu.  69. 

A  devise  to  the  trustees  of  Brookhaven,  a  corporate  body,  capable  of  taking  and 
holding  land,  in  trust  to  pay  the  rents  and  profits  to  the  regular  minister,  or  other 
ruling  officer,  for  the  time  being,  of  a  Baptist  Church,  which  was  not  nor  were  its 
officers,  a  corporate  body,  was  held  void  at  law.  Jackson  v.  Hammond,  2  Gaines's 
Gas.  Err.  337.  But  a  bequest  to  an  unincorporated  female  society  in  another  State, 
composed  in  part  of  married  women,  for  charitable  purposes,  is  valid.  Washburn  v. 
Sewall,  9  Metcalf,  280;  Bartlett  j).  Nye,  4  lb.  378.  A  devise  to  an  association  for 
religious  purposes,  unincorporated  at  the  testator's  death,  but  since  incorporated,  is 
good  in  Pennsylvania.    Zimmerman  v.  Anders,  6  Watts  &  S.  218. 

A  testator  in  South  Carolina,  by  will  duly  executed,  bequeathed  "  unto  the  Metho- 
dist Church  at  Darlington  Court  House,"  (an  unincorporated  society,)  "  and  the 
preachers  of  said  church,  and  tlie  Pedee  Mission,  $8000,  to  be  selected  by  the  trustees 
of  said  church  out  of  my  papers  ;  the  said  $8000  to  be  put  at  interest  forever,  and 
the  interest  to  be  paid  annually,  and  to  be  distributed  by  said  trustees,  according  to 
the  several  necessities  of  said  church,  preachers  and  mission  ;  "  and  it  was  held  that 
the  bequest  was  valid.  Gibson  v.  M'Call,  1  Richardson,  174.  See  Witman  v.  Lex, 
17  Serg.  &  E.  88.  In  Gass  v.  Wilhite,  2  Dana,  170,  it  was  held  that  the  Legislature 
of  the  State  of  Kentucky,  in  which  State  the  constitution  guaranties  freedom  and 
equality  to  all  religions,  cannot  denounce  as  a  superstitious  use,  any  use  or  trust 
made  for  the  benefit  of  any  religious  society ;  and  that  the  trust  and  use  created  by 
the  "  covenant,"  or  article  of  agreement,  of  the  members  of  the  society  called  Shak- 
ers, are  valid  in  law. 
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laws  of  the  land  did  not  prohibit.  Sir  J.  Leach,  V.  C,  observed, 
that  the  testator  had  noit  fixed  upon  any  part  of  the  property  a 
ttust  for  a  charitable  use,  and  the  Court  could  not, 
therefore,  devote  any  part  of  it  *  to  charity ;  he  had  [  196  ] 
given  it  to  the  trustees  expressly  upon  trust,  and  they 
could  not,  therefore,  hold  it  for  their  own  benefit ;  the  purposes 
of  the  trust  being  so  general  and  undefined,  they  must  fail  alto- 
gether, and  the  next  of  kin  become  entitled. 

So,  in  the  case  of  Ellis  v.  Selby,  (a)  where  a  bequest  for  such 
charitable  or  other  purposes  as  the  trustees  and  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  should  think 
fit,  without  being  accountable  to  any  person  or  persons  whom- 
soever for  such  their  disposition  thereof,  was  held  not  to  be  a 
bequest  absolutely  devoting  the  property  to  charity ;  Sir  L.  Shad- 
well,  V.  C,  said,  "  Here  the  testator  has  expressly  drawn  a  dis- 
tinction between  charitable  purposes  and  other  purposes ;  and  I 
must,'  therefore,  take  it  that  he  meant  either  charitable  purposes 
or  purposes  not  charitable ;  but  whether  the  purposes  not  charita- 
ble Were  to  be  purposes  which  might  give  a  beneficial  interest 
to  the  trustees,  or  some  other  purposes,  the  testator  had  no- 
where made  clear.  It  is  Uncertain  whether  the  trust  was  to  be 
for  charitable  purposes,  or  for  purposes  not  chajritable.  Then  it 
is  nothing  more  than  if  he  had  given  an  estate  to  A  or  to  B, 
which  would  be  void ;  and  my  opinion  is,  that  the  gift  of  this 
portion  of  the  personal  e'state  is  void  for  ufideftainty." 

So,  in  the  case  of  Williams  v.  Kershaw,  5  CI.  &  F.  Ill,  where 
a  direction  by  a  testator  to  his  trustees,  to  apply  the  residue  of 
his  personEtr  estate  to  and  for  sjich  benevolent,  charitable,  and 
religious  purpose,  as  they,  in  their  discretion,  should  think  most 
advantageous  and  beneficial,  and  for  no  other  use,  intent,  or 
purpose,  was  held  to  be  void  for  uncertainty. 

In  Ommaney  v.  Butcher,  (b)  a  testatrix  declared  as  to  certain 
money,  that  she  wished  "  it^to  be  given  to  private  charity ; "  Sir 
T.'Plumer,M.E.,  held,  that  the  words  did  not  create  a  trust 
which  could  be  carried  into  effect.  The  charities  recognized  by 
the  Court  were  public  in  their  nature,  and  sudh  as  the 
Court  could  see  to  the  *  execution  of;  but  here,  the  [197] 
disposition  was  confined  to  private  charity.  Assisting 
individuals  in  distress  was  private  charity;  but  such  a  purpose 
eouid  not  be  executed  by  the  Court  or  by  the  Crown. 

The  policy  of  early  times  strongly  favored  gifts,  even  of  land, 
to  charitable  purposes!  :  Thuis,  hot  only  was  nb  restraint  imposed 
on  such  dispositions  by  the  early  Statutes  of  Wills,  but  the  Act 
of  43  Eliz.'c.  4,  (c)  as  construed  by  the  Courts,  tended  greatly  to 
facilitate  gifts  of  this  nature,  such  Act  having  been  held  to  au- 
la) 7  Sim.  352.    Compare  this  case  with  Gibbs  v.  Rumsey,  2  Ves.'  &  B.  94. 
(6)  Turn.  &  Russ.  260. 
(c)  Ante,  p.  [192.] 

VOL.  I.  21 
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thorize  testamentary  appointments  to  corporations  for  charitable 
uses,  (a)  and  even  to  enlarge  the  devising  capacity  of  testators, 
by  rendering  valid  devises  to  those  uses  by  a  tenant  in  tail ;  (b) 
and  also  by  a  copyholder,  without  a  previous  surrender  to  the 
use  of  the  will,  (c)  though  it  was  admitted  that  the  statute  did 
not  extend  to  the  removal  of  personal  disabilities,  such  as  in- 
fancy, lunacy,  and  the  like.^  (d) 

To  the  same  policy  we  may  ascribe  that  rule  of  construction, 
presently  considered,  by  the  effect  of  which,  property  once  de- 
fa)  riood's  case,  Hob.  136. 
(6)  A.-G.  V.  Rye,  2  Vera,  453  ;  A.-G.  v.  Burdett,  Id.  75.5.     See  also  3  Ch.  Sep.  154. 

(c)  Rivett's  case,  Moore,  890,  pi.  1253;  3  Ch.  Rep.  220.  But,  as  to  which,  now, 
see  ante,  p.  [53.] 

(d)  See  Collison's  case.  Hob.  136. 

1  A  question  of  considerable  importance  has  been  raised  and  discussed  with  great 
thoroughness  and  ability,  whether  the  jurisdiction  of  the  Court  of  Chancery  over 
charities  is  referable  to  the  general  jurisdiction  of  that  court,  or  sprang  from,  and 
rests  upon  the  provisions  of  the  Stat.  43  Eliz.  c.  4. 

It  is  said  by  Mr.  Chancellor  Kent,  that  "  the  weight  of  English  opinion  and  argu- 
ment would  seem  to  be  in  favor  of  an  original  and  necessary  jurisdiction  in  Chancery, 
in  respect  to  bequests  and  devises  in  trust,  to  persons  competent  to  take  for  charita- 
ble purpbses,  when  the  general  object  of  the  charity  was  specific  and  certain,  and  not 
contrary  to  any  positive  rule  of  law.  The  elements  of  the  doctrine  of  the  English 
Chancery  relating  to  charitable  uses,  are  to  be  found  in  the  civil  law ;  and  it  is  quesr 
tionable  whether  the  English  system  of  charities  is  to  be  referred  exclusively  to  the 
statute  of  Elizabeth.  The  statute  has  been  resorted  to  as  a  guide,  because  it  contain- 
ed the  largest  enumeration  of  just  and  meritorious  charitable  uses ;  and  it  may,  per- 
haps, be  considered  rather  as  a  declaratory  law,  or  specification,  of  previously  recog- 
nized charities,  than  as  creating,  as  some  cases  have  intimated,  the  objects  of  Chan- 
cery jurisdiction  over  charities.  If  the  whole  jurisdiction  of  Equity  over  charitable 
uses  and  devises  was  grounded  on  the  statute  of  Elizabeth,  then  we  are  driven  to  the 
conclusion,  that  where  the  statute  has  never  been  reenacted  or  adopted  in  this  coun- 
try, our  courts  of  equity  are  cut  ofi'  from  a  large  field  of  jurisdiction  over  some  of 
the  most  interesting  and  meritorious  trusts  that  can  possibly  be  created  and  confided 
to  the  integrity  of  men.  It  would  appear  from  the  preamble  to  the  statute  of  Eliza- 
beth, that  it  did  not  jntend  to  give  any  new  vitality  to  charitable  donations,  but  rather 
to  provide  a  new  and  more  effectual  remedy  for  the  breaches  of  those  trusts."  2  Kent, 
(5th  ed.)  287,  288.  See  also  Witman  v.  Lex,  17  Serg.  &  E.  88  ;  Mayor,  &c.  of  Phil- 
adelphia V.  Elliott,  3  Rawle,  170;  Orphan  Asylum  v.  McCartee,  9  Cowen,  437; 
Moore  v.  Moore,  4  Dana,  357 ;  Dutch  Church  in  Garden  Street  v.  Mott,  7  Paige,  77  ; 
Burr  V.  Smith,  7  Vermont,  241 ;  Sanderson  v.  White,  18  Pick.  328  ;  Wright  v.  Meth. 
Epis.  Ch.  1  Hoff.  Ch.  202 ;  Stone  v.  Griffin,  3  Vermont,  400 ;  Baptist  Church  v. 
Witherell,  3  Paige,  296 ;  Angell  &  Ames  on  Corporations,  (3d  ed.)  143  to  150:  Bur- 
bank  V.  Whitney,  24  Pick.  152,  153. 

On  the  other  hand,  it  is  said  by  Mr.  Justice  Story,  that  "  upon  the  whole,  it  seems 
to  be  the  better  opinion,  that  the  jurisdiction  of  the  Court  of  Chancery  over  chari- 
ties, where  no  trust  is  interposed,  or  where  there  is  no  person  in  esse,  capable  of  tak- 
ing, or  where  the  charity  is  of  an  indefinite  nature,  is  not  to  be  referred  to  the  general 
jurisdiction  of  that  court,  but  sprang  up  after  the  statute  of  Elizabeth,  and  rests 
mainly  on  its  provisions."  2  Story,  Eq.  Jur.  ^  U62.  But  the  recent  publications  of 
the  Commissioners  on  the  Public  Records  in  England,  establish  in  the  most  satisfec- 
tory  and  conclusive  manner,  that  cases  of  charities,  where  there  were  trustees  appoint- 
ed for  general  and  indefinite  charities,  as  well  as  for  specific  charities,  were  familiarly 
known  to  and  acted  upon  and  enforced  in  chancery,  long  before  the  statute  of  43 
Elizabeth.  And  since  the  case  of  Vidalu.  Mayor,  &c.  of  Philadelphia,  2  Howard,  (U.  S.) 
Rep.  1^,  it  may  be  regarded  as  settled  that  chancery  has  an  original  and  necessary 
jurisdiction  in  respect  to  bequests  and  devises  in  trust  to  persons  competent  to  take  for 
charitable  purposes,  when  the  general  object  of  the  charity  is  specific  and  certain,  and 
not  contrary  to  any  positive  rule  of  law.    See  Wade  v.  Amer.  Colonization  Society, 
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voted  to  charity  was  never  allowed  to  be  diverted  into  any  other 
channel,  by  the  failure  or  uncertainty  of  the  particular  objects. 
At  the  commencement  of  the  eighteenth  century,  however,  the 
tide  of  public  opinion  appears  to  have  flowed  in  an  opposite 
direction,  and  the  legislature  deemed  it  necessary  to  impose  fur- 
ther restrictions  on  gifts  to  charitable  objects  ;  from  the  nature  of 
which,  it  may  be  presumed,  that  the  practice  of  dispos- 
ing by  will  of  lands  to  charity  had  antecedently  *pre-      [  198  ] 
vailed  to  such  an  extent  as  to  threaten  public  inconven- 
ience.    It  appears  to  have  been  considered,  that  this  disposition 
would  be  sufficiently  counteracted  by  preventing  persons  from 
aliening  more  of  their  lands  than  they  chose  to  part  with  in 
their  own  lifetime ;  the  supposition  evidently  being,  that  men 
were  in  little  danger  of  being  perniciously  generous  at  the  sacri- 
fice of  their  own  personal  enjoyment,  and  yfhen  uninfluenced  by 
the  near  prospect  of  death.     Accordingly,  the  statute  of  9  Geo. 
II.  c.  36,  (usually,  but  rather  inaccurately  called  the  Statute  of 
Mortmain,)  enacted,  that  no  hereditaments,  or  personal  estate  to 
be  laid  out  in  the  purchase  of  hereditaments,  should  be  given, 
conveyed,  or  siettled,  to  or  upon  any  persons,  bodies  politic  or 
corporate,  or  otherwise,  for  any  estate  or  interest  whatsoever,  or 
any  ways  charged  or  incumbered,  in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever,  unless  such  gift  or  settlement  of 
hereditaments  or  personal  estate  (other  than  stocks  in  the  public 
funds)  be  made  by  deed,  indented,  sealed,  and  delivered,  in  the 
presence  of  two    credible  witnesses,  twelve    calendar   months 
before  the  death  of  the  donor,  including  the  days  of  the  execu- 
tion and  death,  and  enrolled  in  Chancery  within  six  calendar 


7  Smedes  &  Marsh.  695  ;  Potter  v.  Chapin,  5  Paige,  649  ;  Moore  v.  Moore,  4  Dana, 
357;  2  Story,  Eq.  Jur.  ^  1142,  et  seq. ;  Dashiell  k.  Attorney-General,  5  Harr.  &  John. 
392 ;  Gallego  v.  Attorney-General,  3  Leigh,  450 ;  Taney  v.  Latane,  4  lb.  327  ;  Bap- 
tist Association  v.  Hart,  4  Wheat.  1 ;  Baptist  Association  v.  Smith,  3  Peters,  484 ; 
Vidal  V.  Mayor  of  Philadelphia,  2  How.  (U.  S.)  128. 

The  Statute  of  43  Eliz.  c.  4,  of  charitable  uses,  is  in  force  in  North  Carolina,  Grif- 
fin V.  Graham,  1  Hawltes,  96  ;  and  Kentucky,  Gass  v.  Wilhite,  2  Dana,  170;  but  the 
courts  of  equity  in  those  States  do  not  carry  out  the  English  doctrine  of  ci/  pres. 
McAuley  v.  Wilson,  1  Dev.  (N.  C.)  Ch.  276  ;  Moore  v.  Moore,  4  Dana,  357 ;  Holland 
V.  Peck,  2  Iredell,  Eq.  255.  The  Statute  43  Eliz.  c.  4,  was  repealed  in  Virginia  in 
1792.  Gallego  v.  Attorney-General,  3  Leigh,  450 ;  Taney  v.  Latane,  4  Leigh,  327. 
This  statute,  43  Eliz.  c.  4,  forms,  in  principle  and  substance,  a  part  of  the  law  of 
Massachusetts.  Going  v.  Emery,  15  Pick.  107;  Bartlett  v.  King,  12  Mass.  537; 
Sanderson  w.  White,  18  Pick.  328;  Burbank  w.  Whitney,  24  Pick.  136;  Bartlett  u. 
Nye,  4  Metcalf,  378  ;  Washburn  v.  Sewall,  9  Metcalf,  280 ;  Winslow  v.  Cummings, 
3  Cashing,  358.  So  of  Pennsylvania,  Witman  v.  Lex,  17  Serg.  &E.88  ;  Mayor,  &c. 
of  Philadelphia,  3  Eawle,  170;  Zimmerman  v.  Anders,  6  Serg.  &  Watts,  218. 

This  statute  has  not  been  reenacted  in  New  Jersey,  Pennsylvania,  and  probably  not 
in  any  of  the  United  States,  though  it  may  not  have  been  abrogated  in  some  of  them. 
It  is  not  in  force  in  Maryland.  Dashiell  v.  Attorney-General,  5  Harr.  &  John.  392 ; 
Wilderman  v.  Baltimore,  8  Maryland,  551.  And  has  been  abrogated  in  New  York. 
Andrew  v.  New  York  Bible  and  Prayer  Book  Society,  4  Sand.  Sup.  Ct.  156(;  Ay  res 
V.  Methodist  Church,  3  Sandf.  Sup.  Ct.  351  ;  Owens  v.  Tlie  Missionary  Society  of 
the  M.  E.  Church,  4  Keman,  (N.  Y.)  380.  Whether  this  statute  is  in  force  in  Mis- 
sissippi, quere?    Wade  v.  Amer.  Colonization  Society,  7  Smedes  &  Marsh.  663. 
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months. after.the  execution,  and  unless  such  stocks  be  transferred 
six  calendar  months  before  the  death,  and  unless  the  same  be 
made  to  take  effect  in  possession  for  the  charitable  use,"  and  be 
without  any  power  of  revocation,  reservation,  trust,  &c.,,  for  the 
benefit  of  the  donor,  or  of  any  persons  claiming  under  him.,  (a) 
By  the  2d,  3d,  4th,  and  5th  sections,  the  act  is  declared  not 

to  extend  to  purchases  for.  a  valuable  consideration,  (b) 
[  199  ]      or  to  dispositions  to  or  in  trust  for  the  two  *  English 

universities,  or  any  of  the  colleges  within  them,  or  the 
ooUeges  of  Eton,  Winchester,  or  Westminster,  for  the  mainten- 
ance of  i  the  scholars  upon  the  foundations,  or  to  the  disposition 
of  any  estate,  real  or  personal,  lying-or  being  in  Scotland. 
:  The  statute,  it  is  clear,  extends  tp  property  of  every  descrip- 
tion which  savors  of  the  realty — as  the  privilege  by  a  grant  from 
the  Crown  of  I  laying  chains  in  the  river  Thames,  for  mooring 
ships ;  (c)  canal  shares,  (d)  and,-  of  course,  dock  or  railway 
shares ;  money  secured  on  turnpike  tolls,  (e).  or  by  an  assignment 
of  the  poor's  rates  and  county  rates  ;  (/)  leaseholds  and  mort- 
gages, whether  in  fee  or  for  years ;  (g)  and  even  judgment  debts, 
so  far  as  they  operate  as  a  charge  on  real  estate,  (h)  And  where 
a  testator  had  bequeathed  his  personal  estate  upon  trusts  for  a 
charity,  and  afterwards  contracted  to  sell  real  estate,  it  was  held 
that  his  Hen  on  the  property- for^  the  purchase-money  was  "  an 
interest  in  land"  within  the  meaning  of  the  statute,  and  accord- 
ingly could  not  pass  with  the  rest  of  his  personal  estate.  (i\ 
Again,  where  A  being  entitled  to  certain  sums  of  money  which 
were  to  be  raised  by  the  execution  of  a  trust  for  sale  of  real 
estate,  bequeathed  all  his  personal  estate  to  B  who  survived  A, 
and  afterwards  died,  having  bequeathed  the  residue  of  his  per^ 
sonal  estate  to  charity ;  it  was  contended,  that,  as  the  period  for 

r?iising  the  sums  in  question  had  arrived  in  the  lifetime 
[  200  ]      of  B,  {though  they  were  *not  actually  raised  until  after 

her'  decease,)  it  was  a. breach  of  duty  in  the  trustees 
not  to  raise  them,  and  this  neglect  ought- not  to  invalidate  the 
gift;  especially  as  the  charities  had  no  right  to  elect  to  take  it  as 
land ;  but  Sir  J.  Leach,  V.  C,  held  that  these  sums,  constitut- 
ing an  interest  in  land  at  the  testatrix's  death,  could  not  be 
legally  given  to  the  charities,  (k) 

{a]  This  does  not  -preclude  the  donor  ft-om  reserving  to  himself  a  power  of  regu- 
lating thecharity.    2  Cox,  301.    See  also  1  Mer.  327. 

{b)  Vide  Stat.  9  Geo.  IV.  c.  85. 

(cj  Negus  V.  Coulter,  Arab.  367. 

(a)  Howse  v.  Chapmanj  4  Ves.  542. 

le)  Knapp  v.  Williams,  4  Ves.  430,  n. 

(/)  Knch  «.  Squire,  10  Ves.  41.,  n. 

ig)  A.-G.  V.  Graves,  Amb.  155 ;  A,-G.  v.  Caldwell,  Id.  635;  A.-G.  v.  Meyrick, 
4  Ves.  Sen.  44;  A.-G.  !;. -Earl  of  Winchelsea,  3  Bro.  C.  C.  373 ;  White  «.  Evans, 
4  Ves.  21  ;  Currie  v.  Pye,  17  iVes.  462. 

ih]  CoUinson  v.  Pater,  2  Russ.  &  My,  344. 

(i)  Harrison  v.  Harrison,  1  Rass.  &  My.  71. 

(k)  A.-G.  V.  Harley,  5  Madd.  321. 
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If  the  pecuniary  gift  is  partly  charged  upon  land  and  partly 
personal,  it  will  be  void  pro  tanto.  And  therefore,  where  a 
testator  devised  a  freehold  estate  to  be  sold,  and  the  produce 
applied,  together  with  so  much  of  the  personal  estate  as  should 
be  necessary,  to  secure  an  annuity  of  £30  for  the  life  of  A,  and, 
after  his  death,  the  principal  to  go  to  a  charity ;  the  freehold 
estate  not  being  sufficient  to  raise  the  money,  it  was  held,  that 
the  bequest  was  good  as  to  the  residue,  which  was  to  be  raised 
out  of  the  personal  estate,  (a) 

Where  lands  are  devised  in  trust  for  a  charity,  the  trust  not 
only  is  itself  void,  but  vitiates  the  devise'  of  the  legal  estate  on 
which  it  is  engrafted  ;  (b)  and  therefore,  in  such  cases,  the  heir 
may  recover  at  law,  except  which  there  are  other  trusts  not  char- 
itable, which,  of  course  would  entile  the  trustee  to  retain  the  es- 
tate, and  oblige  the  heir  (c)  to  prosecute  his  claim  in  equity,  (d) 

Where  the  conveying  of  land  to  a  charity  is  enjoined  as  a 
condition  subsequent,  as  where  the  devise  is  to  A  on  condition 
that  he  shall  convey  Whiteacre  (part  of  the  devised 
estate)  to  a  *  charity,  the  condition  alone  is  void,  and      [  201  ] 
the  devise  is  absolute,  (e) 

Though  the  statute  does  not  in  terms  apply  to  the  proceeds 
of  land  directed  to  be  sold,  yet  it  is  settled  by  construction,  that 
a  fund  of  this  nature  is  within  its  spirit  and  meaning,  (/)  on 
the  ground,  it  should  seem,  that  the  legatee  might  have  elected 
to  take  it  as  land  ;  and  a  legacy  payable  out  of  such  a  fund,  of 
course,  shares  the  same  fate,  (g-)  The  Act^  however,  does  ex- 
pressly embrace  the  converse  case  of  money  being  directed  to 
be  laid  out  in  land,  (h)  and  the  prohibition  appHes  not  only 
where  the  investment  in  land  is  expressly  directed  by  the  will, 
but  also  where  it  results  from  the  nature  and  regulations  of  the 
charity  itself,  (i) 

A  recommendation  to  trustees  to  purchase  land  is  imperative, 
and,  consequently,  has  the  same  invalidating  effect,  as  a  trust 
which  is  mandatory  in  terms.i  (k) 

(a)  Waite  v.  Webb,  6  Madd.  711 

tb)  Addington  v.  Cann,  3  Atk.  155  ;  Doe  d.  Burdett  ».  Wrighte,  2  B.  &  Aid.  710. 
See  also  Carrick  v.  Errlngton,  2  P.  W.  361. 

(c)  But  if  the  devise  were  of  particular  lands  in  fee,  and  the  will  contained  a  resid- 
uary devise,  the  failure  of  the  former  would,  under  a  will  made  since  1837,  let  in  the 
residuary  devisee,  not  the  heir. 

(d)  Willett  V.  Sandford,  1  Ves.  Sen.  186.  See  also  Doe  v.  Copestake,  6  East,  328 ; 
Doe  V.  Pitcher,  6  Taunt.  359. 

(e)  Poor  V.  Miall,  6  Madd.  32. 

(/)  Curtis  V.  Hutton,  14  Ves.  537  ;  Trustees  of  British  Museum  v.  White,  2  Sim. 
&  Stu.  595. 

ig)  Page  v.  Leapingwell,  18  Ves.  463. 

(A)  A.-G.  V.  Heartwell,  2  Eden,  234  ;  Pritchard  v.  Arbouin,  3  Rnss.  458. 
{{)  Widmore  v.  Woodroffe,  Arab.  636 ;  Middleton  v.  Clitherow,  3  Ves.  734. 
{k)  A.-G.  V.  DavieS,  9  Ves.  546  ;  Kirkbank  v.  Hudson,  7  Pro.  212. 

1  See  2  Story,  Eq.  Jur.  §  1068-1074;  Hart  v.  Hart,  2  Desaus.  83;  Van  Dyck  v. 
Van  Beuren,  1   Caines,  84;  Earwell  v.  Jacobs,  4  Mass.  634;  Boiling  w.  Boiling, 

21* 
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But,  if  an  option  be  given  to  the  trustees  to  lay  out  the  money 
in  land,  or  upon  government  or  personal  security,  the  bequest  is 
not  affected  by  the  statute,  (a) 

It  was  lately  attempted  to  bring  within  the  scope  of  this 
principle  a  direction  to  invest  on  such  mortgage  securities  as 
the  trustees  should  approve,  which  it  was  contended,  authorized 
the  trustees  to  lay  out  the  fund  on  mortgages  of  personal  chat- 
tels, or  on  Irish  or  Scotch  real  securities,  (some  of  which  the  tes- 
tator was  already  possessed  of)  ;  but  Lord  Langdale,  consider- 
ing that  the  reasoning,  savored  too  much  of  refinement,  held  the 

bequest  to  be' void.  (6) 
[  202  ]  *  If,  however,  investment  in  land  is  the;  ultimate  desti- 

nation of  the  money,  the  bequest  will  not  be  protected 
by  the  circumstance  of  provision  being  made  for  its  suspension 
during  an  indefinite  period;  and,  therefore,  a  gift  of  personal 
estate,  to  be  laid  out  in  the  purchase  of  lands,  has  been  repeat- 
edly held  to  be  voidj  although  the  trustees  were  empowered  to 
invest  the  money  in  the  funds  until  an  eligible  purchase  could 
be  made,  (c)  These  determinations  have  dearly  overruled  the 
case  of  Grimmett  v.  Grimmett,  (d)  and  it  seems  somewhat  diffi- 
cult to  reconcile  with  them  the  more  recent  case  of  A.-G.  v. 
Goddard,  (e)  where  a  testatrix,  after  bequeathing  ,£1000  Indian 
annuities,  to  trustees^  for  charitable  purposes,  added,  "  as  money 
is  of  more  uncertain  value  than  land,  I  do  also  give  them  power 
to  make  such  purchase  as  they  shall  think  best  for  perpetuating 
the  gift;"  Sir  T.Plumer,  M.  R.,  hesitatingly  held  the  bequest 
to  be  valid,  though  he  admitted  it  to  be  doubtful  whether  the 
clause  in  the  will  did  not  amount  to  a  direction  to  purchase 
land,  and  whether  the  discretion  extended  to  anything  further 
than  the  selection  of  the  estate. 

It  is  clear  that  where  the  will  is  silent  as  to  the  purchase  or 
acquisition  of  land,  and  the  charitable  trust  or  purpose  is  of  a 
nature  which  admits  of  its  being  fully  and  conveniently  executed 
without  such  purchase  or  acquisition,  the  legacy  is  good.  Thus, 
where  the  testator  bequeathed  ,£2800  three  per  cent,  reduced 
annuities,  and  directed  the  dividends  to  be  applied  "  for  and 
towards  establishing  a  school,'?  Lord  Thurlow  said,  that  this 
did  not  include  the  purchase  or  renting  of  land :  the  master 
might  teach  in  his  own  house  or  in  , the  church.  {/) 
[  203  ]      So,  in  another  case,  the  *  bequest  of  personalty,  "  to 

(o)  Soresby  v.  HoUins,  Arab.  211  ;  Curtis  v.  Hatton,  14  Ves.  537. 

(6    Baker  «.  Sutton,  1  Kee.  224.  '     i 

(c)  Grieves  v.  Case,  4  Bro.  C.  C.  67 ;  S.  C.  Dick,  251  ;  English  v.  Orde,  Duke,  Oh. 
Uses,  432 ;  Pritchard  v.  Arboain,  3  Russ.  458. 

{d)  Amb.  10. 

(e)  1  Turn.  &  Russ.  348.  >  '  .  ,        ,  .. 

(/)  A.-G.  V.  Williams,  4  Bro.  C;  C.  526.  See  also  A,-G.  v.  Jordan,  Highmore  on 
Mortmain,  225  ;  A.-G.  o.  Hull,  15  Law  &  Eq.  182. 

5  Munf.  334 ;  Sydnor  w.^Sydnor,  2  Munf.  263  ;  Pierson  v.  Garnet,  2  Bro.  C.  C.  (Pei-- 
kins's  ed.)  47,  note  (a),  and  cases  cited ;  S.  C.  lb.  231,  note  (c),  and  cases  cited. 
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be  a  perpetual  endowment  and  maintenance  of  two  schools," 
was  considered  by  Richards,  C.  B.,  to  be  so  far  good ;  though 
it  was  rendered  void  by  the  addition  of  a  recommendation  to 
purchase  land,  (a)  And  even  where  the  interest  of  the  be- 
queathed fund  was  directed  to  be  applied  in  providing  a  proper 
school-house,  Sir  J.  Leach,  V.  C,  thought  that  as  the  intention 
might  be  executed  by  hiring  a  house,  without  the  necessity  of 
purchasing  land,  the  bequest  was  valid  ;  and  that  too,  though 
the  will  contained  expressions  showing  that  the  testator  contem- 
plated the  perpetuity  of  the  charity,  (b)  So,  where  the  trustees 
were  expressly  directed  to  apply  the  income  of  a  charity  fund  in 
the  purchase  or  rental  of  an  appropriate  building,  (c) 

It  has  been  much  questioned,  whether  a  bequest  of  money,  to 
be  applied  in  the  erection  of  a  school-house,  or  other  building, 
for  charitable  purposes,  is  bad  as  involving  a  trust  to  purchase. 
Lord  Hard wicke  considered  that  if  the  trustees  could  get  a 
piece  of,  ground  given  to  them,  so  that  land  need  not  be  pur- 
chased, the  gift  was  good  ;  (d)  but  the  contrary  is  now  settled,  (e) 

A  bequest  to  charity,  however,  would  not  be  invalidated  by 
the  mere  expression  of  the  testator's  hope  or  expectation  that 
land  would  be  provided  by  a  third  person,  unless  this  were  made 
a  sine  qua  non,  for,  if  the  testator  shows  that  he  means 
the  gift  to  take  effect,  *  whether  land  be  provided  or  [  204  ] 
not,  the  legacy  is  valid.  (/) 

And  it  is  equally  clear,  (whatever  doubts  may  formerly  have 
been  entertained .  on  the  point,)  that  a  legacy  to  a  charity,  on 
condition  that  land  be  provided  from  another  source  for  effect- 
ing the  testator's  object,  is  void,  as  by  such  means,  (and  this  is 
the  test  by  which  the  validity  of  all  such  gifts  is  to  be  tried,) 
fresh  land  is  put  into  mortmain,  (g)  And  it  would  not  avail, 
that  charity  legatees,  by  whom  a  fund  is  directed  to  be  laid  out 
in  the  erection  of  buildings,  possess,  and  offer  to  appropriate  for 
the  purpose,  land  already  irr  mortmain,  unless  the  bequest  were 
so  framed  as  not  to  admit  of  a  new  purchase  being  made  for 
the  occasion,  (h) 

The  bequest  of  a  sum  of  money,  to  be  applied  in  the  erection 
of  buildings,  on  land  which  is  already  devoted  to  charitable  pur- 
poses; (i)  or  in  the  repair  and  improvement  of  buildings  appro- 

(o)  Kirkbank  v.  Hudson,  7  Price,  221. 
(5)  Johnson  u.  Swan,  5  Madd.  457. 

(c)  Davenport  t).  Mortimer,  in  Chancery,  5th  March,  1839,  reported  3  Jurist,  287. 

(d)  Vaughan  v.  Farrer,  2  Ves.  Sen.  182;  A.-G.  v.  Bowles,  Id.  547. 

(e)  Foy  V.  Foy,  1  Cox,  163  |  A.-G.  v.  Nash,  3  Bro.  C.  C.  588  ;  A.-G.  v.  Whit- 
church, 3  Ves.  144;  Chapman  w.  Brown,  6  Id.  404;  A.-G.  v.  Parsons,  8  Id.  186  ; 
A.-G.  V.  Davies,  9  Ves.  535  ;  Pritchard  v.  Arbouin,  3  Ru^.  458. 

(/)  Henshaw  v.  Atkinson,  3  Madd.  306.    But  see  A.-G.  v.  Tindall,  2  Eden,  207. 

(o)  A.-G.  V.  Davies,  9  Ves.  535. 

(A)  Giblett  v.  Hobson,  5  Sim.  651 ;  S.  C.  3,My.  &  K.  517  ;  Mather  v.  Scott,  2  Kee. 
172.  In  Giblett  K.. Hobson,  Lord  Brougham  held  that  circumstances  dehors  the  will 
might  be  investigated  for  the  purpose  of  getting  at  the  intention, 

(i)  Glnbbw.  A.-G.,  Amb.  373;  Brodie  ».  Dukeof  Chandos,  1  Bro.  C.  C.  144,  n. ; 
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priated  to  charity,  (a)  is  unquestionably  valid,  as  by  such  gifts 
no  additional  land  is  thrown  into  mortmain,  (b) 

A  legacy  to  be  applied  in  the  liquidation  of  a  subsisting 
incumbrance,  on  real  estate,  which  is  already  subject  to  charita- 
t  ble  uses,  appears  to  have  been  considered  as  not 
[  205  ]  *  falling  within  this  principle,  but  as  appropriating  to 
charity  a  new  interest  in  land.  Thus  a  bequest  of  a 
sum  of  money,  to  be  applied  in  paying  off  a  mortgage  debt 
on  a  meeting-house,  cannot  be  supported ;  (c)  and  it  matters  not 
that  the  incumbrance  is  equitable  only,  {d) 

Where  a  legacy,  which,  standing  alone,  would  be  valid,  is 
founded  upon  and  derives  its  purpose  and  object  from  an  illegal 
devise,  ii  is  necessarily  involved  in  the  failure  of  such  devise. 
Thus,  if  a  testator,  after  devising  certain  messuages  to  be  con- 
verted into  almshouses,  bequeathes  the  interest  of  a  sum  of 
money  to  the  occupiers  of  such  houses — as  the  devise  is  clearly 
void,  the  legacy  is  equally  so.  (e)  Or,  if  a  testator  devises  a 
messuage  to  be  used  as  a  school-house  for  the  education  of  poor 
children,  and  bequeathes  a  fund  t'o  trustees,  with  a  direction  to 
apply  the  income  in  keeping  the  school-house  in  repair,  and  pro- 
viding a  master,  the  statute,  by  invalidating  the  devise  of  the ' 
house,  deprives  the  pecuniary  legacy  of  its  object,  which  conse- 
quently fails;  (/)  and  in  some  other  instances,  presenting  not 
quite  so  simple  and  obvious  an  application  of  the  principle, 
a  bequest,  valid  in  itself,  has  been  held  to  fail,  from  the 
impracticability  of  the  general  scheme  of  which  it  forms  a 
part,  (g) 

So,  where  the  proportion  of  a  fund,  which  is  to  be  appropriated 
to  a  legal  charity,  depends  on,  and  is  to  be  ascertained 
[  206  ]  only  by,  the  previous  application  of  an  adequate  *  por- 
tion thereof  to  a  purpose  which  the  Statute  of  Mort- 
main forbids,  the  necessary  effect  of  the  illegality  of  the  latter 
is  to  defeat  the  former.  Thus,  if  the  testator  bequeathes  a  sura 
of  £5000,  part  to  be  applied  in  erecting  almshouses,  and  the 
residue  to  St.  Thomas's  Hospital,  the  failure  of  the  first  object 
is  fatal  to  the  second ;  the  erection  of  the  almshouses,  which  is 

A.-G.  V.  Bishop  of  Oxford,  Id. ;  A.-G.  v.  Parsons,  8  Yes.  186;  A.-G.  v.  Manbv,  1 
Mer.  327.  ^ 

(a)  Harris  v.  Barnes,  Amb.  651 ;  A.-G.  v.  Chester,  1  Bro.  C.  C.  444. 

(6)  As  to  the  evidence  required  in  these  cases,  that  the  land  on  which  the  expendi- 
ture is  to  be  made  has  been  eflFectually  devoted  to  charity,  vide  Inglebv  v.  Dobson 
4  Russ.  342.  ■^ 

(e)  Corbyn  v.  French,  4  "Ves.  418. 

(d)  Waterhouse  v.  Holmes,  1  Sim.  162. 

(e)  A.-G.  V.  Goulding,  ^  Bro.  C.  C.  428;  A.-G.  v.  Whitchurch,  3  Ves.  141  ;  Lim- 
brey  v.  Gurr,  6  Madd.  151 ;  Price  v.  Hathaway,  Id.  304. 

(/)  A.-G.  V.  Hinxman,  2  Jac.  &  W.  270.  In  cases  the  converse  of  this,  namely, 
where  the  valid  gift  is  the  primary  one,  and  the  invalid  gift  is  ancillary  and  subordi- 
nate to  it,  the  former,  of  course,  is  not  affected  by  the  illegality  of  the  latter.  Bland- 
ford  V.  Thackerell,  4  Bro.  C.  C.  394. 

(,y)  Grieves  v.  Case,  2  Cox,  301 ;  S.  C.  4  Bro.  C.  C.  67. 
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illegal,  being  necessary  to  ascertain  the  proportion  intended  for 
the  hospital,  (a) 

•It  is  to  be  observed,  that  if  a  legacy,  which  is  directed  to  be 
laid  out  in  land,  is  actually  paid,  (the  party  paying  it  not  avail- 
ing himself  of  the  statute,)  and  the  trustee  lays  "it  out  accord- 
ingly, the  Court  will  not  execute  the  trust  (b) 

The  statute  of  the  9th  Geo.  11.  cannot  be  evaded  by  a  secret 
trust,  and  the  heir  may  compel  a  devisee  to  disclose  any  promise 
which  he  may  have  made  to  the  testator  to  devote  the  land  to 
charity.. (c)  And  such  promise,  if  denied  by  the  devisee;  may  be 
proved  by  evidence  aliimde.  (d)  The  trust;  by  whatever  means 
established,  invalidates  the  devise.  This  doctrine  evidently  as- 
sumes that  the  trust;  if  legal;  would  have  been  binding  on  the 
conscience  of,  and  might  have  been  enforced  against  the  devi- 
see ;  and  this  ground  failing,  the  rule  does  not  apply.  As  whetfe 
a  testator,  after  devising  lands  by  a  will,  duly  attested,  declares 
a  trust  in  favor  of  charity,  by  an  unattested  paper,  the 
statute  law  which  aflfords  to  the  devisee  *  a  valid  de-  [  207  ] 
fence  against  any  claim  on  the  part  of  the  charity,  of 
course,  equally  defends  him  against  the  claim  of  the  heir, 
founded  on  the  charitable  trust,  (e)  The  case  would  be  dif- 
fei-ent,  however,  if  the  devisee  had  prevailed  on  the  testator  to 
give  him  the  estate  absolutely,  under  an  assurance  that  the 
unattested  paper  was  a  sufficient  declaration  of  the  trust  for  a 
charity.  (/) 

Marshalling  assets  is  the  adoption  of  this  principle :  that, 
where  there  are  two  funds  and  two  parties,  one  of  whom  has  a 
claim  exclusively  upon  one  fund,  and  the  other  the  liberty  of 
resorting  to  either,  the  Court  will  send  the  latter  party  primarily 
to  that  fund  from  which  the  former  is  excluded ;  or  if  he  should 
have  actually  resorted  to  their  common  fund,  will  allow  the  other 
to  stand  in  his  place  to  that  extent.  The  application  of  this 
principle  has  been  denied  to  charities ;  and  accordingly,  where 
property  which  cannot,  is  combined  in  the  same  gift,  with  funds 
which  can,  be  bequeathed  for  charitable  purposes,  and  the  dispo- 
sition embraces  several  objects  or  purposes,  some  charitable,  and 
others  not,  the  Courts  hold  that  the  purposes  not  charitable 
cannot  be  thrown  exclusively  upon  that  part  of  the  subject  of 
disposition  which  is  incapable   by  law  of  being  devoted   to 

(a)  A.-G.  V.  Davies,  9  "Ves.  535;  Limbrey  v.  Gurr,  6  Madd.  151  ;  A.-G.  v.  Hinx- 
man,  2  J.  &  W.  270. 

(6)  A.-G.  V.  Ackland,  1  Russ.  &  My.  243.  But  the  legacy,  if  paid  in  jnistake, 
might,  it  is  presumed^be  recovered  back  by  the  party  paying  it.  It  seems  that  where 
a  legatee  is  called  upon  to  refund,  he  is  not,  in  general,  liable  to  interest.  Gittins  v. 
Steele,  1  Swans.  199. 

(c)  Boson  V.  Statham,  1  Eden,  508 ;  Muckleston  v.  Brown,  6  Ves.  52 ;  Martin  v. 
Hatton,  cit.  Id.  61 ;  Strickland  v.  Aldridge,  9  Ves.  516  ;  Paine  v.  Hall,  18  Ves.  475. 

id)  Edwards  v.  Pike,  1  Cox,  17 ;  S.  G.  I  Eden,  267. 

(e)  Adlington  v.  Cann,  3  Atk.iUl  ;  9  Ves.  519. 

(/)  See  Adlington  v.  Cann,  3  Atk.  152. 
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charity,  in  order  to  let  in  the  charitable  purposes  upon  tjje  re- 
mainder, (a) 

Thus,  if  a  testator  give  his  real  and  pergonal  estate  to  trustees, 
upon  trust  to  sell  and  pay  his  debts  and  legacies,  and  to  apply 
the  residue  for  charitable  purposes,  the  Court  will  not 
[  208  ]  throw  the  debts  and  legacies  exclusively  on  *  the  pro- 
ceeds of  the  real  estate,  and  the  mortgage  securities 
and  leaseholds,  in  order  that  the  charitable  bequest  may  take 
effect  so  far  as  possible  ;  nor,  on  the  other  hand,  will  it  direct  the 
debts  and  legacies  to  come  out  of  the  pure  personalty,  for  the 
purpose  of  defeating  the  charitable  residuary  bequest  to  the 
utmost  possil^le  extent.  Steering  a  middle  ccfUrse,  equity  directs 
the  debts  and  legacies  to  come  out  of  the  wholfe  estate,  real  and 
personal,  pro  rata ;  for  instance,  supposing  the  real  funds,  (in- 
cluding the  leaseholds  and  mortgage  securities,)  to  constitute 
two  fifths  of  the  entire  property,  then  two  fifths  of  these  charges, 
would  be  satisfied  out  of  such  real  funds,  and  the  remaining 
three  fifths  out  of  the  pure  personalty ;  (b)  and,  after  bearing  the 
charges  in  these  several  proportions,  the  former  would  belong  to 
the  heir  or  next  of  kin,  (as  the  case  might  be,)  and  the  latter  to 
the  charity  residuary  legatee.  And,  by  parity  of  reasoning,  it 
should  seem  that,  if  a  testator  bequeath  pecuniary  legacies  to 
charities,  and  leave  a  general  residue  to  others,  consisting  partly 
of  leaseholds  or  real  securities,  and  partly  of  pure  personalty, 
the  legacies  will  be  void  pro  tanto,  i.  e.  in  the  proportion  which 
the  real  funds  bear  to  the  entire  property,  though  the  pure  per- 
sonalty should  be  sufficient  to  pay  all  the  legacies.  The  proper 
course  in  such  case,  it  is  conceived,  would  be,  to  pay  the  debts 
and  funeral  and  testamentary  expenses,  (being  all  the  prior 
charges  to  which  the  general  residue  was  liable,)  in  the  first 
instance,  out  of  the  whole  property,  pro  rata,  and  then  to  provide 
for  the  pecuniary  legacies  in  like  manner ;  the  eflFect  of 
[  209  ]  of  which  would  be  that  the  *  charity  legacies,  so  far 
as  this  ratable  apportionment  threw  them  upon  the 
leaseholds  and  real  securities,  would  be  void.  This  is  a  point, 
however,  on  which  direct  authority  is  scanty,  and  the  text  writers 
seem  to  be  cautiously  silent ;  (c)  but  it  appears  to  be  a  iegitit' 
mate,  indeed  a  necessary  conclusion,  from  the  principle  on  which 
the  rule  of  contribution  above  stated  evidently  stands.  If,  as 
against  a  charity  residuary  legatee,  a  debt  or  legacy  is  to.  come 
out  of  the  several  species  of  property  which  can  and  which  can- 

(u)  Mogg  V.  Hodges,  2  Ves.  Sen.  52 ;  A.-G.  <;.  Tindall,  2  Eden.  207  ;  S.  C.  Amb. 
614 ;  Foster  v.  Blagden,  Amb.  704  ;  Middleton  v.  Spicer,  1  Bro.  C.  C.  201 ;  A.-G.  u. 
Earl  of  Winchelsea,  3  Bro.  C.  C.  373;  Makeham  v.  Hooper,  4  Id.  153;  Hobson  ». 
.  Blackburn,  1  Kee.  273. 

(6)  Howse  V.  Chapman,  4  Ves.  542;  Paine  «.  Archbishop  of  Canterbury,  14  Ves. 
372;  Curtis  v.  Hutton,  Id.  537;  Currie  v.  Pye,  17  Ves.  464;  Crosbie  v.  Mayor  of 
Liverpool,  1  Russ.  &  My.  761,  n.     See  also  Fourdriu  v.  Gowdy,  3  My.  &  K.  397. 

(c)  Boper  on  Leg.  by  White,  839;  Shelf.  Char.  Uses,  234. 
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not  ^e  givea  to  charity  respectively,  pro  rata,  then,  in  order  to 
carry  out  the  principle,  it  should  seem  that  a  pecuniary  legacy 
to  -charity  must  be  payable  in  like  manner ;  and  that  too,  though 
the  pure  personalty  may  be  sufficient  to  pay  the  charitable  leg- 
acy without  having  recourse  to  the  leaseholds  or  real  securities  ; 
for  as  the  latter  are  (or,  but  for  the  mortmain  law  would  be) 
equally  applicable  to  the  payment  of  them,  we  cannot  send  the 
legatee  to  the  pure  personalty  exclusively  for  satisfaction,  con- 
sistently with  the  principle  which  denies  the  marshalling  of 
assets  in  favor  of  charities.  In  the  case  of  Williams  v.  Ker- 
shaw, (a)  there  were  particular  charitable  legacies,  and  a  gift  of 
the  residue  for  such  benevolent  charitable  and  religious  purposes 
as  the  testator's  trustees  should,  in  their  discretion,  think  fit ;  and 
it  was  contended,  that  the  particular  charitable  legacies  ought 
to  be  made  good  out  of  so  much  of  tTie  residue  as  consisted  of 
pure  personalty.  "  This,"  Lord  Cottenham  observed,  "  would 
be  marshalling  the  assets,  at  least  against  the  next  of  kin,  and 
would  be  contrary  to  the  rule  of  the  Court  adopted  in  all  such 
cases,  which  is,  to  appropriate  the  fund  as  if  no  legal  objection 
existed  to  applying  any  part  of  it  to  the  charity  lega- 
cies, then  holding  so  *  much  of  the  charity  legacies  to  [  210  ] 
fail,  as  would  in  that  way  be  paid  out  of  the  prohibited 
fuiid."  If  in  this  case  the  pure  personal  estate  was  adequate 
to  pay  the  »whole  amount  of  the  pecuniary  legacies,  including 
those  given  to  charity,  (and  the  fact  of  any  deficiency  is  not 
stated,)  the  adjudication  goes  the  whole  length  of  the  doctrine 
which  has  been  contended  for.  It  is  observable,  too,  that  in 
Hobson  V.  Stables,  (b)  where  a  charitable  legacy  was  given  out 
of  a  fund  composed  of  pure  personalty  and  leaseholds.  Lord 
Langdale,  M.  B,.,  held  that  the  legacy  was  void  pro  tanto,  (i.  e. 
so  far  as  it  was  payable  out  of  the  leaseholds,)  and  considered 
the  point  too  clear  for  discussion.  The  only  difference  here  was 
that  the  mixed  fund  was  not  a  general  residue ;  but  this  seems 
not  to  vary  the  principle. 

According  to  the  principles  of  the  authorities,  then,  it  should 
seem,  that  every  charitable  legacy  bequeathed  by  any  testator 
whose  will  does  not  contain  the  usual  clause  directing  such  leg- 
acies to  be  paid  exclusively  out  of  the  personalty,  and  the  gen- 
eral residue  of  whose  property  consists  partly  of  leaseholds  or 
real  securities,  is  void  pro  tanto  ;  a  doctrine,  which,  it  is  believed, 
■  is  not  generally  known  to,  or  acted  upon  by,  executors. 

Where  a  charitable  legacy  is  charged  on  real  estate  as  an 
auxiliary  fund  in  aid  of  the  personalty,  (and  such,  it  will  be 
hereafter  seen,  is  always  the  effect  of  a  mere  general  charge,) 
the  legacy  will  be  valid  or  not,  and  either  wholly  or  in  part, 
according  to  the  event  of  the  personalty  proving  sufficient  for 
its  complete  liquidation,  or  not. 

(o)  1  Kee.  276,  n.  (6)  1  Kee.  273. 
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As  the  validity  of  a  charity  legacy  depends  on  its  not  being 
to  come  out  of  a  real  fund,  the  point  of  construction  whether 
the  legacy  is  payable  out  of  personal  or  real  estate, 
■[  211  ]  *  is  sometimes  warmly  contested  on  this  account ;  and 
in  the  consideration  of  this  question,  it  scarcely  need 
be  observed,  no  disposition  has  been  manifested  by  the  Courts 
to  strain  the  arules  of  construction  in  favor  of  charity,  (a) 

Never,  indeed,  was  the  spirit  of  any  legislative  enactment 
more  vigorously  and  zealously  seconded  by  the  judicature,  than 
the  statute  of  the  9th  af  George  II.  This  is  abundantly  evideilt 
from  the  general  tone  of  the  adjudications ;  but  the  two  points 
in  which  it  is  most  strikingly  displayed,  are,  first,  the  holding  a 
gift  to  charity  of  the  probeeds  of  the  sale  of  real  estate  to  be 
absolutely  void,  instead  of  giving  to  the  charity  legatee  the 
option  to  take  it  as  money,  according  to  the  rule  since  adopted 
in  the  case  of  a  similar  gift  to  an  alien;  {&)  and,  secondly,  the 
refusal  of  equity  to  marshal  assets  in  favor  of  a  charity,  in  con- 
formity to  its  general  principle ;  that  principle  being  evidently 
founded  on  an  anxiety  to  carry  out,  as  fat  as  possible,  the  inten- 
tions of  testators.  In  this  solitary  case,  the  intention  has  been 
allowed  to  be  subverted  by  a  mere  slip  or  omission  of  the  testa- 
tor, which  the  Court  had  the  power  of  easily  correcting  by  an 
arrangement  of  .thefunds.  (c) 

■'♦<■'■  ♦ 

,.{q,)  See  Leacrpft  u..Msffinard,  1  Ves..  Jun.  279,  ante,  p.  [168.]  Bat  where  a  testator 
shows  by  his  will  thathe lises  the  term  "personal  estate"  as  contradistinguished,  from 
"  leaseholds,"  occurring  iii  the  same  'bec[uest,."and  he'afterwarSs  by  a  codicil  directs  a 
charitable  legacy  to  b6  payable  out  oif  his  "personal"  estate,  the  expression  is  con- 
sidered as  used  .in  the  same  restripted  and, peculiar  sense  as  in  his  will ;  and  the  legacy 
is  payable  out  of  the  pure  personalty,  and  is  therefore  good.     ( Wilson  v.  Thomas,  3 

M^.  ^K.  579.;  '    ■      ''  ■  '  ■ 

.  (6)  Ante,  p.  [60.] 
■  (c)  After  all,  however,  it  deserves  cousideraition,  whether  the  policy  which  gave 
birth  to  the  Stat,  of  9^eo.  It.  c.  36,  is  adapted  to  the  state  of  society  at  the  present 
day,  when  the  current  of  charitable  bounty  does  not  appear  to  flow  in  channels  calcu- 
lated to  awaken  the  jealousy,  or  call  for  the  restraining  interference  of  the  legislature. 
In  no  instance  that  has  ever  been  brought  to  the  attention  of  the  writer,  in  which  the 
vacating  operation  of  the  statute  has ,  defeated  the  intention  of  the  testator,  has  the 
result  been  otherwise  than  mischievous.  Testators  who  dispose  of  the  bulk  of  their 
property  to  charity,  are  generally  persons  who  have  no  other  than  very  distant  (and, 
possibly,  not  very  deserving)  relations  ;  'and  it  not  unfrequently  occurs  that  a  consider- 
able part  of  the  property  \frhich  the  law  diverts  from  its  destined  object  (it  inay  b6 
some  religious  or  benevolent  institution)  is  ^x^eiided  in  an  alfempt  to  discover  the 
person  into  whqse"lap  it  has  been  thrown.  Without  intrenching  on  the  salutary  enact- 
ruent  which  prevents  the  land  of  the  country  from  being  locked  up  in  perpetuity  trusts 
of  this  nature,  (though  even  this  object  does  not  necessarily  involve  the  prohibition  of, 
a  few  feet  of  ground  being  given  for  the  erection  of  a  building)  might  it  mit  be  pro- 
vided that,  wherever  real  estate  or  the  produce  of  real  estate  is  disposed  of  in  this 
manner,  the  property  should  be  sold  or  converted,  and  the  proceeds  only  paid  over  to 
the  charitj'  f  In  other  words,  making  it  compulsory  6n  thfe  chai'ity  to  accept  the  prod- 
uce of  the  land  instead  of  the  land  itself,  unless  tne  object!  were  of  suth  a  nature  as 
to  be  incapable  of  being  carried  into  effect  otherwise  than  by  an, appropriation  of  land ; 
in  which  case  Ihe  devise  would  still  be  void. '  The  present  state  of  the  law  produces 
much  litigation,  and  many  attempts  at  evasion,  as  is  always  the  case  where  the  ffeel- 
ings  of  mankind  are  not  in  unison  with  the  provisions  .of  the  statute-book. ,  Ingenuity 
is  racked  for  evasive  expedients,  and  a  testator  will  sometimes  rather  confide  his 
property  to  the  honor  of  a  stranger,  by  devising  it  to  the  treasurer  or  other  public  offi- 
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*  It  will  be  observed,  that  the  Act  expressly  allows  [  212  ] 
gifts  to  the  two  English  Universities  and  their  colleges, 
and  the  *  three  colleges  of  Eton,  Winchester,  and  "West-  [  213  ] 
minster,  (a)  It  has  never  been  decided  whether  the 
.proviso  extends  to  colleges,  founded  since  the  Act,  as  Downing 
College,  Cambridge.  Lord  Northington  considered  that  it  was 
confined  to  colleges  antecedently  established ;  (b)  but  Lord 
Loughborough  appears  to  have  dissented  from  this  opinion,  (c) 
It  is  clear,  that  the  statute  renders  valid  the  devise,  as  well  of 
the  legal  estate  as  of  the  equitable  interest ;  {d)  but,  of  course, 
it  does  not  authorize  a  devise  to  a  college  in  ti-ust  for  other 
charitable  objects;  (e)  but  it  seems  not  to  be  essential  that  the 
trust  should  embrace  the  whole  college ;  a  trust  for  the  benefit 
of  particular  members  would  be  within  the  proviso ;  and  there- 
fore, a  devise  to  the  Master  and  Fellows  of  Christ's  College,  in 
trust  that  tjjey  and  their  successors  should  apply  the  rents  for 
some  undergraduate  student,  has  been  held  to  he  good.  (/)  But 
the  devise  must  be  for  collegiate  or  academical  purposes  ;  and  a 
gift  to  the  college,  to  the  intent  that  an  individual  member  (the 
senior  fellow  for  #ie  time  being)  should  live  in  the  house,  and 
entertain  the  poor,  and  distribute  medicine  and  books  among 
them,  was  held  to  be  void  on  this  principle,  (g)  The  restriction 
imposed  by  the  statute  of  9  George  II.  on  the  number  of  advow- 
sons  to  be  held  by,  the  colleges  in  the  Universities, 
is  *  repealed  by  the  Stat.  45  Geo.  III.  c.  101.  Lord  [214] 
Loughborough  appears  to  have  thought,  that,  if  a 
devise  of  real  estate  to  a  college  was  refused  by  the  college,  as 
of  course  it  may  be,  whether  the  devise  be  upon  trust  or  other- 


cer  of  a  charity  for  his  own  benefit,  and  most  explicitly  discharging  him  from  all  con- 
structed or  implied  trusts,  than  abandon  a  scheme  to  which  he  is  impelled  by  a  conscious 
rectitude  of  purpose.  A  measure  facilitating  charitable  dispositions  by  will  wouldi 
seem  to  be  especially  opportune,  now  that  the  legislature  has,  with  the  excellent  design , 
of  arresting  the  progress  of  pauperism,  made  such  an  alteration  -in  the  poor-laws  as. 
renders  the  great  body  of  the  poorer  classes  more  dependent  than  formerly  on  private- 
benevolence.  Perhaps  it  will  be  objected  that  a  voluntary  prospective  provision  againstr 
poverty  and  destitution  partakes  of  the  vicious  principle  and  mischievous  tendency  of 
those  laws  ;  but  the  objection  holds  good  only  to  a  very  limited  extent.  There  is  a 
great  and  obvious  difference  between  the  effect  of  a  legal  enactment  conferring  an 
absolute  right,  and  that,  too,  on  all,  without  distinction  of  character  and  conduct,  and 
a  provision  which  selects  only  the  deserving,  and  cannot  be  depended  on  by  any.  And 
this  objection,  whatever  be  its  force,  does  not  apply  to  institutions  whose  object  is  to 
supply  the  moral  wants,  not  to  administer  to  the  physical  necessities,  of  men. 

(a)  For  instance  of  such  'devises,  see  4  Bro.  C.  C.  482 ;  3  Ves.  641-725. 

(6)  1  Eden,  16. 

(c)  See  A.-G.  v.  Bowyer,  3  Ves.  728. 

(d)  Benet  College  w.  Bishop  of  London,  2  W.  Black.  1182. 

(e)  A.-G.  a.  Tancred,  1  Eden,  15;  S.  C.  2  W.  Black.  90;  in  this  case  the  devise  to 
the  college  embraced  other  charitable  objects,  but  the  Court,  nevertheless,  held  that  the 
college  took  the  whole  beneficiallv.  See  also  Blandford  v.  Thackerell,  4  Bro.  C.  C. 
394;  A.-G.  V.  Munby,  1  Mer.  127" 

(/)  A.-G.  V.  Tancred,  1  Eden,  10. 
(g)  A.-G.  V.  Whorwood,  1  Ves.  Sen.  534. 
VOL.  I.  22 
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wise,  (a)  it  might,  as  the  lands  were  originally  devised  to  a  valid 
purpose,  be  executed  cy  pres.  (b) 

The  exception  made  by  the  Act  in  respect  of  property  in  Scot- 
land, has  been  held  to  apply  only  to  the  locality  of  the  lands 
destined  to  the  trust ;  precluding,  therefore,  the  devise  of  lands 
in  England  to  a  Scottish  charity,  but  admitting  of  English  per- 
sonalty being  bequeathed  to  be  laid  out  in  lands  in  Scotland,  so 
far  as  is  consistent  with  the  Scotch  law,  which  permits  the  desti- 
nation of  real  estate  to  some  kinds  of  charity,  (c)  IJ  has  been 
held,  that  the  circumstances  of  the  charity  being  Scotch,  and  that 
trustees  to  be  chosen  for  administering  it  are  to  be  Scotchmen, 
do  not  conclusively  show  that  the  purchase  is  to  be  of  lands  in 
Scotland,  so  as  to  take,  the  bequest  out  of  the  statute,  (d) 

So,  of  course,  a  bequest  of  money  to  be  laid  out  in  lands  in 
Ireland,  for  charitable  purposes,  will  be  good,  (e)  no  Act  similar 
to  the  English  Mortmain  Act  having  been  passed  J)y  the  Irish 
legislature  before  the  union,  or  by  the  Parliament  of  the  United 
Kingdom  since.  (/)  Nor  is  there,  it  seems,- any  restrictive  or 
prohibitory  law  of  this  kind  in  the  British  colonies,  to  which  the 
statute  has  been  held  not  to  extend.  In  its  eauses,  its  objects, 
its  provisions,  its  qualifications,  and  its  exceptions,  it  is 
[  215  ]  a  *  law  wholly  English,  calculated  for  the  purposes  of 
local,  policy,  complicated  with  local  establishments, 
and  incapable,  without  great  incongruity  in  the  effect,  of  being 
transferred,  as  it  stands,  into  the  code  of  any  other  country,  (g) 

It  has  been  thought  that  the  statute  does  not  affect  the  custom 
of  London,  by  virtue  of  which,  resident  freemen  were  enabled  to 
devise  their  lands  in  mortmain  ;  but  the  point  is  doubtful,  as  the 
Act  makes  no  saving  of  local  customs.  At  all  events,  it  is  clear 
that  the  custom  applies  only  to  lands  in  London.  (A) 

The  legislature  has,  in  several  instances,  relaxed  in  favor  of 
particular  objects  the  restriction  on  disposing  of  land  to  charitable 
purposes.  Thus,  by  the  Land  Tax  Redemption  Act,  (42  Geo.  III. 
c.  116,  s.  50,)  money  may,  by  will  or  otherwise,  be  given  to  be 
applied  in  the  redemption  of  the  land  tax  on  hereditaments 
settled  to  charitable  uses.  So,  the  Stat.  43  Geo.  III.  c.  107, 
authorizes  the  devise  of  lands  to  the  Governors  of  Queen  Anne's 
Bounty ;  and  again,  the  Stat.  43  Geo.  III.  c.  108,  empowers 
persons,  by  will  executed  three  months  before  death,  to  devise 
lands  not  exceeding  fiye  acres,  or  goods  and  chattels  not  exceed- 


(a)  See  2  Kee.  163. 

(6)  3  Ves.  322. 

■(c)  Oliphant  v.  Hendrie,  1  Bro.  C.  C.  571  ;  Curtis  v.  Hutton,  14  Ves.  536 ;  Mack- 
intosh V.  Townsend,  16  Ves.  330;  A.-G.  v.  Stewart,  2  Mer.  143;  A.-G.  v.  Mill,  3 
Buss.  328. 

{d)  A.-G.  V.  Mill,  3  Russ.328,-.S.  C.  on  appeal,  5  Bligh,  N.  S.  593. 

(e)  See  Campbell  v.  Earl  of  Radnor,  1  Bro.  C.  C.  272. 

(/)  Baker  v.  Sutton,  1  Kee.  234.     See  also  A.-G.  v.  Power,  1  Ball  &  B.  154. 

(g)  Per  Sir  W.  Grant,  M.  11.,  in  A.-G.  v.  Stewart,  2  Mer.  141.  , 

(h)  Middleton  v.  Cator,  4  Bro.  C.  C.  409. 
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ing  ip  value  £500,  for  erecting,  rebuilding,  repairing,  purchasing, 
or  providing  any  church  or  chapel  where  the  liturgy  of  the 
Church  of  England  may  be  used,  or  any  mansion-house  for  the 
residence  of  the  minister,  or  any  out-buildings,  offices,  church- 
yard, or  glebe,  for  the  same  respectively ;  but  no  glebe,  containing 
upwards  of  fifty  acres,  is  to  be  augmented  above  one  acre,  (a) 
The  Statute  of  Mortmain  has  also  been  repealed  pro  tanto  in 
favor  of  the  British  Museum,  (b)  the  Bath  Infirmary,  (c) 
Greenwich  *  Hospital,  (d)  the  Foundling,  (e)  and  St.  [  216  ] 
George's  Hospital,  (/)  the  Royal  Naval  Asylum,  (g) 
the  Seaman's  Hospital  Society,  (A)  and  of  some  other  public 
institutions,  (i) 

The  Act  of  9th  Geo.  II.  leaves  the  disposition  of  personalty, 
not  consisting  of  leasehold  or  real  securities  or  other  chattel 
interests  in  land,  wholly  unrestrained,  except  where  directed  to  be 
invested  in  real  estate ;  so  that  \vith  this  qualification,  a  man  may 
dispose  of  his  whole  personal  estate  (k)  to  charitable  purposes, 
capable  of  enduring  forever,  in  despite  of  the  claims  of  his  nearest 
kindred ;  and  dispositions  so  made  are  strongly  favored  in  point 
of  construction ;  (l)  for  by  a  rule  peculiar  to  gifts  of  this  nature, 
if  the  donor  declare  his  intention  in  favor  of  charity  indefinitely, 
without  any  specification  of  objects,  or  in  favor  of  defined  objects, 
which  happen  to  fail,  from  whatever  cause ;  although  in  such 
cases,  the  particular  mode  of  application  contemplated  by  the  tes- 
tator is  uncertain  or  impracticable,  yet  the  general  purpose  being 
charity,  such  purpose  will,  notwithstanding  the  indefiniteness  or 
failure  of  its  immediate  objects,  be  carried  into  eiFect.^  Thus, 
in  the  case  of  a  gift  to  the  poor  in  general,  (m)  or  to  charitable 
uses  generally,  (w)  or  for  the  advancement  of  religion,  expressed 

(a)  See  also  55  Geo.  III.  c.  147,  and  58  Geo.  III.  c.  45,  s.  33. 

(6)  See  Stat.  5  Geo.  IV.  c.  39. 

(c)  19  Geo.  III.  c.  23.  See  Makeham  v.  Hooper,  4  Bro.  C.  C.  153.  The  Stat.  6  & 
7  W.  IV.  c.  70,  which  authorizes  the  appropriation  of  land  not  exceeding  half  an 
acre,  as  a  site  for  the  erection  of  school-rooms  for  the  education  of  poor  children, 
(even  notwithstanding  disabilities)  does  not  apply  to  dispositions  by  will.  The  con- 
veyances are  required  to  be  by  bargain  and  sale  enrolled. 

(<?)  10  Geo.  IV.  c.  25,  B.  37. 

(e)  11  Geo.  II.  c.  29. 

(■/)  4  WiU.  IV.  o.  38. 

(.9)  51  Geo.  m.  c.  105« 

(h)  3  &  4  WUl.  IV.  c.  9,  s.  1. 

(i)  See  Shelf.  Char.  Uses,  49. 

(fc)  Anon.  Freem.  Ch.  Ca.  262 ;  Baylis  v.  A.-G.,  2  Atk.  249  ;  De  Costa  v.  De  Pas, 
Amb.  228  ;  S.  C.  cit.  7  Ves.  76 ;  3  Madd.  384,  467. 

(l)  7  Ves.  490. 

(m)  A.-G.  0.  Matthews,  2  Lev.  167 ;  S.  S.  nora.  Frier  o.  Peacock,  Finch,  245  ;  A. -6. 
V.  Eance,  cit.  Amb.  422. 

(n)  Clifford  v.  Francis,  2  Freem.  Ch.  Ca.  330  ;  A.-G.  v.  Hen-ick,  Amb.  712. 

1  See  Boyle  on  the  Law  of  Charities,  b.  2,  c.  3,  p.  147,  et  seq.;  Oilman  v.  Hamil- 
ton, 16  niinois,  225 ;  The  Domestic  and  Foreign  Missionary  Society's  Appeal,  30 
Penn.  State  R.  425,  434. 

This  doctrine  of  executing  the  general  intent  of  a  testator  cy  pres  in  case  of  chari- 
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[  217  ]  in  *  the  most  vague  and  indefinite  terms ;  (a)  or  to 
such  charitable  uses  as  the  testator's  executor  'shall 
appoint,  and  the  testator  revokes  the  appointment  of  the  execu- 
tor; (6)  or  to  such  charitable  uses  as  A  shall  appoint,  and  A 
dies  in  the  lifetime  of  the  testator,  (c)  or  neglects  or  refuses  to 
appoint,  (d)  or  to  such  charitable  uses  as  the  testator  himself 
shall  appoint,  and  he  dies  without  making  an  appointment ;  (e) 
or  where  the  testator  makes  a  disposition  in  favor  of  an  object 
which  has  no  existence,  (/)  or  which  is  void  in  law,  (g)  or  has 
become  impossible ;  (h)  or  bequeathes  to  the  trustees  of  a  charity 
who  refuse  to  accept ;  (i)  or  to  a  particular  charity  by  a  descrip- 
tion equally  applicable  to  more  than  one,  (and  it  is  wholly  uncer- 
tain which  was  intended ;)  (k)  in  these  and  all  such  cases,  though 
the  bequest  would,  upon  the  ordinary  principles  which  govern 
the  construction  of  testamentary  dispositions,  be  void  for  uncer- 
tainty, yet  the  purpose  being  charity,  the  Crown  as  parens  patriae, 

(a)  Powerscourt  v.  Powerscourt,  1  Mol.  616. 
(6)  White  V.  White,  1  Bro.  C.  C.  12. 

(c)  Moggridge  v.  Thackwell,  1  Ves.  Jan.  464;  3  Bro.  C.  C.  517  ;  7  Ves.  36,  (in 
this  case  and  in  Mills  v.  Farmer,  1  Mer.  55,  Lord  Eldon  went  very  fully  into  the  gen- 
eral doctrine) ;  13  Ves.  416. 

(d)  A.-G.  V.  Syderfin,  1  Vern.  234 ;  S.  C.  7  Ves.  43,  note. 

(e)  Freem.  Ch.  Ca.  261  ;  Mills  v.  Farmer,  1  Mer.  55. 

(/)  A.-G.  V.  City  of  London,  3  Bro.  C.  C.  171.  But  see  A.-G.  v.  Oglander,  Id. 
166. 

(.9)  A.-G.  V.  Whorwood,  1  Ves.  Sen.  534 ;  De  Costa  v.  De  Pas,  Amb.  228 ;  2  Ves. 
Sen.  376  ;  2  Swans.  487.  See  2  J.  &  W.  308,  n. ;  S.  C.  Gary  v.  Abbott,  7  Ves.  490. 
But  see  A.-G.  v.  Goulding,  2  Bro.  C.  C.  428. 

(h)  A.-G.  V.  Guise,  2  Vern.  266. 

U)  A.-G.  V.  Andrew,  3  Ves.  633. 

(k)  Simon  v.  Barber,  5  Euss.  112.  • 


ties,  has  been  fully  examined  in  several  cases  in  the  United  States,  with  different  de- 
grees of  approbation  and  adoption.  The  doctrine  of  the  English  Court  of  Chancery 
is  much  broader  than  any  that  has  been  inculcated  in  America.  See  Baptist  Asso- 
ciation V.  Hart,  4  Wheat.  1  ;  S.  C.  3  Peters,  484 ;  Inglis  v.  Trustees  of  Sailors'  Snug 
Harbor,  3  Peters,  99  ;  Gallego  v.  Attorney-General,  3  Leigh,  450 1  Orphans'  Asylum 
V.  M'Cartee,  9  Cowen,  437  ;  Witman  v.  Lex,  17  Serg.  &  R.  88  j.Dashiell  v.  Attorney- 
General,  5  Harr.  &  Johns.  392  ;  Going  v.  Emery,  16  Pick.  107  ;  Griffin  v.  Graham, 
I  Hawks,  96  ;  Moore  v.  Moore,  4  Dana,  357  ;  Mclntyre  Poor  School  v.  Zanesville  C. 
&  M.  Co.  9  lb.  203  ;  Nye  v.  Bartlett,  4  Metcalf,  378  ;  Burr  v.  Smith,  7  Vermont,  214 ; 
Winslow  V.  Cummings,  3  Gushing,  358. 

The  doctrine  of  execution  cy  pres  does  not  prevail  in  North  Carolina.  M'Auley  v. 
Wilson,  1  Bat.  &  Dev.  Eq.  276 ;  Holland  v.  Peck,  2  Ired.  Eq.  255.  Nor  in  Alabama, 
Carter  v.  Balfour,  19  Alabama,  814.  Nor  in  New  York,  Andrew  v.  New  York  Bible 
and  Prayer  Book  Society,  4  Sandf.  Sup.  Ct.  156. 

As  to  the  origin  of  the  jurisdiction  and  powers  of  a  court  of  equity  upon  this  sub- 
ject, see  Baptist  Association  v.  Hart,  3  Peters,  486,  499 1  2  Story,  Eq.  Jur.  ^  1162 ; 
Burr  V.  Smith,  7  Vermont,  241 ;  4  Kent,  (5th  ed.)  508,  in  note;  Attorney-General  v. 
Bowyer,  3  Ves.  (Sumner's  ed.)  714,  note  (e) ;  Vidal  v.  Mayor  of  Philadelphia,  2  How. 
(U.  S.)  128;  Angell  &  Ames,  on  Corp.  (3d  ed.)  139  to  150. 

For  ample  and  thorough  discussions  of  this  whole  subject  of  charities,  see  2  Story, 
Eq.  Jur.  c.  32  ;  4  Kent,  (5th  ed.)  508,  and  notes ;  2  lb.  285-288,  and  notes.  See  also 
1  Metcalf  and  Perkins's  Dig.,  tit.  Charities  and  Charitable  Uses ;  Potter  v.  Chapin, 
6  Paige,  639 ;  Dutch  Church,  &c.  v.  Mott,  7  Paige,  77  ;  Milne  v.  Milne,  17  Louis.  Ch 
46 ;  Wright  v.  Trustees  of  Method.  Epis.  Church,  1  Hoff.  Ch.  202  ;  Going  v.  Emery 
16  Pick.  107  i  Attorney-General  v.  Bowyer,  3  Ves.  (Sumner's  ed.)  714  and  note  (e). 
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or  the  Court  of  t^hancery,  will  execute  it  cy  pres.  But  where 
the  testator's  object  is  sufficiently  defined,  and  is  capable  of 
being  carried  into  effect,  it  will  not  be  departed  from  upon  a 
notion  of  more  extended  utility,  (a) 

*  With  respect  to  the  particular  cases  in  which  the  [  218  J 
Crown,  and  those  in  which  the  Court  undertakes  this 
office,  the  distinction  seems  to  be,  that  where  the  bequest  is  by 
the  intervention  of  trustees,  it  devolves  upon  the  Court;  but 
where  the  object  is  charity  without  a  trust  interposed,  the  direc- 
tion must  be  by  the  sign  manual  of  the  sovereign.^  In  a  modern 
case,  (b)  where  there  was  a  bequest  to  a  voluntary  charitable 
society,  which  existed  when  the  wUl  was  made,  and  also  at  the 
death  of  the  testator,  but  was  dissolved  before  his  assets  could 
be  administered,  it  was  held  that  the  execution  devolved  on  the 
Court,  ^oth  the  Crown  and  the  Court,  however,  in  the  exercise 
of  their  discretion,  alike  act  upon  the  principle  of  adhering  as 
closely  as  possible  to  the  spmt  of  the  donor's  expressed  or  pre- 
gumed  intention. 

Where  a  pecuniary  legacy  is  bequeathed  absolutely  to  a  cor- 
poration existing  for  only  charitable  purposes,  the  Court  will 
direct  payment,  without  requiring  that  a  scheme  be  settled  by 
the  Master  for  its  appropriation,  (c)  And  the  same  rule  obtains 
where  a  legacy  is  given  to  the  treasurer  or  other  officer  of  a  chari- 
table institution,  though  not  a  corporation,  to  become  part  of 
the  general  funds  of  that  institution,  (d)  But  where  the  legacy 
is  to  be  applied,  not  as  part  of  the  general  funds  of  the  institu- 
tion, but  for  certain  permanent  charitable  trusts,  which  the  tes- 
tator has  pointed  out,  the  Court  wUl  take  upon  itself  to  insure 
the  accomplishment  of  the  testator's  object,  by  referring  it  to  the 
Master  to  settle  a  scheme,  (e)  It  seems  that  the  Court  of  Chan- 
cery discourages  the  investment  of  the  funds  of  a  charity  in 
the  purchase  of  land,  under  the  2d  section  of  the  Stat.  9  Geo. 

n.(/). 

(o)  A.-G.w.  Whiteley,  U  Ves.  241;  and  see  A.-G.  v.  Oxford,  1  Bro.  C.  C.  444,11.; 
Gilman  v.  Hamilton,  16  Illinois,  225.  , 

(5)  Hayter  v.  Trego,  5  Euss.  113. 

(c)  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts  v.  A.-G.,  3  Rnss. 
142. 

{d)  See  WellbeloTed  v.  Jones,  1  Sim.  &  Stu.  43. 

ie)  lb. 

If)  A.-G.  V.  WUson,  2  Kee.  683. 


1  "  In  England,  if  there  be  no  trustees,  and  the  object  is  wholly  undefined,  the  King 
administers  the  charity,  as  parens  patrice,  but  with  us  the  information  of  the  Attorney- 
General  may  be  the  appropriate  remedy,  or,  the  executors  or  trustees  may  apply 
directly  to  the  Court  for  direction,  as  in  the  case  of  Wright  v.  Trustees  of  Meth.  Epis. 
Church,  1  Hoff.  Ch.  202."     2  Kent,  (5th  ed.)  288,  289,  note. 

"  In  this  country  the  legislature  or  government  of  the  State,  as  parens  patrice,  has 
the  right  to  enforce  all  charities  of  a  public  nature,  by  virtue  of  its  general  superin- 
tending authority  over  the  public  interests,  where  no  other  person  is  intrusted  with  it." 
4  Kent,  (5th  ed.)  598,  599,  note.     See  2  Story,  Eq.  Jur.  §  1190,  et  seq. 

22*  ^ 
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[  219  ]  *  It  remains  only  to  be  noticed,  that*the  cy  pres  doc- 
trine does  not  apply  to  bequests  which  are  invalidated 
by  the  statute  in  question.  Not  only,  therefore,  is  a  bequest  of 
money  to  be  laid  out  in  land  not  executed  cy  pres,  i.  e.  applied 
to  an  allowed  charitable  purpose,  (as  a  bequest  which  is  illegal 
on  some  other  grounds  would  be  executed ;)  (a)  but  it  has  even 
been  held,  that  an  express  clause,  importing  that  in  case  the 
charity  could  not  by  law  take  effect  in  the  manner  expressed, 
the  trustees  should  dispose  of  the  property  to  such  charitable 
uses  as  should  be  as  near  to  the  intention  before  expressed  as 
might  be,  and  the  laws  of  the  land  would  permit,  did  not  au- 
thorize the  Court  to  apply  it  to  a  valid  charitable  purpose.  (&) 


Section  II. 
Rule  against  Perpetuities. 

Policy  of  rule  against  perpetuities,  [p.  219.] 

Origin  of  the  rule,  [p.  220.] 

Perpetuities,  how  regarded  by  the  early  Judges,  {p.  220.] 

Period  for  which  the  vesting  of  estates  may  be  suspended,  [p.  221.] 

A  life  'or  lives  in  being,  and  twenty-one  years,  [p.  22 1 .] 

Term  of  twenty-one  years  allowed  absolutely,  not  merely  in  reference  to  infancy, 

[p.  222.] 
Allowance  of  the  period  of  gestation,  [p.  222.] 
An  executory  devise  to  arise  on  an  indefinite  failure  of  issue,  void,  unless  engrafted 

on  an  estate  tail,  [p.  223.] 
Terra  of  years,  whether  ulterior  or  precedent  to  estate  tail,  [p.  224.] 
Executory  limitation,  whether  precedent  or  subsequent,  [p.  225.] 
Whether  a  remainder,  which  is  destructible,  can  be  void  for  remoteness,  [p.  226.] 
Most  frequently  occurring  cases  of  remote  gifts,  [p.  227.] 
Gifts  to  an  unborn  class,  to  vest  after  majority,  [p.  227.] 
Devise  to  children  of  A,  who  shall  attain  twenty-four,  void,  [p.  227.] 
Gift  to  children  when  the  eldest  shall  attain  twenty-four,  void,  [p.  228.]  * 

JJistinction  in  regard  to  remainders,  [p.  229.] 
Whether  state  of  object  at  death  of  a  testator  can  influence  the  construction  in  certain 

cases,  [p.  229.] 
Effect  of  postponement  for  more  than  twenty-one  years  without  a  life,  [p.  230.] 
Gift  originally  void  not  validated  by  subsequent  events,  [p.  231.] 
Observation  on  Palmer  v.  Holford,  [p.  231.] 

Gift  to  a  class  which  may  comprise  remote  objects,  void  as  to  all,  [p.  232.] 
Doctrine  applies  to  gifts  to  individuals,  [p.  233.] 
As  to  provisions  for  grandchildren,  [p.  233.] 

Testator  may  mould  his  disposition  according  to  subsequent  events,  [p.  234.]. 
Devise  to  a  person  who  might  not  answer  a  certain  qualification  within  allowed  period, 

held  void,  irrespectively  of  event,  [p.  236.] 
Gift  to  unborn  persons  for  life,  valid,  [p.  239.] 

Authorities  for  holding  devise  to  unborn  person  for  life  to  be  valid,  [p.  240.J 
As  to  gifts  in  remainder  expectant  on  estate  for  life  to  unborn  person,  [p.  241.] 
Limitations  ulterior  to  a  remote  devise,  void,  [p.  242.] 

(o)  Gary  v.  Abbott,  7  Ves.  490. 

(6)  A.-G.  u.  Tinclall,  2  Eden,  207,     Observe  also  the  exclusion- of  the  cw  pres  doc- 
trine, 2  J.  &  W.  270. 
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Distinction  where  the  gift  oyer  is  to  arise  on  a  double  contingency,  [p.  244.] 

Gift  over  so  framed  as  to  be  good  or  not,  according  to  event,  [p.  245.] 

Other  instances  of  alternative  limitations  good  or  not,  in  event,  [p.  246.] 

Clause  empowering  trustees  to  protract  absolute  ownership,  [p.  247.] 

Appointee  must  be  competent  to  have  taken  immediately  from  the  donor  of  the  power, 

.[p.  248.] 
Suggestion  as  to  settlement  of  shares  appointed  under  power  of  selection,  [p.  249, 

note.] 
Effect  of  power  and  appointment,  or  one  of  them,  embracing  too  wide  a  range  of  ob- 
jects, [p.  250.] 
As  t»validity  of  indefinite  powers  of  sale,  [p.  250.1 
Effect  of  possession  only  being  too  remote,  [p.  252.J 

Question  whether  specified  age  is  the  period  of  vesting,  or  of  shares  becoming  abso- 
lute, [p.  253.] 
Rules  of  construction  not  strained  for  purpose  of  rendering  gift  valid,  [p.  253.] 
Legal  possibility  of  issue  notwithstanding  advanced  age,  [p.  254.] 
Questions  where  the  devise  depends  on  a  remote  contingency,  but  is  in  its  own  nature 

restricted,  [p.  256,  note.] 
Clauses  Regally  modifying  previous  absolute  gifts  rejected,  [p.  257.1 
Gift  abswfcte,  notwithstanding  subsequent  modifying  clause,  \p.  259.] 
As  to  implying  estates  which  would  be  too  remote,  [p.  260.] 
Doctrine  of  cy  pres,  or  approximation,  [p.  260.] 

Unborn  tenant  for  life  made  tenant  in  tail  under  the  cypres  doctrine,  [p.  261.] 
Case  of  Pitt  v.  Jackson,  [p.  262.] 
Remarks  on  the  case  of  Pitt  v.  Jackson,  [p.  263.] 
Limits  imposed  on  the  cy  pres  doctrine,  [p.  263.] 

The  necessity  of  imposing  some  restraint  on  the  power  of 
protracting  the  acquisition  of  the  absolute  interest  in,  or  do- 
minion over  property,  will  be  obvious,  if  we  consider,  for  a  mo- 
ment, what  would  be  the  state  of  a  community  in  which  a 
considerable  proportion  of  the  land  and  capital  was  locked  up. 
That  free  and  active  circulation  of  property,  which  is  one  of 
the  springs  as  well  as  the  consequences  of  commerce,  would  be 
obstructed ;  the  improvement  of  land  checked ;  its  acquisition 
rendered  difficult ;  the  capital  of  the  country  gradually  with- 
drawn from  trade ;  and  the  incentives  to  exertion  in  every 
branch  of  industry  diminished.  Indeed,  such  a  state 
of  things  *  would  be  utterly  inconsistent  with  national  [  220  ] 
prosperity  ;  and  those  restrictions,  which  were  intended 
by  the  donors  to  guard  the  objects  of  their  bounty  against  the 
effects  of  their  own  improvidence,  or  originated  in  more  excep- 
tionable motives,  (a)  would  be  baneful  to  all.  It  was  soon  per- 
ceived, therefore,  that  when  increased  facilities  were  given  to 
the  alienation  of  property,  and  modes  of  disposition  unknown 
to  the  common  law  arose,  from  the  introduction  of  springing 
uses  and  executory  devises,  which  no  act  of  the  owner  of  the 
preceding  estate  could  defeat,  it  was  necessary  to  confine  the 
power  of  creating  these  interests  within  such  limits  as  would 
be  adequate  to  the  exigencies  of  families,  without  transgressing 
the  bounds  prescribed  by  a  sound  public  policy.      This  was 

(a)  Perhaps  these  restrictions  most  frequently  spring  from  the  desire  to  exert  a 
posthumous  control  over  that  which  can  be  no  longer  enjoyed.  "  Te  teneam  mo- 
riens,"  is  the  dying  lord's  apostrophe  to  his  manor,  for  which  he  is  forging  these  fet- 
ters, that  seem,  by  restricting  the  dominion  of  others,  to  extend  his  own. 
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effected,  not  by  legislative  interference,  but  by  the  courts  of  judi- 
cature, who,  in  this  instance,  appear  to  have  trodden  very  closely 
on  the  line  which  divides  the  judicial  from  the  legislative  func- 
tions. 

The  early  Judges  had  an  extreme  repugnance  to  every  disposir 
tion  of  property  that  savored  of  a  perpetuity ;  but  the  expre^t 
sions  which  occasionally  fell  from  them,  demonstrative  of  this 
feeling,  did  not  afford  a  specific  definition  of  the  monster  wbich 
the  law  was  stated  to  "  abhor."  The  effect,  however,  was  to 
throw  such  a  general  suspicion  over  aU  executory  limitations  as 
to  render  the  validity  of  every  gift  of  this  nature  questionable, 
until  it  had  been  the  subject  of  adjudication.  The  onus  prohaoh' 
di  (so  to  speak)  was  regarded  as  lying  on  those  who  had  to  sus- 
tain the  future  gift ;  and  the  course  which  the  d^sions 
[  221  ]  have  *  taken,  has  been  to  affirm  the  validity  of  one  ex- 
ecutory disposition  after  another,  until  the  rule  has  set- 
tled down  to  an  analogy  to  the  ordinary  limitations  in  strict 
settlement ;  i.  e.  to  the  allowance  of  a  life  or  any  number  of 
lives  in  being,  and  twenty-one  years  afterwards,  (a) 

But  though  the  new  modifications  of  estate  consequential  on 
the  introduction  of  uses,  first  drew  attention  to  the  necessity  of 
imposing  some  restraint  of  this  nature,  they  did  not  wholly  cre- 
ate that  necessity ;  for,  if  uses  had  never  existed,  some  such 
restriction  would  have  been  requisite  on  executory  and  future 
interests  in  personal  estate,  analogous  to  that  rule  of  the  com- 
mon law  concerning  remainders,  which  precluded  (and  stiU  pre- 
cludes) the  giving  to  an  unborn  person  an  estate  for  life,  with 
remainder  to  his  ipsue,  {b)  or,  as  it  was  rather  quaintly  ex- 
pressed, the  creating  of  a  possilaility  upon  a  possibility. 

For  a  long  time,  (c)  it  was  an  undetermined  point,  whether 
the  period  of  twenty-one  years,  which  a  testator  or  settlor  was 
permitted  to  add  to  a  life  or  lives  in  being,  was  an  absolute  term, 
or  was  intended  merely  to  afford  an  opportunity  of  postponing 
the  interest  of  an  unborn  object  of  gift  until  his  or  her  majority.^ 

(a)  In  the  writer's  edition  of  Powell  on  Devises,  (vol.  i.  p.  389,  n,)  the  progress  of 
this  rule  was  fully  traced,  its  actual  Unfit  being  then  under  discussion ;  but,  now  that 
all  controversy  on  the  subject  has  been  closed  by  the  case  of  Cadell  v.  Palmer,  the 
inquiry  into  the  origin  and,  history  of  the  doctrine  has  lost  its  practical  interest,  and 
it  has  been  omitted  in  the  present  treatise  the  less  reluctantly,  as  a  detailed  statement 
of  all  the  early  cases  may  be  found  in  Mr.  Fearne's  well-known  treatise  on  Contingent 
Remainders. 

(6)  Somerville  v.  Lethbridge,  6  Durn.  &  Bast,  213 ;  Beard  v.  Westcott,  5  Taunt. 
393  ;  Hayes  v.  Hayes,  4  Euss.  311;  but  see  post,  239. 

(c)  See  Beard  ».  Westcott,  5  Taunt.  395 :  5  B.  &  Aid.  801  ;  1  Turn.  &  Euss.  25, 
S.C. 


1  See  Van  Vechten  v.  Van  Vechten,  8  Paige,  104;  Mainwaring  v.  Baxter,  5  Ves. 
(Sumner's  ed.)  460,  Perkins's  note  (a);  Lorrillard  v.  Coster,  5  Paige,  172;  S.  C.  14 
Wend.  265  i  Hawley  v.  James,  5  Paige,  318 ;  S.  C.  16  Wend.  61 ;  Butler  v.  Butler,  1 
Hoff.  344  ;  Hone  v.  Van  Schaick,  20  Wend.  364 ;  4  Kent,  (5th  ed.)  271,  et  sag. 

An  executory  devise  must  vest  during  lives  in  being,  or  twenty-one  years  and  a 
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This  question,  after  much  discussion,  was  finally  set  at  rest  in 
the  case  of  Cadell  v.  'Palmer,  [a)  in  which  the  House 
of  Lords  decided  *in  favor  of  an  executory  limitation  [  222  ] 
in  the  will  of  Mr.  Henry  Bengough,  of  Bristol,  to  take 
effect  at  the  period  of  twenty  years  after  lives  in  being.  Mr. 
Baron  Bayley,  after  an  elaborate  examination  of  the  authorities, 
declared  the  unanimous  opinion  of  the  Judges  to  be,  that  the 
true  limit  of  the  rule  against  perpetuities  was  "  a  life  or  lives 
in  being,  and  twenty-one  years,  without  reference  to  the  infancy 
of  any  person  whatever."  This  important  case,  however,  would 
still  have  left  a  subject  for  controversy,  if  the  house  had  con- 
tented itself  with  simply  adjudicating  in  the  case  before  it ; 
but,  with  a  laudable  anxiety  to  close  the  door  to  all  future  dis- 
cussion, it  was  proposed  to  the  Judges  to  consider,  whether  a 
limitation  by  way  of  executory  devise  is  void  as  too  remote,  or 
otherwise,  if  it  is  not  to  take  effect  until  after  the  determination 
of  a  life  or  lives  in  being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with  the  number  of  months 
equal  to  the  ordinary  or  longest  period  of  gestation ;  but  the 
whole  of  such  years  and  months  to  be  taken  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person  whatever, 
born  or  en  ventre  sa  mere.  The  Judges  declared  their  unani- 
mous opinion  on  this  point  to  be,  that  such  a  limitation  would 
be  void  as  too  remote,  they  considering  twenty-one  years  as  the 
limit,  and  the  period  of  gestation  to  be  allowed  in  those  cases 
only,  in  lohich  the  gestatiori  exists.^ 

A  possible  addition  to  the  period  of  gestation  to  a  life  and 
twenty-one  years,  occurs  in  the  ordinary  case  of  a  devise  or 
bequest  to  A, -(a  person  of  the  male  sex)  for  life,  and  after  his 
death  to  such  of  his  children  as  shall  attain  the  age  of  twenty- 
one  years,  "or  indeed,  in  the  case  of  a  devise  or  bequest  simply 
to  the  children  of  A,  (a  male,)  who  shall  attain  majority, 
though  not  preceded  by  a  life  interest ;  in  either  case  A  may 
die  leaving  a  wife  enceinte,  and,  as  such  child  would 
not  acquire  a  vested  *  interest  until  his  majority,  the  [223] 
vesting  would  be  postponed  until  the  period  of  twenty- 
one  years  beyond  a  life  in  being,  with  the  addition,  it  might  be, 
of  nine  or  ten  months  ;  and  if,  to  either  of  these  supposititious 
cases,  we  add  the  circumstance,  that  A,  the  parent,  were,  (as  of 
course  he  might  be,)  an  infant  en  ventre  sa  mere  at  the  testator's 
decease,  there  would  be  gained  a  double  period  for  gestation 
(namely,)  one  at  the  commencement,  and  another  at  an  inter- 

(o)  7  Bligh,  N.  S.  202, 

fraction  after.    Nightingale  v.  Burrell,  15  Pick.  104;    Hqwley  v.  Northampton,  8 
Mass.  3,  37,  38;   Chnrch  in  Brattle  Square  v.  Grant,  3  Gray,  142,  152,  153;  Fisk  v. 
Kecne,  35  Maine,  349. 
1  Church  in  Brattle  Square  v.  Grant,  3  Gray,  152. 
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mediate  part  of  the  period  of  postponement.  To  treat  the 
period  of  gestation,  however,  as  an  adjunct  to  the  lives,  is  not, 
perhaps,  quite  correct.  It  seems  more  proper  to  say  that  the 
rule  of  law  admits  of  the  absolute  ownership  being  suspended 
for  a  life  or  lives  in  being,  and  twenty-one  years  afterwards,  and 
that  for  the  purposes  of  the  rule,  a  child  en  ventre  sa  mere  is 
considered  as  a  life  in  being. 

To  the  test  of  the  rule,  thus  propounded  and  settled  by  the 
highest  judicial  authority,  every  gift  of  real  or  personal  estate,  by 
will  or  otherwise,  must  be  brought.  The  application  of  such 
test  instantly  shows  that  an  executory  limitation  to  arise  on  an 
indefinite  failure  of  issue,  of  any  person  living  or  dead,  is  void 
for  remoteness;^  (a)  though  it  is  to  be  observed  that  in  this 
and  all  other  cases,  if  the  executory  devise  is  subsequent  to  an 
estate  tail,  it  will  be  good,  because  the  power  which  resides  in 
the  owner  of  that  estate  to  destroy  all  posterior  limitations, 
executory  as  well  as  vested,  by  means  of  an  enrolled  convey- 
ance, (now  substituted  for  a  common  recovery,)  takes  the  case 
out  of  the  mischief  of,  and  consequently  out  of  the  rule  against, 
perpetuities,  (b)  Thus,  if  a  person,  by  deed  or  will  creates 
an  estate  taU,  and  annexes  to  it  a  proviso  divesting 
[  224  ]  *  the  estate  in  favor  of  another,  in  case  the  devisee, 
or  his  issue  in  tail,  should  at  any  time  thereafter  neglect 
to  assume  the  name  and  wear  the  arms  of  the  testator ;  or  in 
case  another  property  should  at  any  future  time  devolve  to  him 
or  them,  or,  on  any  other  such  event,  this  executory  limitation, 
though  it  would  have  been  clearly  void  if  engrafted  on  an  estate 
in  fee  simple,  is  good  as  applied  to  an  estate  tail,  (c) 

A  term  of  years  (like  any  other  estate)  may  be  made  expect- 
ant by  way  of  remainder  on  an  estate  tail ;  but  sometimes  it 
happens  that  the  term  is  so  limited  as  to  render  it  hard  to  say 
whether  it  is  ulterior,  or  precedent  to  the  estate  tail.  If  the 
term  is  precedent  to  the  estate  tail,  of  course  it  cannot  be  de- 
feated by  the  acts  of  the  tenant  in  tail ;  (d)  and,  in  such  case, 
if  the  trusts  of  the  term  are  not  to  arise  until  the  failure  of  is- 
sue under  the  entail,  those  trusts  are  necessarily  void.     As  in 

(a)  Badger  v.  Lloyd,  1  Salk.  232 ;  Moore  v.  Parker,  1  Lord  Raym.  37 ;  Lady 
Lanesborough  v.  Fox,  JForrest,  262 ;  bat  remember  Stat.  1  Vict,  c.  26,  §  29,  as  to 
wills  maide  since  1837. 

(6)  Galliver  v.  Ashby,  4  Burr.  1929  ;  Fisk  v.  Keene,  35  Maine,  349. 

(c)  Nichols  V.  Sheffield,  2  Bro.  C.  C.  215  ;  Carr  v.  Earl  of  ErroU,  6  East,  58 ;  Earl 
of  Scarborough  v.  Doe  d.  Savile,  3  Adol.  &  Ell.  897. 

{d)  Eales  v.  Conn,  4  Sim.  65. 

1  See  Brashear  v.  Macey,  3  J.  J.  Marsh.  91 ;  Adams  v.  Chaplin,  1  Hill,  Ch.  268 ; 
Allen  V.  Parham,  5  Munf  457  ;  Lynch  v.  {till,  6  Manf.  U4  ;  Rice  v.  Satterwhite,  1 
Dey.  &  Bat.  Eq.  69  ;  Mazyck  v.  Vanderhorst;  1  Bailey,  Eq.  48  ;  Postele  v.  Postele,  1 
Bailey,  Eq.  390;  Morgan  v.  Morgan,  5  Day,  517;  Patterson  «.  Ellis,  11  Wendell, 
259  ;  Miller  v.  Macomb,  26  Wendell,  229  ;  Hall  v.  Chaffee,  14  N.  Hamp.  215  ;  Fisk 
V.  Keene,  35  Maine,  349  ;  Church  in  Brattle  Square  v.  Grant,  3  Gray,  154  :  Tator  v. 
Tator,  4  Barb,  431 ;  Conklin  v.  Conklin,  3  Sandf.  Ch.  64. 
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the  recent  case  of  Case  v.  Drosier,  (a)  where  a  testator  devised 
his  estates  at  M.  and  T.  to  trustees  for  500  years,  upon  the 
trusts  after  declared,  and  he  then  devised  the  M.  estate,  subject 
to  the  term,  to  A  for  life,  with  remainder  to  his  sons  and  daugh- 
ters in  tail,  in  strict  settlement,  in  the  usual  manner,  with  re- 
mainder to  B  and  his  sons  and  daughters  in  lilce  manner.  He 
then  devised  the  T.  estate  in  a  similar  manner,  mutatis  mutandis. 
And  the  testator  declared  the  trusts  of  the  term  of  500  years  to 
be,  for  the  purpose  (among  others)  of  raising  portions  for  two 
granddaughter^^  payable  at  twenty-one,  and  further  portions,  in 
case  either  A  or  B  should  die  without  issue,  and  all  which  were  to 
sink  in  case  they  died  under  age  and  unmarried.  Lord  Lang- 
dale,  M.  E,.,  thought  that  the  words  "  without  issue  " 
meant  *without  issue,  being  objects  of  the  prior  limi-  [  225  ] 
tations ;  but  as  this  might  be  a  remote  event,  and  as 
there  were  no  means  by  which  the  charges  would  be  barred,  the 
trusts  could  not  be  supported.  "  They  depend,"  his  Lordship 
observed,  "  on  a  term,  and  that  term  is  precedent  to  the  estates 
tail,  so  that  after  a  recovery  [qu.  a  disentailing  assurance  ?]  by  a 
tenant  in  tail,  there  would  remain  a  term  and  a  trust  to  be  per- 
formed ;  a  trust  which  could  not  be  defeated,  and  a  term  which 
cannot  be  destroyed." 

The  question,  whether  an  executory  limitation  was  precedent 
or  subsequent  to  an  estate  tail,  was  much  discussed  in  the  case 
of  Doe  d.  Lumley  v.  Earl  of  Scarborough,  (b)  where  lands  were 
devised  to  A  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  remainders  over,  with  a  proviso  that  if  the  earldom  of  S. 
should  descend  upon  A,  or  any  of  his  sons,  within  the  period  of 
certain  lives,  or  within  the  term  of  twenty-one  years  after  the 
decease  of  the  survivor,  his  or  their  estate  should  cease,  and  the 
lands  remain  over  as  if  he  or  they  were  dead  without  issue. 
The  eldest  son  of  A  suffered  a  common  recovery,  and  A  joined 
in  the  conveyance  for  the  purpose  of  making  a  tenant  to  the 
praecipe.  The  earldom  afterwards  devolved  upon  A.  It  was 
held  in  the  Exchequer  Chamber,  (c)  (reversing  a  decision  in  B. 
R.)  that  the  executory  limitation  was  barred ;  the  Court  being 
of  opinion,  that  this  was  a  mere  proviso  for  the  cesser  of  the  old 
estates  created  by  the  will  to  which  it  applied,  so  as  to  accelerate 
and  let  in  the  enjoyment  of  the  remainders  over,  and  not  (as  had 
been  considered  in  the  Court  below)  the  creation  of  any  new 
estate.  The  Judges  of  the  Queen's  Bench  were  of  opinion  that 
the  proviso  operated,  not  by  way  of  determining  or 
defeating  *the  estate  tail  of  the  son  of  A,  but  antece-  [  226  ] 
dently  to  that  estate,  by  preventing  the  estate  tail  from 

(a)  2  Kee.  764.    And  see  Hayes's  Introd.  vol.  1,  p.  135;  vdl.  2,  p.  170,  n.,  5th 
edition. 

(b)  3  Adol.  &  Ell.  2  ;  S.  C.  4  Nev.  &  M.  724. 

(c)  3  Adol.  &  Ell.  897. 
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ever  taking  effect ;  and  that  the  persons  entitled  in  the  remainder, 
had  two  distinct  estates,  one  of  which  was  antecedent,  and  the 
other  posterior  to  the  estate  tail,  and,  consequently,  that  the 
former  could  not  be  affected  by  the  recovery. 

The  same  species  of  reasoning,  by  which  a  remainder  or  an 
executory  limitation,  to  arise  on  the  determination  of  an  estate 
tail,  is  supported,  might  seem  to  apply  to  a  contingent  remain- 
der, which  is  liable  to  be  destroyed  by  the  act  of  the  owner  of 
the  preceding  estate  of  freehold,  no  estate  being  interposed  for 
its  preservation ;  but  the  writer  is  not  aware  af  any  authority 
for  the  application  of  the  doctrine  to  such  cases.i  If,  therefore, 
freehold  lands,  of  which  the  legal  inheritance  is  in  the  testator, 
be  devised  to  A  for  life,  with  remainder  to  his  eldest  son,  who 
should  be  living  at  his  decease,  for  life,  with  remainder  in  fee  to 
the  children  of  such  eldest  son  who  should  be  living  at  his  (the 
son's)  decease ;  although  A  in  his  lifetime  might  destroy  all  the 
remainders,  and  the  eldest  son,  after  his  (A's)  decease,  might 
destroy  the  ultimate  remainder  in  fee  devised  to  his  children, 
without  being  amenable  either  at  law  or  in  equity  to  the  persons 
whose  estates  are  thus  destroyed,  such  ultimate  remainder  would, 
nevertheless,  it  is  conceived,  be  void  for  remoteness,  on  the 
ground  that  the  destruction  in  these  cases  is  effected  by  what 
the  law  calls  a  tortious  or  wrongful  act,  (though  it  is  a  wrong 
without  a  remedy,)  the  perpetration  of  which  is  not  to  be  pre- 
sumed. 

The  most  frequent  instances  of  the  transgression  of  the  rule 
against  perpetuities,  occur  in  devises  or  bequests  to  classes, 
comprising  either  individuals  who  may  not  come  into  existence 

at  all  during  a  life  in  being,  and  twenty-one  years  after- 
[  227  ]      wards,  or  persons  who  may  *  not  be  in  esse  at  the  death 

of  the  testator,  and  the  vesting  of  whose  shares  is  post- 
poned beyond  majority..  In  the  former  case  the  rule  is  fatally 
violated,  even  though  the  gift  to  the  unborn  objects  is  so  framed 
as  to  confer  on  them  vested  interests  immediately  on  their  birth. 
An  example  of  the  latter  kind  is  supplied  by  the  case  of  a  gift 
to  a  person  for  life,  and  after  his  decease  to  his  or  her  chUdreh 
who  may  happen  to  attain  a  specified  age  subsequent  to  major- 
ity; such  a  gift,  as  it  would  let  in  objects  born  after  the  death 
of  the  testator,  and  the  vesting  of  whose  shares  might  be  post- 
poned for  more  than  twenty-one  years  after  the  decease  of  the 
tenant  for  life, ,  is  (unless  in  the  single  case  presently  noticed) 
necessarily  void  for  remoteness.  The  books  are  replete  with 
cases  of  attempted  gifts  of  this  nature,  of  which  we  have  a  very 
simple  illustration  in  the  recent  case  of  Newman  v.  Newman,  {a) 

(a)  v.  C.  1  June,  1839,  Law  Journ.  vol.  8,  N.  S.  354. 


1  See  Cole  v.  Sewell,  2  Conn.  &  Laws,  344,  cited  post,  2  vol.  515,  [727,]  ch.  42,  5  v. 
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where  a  testator  devised  his  freehold  estate  to  his  son  for  life, 
and  after  his  decease  to  trustees,  who  were  directed  to  sell  and 
apply  the  proceeds  of  the  sale  in  trust  for  all  his  grandchildren, 
(the  children  of  four  children  named  in  the  will,)  who  should 
attain  the  age  of  twenty-four  years,  equally  to  be  divided  among 
his  grandchildren  attaining  such  age;  Sir  L.  Shadwell,  V.  C, 
without  hesitation,  held  that  the  trust  for  the  grandchildren  was 
void  for  remoteness. 

So,  in  the  case  for  Vawdry  v.  Geddes,  (a)  where  a  testatrix 
bequeathedrthe  produce  of  her  residuary  estate  in  trust  for  her 
four  sisters  for  their  natural  lives,  and  directed,  that,  on 
their  decease,  the  interest  of  their  respective  *  shares  [  228  ] 
should  at  the  discretion  of  her  executors,  be  applied 
in  the  maintenance  and  education,  or  accumulate  for  the  benefit 
of  the  children  of  each  of  her  sisters  so  dying,  until  they  should 
severally  attain  the  age  of  twenty-two  years ;  and,  upon  any  of 
their  attainment  to  that  age,  they  should  be  entitled  to  their 
mother's  share  of  the  principal,  with  limitations'  over  in  case  of 
their  dying  under  that  age.  It  was  attempted  to  support  the 
bequest  upon  two  grounds;  —  1st,  That  the  children  of  the 
sisters  took  vested  interests  at  their  birth,  subject  to*the  contin- 
gency of  being  divested  in  the  event  of  death  under  twenty-two 
years  of  age ;  2dly,  That  the  bequest  was  to  be  confined  to 
children  in  esse  at  the  death  of  the  testatrix  ;  but  Sir  J.  Leach, 
M.  E..,  negatived  both  these  grounds,  his  Honor  being  of  opinion, 
that  the  vesting  was  postponed  to  the  age  of  twenty-two,  and 
that  the  bequest  let  in  all  the  children  born  before  or  after  the 
death  of  the  testatrix,  and  consequently  that  the  trust  for  the 
children  was  too  remote,  and  void. 

It  will  be  perceived,  that  if,  in  this  case,  any  of  the  testatrix's 
sisters  had  died,  leaving  a  child  less  than  a  year  old,  the  share  of 
such  child  would  not  have  vested  until  more  than  twenty-one 
years  after  the  mother's  decease,  and,  consequently,  not  until 
after  the  period  allowed  by  the  rule  of  law. 

So,  in  the  recent  case  of  Dodd  v.  Wake,  (b)  where  a  testator 
bequeathed  a  sum  of  £3000  unto  and  amongst  the  children  of 
his  daughter  M.  M.,  the  wife  of  G.,  "  who  shall  be  living  at  the 
time  the-  eldest  shall  live  to  attain  the  age  of  twenty-four  years, 
and  the  issue  of  such  of  the  children  of  his  said  daughter  as  may 
then  happen  to  be  dead  leaving  issue,"  j^er  stirpes  and-notjoer 
capita,  as  tenants  in  common,  and  to  be  paid  when  and 
as  they  should  attain  twenty-four,  but  without  *  inter-  [  229  ] 
est  in  the  mean  time.  M.  M.  had  three  children  living 
at  the  testator's  death ;  but  the  question  was,  whether  the  bequest 

(a)  1  Rnss.  &  My.  203.  See  also  Leake  v.  Robinson,  2  Mer.'363  ;  Bull  v.  Pritch- 
ard,  1  Eass.  213  ;  (but  as  to  this  case,  see  9  Adol.  &  Ell.  603  ;)  Judd  v.  Judd,  3  Sim. 
325. 

(6)  8  Sim.  616. 

VOL.  I.  '  23 
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was  not  void  for  remoteness,  inasmuch  as  all  these  children 
might  die  under  twenty-four,  and  then  the  legacy  could  not  vest 
in  any  child  until  the  expiration  of  twenty-four  years,  and  up- 
wards after  the  testator's  decease,  (a)  Sir  L.  Shadwell,  said : 
"  The  testator  appears  clearly  to  have  intended,  that  only  those 
children  of  his  daughter  "should  take,  who  should  be  alive  when 
the  eldest  ~^  child  for  the  time  being  should  attain  the  age  of 
twenty-four,  and  therefore  the  bequest  is  void  for  remoteness." 

It  is  proper  to  remark,  that,  in  the  class  of  cases  under  consid- 
eration, a  limitation,,  which  would,  as  an  executory  devise,  be 
void  for  remoteness,  may  be  good  as  a  contingent  remainder,  on 
account  of  the  necessity  which  the  rules  applicable  to  contingent 
remainders  impose,  of  its  vesting,  if  at  all,  at  the  instant  of  the 
determination  of  the  preceding  estate  for  life.  Such  an  estate, 
therefore,  if  limited  to  a  person  who  was  in  existence  at 
[  230  ]  the  death  of  the  testator,  *  necessarily  restricts  the  de- 
vise within  proper  bounds.  Thus,  if  lands,  of  which 
the  testator  had  the  legal  inheritance,  be  devised  to  A  for  life, 
with  remainder  in  fee  to  the  children  of  A,  who  shall  attain  the 
age  of  twenty-two,  the  devise  in  remainder  will  be  good,  because 
if,  at  the  decease  of  A,  no  child  has  attained  the  vesting  age,  the 
remainder  will  fail  under  the  doctrine  in  question ;  (b)  and  if 
any  child  has  attained  that  age,  the  devise  will  take  effect  in 
favor  of  such  child,  to  the  exclusion  of  any  child  or  children 
afterwards  attaining  the  prescribed  age. 

Where  the  vesting  of  a  gift  to  unborn  persons  is  postponed  for 
a  fixed  term  exceeding  twenty-one  years,  the  gift  is  unquestiona- 
bly void,  although  not  preceded  by  a  life,  for  the  fact  of  a  testator 
not  having  availed  himself  of  the  allowance  of  a  life,  does  not 
enable  him  to  take  a  larger  number  of  years.  In  such  a  case,  it 
will  be  observed,  the  effect  is  precisely  the  same  as  if  the  vesting 
of  the  shares  of  such  unborn  persons  has  been  protracted  beyond 
majority,  since  the  objects  who  happen- to  (as  all  may)  be  born 
more  than  twenty-one  years  before  the  vesting,  axe,  of  course, 
past  their  majority  when  such  vesting  takes  place.  Thus,  in 
the  case  of  Palmer  v.  Holford,  (c)  where  a  testator  bequeathed 

(a)  This  reasoning  seems  rather  to  give  some  countenance  to  the  notion  that  in 
deciding  on  the  validity  of  such  a  bequest,  (i.  e.  a  bequest  to  children  as  a  class,)  the 
state  of  events  at  the  death  of  the  testator  is  to  be  looked  at,  that  being  the  period  of 
ascertainijig  the  objects  ;  and,  that  if  there  is  according  to  those  events,  no  possibility 
of  an  addition  being  made  to  the  class,  (as  in  the  case  of  a  gift  to  the  children  of  A 
who  shall  attain  the  age  of  twenty-five,  and  A  happens  to  die  in  the  testator's  life- 
time, )  the  devise  would  be  good.  At  one  period,  the  writer  was  rather  inclined  to 
the  adoption  of  this  hypothesis,  (^ee  10  Jarm.  Conv.  54: )  but  subsequent  considera- 
tion has  induced  him  to  doubt  its  soundness.  It  certainly  would  not  be  safe  to  con- 
sider the  case  in  the  text  as  supporting  any  such  doctrine.  It  seems,  according  to 
the  principle  of  the  general  current  of  the  authorities,  to  be  the  better  conclusion,  that 
.|n  order  to  establish  the  invalidity  of  a  bequest,  whether  to  a  class  or  an  individual,  it 
is  sufficient  to  show  that  events  might  have  occurred  mbseguently  to  the  date  of  the  will, 
which  would  have  let  in  objects  beyond  the  perpetuity  line.  • 

(b)  See  Fearn.  Cont.R.  4.  (c)  4  Buss.  403. 
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^2500  bank  stock,  upon  trust  to  raise  an  accumulated  fund, 
and  to  transfer  such  fund  unto  all  and  every  the  child  and  chil- 
dren of  his  son  C.  T.  H.,  who  should  be  Uving  at  the  expiration 
of  twenty-eight  years,  to  be  computed  from  the  testator's  de- 
cease, except  an  "feldest  or  only  son ;  and,  in  case  no  such  child 
should  then  be  living,  then  to  the  children  then  living  of  J.  S., 
another  son ;  and  in  default  of  such  child,  to  J.  S.,  if  living,  and 
so  on  to  the  children  of  two  daughters  whom  he  named, 
with  the  like  substitution  *  of  those  daughters : — Sir  [  231  ] 
J.  Leach,  M.  R.  — "  The  expressed  intention  of  the 
testator  is,  that  all  the  children  of  his  son  C.  T.  H.,  other  than 
an  eldest  son,  should  take,  who  were  living  at  the  expiration  of 
twenty-eight  years,  and  that  no  person  should  take  before  that 
period.  If  C.  T.  H.  had  such  children  born  to  him  at  any  time 
seven  years  from  the  testator's  death,  then  the  vesting  of  the 
interests  of  such  children,  who  were  unborn  at  the  death  of  the 
testator,  would  have  been  suspended  for  more  than  twenty-one 
years ;  and  the  gift,  therefore,  is  too  remote  and  void ;  and  the 
gifts  over  not  being  to  take  effect  until  after  the  same  period, 
which  is  too  remote,  are  necessarily  void  also."  (a) 

The  principle  of  this  case  clearly  would  apply  where  any,  the 
most  inconsiderable,  addition  was  made  to  the  term  of  twenty- 
one  years ;  therefore,  a  devise  to  such  of  the  grandchildren  of  the 
testator  as  should  be  living  at  the  expiration  of  twenty-one 
years  and  one  day  from  the  testator's  decease,  would  clearly  be 
void. 

It  is  to  be  observed,  that  where  a  gift  to  a  class  extends  to 
Objects  too  remote,  the  fact  that  some  of  the  objects  eventually 
composing  the  class  were  actually  born  within  the  period  allowed 
by  the  rule  of  law,  will  not  render  the  gift  valid,  quoad  those 
objects.  Thus  in  the  case  of  Leake  v.  Robinson  (b)  where  cer- 
tain stock  and  moneys  were  bequeathed  to  W.  R.  R.  for  life,  and 
after  his  decease,  to  the  child  or  children  of  said  W.  R.  R.  who 
being  a  son  or  sons,  should  attain  the  age  of  twenty-Jive, 
*  or  being  a  daughter  or  daughters,  attain  that  age,  or  [  232  ] 
be  married  with  consent ;  and  in  case  the  said  W.  R. 
R.  should  happen  to  die  without  leaving  issue  living  at  the  time 
of  his  decease,  or  leaving  such,  they  should  all  die  before  any  of 
them  should  attain  twenty-five,  if  sons,  and  if  daughters,  before 
they  should  attain  such  age,  or  be  married  as  aforesaid,  then  to 
the  brothers  and  sisters  of  the  said  W.  R.  K.,  on  their  attaining 
twenty-five,  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  on 
such  age  or  marriage  as  aforesaid.     It  appeared  that  five  of  the 


(a)  It  will  be  perceiyed  that  his  Honor  pronounced  all  the  bequests  over,  without 
distinction,  to  be  void  ;  though  one  of  those  bequests  was  to  the  son  himself,  subject, 
to  the  contingency  of  his  being  alive  at  the  expiration  of  the  twenty-eight  years  which 
necessarily  confined  it  to  a  life  in  being. 

(b)  2  Mer.  363.    See  also  Bull  v.  Pritchard,  1  Russ.  213. 
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brothers  and  sisters  of  W.  R.  E.  were  born  before  the  testator's 
death,  and  it  was  contended,  therefore,  that  the  bequest,  though 
confessedly  void  as  to  those  born  afterwards,  waS  good  as  to 
these  objects  ;  for  that  no  case  had  gone  the  length  of  deciding, 
that  persons  who  are  capable  of  taking  under  a  will,  should  not 
take,  merely  because  they  are  joined  in  a  bequest  with  others 
who  are  incapable ;  but  Sir  W.  Grant,  M.  R.,  held  that  the 
bequest  was  void  as  to  the  whole,  observing,  with  his  usual 
felicity :  "  The  bequests  in  question  are  not  made  to  indi- 
viduals, but  tojclasses ;  and  what  I  have  to  determine  is,  whether 
the  class  can  take.  I  must  make  a  new  will  for  the  testator,  if  I 
split  into  portions  his  general  bequest  to  the  class,  and  say,. that 
because  the  rule  of  law  forbids  his  intention  from  operating  in 
favor  of  the  whole  class,  I  will  make  his  bequests  what  he  never 
intended  them  to  be,  viz  :  a  series  of  particular  legacies  to  par- 
ticular individuals ;  or,  what  he  has  as  little  in  his  contemplation, 
distinct  bequests,  in  each  instance  to  different  classes,  namely, 
to  grandchildren  living  at  his  death,  and  to  grandchildren  born 
after  his  death." 

And  even  if  all  the  members  of  the  class  had  happened  to  be 
born  during  the  life  of  the  tenant  for  life,  or  even  in  the  lifetime 
of  the  testator  himself,  the  gift  would,  nevertheless,  have 
[  233  ]  *  been  absolutely  void,  as  it  is  an  invariable  principle  in 
applying  the  rule  under  consideration,  that  regard  is  had 
>  to  possible,  not  actual  events,  and  the  fact  that  the  gift  might 
have  included  objects  too  remote,  is  fatal  to  its  validity,  irrespec- 
tively of  the  event.i 

And  where  the  testator  has  combined  with  the  remote  class,  4 
living  person,  in  such  a  manner  as  to  constitute  him  a  member 
of  the  class,  the  gift  to  him  cannot  be  distinguished  from,  and, 
therefore,  shares  the  fate  of,  the  gift  to  the  other  intended  objects, 
with  which  it  stands  blended  and  associated,  {a) 

The  doctrine,  that  the  validity  of  a  gift  is  to  be  tried  by  pos- 
sible, not  actual  events,  is,  of  course,  applicable  no  less  to  gifts 
to  individuals,  than  to  gifts  to  classes.  If,  therefore,  the  devise 
or  bequest  be  in  favor  of  an  unborn  person,  who  may  not  answer 

(a)  Fox  V.  Porter,  6  Sita.  485. 

1  Church  in  Brattle  Square  v.  Grant,  3  Gray,  141,  152,  153,  155,  156.  In  this  case, 
a  house  and  land  were  devised  to  the  deacons  of  a  church,  and  their  successors,  for- 
ever, "  upon  this  express  condition  and  limitation,  that  is  to  say,  that  the  minister  or 
eldest  minister  of  said  church  shall  constantly  reside  and  dwell  in  said  house,  during 
such  time  as  he  is  minister  of  said  church  ;  and  in  case  the  same  is  not  improved  for 
this  use  only,  I  then  declare  this  bequest  to  be  void  and  of  no  force,  and  order  that 
said  house  and  land  then  revert  to  my  estate,  and  I  give  the  same  to  my  nephew  J.  H. 
and  to  his  heirs  forever."  It  was  held  that  the  devise  over  to  J.  H.  and  his  heirs  was 
a  conditional  limitation,  and  npt  upon  condition  |  that  it  was  void  as  being  too  remote ; 
,  and  that  the  deacons  and  their  successoi-s  took  an  absolute  estate  in  fee.  See  Welsh 
V.  Foster,  12  Mass.  97  ;  Amory  v.  Lord,  5  Selden,  (N,  Y.)  403  ;  Hawley  v,  James,  16 
Wendell,  l20. 
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the  required  description  within  life  and  tWenty-one  years,  it  will 
be  void,  although  a  person  should  happen  to  answer  the  descrip- 
tion within  such  period.  Thus,  if  a  testator  give  real  or  personal 
estate  to  an  unborn  person,  who  shall  thereafter  happen  to  ac- 
quire some  personal  qualification,  which  is  attainable  at  any 
period  of  life,-  and  is  not  necessarily  confined  to  minority,  as  in 
the  case  of  a  gift  to  the  first  son  of  A,  who  shall  obtain  a  com- 
mission in  the  army,  take  a  degree  at  college,  or  marry,  it  is 
conceived  that  the  gift  would  be  void,  even  though  A  should 
happen  to  have  a  son  who  should  answer  the  required  qualifica- 
tion before  the  age  of  twenty-one,  or  even  in  the  lifetime  of  the 
testator. 

A  testator  is  in  less  danger  of  transgressing  the  perpe- 
tuity rule,  whilst  providing  for  his  own  children  and 
*  grandchildren,  than  when  the  objects  of  his  bounty  [  234  ] 
are  the  children  and  grandchildren  of  another ;  since, 
in  the  former  case,  he  has  only  to  avojd  protracting  the  vesting 
of  the  grandchildren's  shares  beyond  their  ages  of  twenty-one 
yeEirs,  and  then  the  fact  of  the  gift  extending  to  after-born  grand- 
children would  not  invalidate  it,  because  aU  the  children  of  the 
testator  must  be  in  esse  at  his  decease,  and  their  children  must  be 
born  in  their  lifetime,  so  that  they  necessarily  come  into  existence 
during  a  life  in  being.  On  the  other  hand,  a  gift  embracing  the 
whole  range  of  the  unborn  grandchildren  of  another  living  per- 
son, would  be  clearly  void,  though  the  shares  should  be  made  to 
vest  at  majority  or  even  at  birth,  for  the  grandfather  might  have 
children  born  after  the  testator's  decease,  and  as  the  gift  would 
extend  to  the  children  of  such  after-born  children,  it  would  be 
absolutely  void  for  remoteness,  and  that,  too,  according  to  the 
principle  already  laid  down,  without  regard  to  the  fact  of  there 
being  any  such  child  or  not. 

Of  course,  however,  there  is  no  principle  of  law  preventing  a 
testator  firom  so  framing  and  moulding  his  disposition,  as  to 
make  its  validity  depend  on  subsequent  events;  or,  in  other 
words,  from  availing  himself  of  the  course  of  circumstances  pos- 
terior to  the  making  of  his  wiU,  in  order  to  get  as  wide  a  range 
of  postponement  as  possible ;  for  instance,  he  may  convert  the 
intended  estate  tail  of  a  person  then  unborn,  into  an  estate  for 
life,  in  ca^e  of  his  happening  to  come  in  esse  in  his  (the  testator's) 
lifetime.  In  all  cases  of  failure  under  circumstances  of  this  na- 
ture, the  deficiency  is  one  not  of  power,  but  of  expression ;  and 
the  question  in  every  instance  is,  whether  the  testator  has  clearly 
shown  an  intention  to  take  the  most  ample  range  or 
period  of  postponement,  which  subsequent  *  circum-  [  235  ] 
stances  admit  of.  A  point  of  this  kind  was  much  can- 
vassed under  the  will  of  Lord  Vere,  {a)  who  bequeathed  to 

(a)  Lord  Deerhurst  v.  Duke  of  St.  Albans,  5  Madd.  232  ;  S.  C.  in  Dom.  Proc.  nom. 
ToUemache  v.  Earl  of  Coventry,  8  Bligh,  N.  S.  547.     Compare  this  case  with  Tre- 
23* 
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trustees  all  his  household  goods,  furniture,  pictures,  books,  linen, 
&c.,  upon  trust  to  permit  his  wife  to  have  the  use  of  them  dur- 
ing her  life,  and  upon  her  death,  to  permit  his  son  A-  B.  to  have 
the  use  of  the  same  goods,  &c.,  for  his  life,  and,  upon  the  decease 
of  the  survivor  of  his  (the  testator's)  wife  and  son,  in  trust  for 
such  person  as  should  from  time  to  time  be  Lord  Vere,  it  being 
his  will  that  the  goods,  &c.,  after  the  decease  of  his  wife,  should 
from  time  to  time  go  and  be  held  and  enjoyed  with  the  title  of 
the  family,  as  far  as  the  rules  of  law  and  equity  would  permit. 
At  the  death  of  the  testator,  the  title  of  Lord  Vere  descended 

upon  his  son,  the  legatee  for  life,  upon  whose  decease, 
[  236  ]     it  *  descended  to  his  son,  (.the  testator's  grandson,  who 

was  also  living  at  the  death  of  the  testator,)  and,  upon 
the  death  of  the  grandson,  it  descended  to  the  testator's  great- 
grandson,  who  was  born  after  the  death  of  the  testator.  The 
chief  struggle  was  between  the  personal  representatives  of  the 
grandson  and  those  of  tl^p  great-grandson.  As  the  former  was 
born  in  the  testator's  lifetime,  it  was  clear,  that  he  might  have 
been  made  legatee  for  life,  with  remainder  absolutely  to  the  per- 
son next  in  succession,  and  the  question,  therefore,  was,  whether 
the  will  authorized  such  a  construction.  Sir  J.  Leach,  V.  C,  ' 
before  whom  the  case  was  originally  brought,  decided  in  the  af- 
firmative ;  his  Honor  observed :  "  He  gives  to  such  person  as 
shall  from  time  to  time  be  Lord  Vere,  because  his  purpose  is, 
that  the  enjoyment  shall  be  continued  with  the  title  of  the  family, 
as  far  as  the  rules  of  law  and  equity  will  permit ;  in  other  words, 
he  gives  to  such  person  as  shall  from  time  to  time  be  Lord  Vere, 
with  a  declaration  that  each  Lord  Vere,  in  succession,  shall  take 
the  use  and  enjoyment  until  there  be  a  Lord  Vere,  who  cannot, 
by  the  rules  of  law  and  equity,  be  confined  to  the  use  and  en- 
joyment only,  [a)     This  declaration,  therefore,  is  nothing  more 

gonwell  K.  Sydenham,  3  Dow,  194,  where  testator,  after  deyising  lands  (subject  to 
certain  terms  for  years,  which  he  created  for  the  purposes  thereinafter  mentioned)  to 
A  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the 
eldest  daughter  of  A  in  tail  general,  with  remainders  over,  directed  that  when  a  certain 
sum  of  money  should  be  raised,  out  of  the  rents  of  his  lands,  under  a  term  of  sixty 
years,*  the  same  should  be  settled  to  the  use  for  life  of  the  person  who  happened  then 
to  be  entitled  in  possession  under  the  limitations  in  his  will,  with  remainder  to  his 
issue  in  strict  settlement.f  When  the  time  arrived  for  laying  out  the  money,  it  hap- 
pened that  the  person  entitled  in  possession  under  the  limitation  in  question,  was  not 
in  esse  at  the  testator's  death,  and  therefore  could  not  be  made  tenant  for  life,  with 
remainder  to  his  issue ;  so  that  the  trust  for  laying  out  the  money  had  failed  in  event  • 
but  the  grounds  on  which  Lord  Eldon  rested  the  decision  of  the  House  show,  that  if 
the  person  entitled  in  possession  had  happened  to  be  a  person  in  esse  at  the  testator's 
death,  the  trust  for  laying  out  the  money  would,  in  his  Lordship's  opinion,  have  been 


(a)  In  order  to  render  the  several  positions  in  the  text  consistent  with  the  actual 
rule  of  law,  we  must  add  in  each  instance,  "toM  remainder  to  the  next  successor; "  for 
the  legal  prohibition  is  not  to  the  giving  a  life  interest  to  an  unborn  person,  but  to  the 
engrafting  on  such  life  interest  a  remainder  over  to  the  issue  of  such  person,  or  any 
other  unborn  person.     Vide  some  remarks  on  this  point,  post,  239. 

*  'J'his  was  prior  to  the  Stat.  40  Geo.  III.  c.  98,  stated  post,  sect.  3. 
t  This  was  the  eflfect,  though  not  the  precise  language. 
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than  a  legal  qualification  of  the  prior  general  description  of  his 
legatees,  and  the  effect  is  the  same  as  if  the  will  had  been  in  the 
following  form  :  '  Upon  trust  for  such  person  as  shall  from  time  to 
time  be  Lord  Vere,  it  being  my  intention  that  the  abso-  * 
lute  interest  shall  not  vest  in  any  Lord  Vere,  who  *  may,  [  237  ] 
by  the  rules  of  law  and  equity,  be  limited  to  the  use 
and  enjoyment  only.'  (a)  In  this  view  of  the  case,  there  is  a 
direct  gift,  and  nothing  executory.  '  By  the  rules  of  law  and 
equity,  every  person  living  at  the  death  of  the  testator,  who 
should  become  Lord  Vere,  might  be  limited  to  the  use  and  en- 
joyment only,  (a)  The  son  and  grandson  of  the  testator  were 
'living  at  his  death,  and  both,  therefore,  limited  to  the  use  and 
enjoyment  only ;  (a)  but  the  chil^  who  succeeded  the  grandson 
as  Lord  Vere  and  Duke  of  St.  Albans,  was  not  living  at  the 
death  of  the  testator,  and  could  not,  therefore,  by  the  rules  of 
law  and  equity,  be  limited  to  the  use  and  enjoyment  only,  (a) 
He  took,  therefore,  an  absolute  interest,  which  is  now  vested  in 
his  personal  representative." 

The  case  was  then  brought,  by  appeal,  successively  before 
Lord  Bldon  and  Lord  Lyndhurst,  the  latter  of  whom  affirmed 
the  judgment  of  the  Vice  Chancellor ;  but  the  decree  of  the 
Court  below  was  eventually  reversed,  after  an  elaborate  argu- 
ment in  the  House  of  Lords,  Lord  Lyndhurst  himself,  it  should 
seem,  concurring  in  such  reversal ;  the  grounds  of  which  may  be 
collected  from  the  following  remarks  of  Lord  Brougham,  (then 
Chancellor.)  "  The  person,"  said  his  Lordship,  "  who  secondly, 
after  the  death  of  the  testator,  became  Lord  Vere,  (the  grandson,) 
was  in  esse  at  the  date  of  the  will ;  but  whether  he  would  take, 
or  whether  he  would  ever  be  Lord  Vere,  was  at  the  time  uncer- 
tain. The  next  life  estate,  after  those  named  in  the  will,  was 
not  to  the  person  by  name,  but  to  the  Lord  Vere,  whoever  he 
might  be.  It  was  an  attempt  to  create  a  new  species  of  limita- 
tion in  succession  to  spring  up  with  the  person,  contrary  to  all 
rule  and  analogy  for  restricting  ihe  period  of  tying  up 
or  deferring  *  the  vesting  of  estates  in  fee  or  absolutely.  [  238  ] 
Being  or  coming  into  esse  is  a  notion  familiar  to  the 
law ;  but  a  peer  doeS  not,  in  a  legal  sense,  come  into  existence. 
It  was  argued  for  the  respondent,  that  it  was  the  same  thing  as 
limiting  to  the  son  and  grandson  and  great-grandson  succes- 
sively, because  they  must  succeed  to  the  inheritances  of  the  dig- 
nity in  this  order.  But  that  view  is  not  quite  accurate ;  for  it 
was  not  certain  that  either  of  them  would  be  Lord  Vere.  Upon 
a  barony  in  fee,  by  writ  of  summons  or  creation,  the  first  taker 
might  have  a  son,  and  that  son  might  only  have  two  daughters ; 
what  person  would  then  take  the  title  ?  It  would  be  in  abeyance ; 
and  until  the  Crown  should  please  to  select  one  of  them  to  hold 
the  dignity,  it  would  remain  in  abeyance,  and  there  might  be'no 
(a)  See  note,  ante,  p.  270. 
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peer  during  the  lives  of  the  two  co-heiresses.  In  the  case  put  of 
an  abeyance  of  the  title,  the  crown  might  not  select  either  or 
any  of  the  da'ughters,  and  in  that  case,  the  title  might  remain  in 
abeyance  for  a  century ;  and  such  an  event  would  demonstrate 
that  the  limitation  is  not  partially,  but  altogether  void.  It  is  said, 
that  the  case  has  not  happened ;  but  the  soundness  of  the  limita- 
tion cannot  depend  upon  contingencies  which  may  cause  it  to  be 
good  or  bad  according  to  the  event.  Suppose,  again,  the  limi- 
tation of  this  peerage  to  be  by  patent.  If  the  eldest  son  had  a 
brother  who  would  succeed  in  default  of  issue  of  the  eldest  son, 
and  afterwards  commits  treason  and  is  attainted ; — during  the  . 
life  of  that  son,  and  so  long  as  there  is  any  issue  of  that  eldesfl 
son,  the  title  would  remain  in  ^beyance.  The  title  would  not  be 
extinct,  but  would  be  in  the  Crown  so  long  as  any  of  his  issue 
should  exist ;  (a)  and  upon  failure  of  the  issue  of  the  attainted 
person,  there  might  again  be  a  Lord  Vere.  These  in- 
[  239  ]  stances  *  show  the  novelty  of  the  invention,  and  the 
difficulty  of  giving  it  complete  effect.  There  is  a  dis- 
tinction between  limitations  upon  events  known  to  the  law,  and 
such  as  the  testator  in  this  case  has  made  the  basis  of  his  limita- 
tion. Peerages  are  not  by  the  hand  of  nature,  but  of  the  creation 
of  the  Crown ;  and  their  origin  and  continuance  are  uncertain. 
To  argue  from  the  fact  that  the  person  was  in  esse  at  the  date 
of  the  will  who  became  Lord  Vere,  is  to  rely  upon  an  accident. 
The  event  might  have  been  otherwise.  He  would  not  ex  neces- 
sitate answer  the  description  within  the  allowed  period.  A  limita- 
tion, to  be  supported,  must  be  definite  and  certain  to  the  man  or 
to  the  peer  as  an  individual.  It  is  not  allowable  to  contend,  that 
at  one  time,  and  for  one  purpose,  it  is  to  the  man,  and  for  another 
time  and  purpose  to  the  peer.  The  estate  must  be  certain,  so 
as  within  the  time  to  vest  in  the  person  described,  either  in  his 
rjatural  or  his  politic  capacity.  In  the  politic  capacity,  there 
was  no  such  Lord  Vere  in  esse,  in  whom  the  estate  could  within 
that  time  certainly  vest." 

If  the  objects  of  a  future  gift  are  within  the  line  prescribed 
by  the  rule  against  perpetuities,  of  course  it  is  immaterial  what 
is  the  nature  of  the  interest  which  such  gift  confers.  It  would 
be  very  absurd  that  persons  should  be  competent  to  take  an 
estate  in  fee  in  land,  or  an  absolute  interest  in  personalty,  and 
nevertheless  be  incapable  of  taking  a  temporary  or  terminable 
interest,  for  the  larger  includes  the  less,)  and  yet  it  would  not 
be  difficult  to  cite  dicta,  nay  even  to  adduce  a  decision,  (b)  pro- 
pounding the  doctrine,  that  a  life  interest  cannot  be  given  to  an 
unborn  person.  The  fallacy  has  probably  arisen  from 
[  240  ]  the  terms  in  which  the  general  rule  has  been  *  ordina- 
rily laid  down,  namely,  that  you  cannot  give  an  estate 


o)  Plow.  557,  as  to  land. 

b)  Hayes  v.  Hayes,  4  Russ.  SU. 
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for  life  to  an  unborn  person,  with  remainder  to  his  issue,  which 
has  been  read  as  two  distinct  propositions,  the  one  affirming  the 
invalidity  of  a  limitation  for  life,  to  an  unborn  person,  and  the 
other  the  invalidity  of  a  limitation  to  the  issue ;  though  in  fact, 
all  that  is  meant  to  be  averred  is,  that  a  limitation  to  the  chil- 
dren or  issue  of  an  unborn  person  is  bad,  as  it  clearly  is,  since 
such  object  may  not  come  in  esse  until  more  than  twenty-one 
years  after  a  life  in  being.  Thus,  if  a  testator  devise  his.  lands 
to  his  son  A  for  life,  with  remainder  to  the  children  of  A  for 
life,  with  remainder  to  the  children  of  such  children  in  fee,  the 
last  limitation  would  certainly  be  void  ;  but  it  is  clear  that  the 
prior  devises  to  the  testator's  son  and  his  children  would  be 
valid,  and  the  reversion  in  fee  subject  to  those  devises,  and  that 
only  would  descend  to  the  testator's  heir-at-law,  as  real  estate 
undisposed  of.  So,  if  thfe  personal  estate  were  becjueathed  in  a 
similar  manner,  the  gifts  to  A  and  his  children  successively  for 
life  would  be  good,  and  the  ulterior  interest  only  would  devolve 
to  the  next  of  kin. 

This  doctrine  seems  to  have  been  settled  so  long  as  the  very 
early  case  of  Cotton  v.  Heath,  (a)  where  a  testator  bequeathed  a 
term  for  years  to  his  wife  for  eighteen  years,  and  then  to  B.  his 
eldest  son  for  life,  and  then  to  the  eldest  issue  male  of  the  son 
for  life.  Although  B.  had  no  issue  male  at  the  time  of  the  de- 
vise and  of  the  death  of  the  testator,  it  was  said,  that,  if  he  had 
issue  male  before  his  {the  son's)  death,  such  issue  should  take  by 
way  of  executory  devise.  And  in  numerous  other  cases  of  a  more 
recent  date,  the  validity  of  a  devise  to  an  unborn  per- 
son for  life,  though  not  forming  the  direct  subject  *of  [  241  ] 
ccpsideration,  was  assumed  in  the  discussion  of  some 
other  question,  without  even  an  attempt  being  made  to  impeach 
the  validity  of  the  gift,  a  circumstance  which  strongly  shows  how 
general  has  been  the  acquiescence  in  the  doctrine,  (b)  Tg  this 
may  be  added,  if  further  authority  be  wanting,  a  dictum  of  Lord 
Alvanley,  who,  in  Routledge  v.  DorrU,  (c)  observed  :  "  A  ques- 
tion might  arise,  how  far  an  unborn  child  is  to  be  made  tenant 
for  life ;  but  it  is  established  upon  good  principles  in  precedent 
certainly,  that  that  may  be.  The  doubt  was,*whether  it  was  not 
tying  up  the  estate  beyond  lives  in  being,  and  twenty-one  years 
afterwards,  but  that  is  not  so  where  the  absolute  interest  is  dis- 
posed  of  and  vested,  though  part  is  given  for  life  ;  for  that  person, 
with  the  person  having  the  absolute  interest,  may  dispose  of  the 
estate.     It  is  not  inalienable." 

And  it  is  observable,  that  Mr.  Fearne,  in  his  well-known 

(a)  1  Eoll.  Ab.  612,  pi.  3. 

(6)  Doe  d.  Tooley  v.  Gunnis,  4  Taunt.  313  ;  Doe  d.  Liversage  v.  Vaughan,  1  Dowl. 
&K.  52;  S.C.'5B.&  Aid.  464  ;  Ashley  v.  Ashley,  6  Sim.  j358  ;  Denn.  d.  Briddou  v. 
Page,  3  Dura.  &  East,  87,  u.;  II  East,  603;  Hay  v.  Earl  of  Coventry,  3  Dura.  & 
East,  83  j  Foster  v.  Romney,  11  East,  594 ;  Bennett  v.  Lowe,  5  Moo.  &  Fay.  485. 

(c)  2  Ves.  Jun.  366. 
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work,  (a)  treats  the  validity  of  a  disposition  in  favor  of  an  un- 
born person  for  life,  as  a  point  rather  to  be  taken  for  granted 
than  discussed ;  and  but  for  the  extraordinary  case  of  Hayes  v. 
Hayes,  the  present  writer  would  have  willingly  pursued  the 
same  course. 

As  a  gift  for  life  to  an  unborn  person  is  valid,  so  it  is  clear  is 
a  remainder  expectant  on  such  gift,  provided  it  be  made  to  take 
effect  in  favor  of  persons  who  are  competent  objects  of  gift ; 
though  here  also  a  fallacy  prevails  ;  for  it  is  not  uncommon  -to 
find  it  stated  in  unqualified  terms,  that  though  you  may  give  a 
life  interest  to  an  unborn  person,  every  ulterior  gift  is 
[  242  ]  necessarily  and  absolutely  *  void ;  and  some  counte- 
nance to  this  doctrine  is  to  be  found  in  the  judgment, 
as  reported,  of  an  able  living  Judge,  (b)  tjiowgh  the  adjudication 
itself,  rightly  considered,  lends  no  support  to  any  such  doctrine, 
as  the  ulterior  gift  which  was  there  pronounced  to  be  void,  was 
nothing  more  than  a  declaration  that  the  property  should  go 
according  to  the  Statute  of  Distributions  ;  so  that  the  claim  of 
the  next  of  kin,  who  was  held  to  be  entitled,  was  perfectly  con- 
sistent with  the  will,  unless,  indeed,  it  applied  to  the  next  of  kin 
at  the  death  of  the  unborn  legatee  for  life,  which  would  have 
been  clearly  void,  as  embracing  persons  who  would  not  have 
been  ascertainable  until  more  than  twenty-one  years  after  a  life 
in  being  ;  but  for  this  construction  there  seems  to  have  been  no 
ground. 

It  is  not  to  be  denied,  however,  that  where  a  devise  is  void 
for  remoteness,  all  limitations  ulterior  to  or  expectant  on  such 
remote  devise  are  also  void,  though  the  object  of  the  prior  de- 
vise should  never  come  into  existence.  * 

Thus,  in  the  often  cited  case  of  Procter  v.  Bishop  of  Bath 
and  Wells,  (c)  where  there  was  a  devise  to  the  first  or  other  son 
of  Thomas  Procter  that  should  be  bred  a  clergyman,  and  be  in 
holy  orders,  and  to  his  heirs  and  assigns ;  but  if  the  said  T.  P. 
should  have  no  such  son,  then  to  T.  M.,  his  heirs  and  assigns.  T. 
P.  died  without  ever  having  had  any  son.  As  by  the  canons  of 
the  church  no  person  can  be  admitted  into  deacon's  orders  before 
the  age  of  twenty-Uhree,  or  be  ordained  priest  before  twenty-four, 
it  was  clear  that  this  qualification  postponed  the  devisee's  in- 
terest until  he  attained  the  age  of  twenty-three,  at  the  least,  (d) 

(a)  Cont.  Rem.  503. 

(b)  See  Cooke  w.  Bowler,  2  Kee.  54. 

(c)  2  H.  Black.  358.    See  also  Palmer  v.  Holford,  ante,  231. 

\d)  If  the  special  circumstance  of  the  qualification  not  being  attainable  until  the 
age  of  twenty-three,  is  to  be  considered  as  forming  the  ground  of  or  influencing  the 
decision  in  this  case,  it  becomes  inapplicable  as  an  authority  in  cases  where  the  quali- 
fication is  of  such  a  nature,  as  that  it  may  or  maynot  be  acquired  by  the  devisee  or 
legatee,  before  his  majority  j  as  in  the  case  (before  suggested)  of  a  devise  to  the  first 
son  of  A  who  shall  obtain  a  commission  in  the  army,  or  shall  take  a  degree  at  col- 
lege, or  shall  marry.  The  bettor  opinion  seems  to  be,  however,  that  such  a  devise  is 
void ;  even  though  a  son  should  answer  the  description  before  majority,  or  even  in 
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The  Court  of  C.  P.,  therefore,  held  the  first  *  devise  to  [  243  ] 
be  void  for  remoteness,  and  that  the  devise  over,  as  it 
depended  on  the  same  contingency,  was  also  void ;  observing, 
that  there  was  no  instance  of  a  limitation  after  a  prior  devise, 
which  was  void  for  the  contingency's  being  too  remote,  being 
Let  in  to  take  effect. 

So,  in  Robinson  v.  Hardcastle,  {a)  where,  on  the  marriage  of 
James  Dunn  with  Dorothy  Wright,  lands  were  limited  to  him- 
self for  life,  remainder  to  such  of  the  children  of  the  marriage, 
and  in  such  proportions  as  he  should  appoint,  remainder  to  the 
fii-st  and  other  sons  in  tail,  with  remainders  over.  James  Dunn, 
by  will,  appointed  the  estate  to  the  eldest  son  of  the  marriage 
for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  his  (the  son's)  first  and  other  sons  in  tail,  remain- 
der to  the  daughters  in  tail,  as  tenants  in  common,  remainder, 
as  to  part,  to  testator's  daughter  in  fee ;  and  as  to  other  part,  to 
the  use  of  another  daughter  in  fee.  The  appointment  to  the 
children  of  the  testator's  son  being  clearly  too  remote,  (the  son 
being  unborn  at  the  time  of  the  execution  of  the  deed  creat- 
ing the  power,)  it  was  contended,  that  the  effect  was  the  same 
as  if  it  had  never  been  inserted  in  the  will,  and  that  the  remain- 
der in  fee  was  accelerated;  but  BuUer,  J.,  observed, 
*  that  if  a  subsequent  limitation  depended  upon  a  [  244  ] 
prior"  estate,  which  was  void,  the  subsequent  one  must 
fall  with  it ;  to  support  the  opposite  argument,  the  testator  must 
be  considered  as  intending,  that  if  the  first  use  was  bad,  the 
subsequent  limitation  should  take  place,  which  would  be  extra- 
ordinary indeed.  The  Court  accordingly  certified  (it  being  a 
case  from  Chancery)  that  the  devise  over  was  void.  (6) 

The  same  principle  was  followed  in  Cambridge  v.  Rous,  (c) 
where  personal  property  was  bequeathed  to  A  for  life,  and  after 
her  decease  to  her  children,  when  they  should  attain  the  age  of 
twenty-seven,  and  in  the  event  of  her  having  no  such  children, 
over;  and  Sir  W.  Grant,  M.  R.,  held  the  trust  for  the  children 
to  be  too  remote,  and  that  the  limitation  over,  therefore,  was 
also  void. 

But  care  should  be  taken  to  distinguish  between  cases  such 
as  the  preceding,  and  those  in  which  the  gift  over  i§  to  arise  on 
an  alternative  event,  one  branch  of  which  is  within,  affd  the 
other  is  not  within  the  prescribed  limits ;  so  that  the  gift  over 

the  lifetime  of  A  or  of  the  testator ;  and  that  in  order  to  invalidate  the  gift,  it  it  suf- 
ficient to  show  that  it  might  in  any  possible  state  of  events,  have  applied  to  a  person 
out  of  the  prescribed  line.  IndeeQ,  even  in  the  case  of,  Procter  v.  Bishop  of  Bath 
and  Wells,  there  was  only  &  possibility  of  the  rule  of  law  being  transgressed,  as  T.  P. 
might  have  had  a  son  who  took  orders  in  his  own  lifetime,  or  even  in  the  lifetime  of 
the  testator. 

(a)  2  Bro.  C.  C.  22  ;  S.  C.  2  Durn.  &  Bast,  241, 380,  781. 

(6)  Robinsoww.  Hardcastle,  2  Bro.  C.  C.  22  ;  S.  C.  2  Durn.  &  East,  341,  380,  781. 

(c)  8  Ves.  12.  The  case  is  here  stated  without  the  alternative  bequest.  See  infra, 
p.  [247.] 
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will  be  valid,  or  not,  according  to  the  event,  (a)  ^  As  in  the  case 
of  a  limitation  to  A  and  his  heirs,  and  if  he  shall  die  without 
leading  any  issue  at  his  death,  or,  leaving  such,  they  shall  die  wn- 
der  the  age  of  twenty-three  years,ih&n  to  B  in  fee.  Here  there 
are  two  distinct  events,  on  either  of  which  the  executory  devise 
is  to  arise,  namely,  A's  leaving  no  issue  at  his  death,  and  his 
leaving  issue  who  die  under  twenty-three.  If  the  first  event 
happen,  i.  e.  if  A  die  without  leaving  issue  at  his  death,  the 

executory  limitation  is  clearly  good,  as  it  would  be  in 
[  245  ]      the  case  of  a  simple  devise  over  on  this  event ;  but  *  if 

the  second  event  happen,  i.  e.  if  A  leave  issue,  though 
they  die  not  only  under  twenty-three,  but  under  twenty-one,  or 
any  other  age,  actually  within  the  prescribed  limit,  it  would  be 
bad.  (6)  This  species  of  alternative  limitation  is  exemplified 
in  the  following  cases. 

In  Crompe  v.  Barrow,  (c)  a  feme  covert,  under  a  power  in 
her  marriagfe  settlement,  bequeathed  personal  property  to  her  son 
G.  B.  for  life,  and,  after  his  decease,  to  his  wife  and  children, 
but' in  case  he  should  die  without  leaving- a,  wife  or  child  him  sur- 
viving, she  devised  it  over  to  her  daughter  F.  J.  The  bequest 
to  the  wife  and  children  was  held  to  be  void,  under  the  rule  that 
the  person  claiming  u^nder  an  appointment  must  be  such  as 
would  have  been  competent  to  take,  if  named  in  the  deed  creat- 
iilgthe  power,  {d)  on  which  ground,  the  legatees  in  question,  as 
the  children  of  persons  then  wnborn,  were  not  competent.  It  was 
then  contended,  that  the  ultimate  limitation  to  F.  J.  must  fall 
with  that  to  the  wife  and  children ;  but  Sir  R.  P.  Arden,  M.  R., 
held  otherwise ;  there  were,  he  said,  two  alternatives  :  if  C.  B. 
left  no  wife  or  children,  the  limitation  over,  being  to  a  good 
object,  should  take  effect;  if  he  left  a  wife  or  children,  it  could 
not  take  effect. 

It  is  observable,  that  as  C.  B.,  the  son,  was  not  in 
[  246  ]      existence  at  the  ^time  of  the  execution  of  the  deed 

creating  the  power,  (which  in  fact  was  a  settlement 
previous  to  the  marriage  of  his  parents,)  the  gift  over  to  F.  J. 
on  the  event  of  his  death  under  the  circumstances  mentioned, 

(a)  See  sam#)rinciple  applied  to  a  different  species  of  case,  Sydenham  v.  Tre- 
gonwe"  3  Dow,  194 ;  ante,  p.  [235. J 

(6)  In  perfect  consistency  with  this  principle,  the  executory  devise  in  the  case  of 
Procter  v.  The  Bishop  of  Bath  and  Wells,  was  held  to  be  void,  though  in  event  a 
son  was  not  bora  ;  since  there  was  ho  alternative  limitation  to  arise  on  that  event  the 
only  gift  being  in  case  thew  should  be  no  son  wAo  should  answer  to  the  gualMxUim'  Ls. 
who  should  attain  the  age  of  twenty-three  years  at.the  least.  ' 

(fi)  4  Ves.  681. 

[d)  See  also  Robinson  v.  Hardcastle,  2  Bro.  C.  C.  22 ;  S.  C.  2  Dnm.  &  E.  241 
3'80,  781.    But  they  were  incbmpetent,  not  only  on  account  of  their  remoteness,  but 
also  as  not  being  within  the  terms  of  the  power,  which  was  confined  to  the  children  of 
the  marriage. 


1  Armstrong  v.  Armstrong,  14  B.  Monroe,  (Ky.)  333. 
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though  made  to  a  competent  person,  was  liable  to  objection  on 
account  of  the  remoteness  of  the  event,  on  the  principle  acknowl- 
edged in  the  case,  (and  which,  indeed,  is  indisputable,)  that  the 
interests  given  by  the  appointment  must  be  such  as  would  have 
been  good,  if  inserted  in  the  power  itself.  The  point  seems  to 
have  escaped  the  observation  of  the  very  able  Judge  by  whom 
the  case  was  decided. 

In  the  case  of  Leake  v.  Robinson,  (a)  too,  certain  stock  and 
moneys  were  bequeathed  to  W.  R.  R.  for  life,  and,  after  his 
decease,  to  the  child  or  children  of  the  said  W.  R.  R.,  who, 
being  a  son  or  sons,  should  attain  the  age  of  twenty-five,  or  being 
a  daughter  or  daughters,  should  attain  that  age,  or  be  married 
with  consent ;  and  in  case  the  said  W.  R.  R.  should*  happen  to 
die  ivithout  leaving  issue  living  at  the  time  of  his  decease,  or, 
leaving  such,  they  should  all  die  befpre  any  of  them  should  attain 
twenty-five  if  sons,  and  if  daughters  before  they  should  attain 
such  age,  or  be  married  as  aforesaid,  then  to  the  brothers  and 
sisters  of  W.  R.  R.  on  their  attaining  twenty-five  if  a  brother  or 
brothers,  and  if  a  sister  or  sisters,  on  such  age  or  marriage  as 
aforesaid.  W.  R.  R.  died  without  leaving  issue,  and  it  was  not 
contended,  that,  in  the  circumstances  which  had  happened,  the 
bequest  over  to  the  brothers  and  sisters  was  void,  in  reference  to 
the  event  on  which  it  was  limited  ;  though  it  was  held,  that  as 
the  bequest  to  the  brothers  and  sisters  included  all  who  were 
living  at  the  death  of  W.  R.  R.,  (b)  it  was  clearly  void 
from  the  remoteness  of  the  bequest  itself.  *  Had  W.  [  247  ] 
R.  R.  left  any  issue,  the  event  also  would  have  been 
too  remote. 

The  case  of  Cambridge  v.  Rous  (c)  affords  another  example 
of  a  bequest  limited  on  an  alternative,  one  branch  of  which  was 
withip,  and  the  other  beyond  the  established  line,  and  whose 
validity,  therefore,  depended  upon  subsequent  events.  The  be- 
quest was  to  the  testator's  sister  for  life,  and  after  her  decease, 
among  her  children  when  they  should  attain  the  age  of  twenty- 
seven  years ;  and  in  the  event  of  the  testator's  sister  not  leaving 
any  child  or  children  at  the  time  of  her  death,  or  of  the  death  of  all 
her  children  under  the  age  of  twenty-seven,  she  gave  the  property 
'  over  to  the  defendants.  It  was  not  then  necess*y  to  decide 
on  the  validity  of  the  bequest ;  but  Sir  William  Grant,  M.  R., 
in  his  judgment,  is  made  to  assume  the  argument  in  favor  of 
the  bequest  to  the  defendants,  to  be,  fhat,  upon  the  contingency 
of  the  testator's  sister  leaving  issue  at  her  death,  it  woiild  be 
good  ;  but  his  Honor  then  lays  it  down,  that  in  that  case  it  is 
equally  clear,  it  will  be  too  remote,  the  children  not  being  to 
take  till  the  age  of  twenty-seven. 


(o)  2  Mer.  363. 

\b)  Vide  ante,  p.  [231. 


(c)  8  Ves.  12. 
VOL.  I.  24 
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But  the  argument  was  not,  that  the  bequest  would  be  good 
on  the  contingency  of  the  legatee's  leaving  issucj  which  could 
not  be  maintained  for  an  instant ;  but  that,  on  her  dying  without 
issue  living  at  her  death,  it  would  be  good  in  event;  and  this,  it 
is  conceived,  is  clear  on  principle  and  authority.  Probably  the 
learned  Judge's  observations  were  misunderstood. 

As  the  law  does  not  permit  to  be  done  indirectly  what  can- 
not be  effected  in  a  direct  manner,  the  rule  which  forbids  the 
giving  of  an  estate  to  the  issue  of  an  unborn  person,  equally 
invalidates  a  clause  in  a  settlement  or  will,  containing  limita- 
tions to  existing  persons  for  life,  with  remainder  to 
[  248  ]  their  issue  in  tail,  *  empowering  trustees  on  the  birth 
of  each  tenant  in  tail,  to  revoke  the  uses,  and  limit  an 
estate  for  life  to  such  infant,  with  remainder  to  his  issue,  [a) 

It  has  been  already  observed,  that,  in  the  case  of  appointments, 
testamentary  or  otherwise,  under  powers  of  selection  or  distribu- 
tion in  favor  of  defined  classes  of  objects,  the  appointees  must 
be  persons  competent  to  have  taken  directly  under  the  deed  or 
will  creating  the  power.  (6)  The  test,  therefore,  by  which  the 
validity  of  every  such  gift  must  be  tried  is,  to  read  it  as  inserted 
in  the  deed  or  will  creating  the  power,  in  the  pl&,ce  of  the  power. 
Attention  is  often  called  to  this  doctrine  in  practice,  where  a 
power  having  been  reserved  by  an  ante-nuptial  settlement  to  one 
or  both  of  the  marrying  parties,  to  appoint  an  estate  or  fund 
among  the  issue  generally  of  the  marriage,  the  donee  wishes  to 
exercise  it  by  making  a  settlement  of  the  property  on  the  chil- 
dren of  the  marriage  for  life,  with  remainder  to  their  children  or 
issue ;  this,  it  is  obvious,  cannot  be  done ;  for,  as  the  grand- 
children of  the  marrying  persons  could  not  have  been  made 
objects  of  gift  immediately  under  the  limitations  of  the  settle- 
ment, since  they  do  not  (like  children)  necessarily  come  in  esse 
during  the  lives  of  either  of  the  parties  then  in  being,  they  can- 
not take  under  the  appointment  founded  on  such  settlement,  (c) 

(a)  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Eden,  404.  The  anther  of  this 
futile  devise  for  evading  the  rnle  against  perpetuities,  was  no  other  than  the  great 
John  Churchill,  the  first  Duke  of  Marlborough.  Lord  Uottingham's  judgment  in  this 
case  well  deserves  the  reader's  perusal. 

(b)  Crompe  wJIBarrow,  4  Ves.  681 ;  Robinson  v.  Hardcastle,  2  Durn.  &  East,  241,  « 
380,  781. 

(c)  Bristowe  v.  Ward,  2  Ves.  Jun.  336 ;  Crompe  v.  Barrow,  4  Id.  681.  See  also 
Eobinson  v.  Hardcastle,  2  Durn.  &  East,  241,  380,  781.  It  frequently  happens,  that  a 
parent,  having  a  power  of  appointifient,  is  desirous,  on  the  marriage  of  a  child,  one  of 
the  objects  of  the  power,  to  make  a  settlement  in  favor  of  such  child,  and  also  of  the 
intended  husband  or  wife,  and  the  issue  of  the  marriage.  The  purpose  may  be  accom- 
plished, if  the  child  is  of  age,  and  the  power  authorizes  an  appointment  by  deed,  by 
making  an  absolute  appointment  in  favor  of  the  child ;  who\then,  by  the  same  (or 
more  usually  by  a  separate)  deed,  settles  the  appointed  property  upon  the  several 
objects  of  the  intended  marriage ;  and  in  such  case  it  is  conceived,  that,  even  if  it 
could  be  shown  that  the  appointment  was  made  with  the  express  previous  understand- 
ing that  it  should  be  followed  by  such  a  settlement,  the  validity  of  the  appointment 
would  not  be  affected  ;  though  equity  certainly  is  very  jealous  of  all  such  transactions, 
and  if  there  is  any  previous  contract  for  benefiting  the  donee  himself,  even  though 
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In  order  to  bring  the  appointment  within  the  prescribed 
limit,  *  it  must  be  confined  to  such  issue  as  shall  be  [  249  ] 
born  in  the  lifetime  of  the  marrying  parties,  or  one  of 
them,  or  of  some  other  person  living  at  the  time  of  the  execution 
of  the  settlement,  and  during  the  period  (as  the  case  of  Cadell 
V.  Palmer  now  allows  us  to  say)  of  twenty-one  years  afterwards, 
unless  the  vesting  is  postponed  (as  it  commonly  is)  to  majority, 
which,  would  absorb  the  twenty-one  years ;  and  even  in  regard 
to  the  children  of  the  marriage,  the  vesting  of  the  shares  must 
not  be  protracted  beyond  the  decease  of  the  surviving  parent, 
and  the  attainment  of  majority. 

*  Where  a  power  does  in  terms  authorize  an  appoint-  [  250  ] 
ment  to  issue  only  who  are  born  within  due  limits,  an 
appointment  to  a  more  extensive  range  of  issue  would  be  good 
pro  tanto,  though  made  to  the  whole  as  a  class  ;  for,  as  the  issue 
who  are  beyond  the  line  are  also  strangers  to  the  power,  the 
instrument  would  be  simply  nugatory  quoad  the  shares  of  the 
remote  appointees.  So,  in  the  converse  case,  viz.,  that  of  the 
power  embracing  issue  generally,  and  the  appointment  being 
duly  restricted  to  issue  within  the  prescribed  boundary,  there  can 
be  no  doubt  that  the  appointment  would  be  good.  But,  if  the 
power  and  appointment  both  embrace  too  wide  a  range  of  ob- 
jects, and  the  appointment  is  made  to  the  children  or  issue  as  a 
class,  it  will,  according  to  the  general  principle  before  adverted 
to,  be  void  in  toto  ;  as  well  as  to  members  of  the  class  who  are 
within,  as  to  those  who  are  not  within,  the  line,  (a) 

And  here  it  itiay  be  noticed,  that  at  one  period  it  was  much 
doubted  whether  a  power  of  sale  introduced  into  a  deed  or  will 
containing  limitations  in  strict  settlement,  and  which  was  not  in 
terms  res^icted  in  its  exercise  to  the  period  allowed  by  law,  was 
valid.  The  affirmative  has  now  been  decided  in  several  in- 
stances ;  (b)  and  in  the  case  of  Boyce  v.  Hanning,  (c)  the  same 
rule  was  applied  where  the  indefinite  power  occurred  in  a  settle- 
ment containing  limitations  to  A  for  life,  with  remainder,  subject 
to  a  jointure  rent-charge,  to  the  children  of  A  in  fee,  with  a 

only  extending  to  a  loan  of  the  appointed  sum,  the  appointment  would  clearly  be  bad. 
Of  course,  it  is  desirable,  even  in  making  such  a  settlement  as  is  above  suggested,  to 
avoid  showing  that  it  was  the  result  of  a  previous  arrangement  betw^n  the  appointer 
and  appointee.  If  the  marrying  child  is  a  minor,  the  appointment  might  be  made  in 
favor  of  any  other  child,  being  adult,  who  would  then  make  the  intended  settlement. 
Where  the  power  in  question  is  exercisable  by  will  only,  the  donee's  desire  to  embrace 
the  issue  of  the  donee,  or  any  other  persons  who  are  not  objects  of  the  power,  of 
course,  cannot  be  attained  by  any  such  means  ;  and  the  nearest  approach  which  can 
be  made  to  the  scheme  is,  in  the  first  instance,  to  appoint  the  property  to  the  child 
absolutely,  and  then,  to  enjoin  him  to  execute  the  desired  settlement  of  the  appointed 
property ;  and,  as  an  inducement  to  his  doing  so,  to  make  it  the  condition  of  some 
other  benefit  which  he  is  to  derive  under  the  will. 

(a)  Routledge  v.  Dorril,  2  Ves.  Jun.  357. 

(6)  Biddle  v.  Perkins,  4  Sim.  135;  Powis  v.  Capron,  Id.  138,  n. ;  Waring  v. 
Coventry,  1  My.  &  K.  249;  stated  9  Jarm.  Conv.  458.  And  see  H^es's  Introd. 
(4th  ed.)  388. 

(c)  Cromp.  &  Jer.  334. 
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cross  executory  limitation,  in  case  of  any  of  the  children  dying 
under  age  and  without  issue.  These  cases  seem  to  have  dis- 
pelled the  alarm  which  was  created  by  Lord  Eldon's  re- 
[  251  ]  marks  in  Ware  v.  Polhill ;  (a)  *  and  it  is  observable,  that 
in  several  of  the  cases  referred  to,  the  validity  of  the 
power  was  considered  to  be  so  clear,  that  a  title  derived  under  it 
was  forced  upon  the  acceptance  of  a  purchaser.  In  practice,  it 
often  occurs  that  a  sale  is  made  under  a  will  which  empowers  the 
testator's  trustees,  and  the  survivor  and  the  heirs  of  the  survivor, 
to  sell  his  real  estate,  (most  commonly  his  copyholds,  in  order  to 
avoid  the  necessity  of  the  trustees  being  admitted  previously  to  a 
sale,)  without  any  restriction  in  point  of  time.  If  a  court  of  law 
regarded  the  power  abstractedly  from  its  purposes  and  objects,  it 
must  necessarily  hold  the  power  to  be  void,  as  infringing  the  rule 
against  perpetuities ;  but,  in  all  probability,  the  same  anxiety  to 
uphold  titles,  and  make  the  actual  law  conform  as  nearly  as 
possible  to  the  opinion  and  practice  of  conveyances,  to  which, 
probably,  we  may  ascribe  the  class  of  determinations  just  noticed, 
would  induce  a  court  of  law  to  look  at  the  purposes  for  which 
the  power  is  to  be  exercised,  (6)  and  if  it  be  perceived  in  those 
purposes  a  sufficient  security  against  the  danger  of  perpetuities, 
in  other  words,  if  there  was  in  any  person  an  actual  right  to  en- 
force the  sale,  (as  where  it  is  to  be  made  for  the  purpose  of  paying 
debts  or  legacies  or  the  like,)  the  power,  though  in  terms  unre- 
stricted and  indefinite,  would  be  held  to  be  good.  The  manner 
in  which  the  objection  to  the  validity  of  indefinite  powers  of 
sale  in  settlements  was  disposed  of  in  the  recent  cases, 
[  252  ]  leaves  no  room  for  doubt  on  this  point.  *  Indeed,  it  is 
observable  that,  in  the  early  case  of  Holder  v,  Pres- 
ton, (c)  the  Court  of  King's  Bench  granted  a  mandamus  to 
compel  the  lord  of  a  manor  to  admit  the  purchaser  of  copyholds, 
claiming  under  the  bargain  and  sale  of  trustees  of  a  will,  whose 
power  was  wholly  unrestricted,  and  the  validity  of  which  does 
not  appear  to  have  been  called  in  question.  Since  this  time, 
numerous  titles  so  derived  have  been  accepted  without  hesita- 
tion, {d) 

It  is,  of  course,  no  objection  to  the  validity  of  a  devise,  that 
it  postpones  4he  possession  beyond  the  limits  prescribed  for  the 
vesting  of  estates  ;  for,  in  such  a  case,  the  doctrine  under  con- 
jo)  11  Ves.  257  ;  as  to  which  see  some  observations,  1  Jarm.  Pow.  248,  n. 
(6)  It  is  impossible  to  deny  that  a  court  of  law,  though  it  takes  no  direct  cognizance 
of  equitable  interests,  yet  may,  and'  sometimes  must,  loolc  into  the  trusts  of  a  will, 
in  order  to  determine  the  destination  of  the  legal  estate.  For  instance,  in  the  fa- 
miliar case  of  an  estate  being  devised  upon  trusts,  in  which  the  question  whether 
the  trustees  take  any,  and  what  estate,  depends  on  tlie  nature  and  purjioses  of  the 
trusts.    Vide  post. 

(c)  2  Wils.  400. 

(d)  The  prudent  draughtsman,  however,  will  not  allow  his  confidence  in  the  va- 
lidity of  ind^nite  powers  of  sale,  to  induce  him  to  omit  an  express  restriction,  con- 
fining the  power  to  the  period  prescribed  by  the  rule  against  perpetuities. 
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sideration  has  no  other  effect  than  to  vacate  the  postponement, 
and  thereby  accelerate  the  possession.  Thus  where  (a)  lands, 
were  devised  to  trustees  and  their  heirs,  in  trust  for  A  for  life, 
remainder  in  trust  for  B  for  life,  remainder  unto  and  among  all 
and  every  the  issue,  child  and  children  of'B,  as  should  be  liv- 
ing at  the  time  of  the  decease  of  the  survivor  of  A  and  B,  to 
be  divided  share  and  share  alike,  when  and  as  they  should  re- 
spectively attain  the  age  of  twenty-four  years,  and  to  their  re- 
spective heirs,  &c.,  and  if  only  one,  then  the  whole  to  such  only 
or  surviving  child  in  fee  upon  attaining  the  said  age ;  it  was 
'contended  that  the  gift  to  the  children  was  too  remote  ;  but  the 
Court  of  Common  Pleas,  on  a  case  from  Chancery,  certified,  that 
the  children  living  at  the  death  of  the  survivor  took 
"  equitable  estates  in  fee,"  *  (the  Court,  it  should  seem,  [  253  ] 
by  the  terms  of  the  certificate,  having  lost  sight  of  its 
incapacity  as  a  court  of  law  to  recognize  equitable  interests.) 

It  is  often,  however,  a  matter  of  no  inconsiderable  difficulty, 
from  the  ambiguity  of  the  testator's  language,  to  determine 
whether  the  postponement  applies  to  the  vesting  or  only  to  the 
enjoyment ;  and  if  the  original  gift  is  followed  by  a  clause  dis- 
posing of  the  shares  of  objects  dying  under  the  specified  age, 
a  further  and  still  more  perplexing  question  arises ;  namely, 
whether  the  vesting  is  originally  deferred  untU  the  prescribed 
age,  or  the  shares  are  immediately  vested,  with  a  liability  to  be 
divested' :  in  other  words,  whether  the  specified  age  is  the  period 
of  vesting  or  the  per-iod  of  the  shares  becoming  absolute,  in 
case  of  the  objects  dying  before  such  age.  This  question, 
which  is  fully  discussed  in  a  future  chapter,  (b)  is  most  im- 
portant in  reference  to  the  application  of  the  rule  against  per- 
petuities; for  if  the  shares  are  immediately  vested,  and  the 
remoteness  affects  only  the  clauses  of  accruer,  or  other  the  gifts 
engrafted  on  or  limited  in  derogation  of  the  original  gift,  the 
effect  of  the  rule  is,  not  to  invalidate  such  original  gift,  but  to 
render  it  absolute  by  relieving  it  from  the  clauses  which  quali- 
fied or  divested  the  interests  of  its  objects. 

It  is  clear,  that,  in  order  to  render  a  gift  to  a  class  of  persons 
valid,  the  Court  will  not  depart  from  the  established 
rule  of  construction,  *  which  fixes  its  ranges  of  objects ;      [  254  ] 
for  though  it  is  probable  that  the  testator,  if  interrogated 

(a)  Farmers.  Francis,  9  Moore,  310;  S.  C.  3  Bing.  151 ;  see  also  Murray  v.  Ad- 
denbrook,  4  Rnss.  407. 

(6)  As  these  cases  are  dealt  with  on  the  ordinary  and  general  principles  of  inter- 
pretation, which  are  unsparingly  applied  without  regard  to  consequences,  and  the 
fact  of  any  proposed  construction  rendering  the  intended  gift  valid  for  remoteness, 
is  not  allowed  to  exert  any  influence  ;  it  is  obvious  that  the  cases  referred  to  in  the 
text,  have  no  peculiar  connection  with  the  subject  of  the  present  seition,  but  belong 
rather  to  the  chapter  which  treats  of  the  vesting  of  estates,  where,  accordingly,  they 
will  be  found.  Vide  Doe  d.  Roake  v.  Nowell,  1  Mau.  &  S.  397  ;  5  Dow,  202  ;  and 
other  cases,  post;  also  Vawdry  u.  Geddes,  1  Russ.  &  M.  203,  ante,  227;  Blease  v. 
Burgh,  Rolls.  Mar.  16,  1840. 

24* 
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on  the  point,  would  have  consented  to  restrict  the  class  for  the 
purpose  of  bringing  it  within  due  limits,  yet,  as  the  will  inti- 
mates no  siich  intention,  its  judicial  expositor  is  not  warranted 
in  so  dealing  with  its  contents. 

As  in  the  case  of  Jee  v.  Audley,  \a)  where  a  testator  be- 
queathed £1000  to  be  placed  out  at  interest,  which  interest  he 
gave  to  his  wife  during  her  life,  and  at  her  death  he^gave  the 
£1000  unto  his  niece,  Mary  Hall,  and  the  issue  of  her  body, 
lawfully  begotten  and  to  be  begotten,  cmd  in  defdvit  of  such 
issue,  he  gave  it  to  be  equally  divided  between  the  ,daughters 
then  living  of  John  Jee  and  Elizabeth  Jee  his  wife.  It  was 
objected,  that  the  limitation  to  the  daughters  of  John  and 
Elizabeth  Jee  was  void,  as  being  too  remote,  being  to  take 
effect  on  a  general  failure  of  issue  of  Mary  Hall,  and  was  not 
confined  to  the  daughters  living  at  the  death  of  the  testator. 
On  the  other  side  it  was  said,  that,  though  the  late  cases  had 
decided,  that,  on  a  gift  to  children  generally,  such  children  as 
should  be  living  at  the  time  of  the  distribution  of  the  fund 
would  be  let  in,  yet  it  would  be  very  hard  to  adhere  to  such  a 
rule  of  construction  so  rigidly,  as  to  defeat  the  evident  inten- 
tion of  the  testator  in  this  case,  especially  as  there  was  no  real 
possibility  of  J.  and  E.  Jee  having  children  after  the  testator's 
•death,  they  being  then  seventy  years  old;  and  if  there  were 
two  ways  of  construing  words,  that  should  be  adopted,  which 
would  give  effect  to  the  disposition  made  by  the  testator ;  that  the 
cases  which  had  decided  that  after-born  children  should 
[  255  ]  take,  *  proceeded  on  the  implied  intention  of  the  tes- 
•  tator,  and  never  meant  to  give  effect  to  words  which 

would  totally  defeat  such  intention.  But  Sir  Lloyd  Kenyon, 
M.  B-.,  observed,  that  it  had  been  decided  by  several  cases,  that 
in  bequests  to  children,  all  those  born  before  the  interest  vested 
in  possession,  were  entitled.  "  This,"  continued  his  Honor, 
"  being  a  settled  principle,  I  shaU  not  strain  to  serve  an  inten- 
tion, at  the  expense  of  removing  the  landmarks  of  the  law.  It 
is  of  infinite  importance  to  abide  by  decided  cases,  and  perhaps 
more  so  on  this  subject  than  any  other.  The  general  principles 
which  apply  to  this  case  are  not  disputed ;  limitations  of  per- 
sonal estate  are  void,  unless  they  necessarily  vest,  if  at  all,  with- 
in a  life  or  lives  in  being  and  twenty-one  years  and  nine  or  ten 
months  afterwards.  This  has  been  sanctioned  by 'the  opinion 
of  Judges  of  all  times,  from  the  time  of  the  Duke  of  Norfolk's 
case  to  the  present ;  it  is  grown  reverend  by  age,  and  is  not  now 
to  be  broken  in  upon.  I  am  desired  to  do  in  this  case,  some- 
thing which  I  do  not  feel  myself  at  liberty  to  do,  namely,  to 
suppose  it  impossible  for  persons  at  so  advanced  an  age  as 

(a)  1  Cox,-324.  But  this  principle  seems  to  have  been  actually,  though  not  pro- 
fessedly, departed  from  in  the  construction  of  one  of  the  devises,  in  Mogg  v.  Mogg, 
1  Mer.  654 ;  as  to  which  see  10  Jarm.  Conv.  62. 
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John  and  Elizabeth  Jee  to  have  children ;  but  if  this  can  be 
done  in  one  case,  it  may  in  another,  and  it  is  a  very  dangerous 
experiment,  and  introductive  of  the  greatest  inconvenience,  to 
give  a  latitude  to  such  sort  of  conjecture.  Another  thing  pressed 
upon  me  is,  to  decide  upon  the  events  which  have  happened ; 
but  I  cannot  do  this  without  overturning  very  many  cases. 
The  single  question  before  me  is,  not  whether  the  limitation  is 
good  in  the  events  which  have  happened,  but  whether  it  were 
good  in  its  creation ;  and  if  it  were  not,  I  cannot  make  it  so. 
Then  must  this  limitation,  if  at  all,  necessarily  take  place  with- 
in the  limits  prescribed  by  law  ?  The  words  are, '  in 
default  of  such  issue,  I  give  the  said  *X1000  to  be  [  256  ] 
equally  divided  between  the  daughters  then  living  of 
John  Jee  and  Elizabeth  his  wife.'  K  it  had  been  to  '  daughters 
now  living,'  or  '  who  should  be  living  at  the  time  of  my  death,' 
it  would  have  been  very  good ;  {a)  but,  as  it  stands,  this  limi- 
tation may  take  in  after-born  daughters ;  this  point  is  clearly 
settled  by  Ellison  v.  Airy,  and  the  effect  of  law  on  such  limitation 
cannot  make  any  difference  in  construing  such  intention.  If, 
then,  this"  will  extended  to  after-born  daughters,  is  it  within  the 
rule  of  law  ?  Most  certainly  not ;  because  John  and  Elizabeth 
Jee  might  have  children  born  ten  years  after  the  testator's 
death,  and  then  Mary  Hall  might  die  without  issue,  fifty  years 
afterwards ;  in  which  case  it  would  transgress  the  rule  pre- 
scribed." 

*  But  though  the  Courts  will  not  violate  the  estab-  [  257  ] 
lished  rules  of  construction  for  the  sake  of  bringing  a 
gift  within  ^gal  limits ;  yet  an  anxiety  to  prevent  a  testator^s 
dispositive  scheme  from  proving  abortive,  on  account  of  its 
remoteness,  is  plainly  discoverable  throughout  the  cases.  To 
this  anxiety  we  may  ascribe  the  rule,  which  recent  cases  seem 
to  establish,  that  where  a  testator  hats  by  his  will  made  an  abso- 

(o)  This  touches  upon  a  point  which  has  not,  it  is  believed,  been  the  subject  of 
positive  decision,  namely,  whether  a  devise  which,  either  from  the  nature  of  the  sub- 
ject of  gift,  as  in  the  case  of  a  life  estate,  or  from  the  nature  of  the  qualification 
superadded  to  the  devisee,  as  in  the  instance  of  a  gift  to  children  living  at  the  death 
of  the  testator,  can  never  extend  beyond  the  period  allowed  by  the  rule  of  law,  is  good, 
though  limited  to  arise  upon  an  event  which  might,  abstractedly  considered,  happen 
after  that  period,  as  an  indefinite  failure  of  issue  ;  in  other  words,  whether  a  bequest 
in  a  will  made  before  1838,  if  A  shall  die  without  issue,  to  B,  if  then  living,  is  to  be 
regarded  in  precisely  the  same  light  as  a  gift  in  case  A  shall  die  without  issue  living 
B.  Upon  principle,  it  is  difficult  to  perceive  any  solid  difference  between  the  two 
cases;  and  the  opinion  of  Mr.  Fearne  (C.  E.  488,  500,  Butler,  n.)  seems  to  have 
been  in  favor  of  the  validity  of  the  former  limitation,  though  none  of  the  cases  cited 
by  this  distinguished  writer  go  directly  to  the  point.  In  Oakes  v.  Chalfont,  (PoUexf. 
38,)  which  is  his  leading  authority,  the  words  "for  want  of  such  issue,"  evidently 
pointed  at  the  children  who  were  the  objects  of  the  preceding  gift,  and  the  bequest 
over  was  therefore  clearly  good,  as  a  simple  substituted  gift.  It  seems  from  Sir 
William  Grant's  obseryations,  in  Barlow  v.  Salter,  (17  Ves.  483,  see  also  Sugd.  Gilb. 
Uses,  177,  n.)  that  he  entertained  some  doubts  on  the  point,  which  is  now  of  dimin- 
ished interest,  as  it  can  hardly  arise,  except  under  a  will  made  before  1838,  and,  there- 
fore, may  never  arise  at  all. 
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lute  bequest  in  favor  of  unborn  persons,  and  has  afterwards  by 
a  codicil  revoked  such  bequest,  and  in  lieu  thereof  given  to  the 
same  legatees  life  interests  only,  with  remainder  to  their  chil- 
dren, (which  substituted  bequest  of  course  would  be  void  as  tp 
the  children,)  the  codicil  may  be  rejected,  and  the  legatees  take 
the  interests  originally  given  them  by  the  will,  (a)  ;. 

And  this  rejection  of  qualifying  clauses  ineffectually  attempted, 
to  be  engrafted  on  a  previous  absolute  gift,  equally  obtains, 
where  the  whole  is  contained  in  the  same  testamentary  paper, 
and  in  spite,  too,  of  the  principle  hereafter  discussed,  which  pre-: 
fers  the  posterior  of  two  inconsistent  clauses ;  it  being  consid- 
ered, (for  this  is  the  ground  upon  which  alone  the  construction 
can  be  defended,)  that  the  testator  intends  the  prior  absolute 
gift  to  prevail,  except  so  far  only  as  it  is  effectually  superseded 
by  the  subsequent  qualified  one.  As  in  the  case  of  Carver  v. 
Bowles,  (b)  where  a  testatrix,  having  under  her  marriage  settle- 
ment a  power  of  selection  in  fayor  of  her  chUdren,  appointed' 
the  settled  fund  to  her  five  children,,  two  sons  and  three  daugh- 
ters, absolutely,  in  equal  shares  ;  and  then  proceeded  to  declare 
that  the  one-fifth  so  appointed  to  each  of  her  daughters,  she  did 
thereby,  so  far  as  she  lawfully  might  or  could,  order  and  appoint 
should  be  held  upon  trusts  for  the  daughter  for  her  separate  and 

inalienable  use  for  life  ;  and  after  her  decease  for  her 
[  258  ]       children,  *  and  in  default  of  children,  subject  to  her 

general  power  of  appointment,  and  in  default  of  ap- 
pointment, for  her  next  of  kin.  Sir  John  Leach,  M.  R.,  held, 
that  the  words  of  the  appointment  were  sufficient  to  vest  the 
shares  absolutely  in  the  daughters  ;  that  the  attempt  to  restrict 
their  interest  by  limitations  to  their  issue,  being  inoperative, 
did  not  cut  down  the  absolute  appointment ;  but  that  it  was 
competent  to  the  donee  of  the  power  to  limit  the  interests 
which  he  appointed  to  his  daughters  to  their  separate  use,  and 
to  restrain  them  from  anticipation  or  alienation,  (c) 

So  in  the  case  of  Kampf  v.  Jones,  (d)  where  a  testatrix  hav- 
ing under  a  settlement  a  power  of  selection  over  a  fund  in  favor 
of  her  children,  or  more  remote  issue,  by  her  will  appointed  it 
to  her  five  children  in  equal  shares ;  and  directed  that  the  share 
of  one  of  those  children,  a  daughter,  should  be  considered  a 
vested  interest  in  her  upon  attaining  twenty-one  or  marrying 
with  consent ;  but  she  directed  that  the  share  should  be  vested 
in  trustees  upon  trust  for  the  daughter  for  life,  a,nd  after  her 
death,  for  her  issue.  Lord  Langdale,  M.  E..,  held,  on  the  author- 
ity of  the  la,st  case,  th?i.t  the  absolute  gift  ought  to  have  effect, 
subject  to  the  limitations  which  were  within  the  power,  and  free 
froiii  the  others. 

ia)  Arnold  v.  Coogreve,  1  Russ.  &  My.  269. 
b\  2  Russ.  &  My.  306.     See  also  Church  v.  Kemble,  5  Sim.  525. 
c)  The  M.  R.  therefore  thought  that  these  restrictions  took  eiFect. 
(d)  2  Kee.  756, 
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It  is  to  be  presumed,  (though  the  fact  is  not  distinctly  stated,) 
that  the  daughter  to  whom  a  life  interest  was  appointed,  was 
not  in  existence  at  the  time  of  the  execution  of  the  settlement, 
on  which  ground  the  appointment  to  her  issue  would  have  been 
too  remote. 

Again,  in  the  case  of  Ring  v.  Hardwicke,  (a)  where  a  testator 
gave  his  residuary  personal  estate  to  trustees,  upon  trust 
*  to  pay  the  income  to  his  wife  during  widowhood,  and  [  259  ] 
after  her  death  or  second  marriage,  upon  trust  to  make 
a  division  of  all  his  said  personal  estate  between  his  four  chil- 
dren, namely,  his  two  sons,  A  and  B,  and  his  two  daughters, 
C  and  D,  with  directions  concerning  the  accumulation  of  in- 
come, in  augmentation  of  the  principal.  The  testator  then,  after 
directing  .£2000  to  be  taken  out  of  his  sons'  shares,  to  augment 
the  shares  of  his  said  two  daughters ;  and,  after  bequeathing  the 
shares  of  his  sons  who  should  die  unmarried  and  without  issue 
before  their  shares  became  payable,  to  his  two  daughters,  if  liv- 
ing at  the  decease  or  marriage  of  his  wife,  proceeded  to  declare, 
that,  as  touching  and  concerning  the  shares  of  his  personal 
estate,  which,  with  the  augmentations,  would  become  the  prop- 
erty of  his  daughters,  his  will  was,  that  the  same  should,  im- 
mediately upon  the  decease  or  second  marriage  of  his  wife,  be 
invested  upon  security ;  and  as  to  the  share  of  C,  upon  trust  to 
permit  her  to  receive  the  income  during  her  life,  and  after  her 
decease,  to  divide  the  capital  between  all  the  children  of  C,  to 
become  vested  in  such  children  respectively  at  the  age  of  twenty- 
five  years ;  and  if  any  such  children  should  die  under  that  age, 
their  shares  to  be  divided  amongst  the  survivors  of  such  children 
who  should  live  to  attain  that  age,  and  if  only  one  such  child 
should  live  to  attain  that  age,  then  that  the  whole  of  such  share 
and  augmentation  should  belong  to  such  only  child  upon  attain- 
ing that  age ;  and  if  C  should  die  without  leaving  any  child 
who  should  live  to  attain  the  age  of  twenty-five,  then  over.  The 
testator  then  declared  similar  trusts  of  the  share  of  D ;  and  the 
will  provided,  that  in  case  of  the  death  of  C  or  D  before  the  chil- 
dren of  either  should  have  attained  twenty-five,  it  should  be  law- 
ful for  the  trustees  to  raise  any  part  of  the  share  of  such 
children  for  their  *  advancement.  Lord  Langdale,  M.  [  260  ] 
R.,  was  of  opinion  that  the  gift  to  the  children  of  C 
was  void  for  remoteness,  as  he  did  not  concur  in  the  argument, 
which  had  been  much  pressed  at  the  bar,  that  the  children  took 
vested  interests,  subject  to  be  divested  in  case  they  should  die 
under  the  age  of  twenty-five,  (b)  It  was  true,  that,  in  the  clause 
for  advancement,  the  word  "  shares"  was  used,  but  it  meant  the 
shares  given  to  the  children  who  should  attain  twenty-five.  His 
Lordship  thought,  however,  (and  this  is  the  material  point  in 

(a)  Bolls,  March  4, 1840 ;  4  Jur.  242.  (6)  As  to  this,  vide  p.  [253.] 
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regard  to  the  subject  under  discussion,)  that  the  pridr  words  of 
division  among  the  testator's  children,  amounted  to  an  absolute 
gift  to  the  daughter  in  the  first  instance,  and  that  such  absolute 
gift,  being  followed  by  restrictions  which  were  void,  the  absolute 
gift  remained  in  force. 

Upon  the  same  principle,  there  is  always  a  disinclination  in 
the  Courts  to  apply  those  liberal  rules  of  construction,  which,  in 
favor  of  the  apparent  intention,  as  collected  from  the  context, 
operate  to  raise  devises  by  implication,  in  the  absence  of  words 
of  positive  gift,  where  the  ejffect  of  such  implication  would  be 
to  impute  to  the  testator  a  scheme  of  disposition  at  variance 
with  the  principle  of  law,  which  regulates  and  restricts  the  period 
of  vesting,  (a) 

The  most  striking  illustration,  however,  of  the  anxiety  of  the 
Courts  to  prevent  the  total  disappointment  of  the  testator's  inten- 
tion by  the  operation  of  the  rule  against  perpetuities,  is  afforded 
by  the  doctrine  of  cy  pres,  or  approximation,  (as  it  is  called.) 
This  doctrine  applies  where  lands  are  limited  to  an  unborn  per- 
son for  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail,  in  which  case,  as  such  limitations  are  clearly 
[  261  ]  incapable  of  *  taking  effect  in  the  manner  intended, 
(the  remainder  to  the  issue  being,  as  we  have  seen,  ab- 
solutely void,)  the  doctrine  in  question  gives  to  the  parent  the 
estate  tail  that  was  designed  for  the  issue ;  which  estate  tail 
(unless  barred  by  the  parent  or  his  issue  being  tenant  in  tail  for 
the  time  being,)  will  comprise,  in  its  devolution  by  descent,  all 
the  persons  intended  to  have  been  made  tenants  in  tail  by  pur- 
chase. The  intention  that  the  testator's  bounty  shall  flow  to  the 
issue,  is  considered  as  the  main  and  paramount  design,  to  which 
the  mere  mode  of  their  taking  is  subordinate,  and  the  latter  is 
therefore  sacrificed.  The  first  clear  (6)  authority  for  the  doctrine 
Is  the  case  of  Nicholl  v.  NichoU,  (c)  where  the  devise  was  "  to 
the  second  son  of  W.  Nicholl  (who  -at  the  death  of  the  testator 
had  no  son)  for  Ms  life,  and  after  his  death,  or  in  case  he  should 
inherit  the  paternal  estate  by  the  death  of  his  brother,  to  his 
second  son  lawfully  to  be  begotten  and  his  heirs  male,  remainder 

(o)  Chapman  v.  Brown,  3  Burr.  1626  ;  post,  [261,]  n. 

(b)  The  case  of  Humberston  v.  Humberston,  1  P.  W.  332,  has  usually  been  con- 
sidered as  a  leading  authority  for  the  doctrine.  A  testator  directed  trustees  to  convey 
lands  to  M.  H.  for  life,  and  then  to  his  first  son  for  life,  and  so  to  the  first  son  of  that 
first  son  for  life,  &c.  This  trust  was  executed  by  a  strict  settlement,  making  the  sons 
born  before  fhe  death  of  the  testator  tenants  for  life,  and  those  born  afterwards,  tenants 
in  tail.  The  trust,  however,  being  executory,  the  Court  was  authorized  to  mould  the 
limitations  so  as  to  bring  them  within  the  established  limits,  independently  of  the  doc- 
trine in  question.  (See  2  Sim.  282.)  The  case  of  Chapman  d.  Oliver  v.  Brown,  3 
Burr.  1626,  (S.  C.  in  Dom.  Proc.  3  Bro.  P.  C.  Toml.  ed.  269,)  cited  Bull.  Fea.  C.  R. 
207,  n.,  is  also  distinguishable  (though  the  doctrine  was  much  discussed,)  as  there  was 
an  express  devise  in  tail  to  the  unborn  son,  and  the  only  question  was,  whether  words 
ought  not  to  be  supplied  which  would  have  given  the  estate  tail  to  the  son  of  such  son, 
and  thereby  rendered  the  devise  void.  This  was  refused,  and,  consequently,  the  devise 
was  held  to  be  good. 

(c)  2  Bl.  1759. 


TESTAMENTARY   POWER.  287 

to  the  third  and  other  sons  of  W.  NichoU  successively,  in  tail 

male,  remainder  over."     The  Common  Pleas,  on  a  case 

*  sent  from  Chancery,  certified  that  the  estate  would  vest      [  262  ] 

in  the  second  son  by  executory  devise ;  and,  in  order  to 

effectuate  the  general  intention  of  the  testator,  he  would  take  an 

estate  in  tail  male,  determinable  on  the  accession  of  the  paternal 

estate. 

So,  in  Robinson  v.  Hardcastle,  (a)  where,  on  the  marriage  of 
A  and  B,  lands  were  limited  to  A  for  life,  remainder  to  such  of 
the  children  of  the  marriage  as  A  should  appoint,  and,  in  default, 
over.  A,  by  will,  appointed  to  his  son  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  such  sons  successively  in  tail  male,  with 
remainder  to  his  daughters  as  tenants  in  common  in  tail.  Mr. 
Justice  BuUer  expressed  an  opinion  that  the  son,  by  the  appli- 
cation of  the  cy  pres  doctrine,  took  an  estate  tail ;  but  the  Court 
was  not  called  upon  to  decide  the  point,  (b) 

The  case,  however,  which  has  carried  this  doctrine  farther  than 
any  other,  is  Pitt  v.  Jackson,  (c)  where,  by  a  settlement  on  the 
marriage  of  P.  W.,  certain  moneys  were  directed  to  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  to  the  use  of  P.  W.  for  life, 
without  impeachment  of  waste,  with  remainder  to  his  intended 
wife  for  life,  remainder  to  the  use  of  the  children  of  the  marriage, 
subject  to  such  powers,  limitations,  and  provisos  as  P.  W.  by 
deed  or  will  should  appoint,  with  remainders  over.  By  will  P. 
W.  appointed  trust  moneys  to  be  laid  out  in  real  estate,  to  be 
conveyed  in  trust  for  his  daughter  M.,  during  her  life,  for  her 
separate  use,  remainder  to  trustees  to  support  contin- 
gent remainders,  remainder  to  *  all  and  every  the  child  [  263  ] 
and  children  of  his  said  daughter,  as  tenants  in  common 
in  tail,  with  remainders  over.  Sir  Lloyd  Kenyon,  M.  R.,  declared 
the  appointment  to  be  invalid,  and  that  the  whole  of  the  share 
appointed  to  the  daughter  for  her  separate  use  was,  to  effectuate 
the  testator's  general  intention,  to  be  considered  to  vest  in  her 
an  estate  tail. 

In  this  case,  the  nature  of  the  estate  appointed  to  the  chil- 
dren, differed  widely  from  the  mode  of  its  devolution  under  an 
estate  tail,  which  this  doctrine  gave  to  their  parent.  In  all  the 
preceding  cases,  the  first  and  other  sons  were  to  take  successively; 
here,  all  the  children,  female  as  well  as  male,  were  to  take  con- 
currently. Probably  the  authority  of  Pitt  v.  Jackson  is  not  to  be 
implicitly  relied  on ;  even, the  eminent  Judge  who  decided  it,  on 
a  subsequent  occasion,  [d)  admitted  that  the  case  went  to  the 

(a)  2  Durn.  &East,  241,  380,  781. 

(b)  See  also  Hopkins  v.  Hopkins,  Cas.  Temp.  Talb.  44 ;  1  Atk.  580 ;  Co.  Litt.  271, 
b..;  Butl.  n.  S.  C. 

(c)  2  Bro.  C.  C.  51  ;  S.  C.  cited  2  Ves.  Jun.  349.  See  also  Sfnith  w.Lord  Cam- 
elford,  2  Ves.  Jun.  698.  * 

(d)  1  East,  451. 
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outside  of  the  rules  of  construction  ;  adding,  however,  that  still 
he  did  not  think  it  was  wrong.  Lord  Eldon,  in  quoting  this 
observation,  (a)  intimated  that  it  was  not  proper  to  go  one  step 
farther ;  for  those  cases,  in  order  to  serve  the  general  intent  and 
the  particular  intent,  destroyed  both. 

It  has  been  since  decided,  in  relation  to  the  doctrine  in  ques- 
tion, first.  That  it  does  not  apply  to  limitations  of  personal 
estate  ;  (b)  secondly.  That  it  is  inapplicable  where  an  attempt  is 
simply  made  to  limit  a  succession  of  life  estates  to  the^ issue  of 
an  unborn    person,  either  for  a  definite  or  indefinite  series  of 

generations ;  (c)  and,  thirdly,  That  the  doctrine  is  not 
[  264  ]      applicable,  where  the  limitation  to  the  *  children  of  the 

unborn  person  gives  them  an  estate  in  fee  simple.  The 
last  point  was  decided  in  the  case  of  Bristowe  v.  Warde,  {d) 
where  money  directed  to  be  laid  out  in  land  was,  by  the  trusts 
of  certain  articles,  and  a  settlement  executed  in  pursuance  of 
those  articles,  made  subject  to  a  power  of  appointment  by  the 
husband,  in  favor  of  the  children  of  the  marriage ;  and  he  ap- 
pointed portions  of  the  fund  to  certain  of.  the  children  for  life, 
and  after  their  decease,  among  their  children,  as  they  should 
appoint ;  it  was  held  to  be  real  estate,  and  that  the  husband's 
appointment  (which,  if  valid,  would  have  the  effect  of  vesting 
absolute  interests  in  the  grandchildren  equally,  in  default  of 
appointment  by  the  children,)  was  void  as  to  the  grandchildren, 
and  could  not,  Lord  Loughborough  was  of  opinion,  be  executed 
cy  pres.  (e)  ,     • 

(o)  7  Ves.  390. 

(6)  lioutledge  v.  Dorril,  2  Ves.  Jun.  365, 

(c)  Somerville  v.  Lethbridge,  6  Durn.  &  East,  213  ;    Seaward  v.  Willock,  5  East, 
198;  Beard  v.  Westcott,  Taunt.  393;  5  B.  &  Aid.  801  ;  Turn.  25,  S.  C. 

(d)  2  Ves.  Jan.  136. 

(e)  See  further,  as  to  the  doctrine  -of  cy  pres,  Sued.  Pow.  (6th  ed.,)  and  Fearn. 
Cont.  K.  (Butl.ed.) 
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Section  III. 
For  what  period  Income  may  be  accumulated^ 

Old  rule  fixing  extent  of  prospective  accumulation  of  income. 

Stat.  39  &  40  Geo.  ni.  c.  98,  [p.  265.] 

Accumulation  restrained,  unless  for  life  of  settlor,  or  for  twenty -one  years,  or  during 

minority,  &c.  [p.  265.1 
Act  not  to  extend  to  provisions  for  debts,  or  portions  for  children ;  nor  tp  Scotland ; 

nor  to  prior  wills,  unless,  &c.  [p.  2C6.] 
Whether  statute  to  be  construed  disjunctively,  [p.  267.] 
As  to  accumulation  during  the  minority  of  an  unborn  person  entitled  under  the 

trusts,  [p.  267.] 
Remarks  on  the  ease  of  Haley  v.  Bannister,  [p.  268.] 
Its  effect  upon  trusts  which,  after  providing  for  maintenance,  direct  accumulation  of 

surplus  income,  [p.  268.] 
Trusts  embracing  too  wide  an  accumulation  good  pro  tanto,  [p.  269.] 
As   to   the  destination  of   income  which   the   statute  releases  from  accumulation, 
^.    .[P-.270.] 

Distmction  where  an  accumulating  trust  is  engrafted  on  an  immediate  gift,  [p.  270.1 
And  where  enjoyment  is  postponed  until  expiration  of  accumulating  trust,  [p.  271.] 
Income  of  legacy  improperly  accumulated   held   to  fall   into    the  residue,    where, 

[p.  271.] 
Next  of  kin  held  to  be  entitled,  where,  [p.  273.] 
Heir-at-law,  entitled,  where,  [p.  273.] 

Trusts  whose  effect  is  to  produce  accumulation  held  to  be  within  the  statute,  [p.  274.] 
As  to  accumulation  under  a  residuary'  bequest  in  favor  of  unborn  persons  at  maioritv. 

[p.  276.] 

Formerly  the  rule  that  fixed  the  period  for  which  the  vesting 
of  property  might  be  suspended,  regulated  also  the  power  of 
deferring  its  enjoyment;  it  being  then  permitted  to  a  settlor  or 
testator  to  create  an  accumulating  trust  absorbing  the  entire 
income  during  the  full  period  for  which  the  vesting  might  be 
protracted,  and  whether  it  was  or  was  not  so  protracted.     And 
no  inconvenience  appears  to  have  been  felt  in  allowing 
so  wide  a  range  of  accumulation,  *  few  persons  having      [  265  ] 
availed  themselves  of  the  permission  to  a  mischievous 
extent,  until  Mr.  Thelluson  made  the  extraordinary  and  well- 
known  disposition  of  his  immense  property,  {a)  by  the  operation 
of  which,  every  child  and  more  remote  descendant  born,  or  rather 
procreated,  in  his  lifetime,  (and  which  included  every  individual 
of  those  descendants  towards  whom  personal  knowledge  and 
intercourse  might  have  been  supposed  to  induce  a  particular 
affection,)  were  excluded  from  enjoyment,  for  the  purpose  of 
swelling  to  a  princely  magnitude,  the  fortune  of  some  remote 
and    unascertained  scions  of  the  stock.      The  necessity  then 
became  apparent,  of  preventing,  by  legislative  enactment,  the 
repetition  of  a  scheme  of  disposition  fraught  with  so  much  mis- 

(a)  4  Ves.  227. 

1  See  Hawley  v.  James,  5  Paige,  322. 
VOL.  I.  25 
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chief  and  hardship.  This  led  to  the  Stat.  39  &  40  Geo.  III. 
c.  98,  which,  after  reciting  tliat  it  was  expedient  that  all  disposi- 
tions of  real  or  personal  estate  whereby  the  profits  and  produce 
thereof  were  postponed,  should  be  made  subject  to  the  restric- 
tions thereinafter  contained,  proceeded  to  enact.  "  that  no  person 
or  persons  shall,  after  the  passing  of  this  Act,  by  any  deed  or 
deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise  soever, 
settle  or  dispose  of  any  real  or  personal  property,  so  and  in  such 
manner,  that  the  rents,  issues,  profits,  or  produce  thereof  shall 
be  wholly  or  partially  accumulated,  for  any  longer  (a)  term  than 
the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settlors, 
or  the  term  of  twenty-one  years  from  the  death  of  any  such 
grantor,  settlor,  devisor,  or  testator,  or  during  the  minor- 
[  266  ] ,  ity  *  or  respective  minorities  of  any  "person  or  persons, 
who  shall  be  living  or  en  ventre  sa  mere  at  the  tim,e  of 
the  death  of  such  grantor,  devisor,  or  testator,  or  during  the  mi- 
nority or  respective  minorities  only  of  any  person  or  persons,  who 
wider  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other 
assurances  directing  such  accumulations,  would,  for  the  time  being, 
if  of  full  age,  be  entitled  unto  the  rents,  issues  and  profits,  or  the 
interest,  dividends,  or  annual  produce  so  directed  to  be  accumu- 
lated; and  in  every  case,  where  any  accumulation  shall  be 
directed  otherwise  than  as  aforesaid,  such  direction  shall  be  null 
and  void,  and  the  rents,  issues,  profits,  and  produce  of.  such  prop- 
erty so  directed  to  be  accumulated,  shall,  so  long  as  the  same 
shall  be  directed  to  be  accumulated,  contrary  to  the  provisions 
of  this  Act,  go  to  and  be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto,  if  such  accumulation  had  not 
been  directed."  Sect.  3  provides,  "  That  nothing  in  this  Act 
contained,  shall  extend  to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  to 
any  provision  for  raising  portions  for  any  child  or  children  of 
any  grantor,  settlor,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance,  settle- 
ment, or  devise,  or  to  any  direction  touching  the  produce  of 
timber  or  wood,  upon  any  lands  or  tenements,  but  that  all  such 
provisions  and  directions  shall  and  may  be  made  and  given  as  if 
this  Act  had  not  passed.  By  sect.  4  the  Act  is  not  to  extend  to 
heritable  property  in  Scotland,  nor  to  wills  made  before  the  Act, 
unless  the  testator  should  be  living  and  of  sound  mind  for  twelve 
calendar  months  from  its  passing. 

It  should  seem,  that  a  testator  or  settlor  is  not  at  liberty  to 
take  more  than  one  of  the  several  periods  of  accumulation  men- 

(o)  Instead  of  "longer,"  the. term  should  have  been  "more  remote;"  for  it  is 
the  remoteness,  and  not  the  leflgth  of  the  accumulation,  against  which  the  statute 
directs  itself:  for  an  accumulating  trust  commencing  twenty-one  years  from  the  tes- 
tator's decease  would  be  void,  though  it  were  no  "  longer  "  than  a  single  year,  or  even 
a  day. 
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tioned  in  the  statute  ;  (for  instance,  he  cannot  accumu- 
late for  a  *  term  of  twenty-one  years,  and  also  during  [  267  ] 
the  minority  of  a  person  entitled  under  the  limita- 
tions;) the  language  of  the  statute  being  disjunctive.  Such, 
we  may  collect  from  Griffiths  v.  Vere,  (a)  to  be  the  opinion  of 
Lord  Eldon,  who  there  takes  some  pains  to  show,  that,  under 
certain  circumstances,  the  combined  effect  of  an  express  trust 
for  accumulation  for  twenty-one  years,  and  of  the  rule  of  law, 
which  accumulates  the  income  of  a  minor,  might  be  to  protract 
accumulation  for  forty  years  ;  thereby  evidently  indicating,  that 
his  Lordship  did  not  consider  the  statute  directly  to  authorize 
accumulation  which  might  run  to  that  extent. 

The  contrary  construction,  indeed,  (which  is  advocated  by  an 
eminent  living  writer,)  (b)  has  the  merit  of  giving  effect  to  all 
the  clauses  of  the  statute ;  whereas  the  disjunctive  construction 
reduces  to  silence  the  clause  authorizing  accumulation  during 
the  minority  of  an  existing  person,  which  must  necessarily  be 
included  in  the  period  of  twenty-one  years  allowed  by  the  other 
clause.  It  is  presumed,  however,  that  this  consideration  would 
not  be  allowed  to  weigh  against  the  literal  force  of  the  words, 
supported  by  the  probable  intention  of  the  legislature. 

The  clause  which  would  seem  to  afford  the  widest  range  of 
accumulation,  is  that  which  authorizes  it  during  the  minority  of 
any  person,  who  would,  if  of  full  age,  be  entitled  under  thei 
trusts,  to  the  income  ;  and  who,  it  will  be  remembered,  might, 
under  the  rule  of  law  discussed  in  the  last  section,  be  any  person 
coming  into  existence  during  a  life  in  being  at  the  testator's 
decease.  This  seemingly  important  clause,  however,  is  reduced 
to  insignificance,  and  rendered  wholly  inoperative  by 
the  *  construction  put  upon  it  in  the  case  of  Haley  v.  [  268  ] 
Bannister,  (c)  where  the  testator  had  directed  certain 
sums  of  stock  in  the  public  funds  to  be  purchased  by  his  execu- 
tors, and  the  dividends  accumulated,  until  one  of  the  children  of 
his  daughter,  born  or  to  be  born,  should  attain  the  age  of  twenty- 
one,  when  the  whole  was  to  be  transferred  to  such  child,  and  any 
other  child  or  children  who  might  be  then  living ;  the  wiU  con- 
tained a  residuary  clause.  Sir  J.  Leach,  V.  C.,  said,  "  The 
statute  prevents  an  accumulation  of  interest  during  the  minority 
of  an  unborn  child ;  but  as  to  the  principal,  the  law  remains  as 
before  the  statute.  The  excess  of  accumulation  prohibited  by 
the  statute  would  form  part  of  the  residue." 

This  decision  makes  the  clause  of  the  Act,  which  allows  accu- 
mulation during  the  minority  of  any  person,  who,  if  of  age, 
would  be  entitled  to  the  income,  amount  only  to  a  mere  saving 
or  reservation  of  the  rule  of  law,  which  so  disposes  of  the 
income  of  minors,  or  rather  of  their  surplus  income,  after  pro- 
la)  1  Ves.  136.  (6)  2  Brest.  Abs.  181.  (c)  4  Madd.  275. 
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viding  for  maintenance.  It  limits  the  term  of  accumulation 
authorized  by  the  act,  to  twenty-one  years  from  the  testator's 
decease,  or  the  minority  of  a  person  then  in  esse,  which,  in  fact,  • 
is  included  in  the  former,  since  every  person  born  in  the  lifetime 
of  the  testator  must  attain  majority  before  the  expiration  of 
twenty-one  years  from  his  decease.  The  decision,  therefore, 
seems  to  place  in  some  peril  the  accumulating  trusts  ordinarily 
introduced  into  provisions  for  the  maintenance  during  minority 
of  persons  unborn  at  the  testator's  decease,  which  direct  the 
unapplied  surplus  income  from  time  to  time  to  be  added  to  the 
principal.  Such  trusts,  however,  are  distingmshable  from  the 
bequest  in  Haley  v.  Bannister  in  this,  ihat  they  extend 
[  269  ]  only  to  the  unapplied  *  surplus,  and  not  to  the  entire 
income,  and,  therefore,  approach  more  closely  to  the 
principle  of  the  rule  of  law  which  accumulates  the  income  of 
minors  after  providing  for  maintenance ;  though  they  differ  from 
that  rule  in  regaid  to  the  ultimate  destination  of  the  accumulated 
fund,  which  the  law  gives  to  the  minor  himself,  but  which  the 
express  trust  commonly  attaches  to  the  principal  fund ;  though 
even  this  difference  is  considerably  narrowed,  where  the  trustees 
possess  (as  they  commonly  do,  and  always  ought  to  do)  a  power 
of  applying  the  accumulated  fund  at  any  subsequent  period  of 
minority,  which  clause  would  certainly  afford  a  strong  argument 
for  taking  the  trusts  in  question  out  of  the  principle  of  Haley  v. 
Bannister,  if  that  case  can  be  supported.  Indeed,  considering 
the  extreme  inconvenience  of  holding  the  ordinary  accumulating 
maintenance  trusts  in  favor  of  unborn  persons  to  be  invalid,  the 
Courts  would  no  doubt  struggle  to  avoid  such  a  conclusion ;  at 
all  events,  where,  (as  often  happens)  the  minor,  whose  income  is 
accumulated,  is  the  child  of  a  prior  legatee  for  life  of  the  same 
property,  the  accumulation  is  clearly  authorized  by  the  proviso 
in  the  act  applicable  to  children's  portions. 

It  is  well  settled,  that  a  trust  for  accumulation  exceeding  the 
statutory  limit,  is  good  pro  tanto. 

Thus,  where  a  testator  directed  that  the  profits  of  certain  canal 
shares  should  be  invested,  the  interest  arising  to  be  applied  to 
the  education  of  the  children  of  A  and  B,  (who  had  no  chUd  at 
the  death  of  the  testator,)  and  on  their  attaining  twenty-one  to 
be  divided  among  them ;  Sir  W.  Grant,  M.  B,.,  held,  that  the 
accumulation  was  good  for  twenty-one  years  from  the  death  of 
the  testator,  though  void  for  the  subsequent  period,  (a) 
[270  ]  *  But  the  point  which  has  occasioned  more  debate 

than  any  other  is,  the  destination  of  the  income  which 
the  statute  releases  from  accumulation.  A  question  of  this  na- 
ture was  much  discussed  in  the  case  of  Griffiths  v.  Vere,  but  as 
the  accumulation  was  held  to  be  good  pro  tanto,  and  the  twenty- 

(o)  Longdon  v.  Simson,  12  Ves.  295.     See  also  Griffiths  v.  Vere,  9  Ves.  127 :  Pal- 
mer V.  Holford,  4  Buss.  403.  •  ' 
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one  years  had  not  expired,  the  point  did  not  arise ;  though  the 
case  drew  from  Lord  Eldon  some  remarks  on  the  subject,  in 
which  his  Lordship  evidently  considered  that  the  eifect  of  the 
statute,  by  vacating  the  accumulating  trust,  was  not  to  acceler- 
ate the  title  of  those  to  whom  the  property  was  given  at  its 
termination,  but  to  produce  an  intestacy  pro  tanto,  (the  bequest 
being  of  a  residue,)  thereby  letting  in  the  next  of  kin :  and  in 
consistency  with  this  notion,  subsequent  cases  seem  to  establish 
the  following  position : — That  where  the  property  is  in  the  first 
instance  actually  disposed  of  in  terms  which  would,  if  the  testa- 
tor had  proceeded  no  farther,  have  entitled  the  devisee  or  legatee 
to  the  immediate  income,  and  the  testator  then  proceeds  to  en- 
graft on  such  disposition  an  accumulating  trust,  which  is  wholly 
or  partially  void,  on  account  of  its  taking  too  wide  a  range  ;  the 
statute,  by  discharging  the  property  from  the  superadded  trust, 
has  the  effect  of  entitling  the  devisee  or  legatee  to  the  immediate 
income,  in  the  same  manner  as  if  the  prior  gift  had  stood  alone. 

As  in  the  case  of  Trickey  v.  Trickey,  [a)  where  a  testator  be- 
queathed the  residue  of  his  personal  estate  in  trust  for  his  daugh- 
ter during  her  life,  and  after  her  decease,  in  trust  to  pay  or  trans- 
fer the  principal  unto  all  the  children  of  his  said  daughter,  when 
they  should  attain  twenty-one,  with  provision  for  maintenance 
in  the  mean  time ;  and  the  testator  then  added  a  pro- 
viso, that  if  the  *  dividends  of  his  residuary  estate  [  271  ] 
should  exceed  £200,  the  surplus  should  accumulate  for 
the  benefit  of  the  children  of  his  daughter.  The  testator's 
daughter  survived  him  twenty-six  years,  during  twenty-one  of 
which,  the  direction  to  accumulate  the  income  of  cottrse  was 
good ;  and  with  respect  to  its  destination  during  the  remaining 
five  years,  Sir  J.  Leach,  M.  R.,  held,  that  the  surplus  beyond  the 
£200  belonged  to  the  daughter,  she  being  the  person  who  would 
have  been  entitled,  if  such  accumulation  had  not  been  directed. 

Where,  on  the  other  hand,  the  gift  in  question  is  ulterior  to, 
and  is  to  take  effect  at  the  expiration  of,  the  accumulating  trust, 
the  result  is  different;  the  gift  being  then  considered,  not  as 
intended  to  come  into  operation  on  the  determination  by  any 
means  of  such  trust,  but  as  involving  an  absolute  postponement 
of  possession  until  the  expected  determination  of  the  accumu- 
lating trust,  (for  the  testator,  of  course,  supposes  the  trust  to  be 
valid,)  and  in  such  case,  the  Act,  while  it  necessarily  disappoints 
the  testator's  purpose,  either  wholly  or  partially,  as  the  destina- 
tion of  the  intermediate  income  does  not  unnecessarily  interfere 
with  his  testamentary  scheme,  by  accelerating  the  ulterior  gift, 
but  leaves  such  gift  to  take  effect  in  the  same  manner  as  if  the 
accumulation  had  been  valid.  In  short,  it  simply  withdraws 
from  the  operation  of  the  illegal  trust,  the  income  which  that 
trust  comprises. 

(a)  3  My.  &  K.  560. 
25* 
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Thus,  in  the  case  of  Crawley  v.  Crawley,  {a)  where  a  testatrix 
bequeathed  £8000  to  trustees,  upon  trust  to  invest  in  the  funds, 
and  accumulate  the  income  by  way  of  compound  interest,  until 
her  great-nephew  should  attain  the  age  of  twenty-five  years, 
when  the  capital  and  accumulations  were  to  be  trans- 
[  272  ]  ferred  to  him.  If  he  died  under  *  twenty-five,  they  were 
to  fall  into  the  residue,  which  was  bequeathed  to  A 
and  B  in  moieties  for  their  lives,  and  then  to  their  children.  B 
was  under  four  years  of  age  at  the  death  of  the  testatrix,  and  it 
was  held,  that  the  accumulation  after  twenty-one  years  would 
fall  into  the  residue,  and  form  part  of  the  capital  thereof. 

So,  in  the  case  of  O'Neill  v.  Lucas,  (b)  where  a  testator  be- 
queathed i63000  stock  to  trustees,  upon  trust  to  invest  the  divi- 
dends from  time  to  time  in  stock,  to  be  added  to  the  capital, 
during  so  long  as  M.  should  live,  and  after  her  decease,  in  trust 
to  transfer  the  £3000  stock  and  the  accumulations  to  and  for 
the  benefit  of  R.  T.  and  his  issue,  in  the  same  manner  as  therein- 
before declared,  respecting  certain  funds  (which  had  been  be- 
queathed to  him  for  life,  with  remainder  to  his  children.)  M- 
survived  the  testator  more  than  twenty-one  years  ;  Lord  Lang- 
dale,  M.  R.,  held,  that  the  income  after  that  period  was  not  spe- 
cifically disposed  of,  and  therefore  belonged,  during  the  life  of  M., 
to  the  residuary  legatees,  and  not  to  R.  T.  and  his  children; 
and  that  the  income  of  the  accumulation  would  form  part  of  the 
capital  of  the  residue. 

So,  in  the  case  of  Macdonald  v.  Bryce,  (c)  where  a  testator 
gave  the  residue  of  his  property  to  R.,  the  eldest  son  of  P.,  and 
failing  him,  to  the  other  sons,  in  succession,  of  P.,  who  should 
attain  the  age  of  twenty-one  years,  and  failing  the  male  children 
of  P.,  to  the  five  daughters  of  A.  And  he  directed  his  executors 
to  apply  the  dividends  of  his  residuary  property  to  the  mainten- 
ance of  R.  during  his  minority,  and  in  case  of  the  death  of  R. 
before  attaining  the  age  of  twenty-one,  then  for  the  maintenance 
of  the  other  children.  R.  survived  the  testator,  and  died  an 
infant,  and  P.,  who  was  far  advanced  in  years,  had  no 
[  273  ]  other  son.  *  The  period  allowed  by  the  statute  for  the 
accumulation  of  the  income  of  the  residue  having  ex- 
pired, the  income  was  claimed  by  the  five  daughters  of  A  on 
the  ground  that,  in  the  events  which  had  happened,  th«y  had, 
under  the  residuary  bequest,  a  present  right,  subject  to  be  di- 
vested on  the  birth  of  a  son  of  P.  But  Lord  Langdale,  M.  R., 
observed,  that  it  was  only  upon  the  failm-e  of  male  issue  of  P., 
that  anything  was  given  to  the  daughters  of  A.,  and,  until  that 
event  happened,  they  could  take  no1;hirig  in  possession,  though 
they  might  have  a  transmissible  right  to  such  contingent  inter- 
est. The  gift  of  the  income  of  the  residue,  being  made  void  by 
the  statute,  therefore  belonged  to  the  next  of  kin. 

(o)  7  Sim.  427.  (6)  2  Kee.  313.  ■      (c)  Id.  276. 
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Again,  in  the  case  of  Eyre  v.  Msirsden,  (a)  where  a  testator 
gave  the  residue  of  his  real  and  personal  estate  to  trustees  in 
trust  to  sell,  and  to  pay  out  of  the  annual  produce  certain  annu- 
ities to  his  children,  and  apply  the  residue  in  accumulation  of 
the  capital  for  the  benefit  of  the  grandchildren,  and  after  the  de- 
cease of  the  survivor  of  his  children,  upon  trust  to  divide  the  pro- 
ceeds of  his  real  and  personal  estate  among  his  grandchildren, 
with  clauses  substituting  the  issue  of  grandchildren  dying  leav- 
ing children,  and  carrying;  over  to  the  survivors  the  shares  of  such 
as  died  without  children.  One  of  the  testator's  children  (during 
whose  lives  the  accumulation  was  to  go  on,)  survived  twenty- 
one  years,  the  allowed  period  of  accumulation,  and  Lord  Lang- 
dale,  M.  R.,  held  that  henceforth  the  income  of  the  real  estate 
devolved  to  the  heir,  and  the  income  of  the  personalty  to  the  next 
of  kin  of  the  testator,  and  not  (as  had  been  contended)  to  the 
grandchildren,  the  ulterior  devisees  and  legatees.  "  Nothing,"  his 
Lordship  said,  "  is  to  be  paid  to  the  grandchildren  until 
the  death  of  the  surviving  child,  and  in  the  mean  *  time,  [  274  ] 
the  interests  of  the  grandchildren  may  be  divested,  and 
become  vested  in  other  persons,  and  to  direct  that  payments 
shall  be  made  at  the  end  of  twenty-one  years,  before  the  death 
of  the  testator's  surviving  child,  would  be  to  direct  that  which 
the  testator  had  not  directed,  and  to  give  and  defeat  inter- 
ests directly  contrary  to  his  meaning  and  intention."  A  claim 
advanced  by  the  next  of  kin  to  the  accumulated  income  of  the 
real  estate,  on  the  ground  of  its  having  been  absolutely  turned 
into  personalty  by  the  trust  for  conversion,  received  from  his 
Lordship  this  obvious  and  conclusive  answer,  that  the  conver- 
sion was  for  the  purposes  of  the  will  only,  and  not  for  the  next 
of  kin. 

In  applying  this  statutory  provision,  regard  is  had  to  the  sub- 
stance and  effect,  and  not  to  the  form  and  mere  language  of  an 
instrument ;  for,  if  property  be  disposed  of  in  such  manner  as  to 
produce  an  accumulation  of  income,  for  a  period  exceeding  what 
the  statute  authorizes,  it  will  not  avail  that  there  is  an  absence 
of  any  trust  expressly  and  in  terms  directed  to  this  object.  If, 
therefore,  a  settlor  or  testator,  without  saying  one  word  about 
accumulation,  charges  the  annual  income  of  property,  real  or 
personal,  or  a  certain  portion  of  such  income,  with  the  raising  of 
a  gross  sum  which  cannot  be  raised  within  the  period  allowed 
by  the  Act,  and  the  distribution  of  which  is  suspended  until  the 
whole  has  been  raised,  the  statute  has  the  effect  of  defeating  the 
charge  pro  tanto,  by  arresting  the  progress  of  the  accumulation 
which  it  would  occasion,  at  the  precise  point  of  time  when  such 
accumulation  ceases  to  be  lawful.  To  adopt  a  contrary  con- 
struction would  be  to  yield  up  this  wholesome  enactment  to  a 
mere  verbal  artifice. 

(a)  2  Kee.  564. 
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Thus,  in  the  case  of  Shaw  v.  Rhodes,  (a)  where  a  testator  de- 
vised real  estate  to  trustees  upon  trust  to  pay  out  of  the 
[  275  ]  rents  *and  profits  certain  life  annuities  to  his  children, 
and  then  directed  the  trustees  to  accumulate  the  surplus 
for  the  benefit  of  his  grandchildren  then  born,  (naming  them,)  or 
thereafter  to  be  born,  and  the  children  of  any  deceased  object, 
until  the  youngest  grandchild  should  attain  twenty-one,  when 
the  accumulations  were  to  be  divided.  In  case  any  child  of  the 
testator  should  be  living  after  the  youngest  grandchild  should 
have  attained  twenty-one,  further  accumulation  was  to  take 
place  until  the  decease  of  his  surviving  child.  And  the  testator 
also  directed  (and  it  was  on  this  clause  that  the  question  arose,) 
that  after  the  decease  of  the  survivor  of  his  children,  his  estates 
should  stand  charged  for  twenty  years  with  the  payment  [out] 
of  two  thirds  of  the  produce  of  his  estates,  of  so  much  money  as 
would,  in  fifteen  years,  make  in  the  whole  £30,000,  which  sum 
was  to  be  divided  among  all  the  said  grandchildren  who  should 
attain  twenty-one ;  and  chargeable  as  aforesaid,  the  testator  de- 
vised the  estates  in  strict  settlement.  The  testator  died  in  1812. 
The  first  accumulating  trust  ceased  in  eighteen  years,  the  young- 
est grandchild  having  attained  her  majority  in  1830.  The  second 
ceased  in  1831,  when  the  testator's  surviving  child  died ;  and  the 
question  then  arose  with  respect  to  the  operation  of  the  clause 
directing  .£30,000  to  be  raised  in  fifteen  or  twenty  years  from 
that  event,  which  would  have  extended  over  a  period  considera- 
bly exceeding  twenty-one  years  from  the  testator's  decease.  It 
was  contended  that  this  was  not  an  accumulating  trust,  but  a 
mere  charge,  being  the  same  thing  as  a  bequest  of  a  twenty 
years'  term  in  the  estates,  with  this  exception,  that  two  thirds 
only,  and  not  the  whole,  were  devoted  to  the  specified  object, 
and  that  the  burden  was  not  thrown  at  once  on  the  corpus  of 
the  estates,  so  as  to  be  capable  of  being  discharged  by 
[  276  ]  an  immediate  sale  or  mortgage  of  *  the  property,  but 
was  equally  spread  over  a  period  which  might  be  less 
than,  but  could  not  exceed  twenty  years,  (b)  The  Vice-Chancel- 
lor  seems  to  have  adopted  this  view  of  the  matter,  as  he  decreed 
the  charge  to  be  raised.  The  question  was  then  brought  before 
Lord  Brougham,  on  appeal,  who  inclined  to  the  same  opinion ; 
but  the  case  was  ultimately  decided  by  Lord  Chancellor  Cotten- 
ham,  with  the  assistance  of  Mr.  Justice  Bosanquet,  who  were 
both  of  opinion  that,  though  this  was  in  terms  a  charge,  and  not 
an  express  accumulating  trust,  yet,  as  it  was  such  a  charge,  as 
produced  the  accumulation  of  two  thirds  of  the  rents,  it  came 
within  the  statute ;  and,  accordingly,  that,  at  the  expiration  of 

(a)  1  My.  &  C.  135. 

(b)  This  reasoning  would  have  been  conclusive  if  the  income  had  been  distributable 
de  anno  in  annum  as  it  arose ;  no  part,  however,  was  to  be  divided  until  the  whole  was 
raised. 
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twerity-one  years  from  the  testator's  decease,  (when  the  accu- 
mulation under  the  charge  had  been  in  operation  only  two 
years,  the  testator's  surviving  child  having  outlived  him  nine- 
teen years,)  the  statute  would  permit  the  accumulation  to  go  no 
farther. 

Another  obvious  case  of  a  disposition  involving  an  illegal 
range  of  accumulation,  is  that  of  a  bequest  of  a  general  residue 
to  a  class  of  persons  (some'of  them  unborn  at  the  testator's  de- 
cease,) whose  shares  are  not  to  vest  until  the  age  of  twenty-one 
years ;  for  it  is  to  be  observed,  that  as  a  residuEiry  bequest,  to 
take  effect  in  future,  carries  not  only  the  bulk  or  corpus  of  the 
property,  but  also  the  intermediate  incoritie,  it  follows  that  the 
statute  is  infringed  whenever  the  vesting,  or  even  the  distribu- 
tion, is  postponed  until  a  period  or  event  which  occurs  more 
than  twenty-one  years  after  the  testator's  decease,  without  any 
express  application  of  the  income  accruing  in  the  interval,  (a) 

(a)  All  provisions  in  a  will  are  Illegal  and  void,  which  require  the  estate  to  be 
kept  together  in  perpetuity,  in  order  to  carry  them  out.  Smith  v.  Duuwoody,  19 
Georgia,  237. 
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FROM  WHAT  PERIOD  A  WILL  SPEAKS. 

Fkom  what  period  a  will  speaks. 
Expressions  of  present  time  refer  to  date  of  will. 
Date  and  execution  relatively  considered,  [p.  277,  note.] 
"Now,"  how  construed,  [p.  278.] 
Verbs  ill  present  tense,  [p.  278.] 
Gifts  to  children,  [p.  279.] 
Doctrine  as  to  specific  bequests,  [p.  279.] 
Effect  of  renewal  upon  bequests  of  leaseholds,  [p.  280.] 
Renewed  lease  passes  where  benefit  of  renewal  is  included,  [p.  281.] 
Whether  word  referred  to  present  or  future  interest,  [p.  282.] 

Difference  between  freeholds  and  leaseholds  in  regard  to  revoking  effect  of  convey- 
ances, [p.  283.) 
Construction  of  words  referring  to  an  existing  individual,  [p.  283.] 
Gifts  to  wife,  how  construed,  [p.  284.] 
General  propositions,  [p.  285.] 

Whether  gifts  in  remainder  are  distinguishable,  [p.  285.] 
Remarks  upon  Peppin  v.  Bickford,  fp.  286.1 
As  to  general  devises  and  bequests,  [p.  287.] 
Gifts  to  classes,  [p.  287.] 
Stat.  1  Vict.  c.  26,  4  24,  [p.  287.] 

Will  in  reference' to  the  estate  to  speak  from  the  death,  [p.  288.1 
General  devise  of  real  estate  now  extends  to  property  at  death,  [p.  288.] 
Application  of  the  new  law  to  specific  gifts,  [p.  289.] 

Effect,  where  there  is  more  than  one  subject  of  gift  at  the'  death  of  testator,  hi.  290.1 
Whether  enactment  makes  words  of  present  time  point  to  testator's  death,  [p.  291. J 
Practical  suggestion,  [p.  291.] 
Will  does  not  speak  at  death  as  to  objects  of  gift,  [p.  291.] 

For  some  purposes  a  will  is  considered  to  speak  from  its  date 
or  execution,  {a)  and  for  others  from  the  death  of  the  testator ; 
the  former  being  the  period  of  the  inception,  and  the  latter  that 
of  the  consummation  of  the  instrument.  ^  In  determining  to 
which  of  these  the  language  points,  it  is  necessary  to  distinguish 

(a)  In  this  chapter,  and  indeed  throughout  the  present  work,  the  date  and  the  period 
of  execution  are  assumed  to  be  identical;  which  it  is  obvious,  may  not  be  the  case, 
and  then  the  question  would  arise — which  is  to  predominate  ?  It  is  conceived  that, 
for  some  purposes,  the  date,  and  for  others,  the  time  of  execution  would  do  so.  In 
regard  to  the  will's  capacity  of  operation  on  real  estate,  (supposing,  of  course,  the  will 
to  be  subject  to  the  old  law, )  the  period  of  the  actual  execution  would  be  the  material 
fact;  but  in  regard  to  points  of  construction,  the  effect  would  sometimes,  perhaps 
generally,  depend  on  the  date,  or  the  time  of  apparent  execution  :  for  instance,  if  a 
testator  dated  his  will  on  the  1st  of  January,  1830,  and  executed  it  on  the  1st  of  June, 
in  the  same  year,  a  bequest  in  such  will  of  "  all  the  three  per  cent,  consols  now  stand- 
ing in  my  name,"  possibly  might  be  held  to  pass  the  consols  only  of  which  he  was 
possessed  on  the  first  of  January,  and  not  what  he  had  acquired  betweeA  the  date  and 
execution,  and  which  he  held  on  the  1st  of  June. 

1  It  is  a  general  rule,  that  a  will  speaks  from  the  death  of  the  testator,  and  not  from 
its  date,  unless  its  language,  by  a  fair  construction,  indicates  the  contrary  intention. 
Canfield  v.  Bostwick,  21  Conn.  550;  Gold  v.  Judson,  21  Conn.  616. 
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between  wills  that  are  subject  to  the  recent  Act,  and  those  which 
are  regulated  by  the  preexisting  law. 

It  may  be  stated,  as  a  general  rule,  in  regard  to  wiUs  made 
before  the  year  1838,  that  wherever  a  testator  refers  to 
an  actually  existing  state  of  things,  his  language  *is  [  278  ] 
referential  to  the  date  of  the  will,  and  not  to  his- death, 
as  this  is  then  a  prospective  event.  Such,  it  is  clear,  is  the  con- 
struction of  the  word  "  now,"  or  any  other  expressions  pointing 
at  present  time. 

Thus,  a  devise  to  the  descendants  now  living-  of  A,  has  been 
held  to  comprise  the  descendants  living  at  the  date  of  the  will, 
exclusive  of  such  as  come  into  existence  between  that  period 
and  the  death  of  the  testator,  (a)  and  who  would,  but  for  this 
restrictive  addition,  have  been  let  in ;  (b)  and  the  same  construc- 
tion has  obtained  even  where  the  word  "  now"  is  combined  with 
a  term  which  could  not  have  full  effect,  according  to  its  techni- 
cal import,  unless  used  prospectively,  as  in  the  case  of  a  devise 
to  the  heir  male  of  the  body  of  A  "  now  living,"  under  which 
the  heir  apparent  of  A  living  at  the  date  of  the  wiU  has  been 
held  to  be  entitled ;  so  that  the  word  "  heir  "  was  made  to  sur- 
render its  primary  and  proper  signification,  in  order  to  give  effect 
to  the  word  "  now,"  with  which.it  stood  associated.^  (c) 

On  the  same  principle,  verbs  in  the  present  tense  have  a  sim- 
ilar effect  in  restricting  a  devise  or  bequest  to  the  subjects  or 
objects  existing  at  the  date  of  the  will,  though  in  some  of  the 
cases  considerable  reluctance  appears  to  have  been  manifested 
to  carry  out  this  principle,  where  its  effect  would  be  inconven- 
iently to  narrow  the  scope  of  the  wiU,  by  excluding  any  who 
might  be  presumed  to  be  intended  objects  of  the  testator's 
bounty. 

*  Thus,  in  the  case  of  Wilde  v.  Holtzmeyer,  {d)  Sir     [  279  ] 
R.  P.  Arden,  M.  R.,  expressed  an  opinion  that  a  be- 
quest of  "  all  the  property  /  am  possessed  of,"  would,  if  unre- 
strained by  the  context,  extend  to  all  the  testator's  personal 
estate  at  his  death. 

So,  in  the  case  of  Bridgman  v.  Dove,  (e)  it  was  held  that  a 
charge  of  aU.  the  debts  I  have  contracted  since  1735,  extended 

(a)  Crossley  v.  Clare,  Amb.  397.  See  also  A.-G.  v.  Bury,  1  Eq.  Ca.  Ab.  201, 
pi.  12  ;  S.  C.  8  Vin.  Abr.  328,  pi.  2 ;  Abney  v.  Miller,  2  Atk.  593  ;  Blundell  v.  Dunn, 
cited  1  Madd.  433.  See  also  All  Seals'  College  v.  Codrington,  1  P.  W.  597.  But 
see  Rowland  v.  Gorsuch,  2  Cox,  187. 

(6)  As  the  construction  of  gifts  to  classes,  vide  chapters  on  Lapse  and  on  Devises 
to  Children. 

(c)  James  v.  Kichardson,  T.  Jon.  99 ;  1  Eq.  Ca.  Ab.  214,  pi.  11 ;  S.  C.  1  Vent.  334 ; 
2  Vent.  311,  nom.  Burchett  v.  Durdant,  Raym.  330 ;  3  Keb.  32 ;  Poll.  457. 

{d)  5  Ves.  816. 

(e)  2  Atk.  201. 


1  See  Heard  v.  Horton,  1  Denio,  165 ;  Simms  v.  Garrot,  1  Dev.  &  Bat.  Eq.  393. 
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to  all  debts  owing  by  the  testatrix  at  her  decease,  including 
those  she  contracted  after  the  period  referred  to. 

Again,  in  the  case  of  Ringrose  v.  Bramham,  (a)  Sir  Lloyd 
Kenyon,  M.  R.,  held  that  a  bequest  of  £50  "to  A's  children,  to 
every  child  he  hath,  by  his  wife  B,"  to  be  paid  to  them  as  they 
should  come  of  age,  spoke  at  the  time  the  will  took  effect,  so  as 
to  let  in  all  the  children  then  living.  The  circumstances  of  the 
case,  however,  though  not  expressly  adverted  to  by  his  Honor, 
perhaps,  aided  the  construction.  The  testator  had  directed  a 
sum  of  money  to  be  placed  in  the  hands  of  a  person  until  the 
children  came  of  age,  which  exceeded  the  sum  which  would 
have  been  necessary  for  the  purpose  if  the  legacy  were  confined 
to  the  children  then  in  existence.  In  regard  to  gifts  to  children, 
indeed,  an  anxiety  to  include  as  wide  a  range  of  objects  as  pos- 
sible has  so  powerfully  influenced  the  construction,  that  such 
cases  are  to  be  regarded  as  sui  generis.  To  this  anxiety  is  also 
to  be  ascribed  the  rule  which  constitutes  another  exception  to 
the  doctrine  under  consideration,  that  a  gift  to  children  "  begot- 
ten "  extends  to  children  born  after  the  date  of  the  will ;  and  a 
gift  to  children  "  to  be  begotten  "  includes  those  antecedently  in 
existence,  [b) 

To  return,  however,  to  the  general  subject,  it  may  be 
[  280  ]  *  stated  that  where  a  testator,  in  a  will  which  is  regu- 
lated by  the  old  law,  refers  to  a  specific  subject  of  gifb, 
he  is  considered  as  pointing  at  the  state  of  facts  while  he  is  pen- 
ning the  instrument,  and  not  at  the  time  of  his  decease,  even 
though  he  may  not  have  used  the  word  "now,"  or  any  other 
adverb  emphatically  denoting  present  time.  The  doctrine  relat- 
ing to  the  ademption  of  specific  bequests  stands  upon  this  prin- 
ciple. Thus,  if  a  testator,  before  the  year  1838,  having  a  lease- 
hold messuage,  or  a  sum  of  JEIOOO  three  per  cent,  consols,  be- 
queathed "  all  that  my  messuage  in  A,"  or  "  all  that  sum  of 
.£1000  three  per  cent,  consols  standing  in  my  name,"  he  is  con- 
sidered as  referring  to  the  house  or  the  stock  belonging  to  him 
when  he  made  his  will ;  and,  therefore,  if  he  subsequently  dis- 
poses of  such  house  or  stock,  the  bequest  fails,  though  he  may 
at  his  decease  happen  to  be  possessed  of  a  messuage  or  a  sum 
of  stock  answering  to  the  description  in  the  will. 

And  a  new  estate  in  leasehold  property,  acquired  by  a  subse- 
quent renewal  of  the  lease  or  otherwise,  is  no  less  out  of  the 
reach  of  a  specific  disposition  of  such  property,  as  ordinarily 
expressed,  than  an  interest  in  any  other  property  answering  to 
the  same  locality ;  it  being  considered  that  the  testator,  when 
referring  to  the  property  in  question,  had  in  his  contemplation 
exclusively  the  specific  interest  in  it  of  which  he  was  possessed 
when  he  made  his  will,  though  he  has  not  in  terms  referred  to 
such  interest,  but  has  used  expressions  descriptive  of  the  corpus 
(o)  2  Cox,  384.  (6)  Co.  Litt.  20,  b. 
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of  the  property ;  as  in  the  case  of  a  bequest  of  "  all  my  tithes 
and  ecclesiastical  dues  at  W. ; "  (a)  or  "  the  perpetual 
advowson  and  disposal  of  the  living  or  'rectory  of  W.  [  281  ] 
forever,  together  with  the  tithes  of  all  sorts  thereof;"  (b) 
or  "  all  my  leasehold  estates  in  the  parish  of  C."  (c)  In  all  such 
cases,  the  renewal  of  the  lease  under  the  old  law  revoked  the 
bequest,  or  rather,  to  speak  more  accurately,  withdrew  from  its 
operation  the  property  which  was  the  subject  of  disposition  :  in 
short,  effected  what  is  technically  called  an  ademption. 

But  though  the  general  principle  has  long  been  settled,  yet 
questions  often  arose  in  consequence  of  the  context  of  the  will 
affording  ground  to  contend,  that  the  testator  intended  any 
after-acquired  interest  of  which  he  might  become  possessed  by 
renewal,  to  pass  under  the  bequest. 

'  The  renewed  lease  will  pass  where  the  testator  includes  in  the 
bequest  the  right  of  renewal  as  an  accessory  to  the  immediate 
subject  of  disposition.  And  this,  in  one  case,  {d)  was  adjudged 
to  be  the  construction  of  a  clause  expressing  that  the  legatee 
should  have  the  disposal  of  the  lease  of  the  testator's  prebend 
of  T.,  and  that  he  should  receive  to  himself  all  the  profits  and 
advantages  arising-  and  accruing  from  it.  (e) 

So,  where  (/)  a  testator,  who  was  by  his  marriage  settlement 
under  an  obligation  to  renew  the  lease  of  certain  property  which 
had  been  there  settled,  and  the  beneficial  interest  whereof  was, 
in  default  of  issue  of  the  marriage,  vested  in  himself,  did,  by  his 
will,  bequeath  the  property,  describing  it  as  his  manor,  &c.,  in 
L.,  held  by  lease  from  the  Dean  and  Chapter  of  Windsor,  to  the 
trustees  of  his  marriage  settlement,  upon  certain  trusts,  including 
among  others  a  trust  to  perform  the  covenants  contained,  as  well 
in  the  then  lease,  as  in  any  future  leases  thereafter  to 
be  obtained.  Lord  Eldon  (affirming  a  decree  of  *  Sir  [  282  ] 
John  Leach,  V.  C.)  was  of  opinion  that,  regard  being 
had  to  the  language  of  the  settlement  and  wiU,  the  testator  must 
be  considered  as  dealing  with  his  whole  interest  and  the  obliga- 
tions which  existed,  and  that  the  devise  passed  all  future  renew- 
als as  well  as  the  term  which  then  subsisted.  From  the  judg- 
ment of  the  Vice-Chancellor  in  this  cascj  it  would  appear  that 
he  had  fallen  in  with  the  notion  of  Lord  Hardwicke,  in  Carte  v. 
Carte,  (g)  that  a  bequest  of  the  testator's  interest  in  leaseholds 
referred  to  his  interest  at  the  time  of  his  decease.  Lord  Eldon, 
though  he  affirmed  his  Honor's  decree,  lent  no  countenance  to 

(a)  Kudstonc  v.  Anderson,  2  Ves.  Sen.  418. 
(6)  Hone  v.  Medcraft,  1  Bro.  C.  C.  261. 

(c)  Coppin  V.  Fernyhough,  2  Bro.  C.  C.  291. 

(d)  Carte  v.  Carte,  3  Atk.  174.  _  ) 

(e)  But  might  not  these  words  have  been  satisfied  by  being  applied  to  the  existing 

163.S6  ? 

(/)  Colegrave  v.  Manby,  2  Russ.  238.    See  also  6  Madd.  72. 
(g)  3  Atk.  174. 
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any  such  doctrine ;  which,  indeed,  is  directly  encountered  by  the 
case  of  Slatter  v.  Norton,  (a)  where  a  bequest  by  a  lessee  of 
her  dwelling-house,  and  all  her  estate,  term,  and  interest  therein, 
was  held  not  to  include  a  term  of  years  subsequently  acquired 
by  the  renewal  of  the  lease.  It  has  been  decided,  however,  by 
Lord  Eldon,  that  a  bequest  of  leaseholds  "  for  all  the  residue  of 
the  term  and  interest  I  shall  have  to  come  therein  at  my  decease," 
does  not  refer  merely  to  the  residue  which  might,  at  the  testator's 
decease,  happen  to  be  unexpired  of  the  term  which  existed  at 
the  making  of  the  will,  (as  considered  by  Sir  William  Grant, 
whose  decree  his  Lordship  reversed,)  but  comprises  an  interest 
subsequently  acquired  by  renewal.  And  this  seems  to  accord 
with  the  doctrine  of  Churchman  v.  Ireland,  (b)  where  a  devise 
of  all  and  singular  the  effects  real  and  personal,  "  which  I  shall 
die  possessed  of,"  was  held  to  refer  not  merely  to  the  lands  then 
belonging  to  the  testator  of  which  he  should  die  seised,  but  to 
all  property  which  the  testator  might  acquire  after  the  execution 

of  his  will,  (c) 
[  283  ]  *  The  learned  reader  will,  no  doubt,  perceive  the 

difference  between  cases  in  which  a  bequest  of  a  term 
of  years  is  adeemed  by  the  renewal  of  the  lease,  and  those  in 
which  the  devise  of  a  freehold  estate  is  revoked  by  the  effect  of 
a  conveyance,  revesting  the  estate  in  the  testator,  but  occasion- 
ing an  interruption  of  his  seisin,  (d)  The  ademption  in  the 
former  case  is  not,  like  the  revocation  in  the  latter,  the  conse- 
quence of  a  technical  rule  of  law,  acting  independently  of  voli- 
tion, but  is  simply  the  effect  of  the  absence  of  apparent  inten- 
tion to  include  the  future  interest.  Accordingly  it  has  been 
decided,  that  where  a  testator,  after  bequeathing,  by  a  will,  made 
before  1838,  a  chattel  lease,  assigned  it  to  a  trustee  for  himself, 
the  transaction  had  no  revoking  effect  upon  the  prior  bequest, 
as  to  the  equitable  interest  which  reniained  in  the  testator,  (e) 
though  the  legal  estate  which  was  assigned  to  the  trustee,  was, 
of  course,  merely  thereby  withdrawn  from  its  operation.  Still 
less  does  the  taking  an  assignment  of  the  legal  estate  (which  is 
the  converse  case)  revoke  the  bequest ;  (/)  such  an  act,  indeed^ 
we  have  seen,  does  not  amount  to  a  revocation  even  of  a  devise 
of  real  estate ;  (g-)  though  of  course,  even  in  the  case  of  a 
chattel  lease,  the  legal  estate  would  not  pass  by  the  bequest, 
unless  it  contained  expressions  adequate  to  comprise  any  future 
estate  in  the  property. 

The  same  principle  which  governs  the  construction  of  expres- 

(a)  16  Ves.  197. 

6)  1  Russ.  &  My.  551,  Overruling  Back  v.  ICett,  Jacob,  534. 
(c)  See  also  Thelluson  v.  Woodford,  13  Ves.  209  ;  S.  C.  Dow,  249. 
(a)  Vide  ante,  130. 

(e)  See  Woodhonse  v.  Okill,  8  Sim.  115. 
(/•)  Clough  V.  Clough,  3  My.  &  K.  296. 
ig)  Ante,  140. 
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sions  descriptive  of  a  specific  subject  of  disposition,  applies  also 
to  the  objects  of  gift. 

Thus,  if  a  testator  give  an  estate  or  a  sum  of  money  to  his 
son  John,  the  gift  will  take  effect  in  favor  of  his  son  of  this  name 
(if  any)  at  the  date  of  the  will,  and  of  him  only.  If, 
therefore,  *  such  son  should  die  in  the  testator's  life-  [  284  ] 
time,  and  he  should  afterwards  have  another  son  of  the 
same  name  who  should  survive  him,  such  after-born  son  would 
not  be  an  object  of  the  gift.  And  the  same  rule  would  seem  to 
obtain  if  the  devisee  or  legatee  were  described  with  reference  to 
his  filial  character  only,  without*  any  designation  of  name,  {a) 
as  in  the  case  of  a  gift  to  "  my  son  "  simply,  which  would  apply, 
it  is  conceived,  to  the  son  (if  any)  living  at  the  date  of  the  will, 
to  the  exclusion  q^  any  after-born  son,  though  such  after-born 
son  should,  by  reason  of  the  decease  of  the  then-existing  son, 
happen  to  be  the  only  person  answering  the  description  at  the 
death  of  the  testator. 

A  question  of  this  nature  frequently  arises  under  a  gift  to  the 
wife,  (either  of  the  testator,  or  of  another  person,)  which,  on  the 
principle  just  stated,  is  held  to  apply  to  the  individual  standing 
in  the  conjugal  relation  at  the  date  of  the  will,  exclusively  of  any 
other  person  who  may  happen  to  answer  the  description  at  the 
death  of  the  testator.  (6)  Accordingly,  by  early  writers,  it  is  laid 
down,  (c)  that  if  one  devise  land  to  the  wife  of  J.  S.,  and  J.  S. , 
die,  and  she  take  to  husband  J.  D.,  and  then  the  devisor  die,  she 
shall  take  the  land ;  and  yet  she  is  not  the  wife  of  J.  S.  when 
the  devisor  dies,  nor  shall  she  take  it  as  his  wife  :  but  the  intent 
is,  that  she  who  was  the  wife  of  J.  S.  at  the  time  of  the  making 
the  will  should  have  it,  and  the  person  is  clear  by  the  descrip- 
tion. 

But  if  J.  S.  had  had  no  wife  at  the  date  of  the  will,  it 
is  very  doubtful  whether  a  person  subsequently  *  be-      [285] 
coming  such,  could  have   claimed  under  the  devise, 
unless  the  description  were  applicable  to  her  at  the  testator's 
death  ;  she  ought,  it  is  conceived,  to  answer  the  description  at 
one  of  these  periods. 

The  distinctions  upon  the  subject  deducible  from  general 
principles,  and  the  authorities  just  referred  to,  appear  to  be  the 
following :  First,  That  a  devise  or  bequest  to  the  wife  of  A, 
who  has  a  wife  at  the  date  of  the  will,  relates  to  that  person, 
notwithstanding  any  change  of  circumstances,  which  may  ren- 
der the  description  inapplicable  at  a  subsequent  period,  and,  by 
parity  of  reasoning,  is  under  all  circumstances  confined  to  her ; 
but  that,  secondly,  if  A  have  no  wife  at  the  date  of  the  will,  the 

(a)  This  position,  however,  is  advanced  with  some  diffidence,  seeing  the  strong 
anxiety  of  the  Courts  to  extend,  as  much  as  possible,  gifts  to  children. 
ib)  Niblock  v.  Garratt,  1  Russ.  &  My.  629. 
(c)  10  Mod.  371 ;  8  Vin.  Abr.  309,  tit.  Dev.  T.  b.  pi.  2  ;  Plow.  344. 


304  FROM   WHAT   PERIOD   A   WILL   SPEAKS. 

gift  embraces  the  individual  sustaining  that  character  at  the 
death  of  the  testator ;  and,  thirdly,  if  there  be  no  such  person 
either  at  thffe  date  of  the  will,  or  at  the  death  of  the  testator,  it 
applies  to  the  woman  who  shall  first  answer  the  description  of 
wife,  at  any  subsequent  period. 

There  seems  to  be  no  ground,  upon  principle^  for  varying  the 
construction,  where  the  gift  to  the  wife  is  by  way  of  remainder 
after  the  death  of  the  husband ;  the  rule  being,  that  the  devise 
of  an  estate  in  remainder,  to  a  person  in  a  certain  character,  and 
by  reference  simply  and  exclusively  to  that  character,  vests  in  the 
person  sustaining  it  at  the  death  of  the  testator.  The  conse- 
quence would  be,  that  in  case  the  person  who  was  wife  at  the 
death  of  the  testa^tdr,  or,  who  subsequently  became  such,  die  in 
the  lifetime  of  her  husband,  the  tenant  for^fe,  no  after-taken 
wife,  surviving  him,  would  be  entitled  under  the  devise ;  since  it 
would  be  impossible,  consistently  with  the  principle  in  question, 
to  hold  that  it  remained  contingent  until  the  death  of  the  hus' 

band,  or  that  it  shifted  from  time  to  time  to  the  several 
[  286  ]     persons  upon  whom  the  character  *  of  wife  successively 

devolved,  (a)  The  doctrine  here  contended  for,  how- 
ever, may  appear  to  be  encountered  by  the  case  of  Peppin  v. 
Bickford  (b)  where  a  testator  gave  to  his  nephew  A  iG6000  to 
be  raised  out  of  his  estate,  and  which  he  directed  should  not  be 
paid  or  payable  until  the  day  of  his  marriage,  when  it  was  to  be 
laid  out  in  the  purchase  of  land,  to  be  settled  and  conveyed  to 
the  said  A  and  his  assigns  for  life,  and  after  his  decease,  to  and 
upon  the  wife  of  A  for  life,  and  after  her  decease,  then,  unto  and 
upon  the  first  son  of  A  on  the  body  of  such  wife  to  be  begottefl, 
in  tail  male,  remainder  to  the  other  sons  successively  in  tail 
male,  remainder  to  the  daughters  as  tenants  in  common  in  tail, 
remainder  to  the  testator's  brother-in-law  B  in  fee.  A  was  un- 
married at  the  date  of  the  wiU  and  the  death  of  the  testator; 
He  subsequently  married  a  lady,  who  died  in  his  lifetime  with- 
out issue.  He  afterwards  married  again,  and  the  second  wife 
claimed  to  be  included  in  the  trusts,  contending  that  the  estates 
were  to  be  settled  on  any  after-taken  wife  of  A  and  his  issue  by 
such  wife,  in  case  his  first  wife  should  die  without  issue  ;  and 
the  Court  so  decided  :  Lord  Loughborough  said,  "  If  the  wife 
had  died  within  a  month  after  the  marriage,  there  could  have 
been  no  issue  to  take  the  provision ;  and  the  legacy  of  £6000, 
except  as  to  the  life  interest  of  the  nephew,  would  have  lapsed, 
[qu.  failed  ?]  It  is  impossible  to  ascribe  such  an  intention  to 
the  testator."  (c) 

In  this  case,  the  construction  must,  it  is  conceived,  be  referred 
to  the  special  circumstances  of  the  trust  being  executory,  which 


(6) 


See  Driver  d.  Frank  v,  Frank,  3  Mau.  &  S.  25. 
3  Ves.  570. 
(cj  See  also  AUanson  w.  Clitheroe,  1  Ves.  Sen.  24;  Belt's  Suppl.  24. 
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authorized  the  Court  to  give  it  a  liberaV construction, 

and  that,  by  restricting  the  trust  in  favor  *  of  the  wife      [  287  ] 

to  the  first  person  standing  in  that  relation,  the  limita^ 

tion  to  the  issue  would  have  been  restricted  to  her  children, 

which  could  hardly  be  the  intention  of  the  testator,  who  was 

then  the  husband's  relation. 

Under  the  old  law,  where  a  testator  made  a  general  gift  of  his 
real  and  personal  estate,  he  was  considered  as  meaning  to  dis- 
pose of  these  respective  portions  of  property  to  the  full  extent  of 
his  capacity  ;  and,  accordingly,  such  a  gift,  in  regard  to  the  real 
estate,  was  read  as  a  gift  of  the  property  belonging  to  the  testa- 
tor at  the  time  of  the  execution  of  his  will,  (he  being  incapable 
of  devising  any  other,)  and  as  ta  the  personalty,  as  a  disposition 
of  what  he  might  happen  to  possess  at  the  period  of  his  decease.* 
And  the  reluctance  of  the  Courts  to  confine  a  general  bequest  of 
personalty  to  what  the  testator  possessed  at  the  date  of  the  will, 
sometimes,  we  have  seen,  («)  prevailed  against  the  force  of  words 
which  might  seem  so  to  restrict  it.  The  same  principle  also  was 
applicable  to  a  general  bequest  of  any  particular  species  of  per- 
sonal pi-operty,  as  of  "  my  furniture  and  effects,"  which  accord- 
ingly was  held  to  embrace  property  of  this  description  belonging 
to  the  testator  at  his.death.^  {b) 

The  will  also  was  held  to  speak  from  the  death  of  the  testa- 
tor, in  reference  to  gifts  to  classes,  or  fluctuating  bodies  of  per- 
sons ;  as  to  children,  descendants,  or  next  of  kin,  which  apply  to 
the  persons  answering  the  description  at  the  death  of  the  testa- 
tor, irrespectively  of  those  to  whom  the  description  was  applica- 
ble at  the  date  of  the  will,  but  who  subsequently  died  in  the 
testator's  lifetime. 

It  remains  to  consider  how  far  the  preceding  doctrines  apply  to 
wills,  which,  being  made  or  republished  since  the  year 
1837,  are  regulated  by  the  recent  Act,  (1  Vict.  c.  26,)  *the  [  288  ] 
24th  section  of  which  provides,  "  That  every  will  shall 
be  construed,  with  reference  to  the  real  estate  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  iestotor,  unless  a  contrary 
intention  shall  appear  by  the  will."  ^ 

(a)  Vide  ante,  279. 

(6)  3  P.  W.  325;  1  Eq.  Ca.  Ab.  200,  pi.  12. 

1  Van  Kleeck  u.  N.  Y.  Dutch  Church,  20  Wendell,  451  ;  4  Kent,  (5th  ed.)  510 ; 
City  of  Philadelphia  v.  Davis,  1  Wharton,  490 ;  ante,  85,  86,  and  notes ;  Lovereu  v. 
Lamprey,  2  Foster,  (N.  Hamp. )  434, 442  ;  Wait  v.  Belding,  24  Pick.  136 ;  Lanning  v. 
Cole,  2  Halst.  Ch.  102.  See  Raines  v.  Barker,  13  Grattan,  ( Va.)  128  ;  Gibson  v.  Car- 
sell,  13  Grattan,  (Va.)  136;  Clements  v.  Kyles,  13  Grattan,  (Va.)  468. 

2  See  Warner  v.  Swearingen,  6  Dana,  195. 

3  Such  is  the  law  of  Maryland  under  statute  of  1850.  See  Carroll  v.  Carroll,  16 
Howard,  (U.  S.)  275.  A  similar  statute  exists  in  Pennsylvania,  passed  in  1833. 
Laws  of  Penn.  byDunlop,  500.  Such  also  is  the  law  of  Missouri.  Liggat  v.  Hart, 
23  Mis.  (2  Jones,)  127.     In  Massachusetts,  by  the  Revised  Statutes,  which  went 

26* 
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This  enactment  must  be  viewed  in  connection  with  the  3d 
section,  (a)  which  enables  testators  to  dispose  of  all  the  real  and 
personal  estate  to  which  they  may  be  entitled  at  the  time  of  their 
death,  which,  if  not  so  disposed  of,  would  devolve  to  their  gen- 
eral real  and  personal  representatives.  Had  the  latter  clause  stood 
alone,  it  might  have  been  a  question  whether  the  legislature,  by 
merely  enabling  testators  to  dispose  of  after-acquired  real  estate, 
had  so  far  varied  and  enlarged  the  construction  of  a  general 
devise,  as  to  make  it  extend  beyond  the  real  estate  belonging  to 

(a)  Ante,  55. 

into  operation  in  1 836,  "  any  estate,  right,  or  interest  in  lands  acquired  by  tlie  testa- 
tor, after  the  making  of  his  will,  shall  pass  thereby,  in  like  manner  aa  if  possessed  at 
the  time  of  making  the  will,  if  such  shall  clearly  and  manifestly  appear  by  the  will 
to  have  been  the  intention  of  the  testator."  Rev.  Stat.  Mass.  ch.  62,  5  3.  A  similar 
statute  exists  in  New  Hampshire.  Rev.  Stat.  N.  Hamp.  1842,  ch.  156,  §  2.  So  in 
Virginia;  Smith  v.  Edrington,  8  Cranch,  66 ;  Allen  v.  Harrison,  3  Call,  289  ;  Turpiu 
V.  Turpin,  1  Wash.  75  ;  Hyer  y.  Shbbe,  2  Munf.  200.  In  Vermont ;  Rev.  Stat.  Vermt. 

1839,  p.  254,  §  2.     In  Indiana;  Rev.  Stat.  1843,  p.  485,  §  3.     In  Maine ;  Rev.  Stat. 

1840,  1841,  p.  376.  In  Kentucky,  land  acquired  after  the  publication  of  a  will  may 
be  made  to  pass  by  it.  Walton  v.  Walton,  7  J.  J.  Marsh.  58.  See  Dennis  v.  Warder, 
3  B.  Monroe,  173.  In  Ohio  ;  Smith  v.  Jones,  4  Ohio,  115.  See  Willis  v.  Watson,  4 
Scammon,  64.  In  Nortli  Carolina;  Battle  v.  Speight,  9  Ired.  288.  See  further  on 
this  subject,  4  Kent,  (5th  ed.)  510,  et  seq.  It  is  provided  by  statute  in  Connecticut  that 
"  any  person  having  power  to  dispose  of  real  estate,  by  will  or  testament,  may,  by 
such  will,  devise  real  estate  not  only  by  him  owned  at  the  time  of  making  the  same, 
but  acquired,  afterwards."  Laws  of  Conn.  1838,  p.  245.  In  New  York,  the  provision 
is,  that  "  every  will  that  shall  be  made  by  a  testator,  in  express  terms,  of  all  his  real 
estate,  or  in  any  other  terms  denoting  his  intent  to  devise  all  his  real  property,  shall 
be  construed  to  pass  all  the  real  estate  which  he  was  entitled  to  devise  at  the  time  of 
his  death."    2  New  York  Rev.  Stat.  p.  57,  \  5. 

The  above  statute  of  Massachusetts  has  been  construed  in  that  State  to  apply  to  a 
will  made  before  the  Act  took  effect,  where  the  death  of  the  testator  occurs  afterwards, 
and  this  construction  is  there  understood  not  to  give  the  statute  a  retroactive  effect. 
Gushing  v.  Aylwin,  12  Metcalf,  169  ;  Pray  v.  Waterston,  12  Metcalf,  262.  Such  also 
is  the  construction  of  the  statute  of  New  Hampshire  ;  Loveren  v.  Lamprey,  2  Foster, 
(N.  Hamp.)  434  ;  and  of  New  York,  De  Peyster  v.  Clendenning,  8  Paige,  295  ;  Bishop 
V.  Bishop, 4  Hill,  (N.  Y.)  138;  and  of  Virginia;  Smith  v.  Edrington,  8  dranch,  66. 

The  statute  of  Maryland,  above  referred  to,  has  been  held  not  to  apply  to  wills  made 
before  it  took  effect,  though  the  testator  died  afterwards.  Carroll  v.  Carroll,  16  How- 
ard, (U.  S.)  275.  So  of  the  Pennsylvania  statute;  McCuUoch  v.  Souder,  5  Watts  & 
Serg.  198 ;  and  that  of  Connecticut,  Brewster  v.  McCall,  15  Conn.  274  ;  and  of  North 
Carolina ;  Battle  v.  Speight,  9  Iredell,  288. 

Under  the  provisions  of  the  Act  of  Massachusetts,  above  cited  and  stated,  the  Court, 
in  Gushing  v.  Aylwin,  ubi  supra,  say,  "  We  think  it  is  generally  true,  that  where  a  will 
purports  to  dispose  of  the  testator's  whole  estate  or  property,  the  intention  is  to  dis- 
pose of  all  the  estate  or  property  of  which  the  testator  may  be  the  owner  at  the  time 
of  his  death ;  and  that  snch  an  intent  would  be  inferred,  unless  something  in  the  will 
should  be  opposed  to  such  an  inference."  After  referring  to  the  provisions  of  the  will, 
the  Court  add :  "  It  is  manifest,  therefore,  that  the  testatrix  did  not  intend  to  die 
intestate  as  to  any  of  her  property.  And  there  is  no  reason  to  suppose  that  her  inten- 
tion was  changed  when  she  purchased  the  estate  in  question  after  making  her  will." 
See  also  Pray  w.  Waterston,  12  Metcalf,  262;  Brimmer  v.  Sohier,  1  Gushing,  US. 
Very  much  the  same  construction  has  been  given  to  the  statute  of  New  Hampshire,  as 
affecting  this  point.  Loveren  v.  Lamprey,  2  Foster,  (N.  Hamp.)  434.  In  this  case, 
the  Court  refer  to  the  decisions  upon  those  general  expressions  m  a  will,  which  have 
always  been  held  to  pass  after-acquired  personal  property,  and  suggest  that  the  same 
expressions  used  in  reference  to  real  estate  since  the  statute  would  pass  that  real  estate 
acquired  after  making  the  will.  lb.  444.  See  Brimmer  v.  Sohier,  1  Cushine,  118  ; 
Wait  V.  Belding,  24  Pick.  136.  6>         ' 
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the  testator  when  he  made  his  will,  to  which  the  established 
rules  of  construction,  no  less  than  the  principle  which  forbade 
the  devise  of  after-acquired  real  estate,  previously  restricted  it. 
Any  such  question  is,  of  course,  now  precluded;  for  by  the 
combined  effect  of  the  3d  and  4th  sections  of  the  statute,  it  is 
evident  that  a  general  devise  of  real  estate  will  operate  on  all 
the  property  of  that  description  to  which  the  testator  may  hap- 
pen to  be  entitled  at  his  decease  ;  and  though  it  seems  to  have 
become  usual  in  practice,  to  extend  the  devise  in  express  terms 
to  the  real  estate  belonging  to  the  testator,  at  his  death,  yet  this 
must  be  considered  as  a  measure  of  excessive  caution,  and  not 
as  springing  from,  or  sanctioning,  any  serious  doubt  as  to  the 
construction.  Indeed,  to  hold  that  a  general  devise  is  still 
confined  to  real  estate  belonging  to  the  testator  at  the 
*date  of  his  will,  would  most  inconveniently  narrow,  [  289  ] 
and  go  far  towards  rendering  nugatory,  the  enactment 
which  declares  the  will  to  speak,  in  regard  to  the  estate  (real  as 
well  as  personal)  comprised  in  it  from  the  death  of  the  testator. 
The  application  of  the  new  principle  of  construction  to  spe- 
cific bequests,  however,  is  attended  with  more  difficulty,  and 
will,  in  all  probability,  give  rise  to  much  controversy  and  litiga- 
tion, before  its  precise  limits  and  effect  are  fully  established. 
The  case  immediately  in  the  contemplation  of  the  legislature, 
probably,  was  that  of  a  specific  bequest  of  a  renewed  leasehold 
property,  which  we  have  seen  under  the  old  law,  did  not  apply 
to  the  new  estate  acquired  by  a  renewal  of  the  lease  subsequently 
to  the  will ;  and,  also,  the  case  of  a  bequest  of  a  specific  sum 
of  stock  in  the  funds,  which,  upon  the  same  principle,  did  not 
extend  to  substituted  stock  subsequently  acquired  by  the  testa- 
tor, though  of  precisely  similar  amount.  The  applicability  of 
the  new  enactment  to  such  cases,  of  course,  cannot  be  ques- 
tioned ;  and  there  is  as  little  doubt  respecting  its  beneficial  opera- 
tion. The.  new  rule  of  construction,  however,  will,  according 
to  the  general  terms  in  which  the  enactment  is  framed,  apply  to 
many  cases  in  which  its  effects  will  be  less  decidedly  salutary, 
nay,  where  it  will,  in  all  probability,  defeat  the  intention ;  for 
example,  suppose  that  a  testator,  having  a  house  in  Grosvenor 
Square,  bequeathes  it  by  the  description  of  his  messuage  in  such 
square,  and  afterwards  sells  the  property,  and  purchases  another 
house  in  the  same  square,  of  which  he  is  possessed  at  his  de- 
cease, the  bequest  will,  it  should  seem,  comprise  the  new  acqui- 
sition, by  force  of  the  enactment,  which  makes  the  will  speak 
from  the  death.  So,  (to  put  a  stronger  case,)  sup- 
pose that  a  testator,  having  a  *  small  farm  in  the  [  290  ] 
parish  of  A,  devises  all  that  his  estate  in  the  parish  of 
A,  and  that  subsequently  to  the  wUl,  he  disposes  of  the  farm  in 
question,  and  purchases  another  in  the  same  parish,  but  of  ten 
times  the  value,  which  he  continues  to  hold  until  his  decease ; 
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or  such  larger  farm  may  have  devolved  on  the  testator  by  de- 
scent or  otherwise,  without  any  spontaneous  act  on  his  part,  or 
even  without  his  Icnowledge,  or  when  incapable  of  altering  his 
will ;  in  either  case,  the  newly  acquired  estate  must,  it  is  con- 
ceived, be  held  to  pass  by  the  devise.  , 

It  may  even  happen  that  by  a  strict  application  to  specific 
gifts,  of  the  principle  which  makes  the  will  speajk  from  the 
death,  a  gift  of  this  nature  may  be  invalidated  for  uncertainty. 
For  instance,  if  a  testator,  having  a  house  in  the  Sirand,  de^ 
vises  it  by  a  description  of  his  house  in  the  Strand,  and  after- 
wards acquires  another  in  the  same  place,  and  holds  both  houses 
at  the  time  of  his  decease,  it  is  evident  that  the  statutory  pro- 
vision would,  in  such  a  case,  by  bringing  both  the  houses  within 
the  terms  of  the  subscription,  render  the  devise  void  for  uncer- 
tainty; unless  it  could  be  ascertained  by  extrinsic  evidence 
which  of  them  was  intended,  (a)  To  avoid  such  a  consequence, 
probably  it  would  be  held  that  the  fact  of  the  testator's  owner- 
ship of  one  house  only,  at  the  date  of  the  will,  was  a  sufficient 
indication  of  his  meaning  that  house ;  and  yet  this  is,  pro  tanto, 
a  departure  from  the  principle  of  the  enactment  under  consid- 
eration ;  for  had  the  devise  been  in  terms  of  the  house  in  the 
Strand  which  should  belong  to  the  testator  at  his  decease,  there 
would  have  been  no  ground  for  distinguishing  between  the 
house  that  belonged  to  him  when  he  made  his  will, 
[  291  ]  and  that  *  which  he  subsequently  acquired  ;  so  that,  if 
the  extrinsic  evidence  failed  to  show  which  of  the  two 
houses  was  intended,  (if,  indeed,  evidence  is  admissible  in  such 
a  case,)  (a)  the  plurality  would  be  fatal  to  the  devise. 

Another  question  will  be,  whether  the  enactment  which  makes 
the  will  speak  from  the  death,  will  have  the  effect  of  carrying 
forward  to  that  period  words  pointing  at  the  present  time.  For 
instance,  supposing  a  testator  to  bequeath  "  all  that  messuage 
in  which  I  now  reside,"  and  that  subsequently  to  the  making  of 
his  will  he  changes  his  residence  to  another  house  belonging  to 
him,  which  he  continues  to  occupy  until  his  death ;  does  the 
Act  make  the  word  "  now  "  apply  to  the  house  occupied  by  the 
testator  at  his  death  ?  It  is  conceived  that  the  principle  will  not 
be  carried  such  a  length,  and  that  this  would  be  considered  as  a 
case  in  which  "  a  contrary  intention  appears  by  the  will." 

In  order  to  avoid  all  such  questions,  however,  a  testator  should 
introduce  into  his  description  of  property  specifically  disposed 
of,  expressions  incapable  of  being  applied,  or  not  likely  to  apply, 
to  any  other.  He  should  give  the  "  house  No.  23,  in  Grosvenor 
Square,"  or  his  "  farm  in  the  parish  of  A,  called  B,  now  in  the 
occupation  of  C,"  (all  which  particulars  could  hardly  coincide 
in  two  instances  ;)  or  all  Ms  lands  in  the  county  of  C.  to  which 

(a)  As  to  this,  vide  post,  chap.  13. 
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he  is  entitled  at  the  date  of  his  will.  The  latter  restriction  seems 
in  general  the  best,  as  it  precludes  the  possibility  of  after-acquired 
property  being  let  in. 

It  will  be  remembered  that  the  enactment  which  makes  the 
will  speak  from  the  death,  relates  to  the  subject-matter  of  dis- 
position only,  and  that  it  does  not  in  any  manner  in- 
terfere *  with  the  construction  in  regard  to  the  objects  [  292  ] 
of  gift ;  as  to  whom,  thereforej  the  doctrines  discussed 
in  the  present  chapter,  respecting  the  period  at  which  the  will 
speaks,  or  at  which  the  objects  are  to  be  ascertained,  remain  in 
full  force,  even  under  a  will  the  period  of  whose  execution  or 
republication  brings  it  within  the  new  law. 
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General  principle  respecting  lapse. 

As  to  real  estate  :  personalty. 

Effect  of  declaration  that  legacy  shall  not  lapse,  [p.  294.] 

Effect  of  death  of  debtor  upon  clause  forgiving  debts,  [p.  294,  note.J 

Lapse  prevented  by  survivorship  among  joint-tenants,  [p.  295.] 

Doctrine  in  reference  to  gifts  to  classes,  [p.  295.] 

Gift  to  executors  as  a  class,  [p.  29f5.] 

Gift  to  executors  nominatim,  and  not  as  a  class,  [p.  296,  note,] 

Distinction  where  class  is  ascertainable  by  some  event  which  occurs  in  testator's  life- 
time, [y).  297.] 

Gift  to  next  of  kin  or  relations,  fp.  299.] 

Devises  of  legal  or  beneficial  ownership  only,  [p.  299.] 

Lapse  of  devise  of  charged  property,  [p.  300.] 

Destination  of  a  lapsed  specific  snm  charged  on  real  estate,  [p.  .300.] 

Bule  as  to  contingent  charges. — Where  liable  to  failure  by  death,  though  not  ex- 
pressly contingent,  [p.  301 .] 

Charges  absolute  in  event,  [p.  302.] 

General  doctrine  as  to  the  destination  of  sums  payable  out  of  laud,  [p.  302.] 

Decisions  in  favor  of  the  heir,  [p.  303.] 

Arnold  v.  Chapman,  [p.  303-.] 

Grosvenor  v.  Hallam,  [p.  303.] 

Bland  v.  Wilkins,  [p.  303.] 

Henchman  v.  Attorney-General,  I  p.  304.] 

Case  of  Henchman  v,  Attorney-General,  [p.  304,  note.] 

Decisions  in  favor  of  the  devisee  of  the.  land  so  charged,  Jackson  v.  Hurlock,  [p.  305.] 

Harrington  v.  Hereford,  [p.  306.]  ^ 

Lord  Eldon's  and'  Lord  Alvanley's  conflicting  views  of  this  case,  [p.  306.] 

Baker  v.  Hall,  [p.  307.] 

Result-  of  the  decisions,  [p.  308.] 

Stat.  1  Vict.  c.  26,  s.  25,  [p.  309.| 

Real  Estate  comprised  in  lapsed  or  void  devises  included  in  residuary  devise,  [p.  309.] 

Whether  it  affects  destination  of  lapsed  sums  charged  on  real  estate,  [p.  309.] 

1  Vict.  c.  26,  s.  32,  devises  in  tail  not  to  lapse  if  devisee  leaves  issue,  [p.  311.] 

Sect.  33,  gift  to  testator's  child  or  other  descendant  who  leaves  issue,  not  to  lapse, 
[p.  311.] 

Remarks  upon  1  Vict.  c.  26,  s.  32  and  33,  [p.  312.] 

Whether  same  issne  must  be  living  at  death  of  devisee  and  of  testator)  [p.  312.] 

Whether  enactment  applies  where  gift  does  not  lapse,  but  property  passes  over  to 
another,  [p.  313.] 

Under  section  33,  issue  of  child  dying  in  testator's  lifetime  not  substituted,  [p.  314.] 

The  liability  of  a  testamentary  gift  to  failure,  by  reason  of  the- 
decease  of  its  object  in  the  testator's  lifetime,  is  a  necessary  con- 
sequence of  the  ambulatory  nature  of  wills  ;  which  not  taking 
effect  until  the  death  of  the  testator,  can  communicate  no  bene- 
fit to  persons  who  previously  die ;  in  like  manner  as  a  deed  can- 
not operate  in  favor  of  those  who  are  dead  at  the  time  of  its 
execution.  The  doctrine  applies  indiscriminately  to  gifts  with 
and  gifts  without  words  of  limitation.  Thus,  if  a  devise  be  made 
to  A  and  his  heirs,  or  (unless  the  will  be  regulated  by  the  new 
law,)  to  A  and  the  heirs  of  his  body,  and  A  die  in  the  lifetime 
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of  the  testator,  the  devise  absolutely  lapses,  and  the  heir,  special 
or  general,  (as  the  case  may  be,)  of  A  takes  no  interest  in  the 
property,  he  being  included  merely  in  the  words  of  limitation, 
i.  e.  in  the  terms  which  are  used  to  denote  the  quantity  or  dura- 
tion of  the  estate  to  be  taken  by  the  devisee,  through  whom 
alone  any  interest  can  flow  to  such  heir.^  (a) 

(a)  Brett  v.  Rigden,  Plow.  345  ;  Fuller  v.  Fuller,  Cro.  El,  422 ;  Wynn  v.  Wynn, 
3  Bro.  P.  C.  (Toml.  ed.)  95.  See  also  Goodright  v.  Wright,  1  P.  W.  397 ;  Ambrose 
V.  Hodgson,  3  Bro.  P.  C.  (Toml.  ed.)  416. 


^  There  is  no  doubt  of  the  general  rule,  that  »11  devises  shall  be  deemed  lapsed,  if 
the  devisee  dies  in  the  lifetime  of  the  testator.  See  Ballard  v.  Ballard,  18  Pick.  41 ; 
Birdsall  v.  Hewlett,  1  Paige,  32 ;  Dunlap  v.  Dunlap,  4  Desaus.  314  j  Gore  v.  Stevens, 
1  Dana,  205 ;  Trippe  v.  Frazier,  4  Harr.  &  John.  446  ;  Davis  v.  Zane,  52 ;  Prescott  b. 
Prescott,  7  Metcalf,  145. 

But  an  exception  to  this  rule  is  created  by  statute,  in  Massachusetts,  which  provides, 
"  when  a  devise  of  real  or  personal  estate  is  made  to  any  child  or  other  relation  of  the 
testator,  and  the  devisee  shall  die  before  the  testator,  leaving  issue,  who  survive  the 
testator,  such  issue  shall  take  the  estate  so  devised,  in  the  same  manner  as  the  devisee 
would  have  done,  if  he  had  survived  the  testator ;  unless  a  different  disposition  thereof 
shall  be  m.ade  or  required  by  the  will  "  Kev.  Stat.  c.  62,  §  24.  See  Ballard  i>.  Bal- 
lard, 18  Pick.  41  ;  Fisher  v.  Hill,  7  Mass.  86. 

It  is  provided  in  Pennsylvania,  by  the  Act  of  March  19,  1810,  Purd.  Dig,  566,  ed. 
1830,  5  Smith's  Laws,  512,  that  no  devise  or  legacy  in  favor  of  a  child  or  other  lineal 
descendant  of  the  testator,  shall  be  deemed  to  lapse  by  his  or  her  death  in  the  lifetime 
of  the  testator,  if  such  devisee  or  legatee  shall  leave  issue  surviving  the  testator ;  but 
the  intention  of  the  testator  to  exclude  such  surviving  issue,  is  to  prevail  if  expressed. 
See  Woolmer's  Estate,  3  Wharton,  477.  By  statute,  in  Georgia,  legacies  do  not  lapse 
if  any  issue  of  the  legatee  be  living  when  the  testator  dies.     Prince's  Dig.  256. 

Laws  similiar  to  the  above,  respecting  lapse  of  devises  or  legacies  exist  in  South 
Carolina,  Virginia,  Maryland,  and  probably  in  most  of  the  other  States.  See  1  Rev. 
Code  of  Virginia,  376;  Young  v.  Robinson,  11  Gill  &  John.  328;  4  Kent,  (5th ed.) 
541,  542,  and  notes  ;  Stat.  Conn.  1839,  p.  227  ;  Stat.  New  Jersey,  1824  ;  Elmer's  Dig. 
601  ;  Rev.  Stat.  Vei-mont,  1839,  p.  257;  Rev.  Code  of  Mississippi,  1824,  p.  32. 

The  Act  of  Assembly  of  Pennsylvania,  1810,  which  prevents  the  lapse  of  a  legacy* 
bequeathed  to  a  child  or  other  lineal  descendant  of  the  testator,  was  held  not  to  reach 
the  case  of  a  bequest  to  a  neice  and  her  heirs,  and  in  that  case  the  legatee  having  died 
in  the  lifetime  of  the  testator,  leaving  a  husband  and  children,  the  legacy  was  held 
to  be  lapsed.  Dickinson  v.  Purvis,  8  Serg.  &  R.  7 1 .  A  son-in-law  is  not  a  child  within 
the  meaning  of  this  Act.  Commonwealth  y.  Nase,  1  Ashmead,  242.  This  Act  was 
intended  to  give  a  benefit  to  the  issue,  and  not  to  confer  any  right  upon  the  devisee  or 
legatee  to  control  the  devise  or  legacy.  Newbold  ir.  Pritchett,  2  Wharton,  46.  But 
see  Johnson  v.  Johnson,  3  Hare,  (V.  Ch.)  157.  A  legacy  lapses  where  the  legatee,  not 
being  a  lineal  descendant  of  the  testator,  dies  in  his  lifetime,  notwithstanding  the  tes- 
tator knew  of  his  death,  and  intended  his  children  should  have  the  benefit  of  the  legacy. 
Comfort  V.  Mather,  3  Watts  &  Serg.  450. 

A  will  was  executed  in  New  York,  in  1825,  devising  certain  real  estate  to  the  son 
of  the  testator.  The  testator  died  in  1840  ;  the  son  died  in  1 833.  The  property  was 
held  to  belong  to  the  son's  children,  and  not  to  the  heirs-at-law  of  the  testator,  in  ac- 
cordance with  the  statute  which  took  effect  in  1830.     Bishop  v.  Bishop,  4  Hill,  138. 

There  is  a  distinction  in  the  English  books  between  a  lapsed  devise  of  real  estate 
and  a  lapsed  legacy  of  personal  estate ;  and  while  the  latter  falls  into  the  residuary 
estate,  and  passes  by  the  residuary  clause,  if  any  there  be,  and,  if  not,  passes  to  the 
next  of  kin,  the  former  does  not  pass  to  the  residuary  devisee,  but  the  devise  becom- 
ing void,  the  estate  descends  to  the  heir-at-law.  Hayden  ?).  Stoughton,  5  Pick.  528, 
537,  538  ;  Price  v.  Maxwell,  28Penn.  State  Rep.  23.  As  to  personal  property,  a  resid- 
uary clause  not  only  carries  all. not  disposed  of,  but  everything  which  in  the  end 
turns  out  not  to  be  disposed  of.  Taylor  v.  Lucas,  4  Hawkes,  215  ;  James  v.  James,  4 
Paige,  115 ;  Gore  v.  Stevens,  1  Dana,  206 ;  Van  Kleeck  v.  Ref  Dutch  Church,  6  Piiige, 
600.  ,  , 

A  bequest  of  personal  prooerty  refers  to  the  state  of  the  property  at  the  testator  s 
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Bequests  of  personal  property,  of  course,  are  subject  to  the 
same  rule  ;  and  it  is  observable,  that  in  applying  it  to  such  be- 


death ;  whereas  a  devise  operates  only  upon  land  whereof  the  testator  was  seised  when 
he  made  his  will,  and  this  was  the  reason  given  for  the  distinction  between  a  lapsed 
devise  and  a  lapsed  legacy.     See  ante,  [287]  note,  [288]  note,  [43]  note. 

There  is  a  farther  distinction  between  a  lapsed  and  a  void  devise.  In  the  former 
case,  the  devisee  dies  in  the  intermediate  time  between  the  making  of  the  will  and  the 
death  of  the  testator ;  but,  in  the  latter  case,  the  devise  is  void  at  the  beginning,  as  if 
the  devisee  be  dead  when  the  will  was  made.  See  Billingsley  v.  Tongue,  9  Mary- 
land, 575.  The  heir  takes  in  case  of  the  lapsed  devise,  but  the  residuary  devisee 
may  take,  in  the  latter  case,  if  the  terms  of  the  residuary  clause  be  sufficiently  clear 
and  comprehensive.  See  Ferguson  v.  Hedges,  1  Harrington,  524.  This  distinction 
appears  to  be  founded  on  a  presumption,  (though  it  would  seem  to  be  rather  over- 
strained, )  of  a  difference  in  the  views  and  intentions  of  the  testator  between  the  two 
cases.  The  subject  has  been  recently  discussed  in  the  courts  in  this  country.  In 
Green  v.  Dennis,  6  Conn.  292,  the  devise  was  held  void,  because  the  devisee  was  in- 
competent to  take ;  and  yet,  though  the  devise  was  void  from  the  beginning,  the 
heir  was  preferred  to  the  residuary  devisee,  on  the  ground  that  the  testator  never  in- 
tended that  the  specific  devise,  which  was  void,  should  fall  into  the  residuum.  The 
residuary  devise  was  of  "  the  rest  and  residue  of  the  estate  not  therein  disposed  of." 
See  also,  to  the  same  effect,  Lingan  v.  Carroll,  3  Harr.  &  M'Hen.  333 ;  Van  Kleeck 
V.  Ref.  Dutch  Church,  6  Paige,  600 ;  James  v.  James,  1  Paige,  115;  Van  Cortlandt  v. 
Kip,  1  Hill,  590;  Brewster  y.  McCall,  15  Conn.  297,  298;  Van  Kleeck  v.  Dutch 
Church,  New  York,  20  Wendell,  457.  In  Hayden  v.  Stoughton,  5  Pick.  528,  537, 538, 
it  was  held,  that  a  devise,  void  because  the  devisee  is  incapable  of  taking,  will  go  to 
the  one  to  whom  the  testator  gives  "  all  his  estate  not  before  disposed  of."  So,  if  the 
devisee  dies  before  the  making  of  the  will,  but  not  if  he  dies  after,  or  becomes  incapa- 
ble before  the  testator's  death.     lb.     See  Brigham  v.  Shattuck,  10  Pick,  306. 

The  alteration  of  the  law  in  Massachusetts,  New  York,  Virginia,  New  Hampshire, 
Pennsylvania,  Maine,  Vermont,  and  other  States,  making  the  devise  operate  on  all 
the  real  estate  of  the  testator  at  his  death,  may  produce  the  effect  of  destroying  the 
Application  of  these  distinctions,  and  give  greater  consistency  and  harmony  to  the 
testamentary  disposition  of  real  and  personal  estate.  4  Kent,  (5th  ed.)  541,  543.  In 
Prescott  V.  Prescott,  7  Metcalf,  146,  Wilde,  J.,  said  :  "  The  rule  is,  that  lapsed  lega- 
cies of  personal  estate  pass  to  the  residuary  legatee,  if  any  there  be,  and  if  not,  to  the 
\iext  of  kin.  This  rule,  by  the  common  law,  does  not  apply  to  lapsed  devises  of  real 
estate.  The  distinction  is  founded  on  another  principle  of  the  common  law,  by  which 
a  devise  of  real  estate  is  limited  in  its  operation  to  lands  of  which  the  testator  was 
seised  when  he  made  his  will.  The  foundation  of  this  distinction  is  removed  by  the 
Rev.  Stats,  c.  62,  ^  3,  which  provide  that  '  any  estate,  right,  or  interest  in  lands, 
acquired  by  the  testator  after  the  making  of  his  will,  shall  pass  thereby,  in  like  man- 
ner as  if  possessed  at  the  time  of  making  the  will,  if  such  shall  clearly  and  manifestly 
appear,  by  the  will,  to  have  been  the  intention  of  the  testator.'  This  provision  seems 
to  remove  the  distinction  between  real  and  personal  estate,  so  that  now  all  legacies 
and  devises  pass  to  the  residuary  legatee."  See  Blaney  v.  Blaney,  1  Cushing,  107. 
See  also  to  the  same  effect  the  remarks  of  Wager,  Senator,  in  Van  Kleeck  v.  Dutch 
Church,  20  Wendell,  499.  But  see  the  distinction  taken  by  Cowen,  J.,  in  Van  Cort- 
landt V.  Kip,  1  Hill,  596. 

Where  the  residuary  estate  is  bequeathed  to  several  persons  in  joint  tenancy,  if  one 
or  more  of  them  happen  to  die  in  the  lifetime  of  the  testator,  or  after  his  death,  but 
before  the  severance  of  the  joint  tenancy  in  the  residue,  their  shares  will  survive  to 
the  others.  Webster  v.  Webster,  2  P.  Wms.  347.  But  if  the  residue  be  given  to 
several  as  tenants  in  common,  the  shares  of  the  deceased  shall  not  go  to  the  survivors, 
but  shall  devolve  on  the  testator's  next  of  kin,  according  to  the  statute  of  distributions, 
as  so  much  of  the  personal  estate  remaining  undisposed  of  by  the  will,  in  case  the 
death  happen  in  the  lifetime  of  the  testator ;  or  shall  go  to  the  personal  representatives 
of  the  deceased  legatee,  in  case  his  death  took  place  after  that  of  the  testator.  Bag- 
well ji.  Dry,  1  P.  Wms.  700 ;  Page  v.  Page,  2  lb,  488  ;  2  Williams,  Ex.  (2d  Am.  ed.) 
1045,  1046  i  Frazier  v.  Frazier,  2  Leigh,  642 ;  Craighead  v.  Given,  10  Serg.  &  R.  351  ; 
Commonwealth  v.  Kiel,  1  Ashmead,  242. 

Where  a  legacy  is  given  to  one  for  life,  with  remainder  over,  and  the  legatee  for 
life  dies  before  the  testator,  the  remainder  does  not  lapse,  but  takes  effect  upon  the 
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quests,  a  legacy  to  one  and  his  executors  or  adminis- 
trators, is  construed  as  a  mere  absolute  gift ;  (a)  *for  [  294  ] 
the  circumstance  that,  in  regard  to  personalty,  words 
of  limitation  are  not  requisite  to  carry  the  absolute  interest,  has 
been  considered  as  insufficient  to  denote  an  intention  to  make 
the  executors  or  administrators  substituted  and  independent 
objects  of  gift.  And  where  the  devisee  or  legatee  happens  to 
be  dead  when  the  will  is  made,  the  words  of  limitation  are 
equally  inoperative  to  let  in  the  representatives  of  the  deceased 
person,  (b) 

And  even  a  declaration  that  the  devise  or  bequest  shall  not 
lapse,  does  not  per  se  prevent  it  from  failing  by  the  death  of  the 
object  in  the  testator's  lifetime,  since  negative  words  do  not 
amount  to  a  gift ;  and  the  only  mode  of  excluding  the  title  of 
whomsoever  the  law,  in  the  absence  of  disposition,  constitutes 
the  successor  to  the  property,  is  to  give  it  to  some  one  else.  A 
declaration  to  this  effect,  however,  following  a  bequest  to  a  per- 
son and  his  executors  or  administrators,  would  be 
considered  as  indicating  an  intention  to  *  substitute  the  [  295  ] 
executors  or  administrators,  in  the  event  of  the  gift  to 
the  original  legatee  failing  by  lapse,  (c) 

Where  there  is  a  devise  or  bequest  to  a  plurality  of  persons  as 
joint-tenants,  (i.  e.  who  are  not  made  tenants  in  common,)  (d) 
no  lapse  can  occur  unless  all  the  objects  die  in  the  testator's  life- 
time ;  ^  because  as  joint-tenants  take  per  my  et  tout,  or,  as  it  has 

(o)  Elliott  V.  Davenport,  1  P.  W.  83,  where  the  legacy  was  of  a  debt,  which  is  liable 
to  lapse  equally  with  gifts  in  any  other  form.  (Toplis  v.  Baker,  2  Cox,  118.)  It  is 
true  that  in  Sibthorpe  v.  Moxton,  1  Ves.  Sen.  49,  S.  C.  Sibthorpe  v.  Moxton,  3  Atk. 
580,  Lord  Hardwicke  held  that  the  forgiving  of  a  debt,  coupled  with  a  general  direc- 
tion to  the  executor  to  deliver  up  the  security  (without  saying  to  whom,)  operated  as 
a  release,  though  the  legatee  died  in  the  testator's  lifetime  ;  his  Lordship  thinking  that 
the  latter  words  imported  that  the  security  should  be  delivered  up  whether  the  debtor 
were  living  or  not,  and  which  he  considered  would,  beyond  all  question,  be  the  effect 
of  the  words  of  direction  standing  alone  ;  though  he  admitted  that,  in  regard  to  the 
administration  of  assets,  it  was  to  be  considered  as  a  legacy.  In  Maitland  v.  Adair, 
3  Ves.  231,  the  words  were,  "  I  return  A  his  bond."  A  died  in  the  testator's  lifetime, 
and  it  was  held  that  the  legacy  lapsed.  This  case  is  overlooked  by  Mr.  Roper,  (Treat. 
Leg.  4U,)  who  lays  more  stress  on  the  merely  verbal  distinction  between  the  giving 
and  forgiving  of  a  debt,  than  seems  warranted  by  the  principles  of  the  cases. 

(i)  Maybank  v.  Brooks,  1  Bro.  C.  C.  84.  See  Sloane  v.  Hanse,  2  Rawle,  28.  In 
Indiana,  where  a  testator,  after  certain  bequests  of  personal  property,  gave  and  be- 
queathed to  his  sons,  by  name,  all  his  real  estate  to  be  equally  divided  between  them 
and  their  heirs,  and  there  was  no  residuary  clause  in  the  will  relating  to  the  realty, 
and  two  of  the  testator's  sons  named  in  the  will  were  dead  when  the  will  was  made, 
and  the  testator  knew  it,  it  was  held  that  this  was  a  devise  to  the  children  of  these  two 
sons,  of  a  share  which  their  fathers  would  have  taken,  had  they  been  living.  Taylor 
V.  Conner,  7  Indiana,  115.     See  'Woods  v.  Woods,  2  Jones,  Eq.  (N.  Car.)  420. 

(c)  Sibley  v.  Cooke,  3  Atk.  572. 

(d)  See  a  future  chapter. 

death  of  the  testator.    Billingsley  r.  Harris,  17  Alabama,  214;  Armstrong  v.  Artn- 
Btrong,  14  B.  Monroe,  (Ky.)  333  ;  Wests.  Williams,  15  Ark.  682  ;  Mebaneu.  Womaek, 
2  Jones,  Eq.  (N.  Car.)  293.    So  where  the  legatee  for  life  refuses  the  bequest.  Adams 
a.  Gillespie,  2  Jones,  Eq.  (N.  Car.)  244. 
1  But  where  real  and  personal  property  is  directed  to  be  equally  divided  among 
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been  expressed,  "  each  is  a  taker  of  the  whole,  but  not  wholly 
and  solely,"  (a)  any  one  of  them  existing  when  the  will  takes 
effect  will  be  entitled  to  the  entire  property.  Thus,  if  real  estate 
be  devised  to  A  and  B,  or  personal  property  be  bequeathed  to 
A  and  B,  and  A  die  in  the  testator's  lifetime,  B,  in  the  event 
.of  his  surviving  the  testator,  will  take  the  whole,  (b)  And  the 
same  consequence  would  ensue  if  the  gift  failed  from  any  other 
cause ;  (c)  while  it  is  equally  clear  that  if  the  devisees  or 
legatees  in  any  of  these  cases  had  been  made  tenants  in  com- 
mon, the  failure  of  the  gift  as  to  one  object  would  not  have 
entitled  the  other  to  the  whole  by  the  mere  effect  of  survivor- 
ship, (d) 

Where,  however,  the  devise  or  bequest  embraces  a  fluctuatirig 
class  of  persons,  who,  by  the  rules  of  construction,  are  to  be 
ascertained  at  the  death  of  the  testator,  or  at  a  subsequent 
period,  the  decease  of  any  of  such  persons  during  the  testator's 
life  will  occasion  no  lapse  or  hiatus  in  the  disposition,  even 
though  the  devisees  or  legatees  are  made  tenants  in  common, 
since  members  of  the  class  antecedently  dying  are^not  actual 

objects  of  gift.  Thus,  if  property  be  given  simply  to 
[  296  ]      the  children  or  to  the  *  brothers  or  sisters  of  A,  equally 

to  be  divided  between  them,  the  entire  subject  of  gift 
will  vest  in  any  one  child,  brother  or  sister,  or  any  larger  number 
of  these  objects  surviving  the  testator,  without  regard  to  pre- 
vious deaths  ;^  (e)  and  the  rule  is  the  same  where  the  gift  is  to 
the  children  of  a  person  actually  dead  at  the  date  of  the  will,  in 
which  case,  it  is  to  be  observed,  there  is  this  peculiarity,  that  the 
class  is  susceptible  of  fluctuation  only  by  diminution,  and  not 
by  increase ;  the  possibility  of  any  addition  by  future  births 
being  precluded  by  the  death  of  the  parent.  (/) 

(a)  Cart.  4. 

(6)  Davis  V.  Kemp,  Cart.  4,  5 ;  S.  C.  Eq.  Ca.  Ab.  216,  pi.  7  ;  Buffar  v.  Bradford, 
2  Atk.  220  ;  Morley  v.  Bird,  a  Ves.  628. 

(c)  Humphrey  v.  Tayleur,  Arab.  136  ;  S.  C.  7  Bac.  Abr.  (Gwill.  ed.)  363 ;  Larkins 
V.  Larkins,  3  B.  &  P.  16  ;  Short  d.  Gastrell  v.  Smith,  4  East,  419. 

(d)  Page  V.  Page,  2  P.  W.  489. 

(e)  Doe  d.  Stewart  v.  Sheffield,  13  East,  526. 

(/)  Viner  v.  Francis,  2  Bro.  C.  C.  658,  (Perkins's  ed.  658,  note  a;)  S.  C.  2  Cox, 
190. 


three  individuals,  and  one  of  them  dies  in  the  lifetime  of  the  testator,  the  share  of 
such  person  does  not  vest  in  the  survivors,  but  sinks  into  the  residue.  Commonwealth 
V.  Nase,  1  Ashroead,  242.  See  Frazier  v.  Frazier,  2  Leigh,  642 ;  Nelson  v.  Moore,  1 
Ired.  Eq.  31 ;  Mebane  v.  Womack,  2  Jones,  Eq.  (N.  Car.)  293. 

1  See  Jackson  v.  Staats,  11  Johns.  337  ;  Jackson  v.  Merrill,  6  Johns.  185.  Where 
a  testator  devised  lands  to  his  son,  and  his  daughter,  and  two  grandsons,  (surviving 
children  of  a  deceased  daughter,)  to  be  divided  between  them  into  three  parts, -one 
third  to  the  son,  one  third  to  the  daughter,  and  the  other  third  to  the  two  grandsons ; 
and  devised  other  portions  to  other  children  in  full  of  their  share  of  his  estate ;  and 
charged  the  devisees  of  the  first  three  parts  with  the  payment  of  his  debts,  in  equal 
thirds  ;  and  one  of  the  grandsons  died  in  the  lifetime  of  the  testator,  unmarried,-^t 
was  held,  that  the  devise  to  him  did  not  lapse,  bat  survived  to  his  brother.  Anderson 
V.  Parsons,  4  Greenl.  486. 
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A  gift  to  executors  has  sometimes  been  construed  as  a  gift  to 
a  class,  and  as  such  carrying  the  entire  subject  of  gift  to  the 
individuals  composing  the  class,  i.  e.  sustaining  the  office,  at  the 
death  of  the  testator,  though  made  tenants  in  common,  in  exclu- 
sion of  any  who  die  in  the  testator's  lifetime.  Such  has  been 
adjudged  to  be  the  effect  of  a  bequest  "  to  my  executors  herein- 
after named,  to  enable  them  to  pay  my  debts,  legacies,  funeral 
and  testamentary  charges,  and  also  to  recompense  them  for  their 
trouble,  equally  between  them."  (a) 

*  If,  however,  the  objects  are  to  be  ascertained  at  [  297  ] 
some  period  or  event  which  happens  in  the  testator's 
lifetime,  the  subsequent  decease  of  any  member  or  members  of 
the  class  in  such  lifetime  would,  according  to  the  general  notion, 
occasion  the  lapse  of  their  shares,  in  the  same  manner  as  if  the 
gift  had. been  originally  made  in  favor  of  the  individuals  answer- 
ing the  description.  Thus,  if  the  gift  be  to  the  children  of  A 
who ,  shall  be  living  at  the  decease  of  A,  as  tenants  in  common, 
and  A  happens  to  die  in  the  testator's  lifetime,  leaving  four 
children,  A,  B,  C,  and  D,  one  of  whom  afterwards  dies  in  the 
lifetime  of  the  testator,  the  one  fourth  share  of  such  deceased 
child  would  lapse  ;  the  result  being,  in  the  events  which  have 
happened,  precisely  the  same  as  if  the  gift  had,  in  the  first 
instance,  been  made  to  A,  B,  C,  and  D,  as  tenants  in  common. 
Such  certainly  was  the  opinion  of  Sir  R.  P.  Arden, 
M.  R.,  in  the  case  of  Allen  v.  Callow;  (b)  *but  the      [298] 

(a)  Knight  v.  Gonld,  2  My.  &  K.  295.  But  in  Barber  v.  Barber,  3  My.  &  C.  688, 
where  a  testator  ■  bequeathed  one  moiety  of  the  residue  of  his  property,  in  a  certain 
event  which  happened,  to  his  executors  therein  named  ;  and  in  another  event  (including 
the  former)  which  also  happened,  he  directed  that  the  entire  property  should  "  devolve 
to  [four  persons,  naming  them]  to  be  divided  betwixt  them  in  equal  proportions,  and 
their  heirs  forever ; "  and  added,  "  which  last-mentioned  four  persons  I  also  appoint 
as  my  executors,  ia  see  that  everything  is  duly  executed  and  performed  according  to 
my  will  and  desire  therein."  The  testator  appointed  two  other  persons  as  additional 
executors,  and  at  the  foot  of  his  will  wrote  as  follows :  "  It  must  be  understood  to 
be  my  will  and  intention,  that  if  either  or  more  than  one  of  my  executors  shall  refuse 
to  accept  the  trust  and  act  as  executor,  then  I  annul  totally  my  bequest  of  my  prop- 
erty to  every  such  person  as  shall  refuse  to  take  the  trusts  upon  himself."  One  of 
the  executors  having  renounced  the  trusts,  his  share  was  claimed  by  the  other  three, 
who  contended  that  the  four  executors  to  whom  the  gift  was  made  were  to  be  consid- 
ered as  a  class,  and  that  the  three  who  proved  constituted  the  class ;  but  Lord  Cot- 
tenham,  after  a  full  examination  of  the  authorities,  held  that  the  share  lapsed  to  the 
next  of  kin,  inasmuch  as  the  gift  was  not  to  executors  described  as  such,  but  to  indi- 
viduals nominatim,  though  appointed  executors ;  and  his  Lordship  considered  it  as 
analogous  to  a  gift  to  B,  C,  and  D,  children  of  A,  as  tenants  in  common,  which,  of 
course,  would  not  be  a  gift  to  children  as  a  class,  so  as  to  entitle  such  of  the  legatees 
as  might  be  living  at  the  death  of  the  testator.  And  with  respect  to  the  moiety  which 
was  given,  in  the  first  instance,  to  the  "executors"  simply  as  such,  his  Lordship  con- 
sidered that  this  was  qualified  and  explained  by  the  subsequent  clause,  and  indeed, 
unless  so  construed,  it  would  carry  the  half,  not  to  the  four,  but  to  the  six  executors. 

(J)  2  Ves.  289.  See  also  Ackerman  v.  Burrows,  3  Ves.  &  B.  54,  where  the  testator 
addressed  a  letter  {which  was  adjudged  to  be  testamentary)  to  his  mother  and  sisters, 
in  which  he  desired  that,  in  a  certain  event,  his  property  might  be  divided  amongst 
them.  Sir  William  Granf,  M.  R.,  held  that  the  share  of  a  sister  who  died  in  the 
testator's  lifetime  lapsed ;  but  a  case  so  peculiar,  and  apparently  decided  upon  its 
particular  circumstances,  throws  very  little  light  on  the  general  principle. 
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point  did  not  arise,  and  the  propriety  of  the  construction 
seems  questionable,  for  it  is  difficult  to  perceive  why  the 
throwing  into  the  description  of  children  an  additional  ingre- 
dient, by  requiring  them  to  be  living  at  a  given  period,  should 
vary  in  other  respects  the  construction  applicable  to  the  gift.  It 
is  not  the  less  a  gift  to  a  class  because  a  special  qualification  is 
superadded ;  and  the  fact  that  the  event  which  regulates  the 
qualification  occurs  in  the  testator's  lifetime,  and  therefore  pre- 
cludes future  accessions  to  the  class,  has  no  farther  influence 
upon  the  construction  than  the  death  in  the  testator's  lifetime, 
of  a  person  whose  children  are  simply  objects  of  gift,  which  we 
have  seen  does  not  prevent  its  being  considered  as  a  gift  to  a 
class,  and  as  such  comprising  the  objects  living  at  the  death  of 
the  testator.  Had  the  Courts  held  that,  in  order  to  attract  the 
rule  of  co'nstruction  peculiar  to  classes,  it  was  essential  Jhat  the 
class  should  be  susceptible  of  increase  as  well  as  of  diminution, 
there  would  have  been  something  like  a  principle  to  proceed 
upon  ;  but  the  distinction  between  a  gift  to  the  children  of  A, 
who  dies  in  the  testator's  lifetime,  and  a  gift  to  the  children  of 
A  living  at  the  .decease  of  B,  a  person  who  dies  in  the  testator's 
lifetime,  seems  to  be  purely  arbitrary.  It  is  submitted,  therefore, 
that  even  in  the  latter  case,  the  gift  ought,  upon  sound  principles 
of  construction,  to  be  held  to  comprise  such  of  the  children  liv- 
ing at  the  decease  of  B  as  survive  the  testator,  notwithstanding 
B's  death  in  the  testator's  lifetime  ;  but  the  reader  will  not  for- 
get that  this  view  of  the  matter  is  unsupported  by  direct  au- 
thority, and  that  it  even  stands  opposed  to  the  slight  indication 
of  judicial  opinion  which  can  be  gleaned  from  the  reports. 

*  It  is  not  clear  what  would  be  the  effect  of  a  gift  to 
[  299  ]  certain  other  classes  of  persons,  as  to  the  next  of  kin  or 
relations  as  tenants  in  common  of  A,  a  person  who 
dies  in  the  lifetime  of  the  testator,  in  the  event  of  any  of  the 
next  of  kin  or  relations  dying  in  the  interval  between  the  decease 
of  A  and  of  the  testator ;  since,  in  every  case  where  such  a  gift 
has  occurred,  (and  in  which  the  entirety  has  been  held  to  belong 
to  the  surviving  next  of  kin  at  the  death  of  the  testator,)  the 
bequfst  seems  to  have  contained  no  words  which  could  operate 
to  sever  the  joint-tenancy,  (a) 

Where  the  devise  which  lapses  comprises  the  legal  or  beneficial 
ownership  onYy,  of  course  its  failure  creates  a  vacancy  in  the  dis- 
position merely  to  that  extent.  Thus,  if  a  testator  devise  lands 
to  the  use  of  A  in  fee,  in  trust  for  B  in  fee,  and  A  die  in  the 
testator's  lifetime,  the  legal  estate  comprised  in  the  lapsed  devise 
to  A  devolves  to  the  testator's  heirs,  (or  if  the  will  has  been 
made  or  republished  since  1837,  and  contains  a  residuary  devise, 
then  to  the  residuary  devisee,)  charged  with  a  trust  in  favor  of 

(a)  Bridge  v.  Abbot,  3  Bro.  C.  C.  224,  (Perkins's  ed.  227,  note  o ;)  Vaux  v.  Hen- 
derson, 1  J.  &  W.  388,  n. 
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B,  whose  equitable  interest  under  the  devise  is  not  affected  by 
the  death  of  his  trustee.  An  example  of  the  converse  case  is 
afforded  by  the  recent  case  of  Doe  d.  Shelly  v.  Edlin,  {a)  where 
a  testator  gave  (inter  alia)  to  A  his  real  estates,  to  hold  to  A, 
his  exceptors,  administrators,  and  assigns^  upon  trust  to  receive 
the  rents  and  profits  thereof,  and  pay  the  same  to  B  for  her  life, 
for  her  separate  use,  free  from  the  control  of  her  husband ;  and 
after  the  decease  of  B,  upon  trust  to  convey  the  real  estates  to 
such  uses  and  in  such  manner  as  B,  by  deed  or  will,  should 
appoint.  B  died  in  the  testator's  lifetime.  It  was 
held,  nevertheless,  that  the  legal  inheritance  *  passed  [  300  ] 
to  A  under  the  devise,  {b)  Lord  Denman  suggested 
a  doubt  whether  the  doctrine  would  apply  to  a  case  in  which 
the  trustee  had  no  duty  to  perform,  as  in  the  case  of  a  devise 
to  the  use  of  A  in  fee  in  trust  for  B.  It  seems  difficult  to  dis- 
cover any  solid  ground  for  distinguishing  such  cases. 

And  here  it  may  be  noticed  that  where  an  estate  is  devised 
to  one,  charged  with  a  sum  of  money,  either  annual  or  in  gross, 
in  favor  of  another,  the  charge  is  not  affected  by  the  lapse  of  the 
devise  of  the  onerated  property.  Thus,  if  Blackacre  be  devised 
to  A  and  his  heirs,  charged  with  or  on  condition  that  he  pay 
^50  a  year,  or  the  sum  of  £500,  to  B,  and  it  happens  that  A 
dies  in  the  testator's  lifetime,  his  (the  testator's)  heir-at-law  (or 
his  residuary  devisee,  if  the  wiU  is  subject  to  the  new  law,)  will 
take  the  estate  charged  with  the  annuity  or  legacy  in  ques- 
tion, (c)  This  principle  is  strongly  exemplified  in  the  case  of 
Oke  V.  Heath,  (d)  in  which  a  person  having  a  power  of  appoint- 
ment over  a  sum  of  money,  by  will  appointed  a  less  sum  (part 
of  the  fund  in  question)  to  A ;  and  in  consideration  thereof,  A 
was  to  pay  to  his  mother  an  annuity  of  £100  during  her  Ufe,  for 
her  separate  use,  and  to  enter  into  a  bond,  with  a  penalty,  for 
the  payment  thereof ;  and  the  testratrix  gave  the  residue  of  what 
she  had  power  to  dispose  of  to  B.  A  died  in  the  testatrix's  life- 
time ;  yet  the  mother  was  held  to  be  entitled  to  her  annuity  out 
of  the  fund,  the  whole  of  which,  by  the  death  of  A,  had  de- 
volved to  B,  the  residuary  appointee,  (e)  ^ 

In  the  converse  case,  namely,  where  the  person  for  whom  rnb 
money  is  to  be  raised  dies  in  the  testator's  lifetime,  it 
is  more  difficult  to  determine  the  destination  of  *the  [  301  ] 
lapsed  interest,  the  question  being  then  embarrassed  by 
the  conflicting  claims  of  the  devisee  6f  the  lands  charged,  and 
of  the  heir  of  the  testator:  the  former  contending  that  the 
charge  has  become  extinct  for  his  benefit ;   and  the  latter,  that 


a)  4  Adol.  &  Ell.  582. 
6)  4  Adol.  &  Ell.  582 


c)  Wigg  V.  Wigg,,  1  Atk.  382  ;  Hills  v.  Worley,  2  Atk.  605. 

d)  1  Vei    ~  " 


\d)  1  Ves.  Sen.  135. 

(e)  A.-G.  V.  Milner,  3  Atk.  112;  Croft  v.  Slee,  4  Ves.  60.    But  such,  a  gift  as  that 
in  A.-G.  V.  Milner  would  now  be  held  to  be  vested. 
27* 
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the  lapsed  sum  is  to  be  regarded  as  real  estate,  undisposed  of  by 
the  will. 

This,  at  least,  is  clear,  that  where  land  is  charged  with  a  sum 
of  money  upon  a  contingency,  and  the  contingency  does  not 
happen,  the  charge  sinks  for  the  benefit  of  the  devisee,  (a)  As 
in  the  case  of  a  devise  of  land  to  A,  charged  with  a  legacy  to 
B,  provided  B  attain  the  age  of  twenty-one,  as  to  which  Lord 
Eldon  (b)  has  observed,  "  The  3evise  is  absolute  as  to  A,  unless 
B  attain  the  age  of  twenty-one ;  if  he  does^  he  is  to  have 
the  legacy.  But  his  attaining  the  age  of  twenty-one  is  a  con- 
dition, upon  which  alone  he  is  to  have  it ;  and,  if  he  does  not 
attain  that  age,  then  the  wiU  is  to  be  read  as  if  no  such  legacy 
had  been  given,  and  the  heir-at-law  does  not  come  in,  because 
the  whole  is  absolutely  given  to  the  devisee  :  but  a  gift  which 
fails  must  clearly  be  intended,  upon  the  failure  of  the  con- 
dition, to  be  for  the  benefit  of  the  devisee."  It  would,  of 
course,  be  immaterial,  in  such  case,  whether  the  death  of  the 
legatee  during  minority  occurred  in  the  testator's  lifetime  or 
afterwards. 

Where  a  legacy,  payable  in  futwo^  though  not  expressly  cou- 
tingent,  is  bequeathed  in  such  a  manner  as  that  it  would  fail  by 
the  death  of  the  legatee  before  the  time  of  payment^  (and  such, 
is  always  the  rule  where  the  postponement  is  referable  to  the 
circumstances  of  the  legatee,  and  is  not  made  for  the  conven- 
ience of  the  estate,^)  the  case  evidently  falls  within 
[  302  ]  the  principle  of  Lord  Bldon's  *  reasoning  •,  and,  con- 
sequently, if  the  legatee  die  before  the  vesting  age, 
whether  in  the  lifetime  of  the  testator  or  not,  the  charge  sinks  in 
the  estate. 

It  is  to  be  observed,  also,  that  a  legacy  which,  though  origi- 
nally made  contingent,  becomes  absolute  by  the  effect  of  events 
in  the  testator's  lifetime,  (subject,  of  course,  to  a  liability  to 
failure  by  lapse,)  is  to  be  regarded,  in  applying  the  doctrine  in 
question,  in  precisely  the  same  light  as  if  it  were  originally 
absolute.  Thus,  if  land  be  devised,  charged  with  a  specific 
to  A,  on  condition  of  his  attaining  the  age  of  twenty-one 

Sirs,  and  A  do  attain  that  age,  and  subsequently  die  in  the 
testator's  lifetime,  the  gift  receives  the  same  construction  as  if  it 
had  not  originally  been  made  conditional  on  his  attaining  the 
prescribed  age. 

(a)  1  Ves.  Sen.  135. 

(6)  In  Sydenham  v.  Tregonwell,  3  Dow,  312. 

1  A  legacy  charged  upon  real  estate  becomes  lapsed  by  the  death  of  the  legatee 
before  the  time  of  payment,  only  in  those  cases  in  which  the  payment  was  postponed 
by  the  testator  in  reference  to  the  situation  and  circumstances  or  tlie  legatee,  and  not 
where  it  was  postponed  for  the  convenience  of  the  estate,  or  of  the  person  charged 
with  the  payment  of  the  legacy.  Harris  v.  Fly,  7  Paige,  421.  See  Goulbourn  v. 
Brooks,  2  T.  &  Coll.  589 ;  Doriner's  Appeal,  2  Watts  &  S.  372 ;  2  Williams,  Ex.  (2d 
Am.  ed.)  900,901. 
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With  respect  to  the  general  question,  as  to  the  ctestination  of 
sums  charged  on  real  estate,  which  lapse  by  the  event  of  the 
legatee  dying  in  the  testator's  lifetime,  no  direct  authority  can 
be  adduced ;  but  as  there  seems  not  to  be  any  solid  distinction 
between  such  cases  and  those  in  which  the  gift  of  the  specific 
sum  is  void  ab  initio,  recourse  is  naturally  had  to  the  cases  on 
this  point,  which  supply  much  matter  for  comment.  The  prin- 
ciple as  between  the  heir  and  devisee  of  the  land  is,  in  the 
words  of  a  late  eminent  Judge,  (a)  that  if  the  devise  "to  a 
particular  person,  or  for  a  particular  purpose,  is  to  be  considered 
as  intended  by  the  testator  as  an  exception  from  the  gift  to  the 
residuary  devisee,  the  heir  takes  the  benefit  of  the  failure.  If  it 
is  to  be  considered  as  intended  by  the  testator  to  be  a  charge 
only  on  the  estate  devised,  and  not  an  exception  from  the  gift,, 
the  devisee  will  be  entitled  to  the  failure." 

*  The  foUovring  are  the  decisions  in  favor  of  the  heir.  [  303  ] 
In  Arnold  v.  Chapman,  (b)  a  testator  devised  a  copy- 
hold estate  to  Chapman,  he  causing  to  be  paid  to  his  executors 
the  sum  of  £1000;  and,  after  payment  of  debts  and  legacies, 
he  devised  all  the  remainder  of  his  estate  to  the  Foundling 
Hospital.  As  the  bequest  of  the  £1000  to  the  Hospital  was 
void,  a  question  arose  whether  it  should  go  to  the  heir,  or  sink 
for  the  benefit  of  the  devisee.  Lord  Hardwicke  held  that  the 
heir  was  entitled  by  way  of  resulting  trust,  observing,  "  As  this 
charge  is  well  made  on  the  estate,  but  not  well  disposed  of,  by 
reason  of  the  act,  it  must  be  considered  as  between  the  heir  and 
the  HosJ)ital,  [qu.  devisee  ?]  as  part  of  the  real  estate  undisposed, 
and  must  be  fomhis  benefit." 

In  the  next  case  of  Grosvenor  v.  Hallam,  (c)  a  testator  devised 
to  his  executors  and  their  heirs  a  messuage  in  Ipswich,  subject 
to  the  annual  payments,  making  together  £10,  thereinafter  given 
and  forever  charged  thereon,  and  all  other  his  real  estate,  in  trust 
to  be  sold,  directing  the  moneys  arising  fi"om  the  sale,  and  bis 
personal  estate,  to  be  distributed  as  therein  mentioned.  The 
testator  then  gave  the  £10  a-year  to  charity.  Lord  Camden 
held  that  the  heir  was  entitled.  "  The  rule  as  to  real  estate  is," 
said  his  Lordship,  "  that  where  the  intention  of  a  testator  is  to 
devise  the  residue  exclusive  of  a  part  given  away,  the  residuary 
devisee  shall  not  take  that  part  in  any  event.  If  he  had  said, 
'  I  give  my  estates  over  and  above  the  rent-charge,'  it  would 
have  been  more  plain ;  it  is  the  same  thing  as  if  he  had  so  ex- 
pressed himself.  The  rent-charge  is  severed  forever  from  the 
devise,  which  he  gives  to  the  residuary  legatees." 

So  in  Bland  v.  Wilkins,  (rf)  before  Sir  Thomas  Sewell,  where 

(a)  Vide  Sir  Jahn  Leach's  judgment  in  Cooke  v.  Stationers'  Company,  3  My.  & 
E.  264. 
(6)  1  Ves.  Sen.  108. 
(cj  Amb.  643  ;  S.  C.  1  Bro.  C.  C.  61,  n. 
(rf)  In  1782,  cited  1  Bro.  C.  C.  61. 
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landls  were  given   to   E.   N.   in  fee  upon   condition 
[304]      *that    her  executors   or    administrators    should   pay 
£10  to  a  charity.      His  Honpr   held  that  the   £10 
should  go  to  the  heir,  as  part  of  the  produce  of  the  land  undis- 
posed of. 

The  authority  of  Arnold  v.  Chapman,  and  the  consequent  su- 
periority of  the  heir's  claim,  was  recognized  by  Sir  John  Leach 
in  the  case  of  Henchman  v.  Attorney-General;  (a) 
[  305  ]  *  though  ultimately  the  House  of  Lords  held  the  charge 
to  be  extinct  for  the  benefit  of  the  devisee  of  the  land, 
yet  the  adjudication  on  the  appeal  was  founded  on  special  cir- 
cumstances, and  did  not  touch  the  general  doctrine.. 

So  far  the  cases  uniformly  support  the  claim  of  the  heir ;  but, , 
unfortunately,  we  have  now  to  deal  witli  a  class  of  contradictory 
decisions  in  favor  of  the  devisee  of  the  land. 

Thus,  in  Jackson  v.  Hurlock,  (ft)  A  devised  to  B  and  her 
heirs  certain  manors,  charged  with  the  payment  of  any  sum  not 
exceeding  £10,000,  to  such  persons  as  he,  by  any  letter  or  writ- 
ing to  be  left  with  her,  should  appoint.  By  a  writing  so  left, 
he  charged  on  the  estate  (int.  al.)  several  sums  to  charitable  and 
superstitious  uses,  amounting  to  about  £6000.  Lord  Northing- 
ton  held  that  these  void  legacies  must  sink  into  the  estate  for 
the  benefit  of  the  devisee.  It  had  been  urged  at  the  bar,  he 
said,  upon  a  mistake,  as  if  the  testator  had  intended,  at  aU 
events,  to  take  £10,000  out  of  the  estate,  whereas  he  meant 

(a)  2  Sim.  &  Stu.  498.  A  testator  devised  certain  copyhold  lands  to  "W.  H.,  his 
heirs  and  assigns,  upon  condition  that  he,  within  one  month  q|ter  the  decease  of  the 
testator,  paid  to  his  (the  testator's)  executors  a  sum  of  ;£2000,  wmch  he  desired  should 
he  taken  as  part  of  his  personal  estate,  and  disposed  of  in  the  same  manner ;  and  after 
gii*ig  certain  legacies,  he  disposed  of  the  residue  of  his  personal  estate,  including  the  , 
£2000,  in  favor  of  charities.  The  testator  died  without  customary  heir  or  next  of  kin, 
and  the  question  was,  whether  the  ^2000  belonged  to  the  devisee,  the  lord  of  the 
manor,  or  the  Crown.  Sir  J.  Leach,  V.  C,  considered  the  case  of  Arnold  v.  Chap- 
man, to  be  a  decisive  authority  against  the  devisee  ;  and  that  the  lord  of  the  manor 
could  not  be  entitled  to  it,  as  he  takes  only  propter  defectum  tenentis,  and  here  he  had  a 
tenant,  and  had  received  his  fine  upon  admittance.  His  Honor  observed,  that  if  there 
had  been  next  of  kin,  a  question  might  have  been  raised,  whether  the  testator  did  or 
did  not  intend  that  this  sum  of  £2000  should  have  all  the  same  qualities  as  if  it  had  been 
personal  estate  at  his  death.  There  being  no  next  of  kin,  the  Crown  took,  by  force 
of  its  prerogative,  if  real  estate,  because  there  was  no  customary  heir ;  if  personalty, 
because  there  was  no  next  of  kin.  The  question  was  brought  by  appeal  before  Lord 
Brougham,  Who  considered  that,  though  the  Crown  might  take  personalty  as  bona 
vacantia,  it  could  not  take  real  estate  except  by  escheat ;  which  had  no  place  here, 
because  copyholds  must  escheat  (if  at  all)  to  the  lord.  He  thought  that  it  was  not 
material  whether  the  sum  was  considered  to  be  excepted  out  of  the  devise,  and  there- 
fore devolving  to  the  heir,  as  in  Arnold  v.  Chapman,  or  as  a  charge  upon  it,  and  there- 
fore failing  for  the  benefit  of  the  devisee  of  the  land,  as  in  Jackson  v.  Hurlock ;  be- 
cause, as  there  was  no  heir,  and  as  neither  the  lord  (he  having  a  tenant  to  perform  his 
services)  nor  the  Crown  could  take  by  escheat,  and  as  the  holding  it  to  be  personalty 
was  out  of  the  question,  his  Lordship  considered  that  the  cestui  que  trust  had  failed, 
and  that  the  devisee  of  the  land  had  the  benefit  of  the  extinction  of  the  charge  by  the 
necessity  of  the  case.  His  Lordship  observed,  too,  that  the  money  could  not  be 
raised  by  the  aid  of  the  Court,  who,  though  it  would  assist  the  heir  if  there  had  been 
one,  would  not  have  lent  itself  to  the  Crown. 

(6)  Arab.  487  ;  C.  S.  better  reported,  2  Eden,  263. 
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the  reverse.     A  sum  not  exceeding  £10,000  had  put  a  charge 
upon  the  estate  which  could  not  take  place. 

It  does  not  distinctly  appear  whether  his  Lordship  thought 
that  the  fact  of  the  testator  referring  to  a  futui-e  paper  the  nomina- 
tion of  the  objects  of  the  charges,  distinguished  this  case.  Upon 
principle,  there  seems  to  be  no  real  difference  between  such  a 
case  and  that  of  a  charge  disposed  of  in  the  will  containing  the 
disposition  of  the  property;  since  all  the  testamentary  papers 
together  make  but  one  wiU,  (a)  and,  being  ambulatory,  until  the 
death  of  the  testator,  are  at  that  period  to  be  regarded 
as  springing  *  from  one  continuous  and  indivisible  act ;.  [  306  ] 
especially  where  there  is  such  an  express  connection  as 
in  this  case. 

This,  therefore,  may  seem  to  be  a  general  authority  in  favor 
of  the  devisee ;  though  our  reliance  on  it,  as  such,  is  weakened 
by  the  diflB.culty  of  collecting,  from  the  brief  expressions  of  Lord 
Northington,  how  far  the  particular  circumstances  weighed  in 
his  Lordship's  mind. 

So,  in  the  case  of  Barrington  v,  Hereford,  decided  by  Lord 
Bathurst ;  which,  according  to  a  very  short  statement  by  a  re- 
.  porter  of  a  subsequent  period,  (b)  seems  to  have  been  a  bequest 
of  £1000  to  be  laid  out  in  land,  in  trust  for  B,  charged  with  an 
annual  sum  to  a  charity.  It  is  said  that  the  M.  R.  gave  it  (i.  e. 
the  annual  sum)  to  the  residuary  legatee,  but  that  the  Chancel- 
lor decided  in  favor  of  the  specific  devisee,  as  arising  out  of  the 
estate. 

Lord  Eldon  has  (c)  referred  to  this  case,  as  decided  upon  the 
principle  of  Grosvenor  v.  HaUam,  which  his  Lordship  had  pre- 
viously stated  to  be,  that  "  when  the  estate  was  given  to  the 
devisee,  subject  to  a  certain  rent-charge  which  he  created  by  his 
wiU,  severing  the  rent-charge  from  the  devise,  and  thereby  mani- 
festing an  intention  that  it  should  not  go  to  the  devisee ;  the 
uses  being  void,  the  rent-charge  went  to  the  heir  at  law."  This 
view  of  the  result  of  the  decision  is  at  variance,  not  only  with 
the  brief  statement  in  Brown,  but  with  the  remarks  in  Kennell 
■  V.  Abbott,  (d)  of  Sir  R.  P.  Arden,  M.  R.,  who  said,  "that  Lord 
Bathurst  first  thought  the.  heir  entitled,  upon  the  cases  of  Cruse 
V.  Barley,  (e)  and  Arnold  v.  Chapman ;  but  afterwards  his  Lord- 
ship changed  his  opinion,  ami  it  is  now  perfectly  settled, 
that  if  an  estate  is  devised,  charged  *  with  legacies,  and  [  307  ] 
the  legacies  fail,  no  matter  howy  the  devisee  shaU  have 
the  benefit  of  it,  and  take  the  estate." 

So,  in  Baker  «.  Hall,  (/)  where  a  testator  gave  to  the  minister 
or  clergyman  of  a  certain  parish,  forever,  an  annuity  or  rent-, 
charge  of  £35,  to  be  issuing  out  of  a  certain  messuage,  &c.,  for 

(a)  See  Stone  v.  Evans,  2  Atk.  86.  (d)  4  Ves.  8U. 

b)  I  Bio.  C.  C.  62.  -  (e)  3  P.  W.  20,  stated  post, 

'c)  In  Sydenham  v.  Tregonwell,  3  Dow,  212.         (J)  12  Ves.  497. 
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a  charitable  purpose,  with  a  power  of  distress.  He  then  devised 
the  premises,  (subject  to  the  annuity,)  upon  certain  trusts ;  and 
devised  all  the  residue  of  his  real  and  personal  estate  not  therein- 
before disposed  of,  u  pon  other  trusts.  The  question  was,  whether 
the  annuity,  the  devise  of  which  was  void,  went  to  the  residuary 
devisee,  or  to  the  specific  devisee  of  the  lands.  Sir  William 
Grant  said,  that  the  testator  appeared  to  have  expressly  excepted 
the  cmnuity  out  of  the  residue  of  his  estate ;  and  could  never  have 
had  it  in  contemplation  that  it  should  go,  in  any  event,  to  the 
residuary  devisee ;  and  he  decided  that  it  sunk  for  the  benefit  of 
the  specific  devisee. 

As  this  annuity  was  most  carefuUy  excepted  out  of  the  estate, 
it  is  clear  that,  according  to  the  principle  of  Arndld  v.  Chapman, 
and  that  line  of  cases,  it  ought  to  have  gone  to  the  heir ;  and  the 
very  reason  assigned  by  the  M.  R.  for  excluding  the  residuary 
devisee,  was  the  exact  principle  upon  which  his  claim  wfis 
founded.  It  does  not  appear,  however,  from  the  short  report  of 
the  case,  that  any  argument  was  advanced,  or  any  authority 
cited,  on  behalf  of  the  heir,  who  seems,  indeed,  not  to  have 
been  before  the  Court:  the  contest  being  solely  between  the 
two  devisees.^ 

The  question  then  is,  whether,  upon  the  result  of  the  cases,  a 
specific  charge  void  ab  initio  devolves  to  the  heir,  according  to 
Lord  Hardwicke's  decision  in  Arnold  v.  Chapman,  Lord 
[  308  ]  *  Camden's  in  Grosvenor  v,  Hallam,  Sir  Thomas  Sew- 
ell's  in  Bland  v.  Wilkin  s,  and  Sir  John  Leach's  in 
Henchman  v.  A.-G. ;  or  belongs  to  the  devisee  of  the  land, 
according  to  Lord  Northington's  decision  in  Jackson  v.  Hurlock, 
Lord  Bathurst's  in  Barrington  v.  Hereford,  Sir  William  Grant's 
in  Baker  v.  Wall,  and  Sir  R.  P.  Arden's  dictum  in  Kennell  v. 
Abbott.2 

Now,  considering  that  the  first  four  cases  were  all  decided 
upon  the  general  principlcj  and,  the  first  two  particularly,  after 
great  consideration,  and  that  they  include  the  latest  determina- 
tion on  the  subject;  and  considering,  too,  that  of  the  latter 
class  of  cases,  .lackson  v.  Hurlock  may  have  been  decided  upon 
its  particular  circumstances,  Barrington  v.  Hereford  has  been 
referred  to  by  Lord  Eldon  as  a  contrary  decision,  and  Baker  i;. 
Wall  was  decided  in  the  absence  of  the  heir,  |io  hesitation  can 
be  felt  in  yielding  to  the  authority  of  the  first  class  of  cases, 
whose  preponderance  seems  farther  increased  by  the  dicta  of 
Lord  Eldon,  who,  on  more  than  one  occasion,  (a)  has  treated 
the  cases  in  favor  of  the  devisee,  as  exceptipns  to  the  general 

(o)  19  Ves.  363;  3  Dow,  212. 


iSeo  the  remarks  on  this  case  in  Boyle's  Law  of  Charities,  (Lond.  ed.  1837,)  371. 

''See  the  remarks  on  tliese  cases  in  Boyle's  Law  of  Charities,  (Lond  ed.  1837.) 

362,  cJscj.  " 
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rule,  his  language  being,  "  That  where  the  gifts  rendered  void 
by  the  statute,  did  not  go  to  the  heir,  they  all  seem  to  have  been 
decided  upon  one  or  other  of  these  grounds,  that  the  heir-at-law 
was  completely  disinherited,  and  that  his  claim  was  barred  un- 
der the  intention  of  the  testator."  Although  this  remark  goes 
but  a  little  way  in  reconciling  the  two  classes  of  cases,  (in  the 
latter  of  which  the"  intention  to  "  disinherit  the  heir "  was  not 
indicated  more  forcibly  than  in  the  former,)  it  shows  the  opinion 
of  this  great  Judge,  that  the  general  principle  was  in  favor  of 
the  heir. 

The  conclusion,  too,  which  the  writer  has  ventured 
to  *  draw  from  the  contradictory  decisions  on  the  sub-  [  309  ] 
ject  under  discussion,  seems  to  be  powerfully  confirmed 
by  the  cases  treated  of  in  a  subsequent  chapter,  (ffl)  establishing 
that  where  the  devise  of  a  sum  of  money  out  of  the  produce  of 
land  directed  to  be  sold,  is  void  ab  initio,  such  interest  belongs 
to  the  heir,  and  not  to  the  residuary  devisee  of  the  fund.  These 
cases  stand  related  to  the  class  of  cases  under  consideration  by 
so  obvious  and  intimate  an  analogy,  that  it  would  be  impossible 
in  these  to  decide  against  the  heir,  without  shaking  the  authority 
of  those  decisions ;  since,  whatever  difference  exists  between  the 
two  classes  of  cases  is  the  other  way ;  for,  of  course,  the  fact  of 
the  estate  being  directed  to  be  converted  must,  so  far  as  it  goes, 
strengthen  the  claim  of  the  residuary  devisee  of  the  fund ;  it 
cannot  aid  that  of  the  heir. 

The  doctrine  of  lapse  has  been  modified  by  the  recent  Act  in 
three  important  particulars.  First,  by  s.  25,  which  provides, 
"  That  unless  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended 
to  be  comprised  in  any  devise  in  such  will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  the  law,  or  otherwise  incapable  of  taking  effect,  shall  be  in- 
cluded in  the  residuary  devise  (if  any)  contained  in  such  will." 

The  first  inquiry  suggested  by  the  preceding  remarks  will  be, 
whether  and  to  what  extent  this  enactment  disposes  of  the  de- 
batable point  respecting  the  destination  of  a  specific  sum  given 
out  of  real  estate  to  a  person  who  dies  in  the  testator's 
lifetime,  or  the  gift  of  which  is  void  *  ab  initio.  It  is  [  310  ] 
apprehended  that  the  act  applies  to  such  a  case ;  for  a 
sum  of  money  charged  on  land  is  clearly  "  an  interest "  in  real 
estate ;  and,  looking  at  the  comprehensive  .terms  of  the  enact- 
ment, it  seems  impossible  to  consider  it  as  merely  having  the 
effect  of  substituting  the  residuary  devisee  for  the  heir,  in  order 

(a)  Page  v.  Leapingwell,  18  Ves.  463  ;  Gibbs  v.  Eumsey,  2  Ves.  &  B.  294;  Jones 
V  Mitchell,  1  Sim.  &  S.  290.  See  also  Cruse  v.  Barley,  3  P.  W.  20;  and  Collins  v. 
Wakeman,  2.  Ves.  Jun.  685.  But  see  Cooke  v.  Stationers'  Company,  3  My.  &  K. 
262 ;—  all  stated  post. 
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to  prevent  intestacy,  which,  though  probably  the  immediate  de- 
sign, is  evidently  not  the  full  scope  of  the  clause.  If  so  restricted, 
it  would  have  left  untouched  the  old  contest  between  the  heir 
and  the  devisee  of  the  land:  except,  indeed,  by  substituting  the 
residuary  devisee  for  the  heir.  Passing  by  both  the  former  com- 
petitors, the  statute  lets  in  a  third  party,  whose  claim  was  little 
thought  of  under  the  old  law,  (a)  namely,  the  general  residuary 
devisee,  and  who  seems  now  to  he  placed  for  all  purposes  in  the 
position  of  a  deceased  specific  devisee,  and  to  take  whatever 
would  have  devolved  to  such  devisee  if  he  had  survived  the  tes- 
tator, (supposing,  of  course,  the  gift  not  to  be  of  a  nature  which 
would  cause  it,  independently  of  the  doctrine  of  lapse,  to  fail  by 
the  decease  of  the  object.)  For  instance,  if  a  testator,  by  a  will 
made  since  1837,  devise  Blackacre  to  A,  he  paying  to  B  £500, 
and  all  the  residue  of  his  estate  to  C,  and  it  happen  that  B  dies 
in  the  testator's  lifetime,  the  charge  wiU  not  sink  for  the  benefit 
of  A  but  will  be  raisable  for  the  residuary  devisee :  a  result 
which  probably  would,  in  general,  iU  accord  with  the  actual 
intention.  But  the  disappointment  of  intention  in  this  particular 
case  may  well  be  endured  for  the  sake  of  the  convenience  of  a 
general  rule. 

If,  however,  the  will  were  anterior  to  the  year  1838,  or  if 
(whatever  be  its  date)  it  does  not  contain  an  operative  residuary 
devise,  or  the  sum  charged  (whose  destination  is  in  dis- 
[  311  ]  pute)  affects  *  the  property  comprised  in  such  devise, 
of  course  the  question  between  the  heir  and  the  devisee 
of  the  land  may  even  now  arise;  so  that  the  old  law  still  deserves 
the  undiminished  attention  of  the  student  and  practitioner. 

It  is  clear,  also,  that  the  statute  does  not  apply  to  the  class  of 
cases  first  noticed,  in  which  the  gift  of  a  sum  of  money  charged 
upon  land  on  a  contingency,  is  defeated  by  the  failure  of  the 
event,  (whether  it  be  the  decease  of  the  object  before  a  certain 
age,  or  otherwise,)  and  not  by  lapse. 

The  next  alteration  in  regard  to  lapse  relates  to  devises  in 
taU,  as  to  which  s.  32  provides, "  That  where  any  person  to  whom 
any  real  estate  shall  be  devised  for  an  estate  tail,  or  an  estate  in 
quasi  entail,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue 
who  would  be  inheritable  under  such  entail,  and  any  such  issue 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of , the  testator,  unless 
a  contrary  intentioq  should  appear  in  the  will." 

The  third  and  remaining  alteration  concerns  gifts  to  the  chil- 
dren or  other  issue  of  the  testator,  as  to  which  the  33d  section 
declares,  "  That  where  any  person,  being  a  child  or  other  issue 
of  the  testator,  to  whom  any  real  or  personal  estate  shall  be  de- 
vised or  bequeathed,  for  any  estate  or  interest  not  determinable 
(a)  But  see  Page  v.  Leapingwell,  18  Ve^.  463,  remarked  upon  post. 
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at  or  before  the  death  of  such  person,  shall  die  in  the  lifetime 
of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  de- 
vise or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
will."  1 

*  It  will  be  observed  that  the  words  "  such  issue,"  [  312  ] 
occuring  in  the  32d  section,  admit  of  application  either 
to  the  issue  inheritable  under  the  entail,  surviving  the  deceased 
devisee,  or  the  issue  inheritable  under  the  entail  generally, 
whether  living  at  the  death  of  the  devisee  or  not.  According  to 
the  latter  construction,  if  there  be  issue  living  at  the  death  of 
the  devisee  or  legatee,  and  also  issue  living  at  the  death  of  the 
testator,  the  requisition  of  the  statute  is  satisfied,  though  the 
same  issue  should  not  exist  at  both  periods.  Thus,  if  lands  be 
devised  to  A  in  tail,  who  dies  in  the  testator's  lifetiine,  leaving 
an  only  child,  and  such  child  afterwards  die  in  the  testator's  life- 
time, leaving  issue  who,  or  any  of  whom,  survive  the  testator, 
the  devise  would,  it  is  conceived,  be  preserved  from  lapse.  In 
the  33d  section,  however,  there  is  more  difficulty  in  adopting  a 
similar  construction  ;  for  in  this  clause  the  words  "  such  issue  " 
would  seem  to  apply  exclusively  to  the  issue  living  at  the  death 
of  the  devisee  or  legatee  ;  and  if  so,  the  result  would  be,  that  in 
the  case  of  a  gift  to  a  child  of  the  testator,  if  it  should  happen 
that  such  chUd  dies  in  his  lifetime  leaving  issue,  and  such  issue 
also  dies  leaving  issue  who  survives  the  testator,  (certainly  rather 
a  large  assemblage  of  contingencies  to  be  crowded  into  the  tes- 
tator's lifetime,)  the  existence  of  the  last-mentioned  issue  woTild 
not  prevent  the  lapse,  the  issue  surviving  the  testator  not  being 
the  same  issue  as  existed  at  the  death  of  the  legatee.  But  ™re, 
also,  possibly  a  liberal  construction  would  be  adopted,  by  con- 
sidering the  word  "  issue  "  to  be  used  as  nomen  collectivum, 
namely,  as  including  every  generation  of  issue,  and  not  merely 
as  designating  the  particular  individual  or  individuals  living  at 
the  death  of  the  legatee ;  so  that  the  existence  of  any  person 
belonging  to  the  same  line  of  issue  at  the  death  of  the  testator 
would  suffice  to  prevent  the  lapse  ;  and  in  favor  of  this 
construction  may  be  urged  *the  desirableness  of  assimi-  [  313  ] 
lating  the  effect  of  these  two  sections  of  the  statute, 
from  the  penning  and  juxtaposition  of  which  it  is  hardly  to  be 
supposed  that  any  such  difference  was  intended.  The  desired 
uniformity,  of  course,  might  be  attained  by  adopting  the  narrow 
construction  of  both  enactments  ;  but  to  this  it  is  probable  the 
Courts  would  be  more  disinclined.  Nothing  but  judicial  author- 
ity can  set  at  rest  either  of  these  questions. 


1  Ante,  301,  note. 
VOL.  I.  28 


326  DOCTRINE   OF   LAPSE. 

Of  course,  the  application  of  both  the  enactments  in  question 
is  excluded  where  the  devise  in  tail  or  the  gift  to  the  testator's 
child  or  issue  is  expressly  made  contingent  on  the  event  of  the 
devisee  or  legatee  surviving  the  testator ;  for  in  such  a  case,  to 
let  in  the  heir  in  tail  under  the  32d  section  would  be  something 
more  than  substitution :  it  would  be  to  give  the  property  to  the 
heir  in  tail  in  an  event  upon  which  the  testator  has  not  devised 
it  to  the  ancestor  ;  and  in  such  a  case  to  hold  the  child  or  other 
descendant  of  the  testator  to  be  entitled  under  the  33d  section, 
would  be  in  direct  opposition  to  the  language  of  the  wiU.  Nor, 
it  is  conceived,  does  the  statute  touch  the  case  of  a  gift  to  one  of 
several  persons  as  joint-tenants ;  for  as  the  share  of  any  object 
dying  in  the  testator's  lifetime  would  survive  to  the  other  or 
others,  such  event  occasions  no  "  lapse,"  to  prevent  which  is  the 
avowed  object  of  both  the  clauses  under  consideration.  The 
same  reasoning  applies  to  a  gift  to  a  fluctuating  class  of  objects 
who  are  not  ascertainable  until  the  death  of  the  testator,  though 
made  tenants  in  common.  Thus,  suppose  a  testator  to  bequeath 
all  his  personal  estate  to  his  children  simply  in  equal  shares,  it 
should  seem  that  the  entire  property  would,  as  before  the  statute, 
belong  to  the  children  who  survive  the  testator,  without  regard 
to  the  fact  of  any  child  having,  subsequently  to  the  date  of  his 
will,  died  in  the  testator's  lifetime,  leaving  issue  who  survive 
him.  As  gifts  to  the  testator's  children  as  a  class  are 
[  314  ]  of  *  frequent  occurrence,  their  exclusion  from  this  pro- 
vision of  the  statute  will  greatly  narrow  its  practical 
operation. 

The  reader  vdll  perceive  that  the  33d  section  does  not  substi- 
tute the  surviving  issue  for  the  original  devisee  or  legatee ;  but 
ma^s  the  gift  to  the  latter  take  effect,  notwithstanding  his  de- 
cea^  in  the  testator's  lifetime,  in  the  same  manner  as  if  his  death 
had  happened  immediately  after  that  of  the  testator.  It  is  pre- 
sumed, therefore,  that  the  subject  of  gift  is,  to  all  intents  and 
purposes,  constituted  the  disposable  property  of  the  deceased 
devisee  or  legatee,  and  as  such  must  follow  the  dispositions  of 
his  will,  so  far  as  that  will,  according  to  either  the  new  or  the 
old  law,  by  which  it  may  happen  to  be  regulated,  is  capable  of 
disposing  and  does  dispose  of  after-acquired  property — a  dis- 
tinction, however,  which  it  will  be  remembered,  applies  only 
to  real  estate.  Hence  (a)  occurs  this  rather  novel  result,  that 
it  cannot  be  predicated  of  any  will  of  a  deceased  person,  whose 
parent  or  any  more  remote  ancestor  is  living,  what  may  be  the 
extent  of  property  which  it  may  eventually  comprise ;  and  no 
final  distribution  can  be  made  pending  this  possibility  of  ac- 
cession. 

(o)  Though  the  will  of  the  original  testator  must  be  under  tlie  new  law,  the  will  of 
the  dying  child  or  descendant-legatee  need  not. 
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Direction  to  employ  steward  held  to  be  imperative,  [p.  347.] 
Auditor  appointed  by  testator,  not  removable,  [p.  348.] 
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I. — In  the  construction  of  wills  the  most  unbounded  indul- 
gence has  been  shown  to  the  ignorance,  unskilfulness,  and  neg- 
ligence of  testators;  no  degree  of  technical  informality,  or  of 
grammatical  or  orthographical  error,  (a)  nor  the  most  perplexing 
confusion  in  the  collocation  of  words  or  sentences  will  deter  the 
judicial  expositor  from  diligently  entering  upon  the  task  of  elicit- 
ing from  the  contents  of  the  instrument  the  intention  of  its  author, 
the  faintest  traces  of  which  will  be  sought  out  from  every  part  of 
the  will,  and  the  whole  carefully  weighed  togethei" ;  ^  but  if,  after 
every  endeavor,  he  finds  himself  unable,  in  regard  to  any  mate- 
rial fact,  to  penetrate  through  the  obscurity  in  which  the  testator 
has  involved  his  intention,  the  failure  of  the  intended  disposition 
is  the  inevitable  consequence.  Conjecture  is  not  permitted  to 
supply  what  the  testator  has  failed  to  indicate  ;  for  as  the  law 
has  provided  a  definite  successor  in  the  absence  of  disposition,  it 

would  be  unjust  to  allow  the  right  of  this  ascertained 
[  316  ]      *  object  to  be  superseded  by  the  claim  of  any  one  not 

pointed  out  by  the  testator  with  equal  distinctness.^ 
The  principle  of  construction  here  referred  to  has  found  expres- 
sion in  the  familiar  phrase,  that  the  heir  is  not  to  be  disinherited 
unless  by  express  words  or  necessary  iniplication  ;  which,  how- 
ever, must  not  be  understood  to  imply  that  a  greater  degree  of 
perspicuity  or  force  of  language  is  requisite  to  defeat  the  title  of 
the  heir  to  the  real  estate  of  a  testator,  than  would  suffice  to 
exclude  the  claim  of  the  next  of  kin  as  the  successor  to  the  per- 
sonalty ;  for  though,  undoubtedly,  on  same  points,  a  difference 
of  consteuction  has  obtained  in  regard  to  these  several  species 
of  property,  that  difference  is  ascribable  rather  to  the  diversity  in 
their  respective  nature  and  qualities,  than  to  any  disparity  of 
favor  towards  the  claims  of  the  heir  and  next  of  kin. 

In  modern  times,  instances  of  testamentary  gifts  being  rendered 
void  for  uncertainty  are  of  less  frequent  occurrence  than  formerly ; 
which  is  owing,  probably,  in  part,  to  the  more  matured  state  of 
the  doctrines  regulating  the  construction  of  wills,  which  have 
now  assigned  a  determinate  meaning  to  many  words  and  phrases 
once  considered  vague  and  insensible,  and  in  part  to  the  more 
practised  skiU  of  the  Courts  in  applying  these  doctrines.^  Hence 
the  student  should  be  cautioned  against  yielding  implicit  confi- 

(a)  See  3  Keb.  49,  pi.  23. 


1  Den  V.  M'Murtrie,  3  Green,  276  ;  Lillard  v.  Reynolds,  3  Iredell,  366 ;  Townsend 
v.  Downer,  23  Vermont,  225  ;  Winder  v.  Smith,  2  Jones,  Law,  (N.  C.)  327. 

2  Kelley  v.  Kelley,  25  Penn.  State  R.  460;  Wooton  v.  Redd,  12  Grattau, 
(Va.n96. 

8  To  avoid  a  will  for  uncertainty,  it  is  not  enough  that  the  dispositions  in  it  are  so 
obscure  and  irrational  that  it  is  difficult  to  believe  they  could  have  been  intended  by 
the  testator,  but  it  must  be  incapable  of  any  clear  meaning.  Mason  v.  Robinson, 
2  Sim.  &  Stu.  295 ;  Wooton  v.  Redd,  12  Grattan,  ( Va.)  196. 
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dence  to  any  early  cases,  (a)  in  which  a  gift  has  been  held  to  be 
void  for  uncertainty,  the  principle  whereof  has  not  been  recog- 
nized in  later  times. 

To  the  validity  of  every  disposition,  as  well  of  personal  as  of 
real  estate,  it  is  requisite  that  there  be  a  definite  subject  and 
object ;  and  uncertainty  in  either  of  these  particulars  is  fatal.^ 

*  II. — A  simple  example  of  a  devise  rendered  void  by  [  317  ] 
uncertainty  as  to  the  intended  subject-matter  of  dispo- 
sition, is  afforded  by  the  early  case  of  Bowman  v.  Millbanke,  {b) 
where  the  words,  "  I  give  all  to  my  mother,  all  to  my  mother," 
were  adjudged  insufficient  to  carry  the  testator's  land  to  his 
mother,  as  it  was  wholly  doubtful  and  uncertain  to  what  the 
word  "  all "  referred. 

In  the  more  recent  case  of  Mohun  v.  Mohun,  (c)  the  will  con- 
sisted merely  of  these  words :  "  I  leave  and  bequeath  to  all 
my  grandchildren,  and  share  and  share  alike."  By  a  codicil  the 
testator  appointed  certain  persons  to  be  trustees  for  his  grand- 
children and  nieces :  Sir  Thomas  Plumer,  M.  R.,  held,  that  this 
was  too  uncertain  to  create  a  devise.  It  had  been  contended, 
he  said,  that  the  whole  difficulty  would  be  removed  by  the  trans- 
position of  the  word  "  all,"  which,  in  ii^  present  situation,  was 
without  effect,  the  word  "  grandchildren"  including  all  who  cor- 
respond to  that  description  ;  but  his  Honor  observed,  that  there 
was  uncertainty  both  in  the  subject  and  object  of  the  bequest, 
and  the  Court  could  not  transpose  words  for  the  purpose  of 
giving  a  meaning  to  instruments  that  had  none. 

To  authorize  the  transposition  of  words,  if  is  clearly  not 
enough  (as  hereafter  shown)  that  they  are  inoperative  in  their 
actual  position ;  they  must  be  inconsistent  with  the  con- 
text. In  the  case  just  stated,  the  word  "  all,"  *  though  [  318  ] 
silent  where  the  testator  had  placed  it,  was  not  repug- 
nant ;  and  it  is  observable  that  the  transposition  of  the  word 
"  all,"  even  if  justifiable,  would  not,  according  to  the  case  of 
Bowman  v.  Millbanke,  have  suppKed  a  definite  subject  of  dis- 
position. 

(o)  Ride  V.  Attricke,  1  Eeb.  692,  754,  793 ;  Price  v.  Warren,  Skinn.  266 ;  S.  C. 
2  Efl.  Ca.  Ab.  357. 

(b)  1  Lev.  130;  Sid.  191 ;  Eaym.  97,  S.  C.  But  in  another  early  case,  (Taylor  v. 
Webb,  Styles,  301,  307,  319 ;  S.  C.  nom.  Marrett  v.  Sly,  2  Sid.  75,)  the  words,  "I 
make  my  cousin,  Giles  Bridges,  my  sole  heir,  and  my  executor,"  were  held  to  consti- 
tute the  cousin  devisee  in  fee  of  the  testator's  lands ;  it  being  observed,  that  the  testator 
not  only  made  him  his  heir,  but  his  executor  also ;  and  if  he  should  not  have  the 
lands,  the  word  "  heir  "  was  nugatory,  for,  by  being  executor  only,  he  should  have  the 
goods.  The  word  heir  was  said  to  imply  two  things  :  first,  that  he  should  have  the 
lands  ;  secondly,  that  he  should  have  them  in  fee  simple. 

(c)  r  Swans.  201. 


'  See  Eothmaler  v.  Myers,  4  Desans.  215 ;  Trippe  v.  Frazier,  4  Har.  &  John.  446 ; 
Flint  V.  Hughes,  6  Beavan,  Ch.  342. 
28* 
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Where  the  intended  subject-matter  of  disposition  consists  of 
an  indefinite  part  or  quantity,  the  gift  necessarily  fails  for  uncer- 
tainty. On  this  principle,  a  bequest  of  "  some  of  the  best  of  my 
linen,"  has  been  held  to  be  vofd.^  (a) 

An  instance  of  this  species  of  uncertainty  occurred  in  a  modern 
case,  which  underwent  much  discussion,  [b)  The  testator  de- 
vised lands  to  his  daughter,  Ann  Henry,  for  life,  with  remainder 
to  her  first  and  other  sons  in  tail  male,  remainder  to  his  other 
daughter  Frances.  The  devise  to  Ann  was  upon  condition  that 
she  married  a  man  possessed  of  a  property  at  least  equal  to,  if 
not  greater,  than  the  one  he  left  her.  The  testator  then  pro- 
ceeded as  follows :  "  And  if  she  marries  a  man  with  less  prop- 
erty than  that,  in  that  case  I  leave  her  only  as  much  of  mine 
as  shall  be  equal  to  the  property  of  the  man  she  marries  ;  and 
all  the  remainder  of  my  property  shall  immediately  pass  over, 
and  be  given  up  to  my  second  daughter,  Frances  Henry,  to 
whom  in  that  case  I  bequeath  it."  It  was  held  by  the  House 
of  Lords,  that  the  devise  over  was  void  for  uncertainty,  as  the 
specific  portion  or  share  so  given  over  did  not  appear  in  the  will 
itself.  On  delivering  the  opinion  of  the  Judges,  Gibbs,  C.  J., 
said :  "  The  will  gives  over  an  uncertain  part,  not  specifying  the 
lands  if  to  be  held  in  severalty ;  or,  if  this  should  be  considered 
as  an  undivided  portion  in  the  whole,  it  cannot  be  discovered 
from  the  will  what  that  portion  is.  It  has  hardly 
[  319  ]  *  been  contended,  that  anything  was  given  over  in 
severalty ;  but  it  was  contended,  with  more  color,  that 
the  person  to  take  the  excess  beyond  the  husband's  property, 
would  be  tenant  in  common  with  Ann,  of  a  moiety  or  some 
other  given  share.  It  is  impossible  to  put  the  case  upon  any 
other  ground  than  this :  A  portion  is  given  over,  and  it  cannot 
be  a  portion  to  be  held  in  severalty.  The  only  way  then  is,  that 
the  person  to  take  the  excess  shall  have  some  undivided  portion 
of  the  whole ;  and  if  the  devise  defines  what  that  interest  is,  it 
wiU  be  sufficient  to  give  its  objects  the  benefit  of  it.  But  we 
think  that  the  devise  does  not  define  any  specific  interest  which 
the  object  of  it  can  take.  The  only  ground  upon  which  this  can 
be  contended  to  be  a  tenancy  in  common,  which  supposes  some 
specific  share  is,  that  it  may  be  left  to  a  jury  to  decide  accord- 
ing to  the  values.  The  inconvenience  and  confusion  which 
would  result  firom  this  is  obvious  ;  different  juries  would  set  dif- 
ferent values  on  the  respective  properties  of  the  husband  and 
wife ;  and  the  valuation  must  be  made  too  at  the  period  of  the 

la)  Peck  V.  Halsey,  2  P.  W.  387. 

(6)  Jones  d.  Henry  v.  Hancock,  4  Dow,  145.     See  Gibbon  v.  Harmer,  2  KoU.  Rep. 
425  J  Hoffman  ».  Hankey,  4  My.  &  K.  376,  post. 


1  A  request,  by  a  testator,  that  a  handsome  gratuity  should  be  given  to  each  of  his 
executors,  is  void  for  uncertainty.    Jubber  v.  Jubber,  9  Sim.  503. 
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marriage,  and  at  any  distance  of  time  a  jury  might  be  called 
upon  to  say  what  was  the  value  of  the  property.  It  would  not 
only  be  difficult,  but  in  some  cases  impossible,  to  ascertain  the 
value  in  this  way.  Our  opinion,  however,  does  not  rest  on  the 
inconvenience  and  confusion,  but  on  the  principle  of  law,  that 
such  a  devise  is  not  sufficient  to  create  a  tenancy  in  common. 
If  it  were  so,  it  must  be  upon  the  marriage  of  Ann ;  and  aU  the 
consequences  of  a  tenancy  in  common  must  then  have  taken 
place."  "  They  must  have  been  capable  of  being  separately 
sued  in  all  real  actions,  and  in  actions  of  ejectment,  a  modern 
proceeding  which  has  come  in  the  place  of  real  actions.  Now, 
in  every  real  action,  though  we  do  not  know  from  the  writ,  it 
must  appear  in  the  declaration  what  is  the  specific 
interest  *  in  question,  how  the  title  is  derived,  and  what  [  320  ] 
the  precise  interest  is ;  but  here  there  is  no  such  thing. 
At  the  time  of  Ann's  marriage,  it  could  not  be  collected  from 
the  will  what  the  specific  interest  was.  If  they  were  in  the 
situation  of  tenants  in  common,  see  how  they  could  answer  :  A 
creditor,  who*has  a  demand  against  one  of  them,  institutes  his 
suit,  and  proceeds  to. get  the  lands  by  elegit.  He  has  judgment 
for  a  moiety  of  the  share,  and  the  sheriff  is  directed  to  deliver  a 
moiety.  But  the  share  must  appear  in  order  to  enable  the 
sheriff  to  deUver  the  moiety;  and  no  case  has  ever  occurred, 
where  the  difficulty  has  been  cast  on  the  sheriff  to  ascertain  the 
share.  And  there  is  no  instance  of  a  tenancy  in  common,  where 
the  extent  of  the  interest  could  not  be  ascertained  from  the 
instrument  creating  it.  This  difficulty,  too,  presents  itself: 
Tenants  in  common  have  each  a  right,  to  a  writ  of  partition. 
The  writ  does  not  state  the  share,  but  in  the  declaration  the  pre- 
cise interest  is  stated." 

But  (a)  where  the  gift  comprises  a  definite  portion  of  a  larger 
quantity,  it  is  not  rendered  nugatory  by  the  omission  of  the 
testator  to  point  out  the  specific  part  which  is  to  form  such  por- 
tion, the  devisee  or  legatee  being  in  such  case  entitled  to  select; 
by  which  means  the  subject  of  the  gift  is  reducible  to  certainty ; 
and  id  certum  est  quod  certum  reddi  potest  is  a  settled  rule  in 
the  construction  of  wills.  Thus,  if  a  man  devise  two  acres  out 
of  four  acres  that  lie  together,  it  is  said  that  this  is  a  good 
devise,  and  the  devisee  shall  elect,  {b) 

So,  if  a  testator  devise  a  messuage,  and  ten  acres  of  land 
surrounding  it,  part  of  a  larger  number  of  acres,  the  choice  of 
such  ten  acres  is  in  the  devisee,  (c) 

*  But  if  a  testator,  having  two  closes  called  White-     [  321  ] 
acre,  devises  (not  one  of  his  closes,  but)  his  chse  called 
Whiteacre,  this  does  not  entitle  the  devisee  to  take  either  of  the 

(a)  Peck  V.  Halsey,  2  P.  W.  387. 

(b)  Grace  Marshall's  case,  Dy.  28.1  a,  n. ;  S.  C.  8  Vin.  Abr.  Copyh.  48,  pi.  11. 

(c)  See  Hobson  v.  Blackburn,  1  My.  &  K.  574. 
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closes  at  his  pleasure,  but  the  uncertainty  as  to  which  is  in- 
tended, renders  the  devise  void,  (a) 

Here,  it  may  be  observed,  that,  in  numerous  instances,  a  devise 
or  bequest  of  what  shall  remain  or  be  left  at  the  decease  of  the 
prior  devisee  or  legatee,  has  been  held  to  be  void  for  uncer- 
tainty, (b)  Some  of  these  cases  certainly  had  special  circum- 
stances, and  the  indefiniteness  seems  not  to  have  been  invariably 
considered  to  be  such  as  to  invalidate  the  gift,  (c)  At  all  events, 
the  expression  is  susceptible  of  explanation,  where  the  property, 
or  part  of  it,  consists  of  household  furniture,  or  other  articles  of 
a  perishable  nature,  by  considering  these  words  as  referring  to 
the  expected  dipiinution  of  the  property  by  the  use  and  wear  of 
the  first  taker.  Such,  it  is  clear,  would  be  the  construction,  if 
the  property  (whatever  were  its  nature)  were  given  to  the  first 
taker  expressly  for  life ;  indeed,  there  is  not,  it  is  believed,  any 
case  in  which  such  expressions  have  been  held  to  render  the  gift 
void,  where  the  prior  interest  was  expressly  limited  in  such 
terms  ;  and  the  case  of  Cooper  v.  Williams  (d)  is  an  authority 
against  such  a  construction. 

So,  in  the  recent  case  of  Gibbs  v.  Tait,  (e)  where  a  testa- 
tor bequeathed  a  residue  to  A  for  life,  and  after  her  decease 
or  marriage,  he  gave  what  should  be  remaining  of 
[  322  ]  *  such  residuary  moneys,  to  other  persons,  no  objection 
seems  to  have  been  advanced  to  the  validity  of  the  gift 
on  the  ground  of  uncertainty. 

And  if  the  gift  of  what  shall  be  left  is  preceded  by  a  power  of 
disposition  or  appropriation  reserved  to  the  prior  legatee  in  favor 
of  particular  objects,  the  expression  evidently  points  at  that  por- 
tion of  the  property  which  shall  be  unappointed  or  unappropri- 
ated under  the  power. 

As  in  the  case  of  Surman  v.  Surman,  (/)  where  a  testator 
bequeathed  his  personal  estate  to  his  wife  for  life  or  widowhood, 
with  a  power  to  her  to  apply  the  same  to  her  own  benefit  and 
the  maintenance  of  A  and  B  during  minority ;  and  at  her  de- 
cease or  second  marriage,  he  gave  the  same,  or  so  much  as  should 
then  remain,  to  certain  persons;  this  was  held  to  be  a  good 
bequest  of  the  personal  estate  unapplied  to  the  prescribed  pur- 
poses. 

III. — Uncertainty  in  regard  to  the  objects  oi  gift,  arises  either 
from  the  testator  having  described  such  objects  by  a  term  of  vague 

(a)  Eichardson  v.  Watson,  4.B.  &  Adol.  798.  But  parol  evidence  is  admissible,  to 
remove  such  an  ambiguity.     ( Vide  next  fthapterj 

(6)  Bland  v.  Bland,  2  Cox,  309  ;  Wynne  u.  Hawkins,  1  Bro.  C.  C.  179  ;  Sprange 
V.  Barnard,  2  Bro.  C.  C.  585 ;  Bushman  v.  Filliter,  3  Ves.  7 ;  Wilson  v.  Major, 
11  Ves.  205  J  Bull  V.  Kingston,  1  Mer.  314  ;  Bade  v.  Bade,  5  Madd.  H8. 

(c)  Duhamel  v.  Ardovin,  2  Vea.  Sen.  162 :  Hands  v.  Hands,  1  Durn.  &  East,  437,  n. 
d)  Pre.  Ch.  71,  pi.  64. 

(e)  8  Sim.  132. 

(/)  5  Madd.  123. 
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and  unascertained  signification,  or,  from  his  having  specified  a 
definite  class  or  number  of  persons,  but  having  shown  that  all 
are  not  to  take,  and  then  left  it  in  doubt  which  of  them  he  in- 
tended to  select  as  the  object  or  objects  of^  his  bounty.  Exam- 
ples of  both  kinds  vdU  be  found  in  the  sequel.  It  has  been 
often  laid  down,  that  if  a  devise  be  to  one  of  the  sons  of  J.  S., 
(he  having  several  sons,)  (a)  the  devise  is  void  for 
uncertainty,  and  cannot  be  *  made  good.  ^  (b)  And  if  [  323  ] 
a  man  devise  to  twenty  of  the  poorest  of  his  kindred, 
this  is  void  for  the  uncertainty  who  may  be  adjudged  the  poor- 
est. 2  (c) 

Again,  where  one  (d)  having  three  sons,  J.,  E.,  and  W.,  and 
lands  in  three  counties,  devised  the  lands  in  A.  to  J.,  the  lands 
in  B.  to  E.,  and  the  lands  in  C.  to  W. ;  and  added,  that  if  any 
of  his  said  sons  died,  then  the  one  of  them  to  be  heir  unto  the 
other.  J.,  the  eldest  son,  having  died,  the  land  devised  to  him 
was  claimed  by  the  other  two ;  but  the  Court  (the  Chief  Justice 
doubting)  decided  that  nothing  passed  by  the  clause  in  question, 
as  it  was  not  certain  what  issue  should  have  it.  Some  stress 
was  laid  on  the  fact  that  the  original  devise  conferred  only  an 
estate  for  life. 

On  the  other  hand,  where  (e)  the  testator  devised  to  his  eldest 
son  Blackacre,  to  his  second  son  Whiteacre,  and  to  his  third  son 
Greenacre,  in  taU ;  and  further  willed  that,  in  case  any  of  his 
said  sons  should  die  without  issue,  the  survivor  to  be  each  other's 
heir.  The  eldest  son  died  without  issue ;  and  the  question  was, 
whether  one  or  both  the  surviving  brothers  should  have  Black- 
acre  ?  And  the  Court,  on  the  first  hearing  of  the  case,  was  in 
great  doubt;  but  it  was  afterwards  holden  that  the  surviving 
brothers  were  joint-tenants  ;  and,  although  the  word  "  survivor  " 
was  in  the  single  number,  yet,  in  sense,  upon  the  whole  matter, 
it  should  be  taken  and  construed  as  for  the  plural  number  :  (sur- 
vivor should  be  each  other's  heir)  i.  e.  each  survivor,  i.  e.  all  the 
survivors. 

(a)  Bat  if  the  uncertainty  arises  from  this  extrinsic  fact,  it  would  be  removable 
by  parol  evidence.  (Vide  next  chapter.)  The  uncertainty  in  such  case,  however, 
would  seem  rather  to  be  apparent  on  the  face  of  the  will,  the  terms  of  which  suppose 
the  existence  of  more  than  one  son,  and  moreover  show  that  the  testator  had  not 
determined  which  of  them  to  make  the  object  of  his  bounty. 

(6)  See  Strode  v.  Lady  Falkland,  3  Ch.  Rep.  183  ;  2  Vern.  624,  625  ;  Sir  T.  Raym. 
82,  S.  C. 

(c)  Webb's  case,  1  Roll.  Ab.  609,  (D)  1 ;  et  vid.  Scrope's  case,  infra. 

{d)  Wood  V.  Ingersole,  1  Bnlst.  61;  S.  C,  but  ill  reported,  Cro.  Jac.  263;  vide 
also  Pollexfen,  482;  Hill  and  Baker's  ease,  cited  1  Bulst.  63;  and  vide  Saville,  92, 
93. 

(e)  Hambledon  v.  Hambledon,  1  Leon,  262;  Saville,  92,  93;  Cro.  Eliz.  163; 
Owen,  25.     See  also  Brook,  title  Devise,  pi.  38. 

1  See  M'Dermot  v.  United  Ins.  Co.  3  Serg.  &  R.  607. 

2  A  devise  to  the  persons  who  at  the  time  constitute  a  voluntary  association,  is  not 
void  for  uncertainty,  but  they  will  take  in  their  individual,  and  not  in  their  associate 
character.    Bartlett  v.  King,  12  Mass.  537. 
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[  324  ]  *  An  instance  of  a  bequest,  held  void  for  uncertainty, 

on  account  of  the  vague  use  of  the  word  "  survivors," 
occurs  in  a  recent  case,  (a)  where  the  words  were,  "  I  give  to  my 
executors  the  sum  of  iSlOOO,  upon  trust,  to  be  iuvested  in  the 
funds  of  the  Bank  of  England,  dming  the  lives  of  the  survivors 
or  survivor,  for  the  widows  of  John  Sayce  and  Thomas  Draper, 
to  be  divided  between  them,  share  and  share  alike,"  It  was 
contended  for  the  two  legatees  that  the  words,  "  survivors  or  sur- 
vivor "  applied  to  the  executors,  and  did  not  affect  the  gift  to 
the  widows,  who,  therefore,  were  absolutely  entitled ;  but  Sir  J. 
Leach,  M.  R.,  observed  that  it  was  impossible  to  put  any 
rational  construction  upon  the  bequest,  which,  therefore  was 
void  for  uncertainty. 

Uncertainty  is  sometimes  produced  by  the  mention  of  several 
objects  alternatively,  as  in  the  case  of  a  gift  to  A  or  B.  (b) 

In  the  early  case  of  Beal  v.  Wyman,  (c)  where  a  question 
arose  on  these  words,  viz. :  "  I  give  and  bequeath  one  half  of 
my  lands  to  my  wife,  and,  after  her  death,  I  give  all  my  lands 
to  the  heirs  males  of  any  of  my  sons  or  next  of  kin ; "  it  was 
contended  that  the  words  "  heirs  males  of  any"  of  his  sons  were 
words  certain  enough  to  create  an  estate,  for  it  was  all  one  as 
if  he  had  said,  "  to  the  heirs  males  of  all  his  sons,  if 
[  325  ]  they  have  heirs  males,  or  to  *  those  who  have  heirs 
males;"  (d)  and  the  words,  "or  to  the  next  of  kin," 
were  also  certain  enough,  being  joined  with  the  preceding  words, 
and  should  be  meant  to  the  next  of  kin  and  their  heirs  males, 
if  his  sons  had  no  heirs  males ;  for  in  a  will,  if  there  be  words 
to  express  the  meaning  of  a  testator,  it  is  sufficient,  though  the 
words  be  not  apt.  On  the  other  side,  it  was  argued  that  this 
devise  was  void;  for  it  appeared  not  what  heir  male  should 
have  the  land,  whether  the  heir  male  of  his  son,  or  the  heir 
male  of  his  next  of  kin,  for  the  words  were  disjunctive ;  and 
the  Court  seems  to  have  inclined  to  this  opinion ;  but  how  the 
case  was  ultimately  disposed  of,  does  not  appear. 

So  in  the  case  of  Lowndes  v.  Stone,  (e)  where  a  testator,  by 
an  unattested  will,  gave  the  remainder  of  his  estate  to  his  next  of 
kin  or  heir-at-law.      The  personalty  was  claimed  by  the  next 

(a)  Hoffman  v.  Hankey,  3  My.  &  K.  376.  Although  the  similarity  of  expression 
seemed,  in  some  degree,  to  connect  this  with  the  preceding  case ,  yet  it  rather  belongs 
to  the  class  of  cases  in  which  bequests  have  been  held  to  be  void  on  account  of  the 
uncertainty  as  to  the  extent  of  interest  the  gift  was  intended  to  comprise. 

(6)  In  the  case  of  a  gift  to  several  persons  alternatively,  there  is  a  fatal  uncer- 
tainty unless  the  secondly  named  person  can  be  considered  as  intended  to  be  substi- 
tuted for  the  first  in  some  event,  or  unless  the  word  "or"  can  be  changed  into 
"  and,"  which  has  been  often  vexata  quasstio.    See  chap.  xvi. 

(c)  Styles,  340  ;  2  Danvers,  514,  p\.  4. 

(a)  Such,  it  is  probable,  would  now  be  held  to  be  the  construction  of  this  devise. 
The  other  question,  on  the  words  "  sons  or  next  of  kin,"  is  more  difficult.  Probably 
they  would  be  construed  as  meaning  "  my  sons,  or  such  other  peraons  as  may  happen 
to  be  my  next  of  kin." 

(e)  4  Ves.  649.     And  see  7  Sim.  363. 
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of  kin  and  the  heir  respectively ;  the  latter  contending  that  the 
testator  used  the  term  "heir-at-law"  as  explanatory  of  the  former 
expression,  meaning  "  such  next  of  kin  as  shall  be  my  heir-at- 
law."  Lord  Loughborough :  "  You  have  a  fair  retort  upon 
each  other.  On  the  one  side,  it  is  contended  that  '  next  of  kin,' 
means  '  heir-at-law ; '  on  the  other,  that  '  heir-at-law'  means 
'  next  of  kin.'     It  must  be  distributed  according  to  the  statute." 

Again,  in  Waite  v.  Templer,  (a)  where  a  testator,  resident  in 
India,  bequeathed  a  share  of  his  personalty  to  A.,  "  who  resided 
at  L.  when  I  left  England,  or  to  his  heirs,  executors, 
administrators,  or  assigns  forever ; "  Sir  *  L.  Shadwell,  [  326  ] 
V.  C,  held  that  A.  having  died  in  the  testator's  lifetime, 
the  legacy  failed,  his  Honor  being  of  opinion  that  the  additional 
words  were  too  uncertain  to  create  a  substitutional  gift. 

Uncertainty  sometimes  arises  from  property  being  devised  to 
the  same  uses  as  the  testator's  other  estates,  of  which  there  are 
several,  that  are  devised  to  different  uses,  (b)  It  may  also  be 
occasioned  by  the  testator's  apparent  misapprehension  of  the 
law  regulating  the  devolution  of  property  ;  as  in  the  case  of 
Thomas  v.  Thomas,  (c)  where  a  testator,  after  charging  his  real 
and  personal  estate  with  the  payment  of  his  debts,  and  giving 
it  to  his  wife  during  widowhood,  after  her  decease  or  marriage, 
willed  that  aU  his  real  and  personal  estate  "  be  divided  accord- 
ing to  the  Statute  of  Distributions  in  that  case  made  and  provided:" 
and  it  was  held  that  the  real  estate  did  not  pass  to  the  next  of 
kin  under  this  clause,  the  Court  thinking  it  not  clear  that  the 
testator  intended  the  real  estate  to  be  distributed  according  to 
the  Statute  of  Distributions  regarding  personalty,  but  that  he 
must  have  referred  to  some  statute  which  he  supposed  applied 
to  real  estate. 

Id  certum  est  quod  certum  reddi  potest,  is  a  rule  no  less  appli- 
cable to  the  objects,  than  (as  we  have  seen)  it  is  to  the  subjects 
of  disposition  ;  and,  therefore,  it  is  no  objection  to  a  gift  that  it 
is  so  framed  as  to  make  the  objects  dependent  upon  some  ex- 
trinsic circumstance,  though  it  be  an  act  performed,  or  even  to 
be  performed,  by  the  testator  himself  in  his  lifetime.  As  in  the 
case  of  Stubbs  v.  Sargon,  (d)  where  a  testatrix  directed  her 
trustees  to  dispose  of  and  divide  the  proceeds  of  certain  prop- 
erty unto  and  amongst  her  partners,  who  should  be 
in  copartnership  *  with  her  at  the  time  of  her  decease,  [  327  ] 
or  to  whom  she  might  have  disposed  of  her  said  busi- 
ness, in  such  shares  and  proportions  as  her  said  trustees  should 
think  fit  and  deem  advisable.  It  was  objected  that  the  gift  was 
void  for  uncertainty ;   but  it  appearing  that  the  testatrix  was, 

la)  2  Sim.  524.     See  also  Stone  v.  Byana,  2  Atfc.  86. 
(6)  Leslie  v.  Duke  of  Devonshire,  2  Bro.  C.  C.  187. 

(c)  3  Bam.  &  C.  823. 

(d)  2  Kee.  258. 
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at  the  date  of  her  will,  in  partnership  with  certain  persons,  to 
some  of  whom,  conjunctively  with  another  person,  she,  on  the 
dissolution  of  such  partnership,  disposed  of  her  business.  Lord 
Langdale,  M.  R.,  held  that  these  latter  persons  were  those 
among  whom  the  trustees  were  to  divide  the  property  in  such 
shares  as  they  might  deem  advisable. 

In  many  cases,  devises  to  several  persons  successively  have 
been  contended  to  be  void  on  account  of  the  uncertainty  respect- 
ing the  order  in  which  the  objects  are  to  take,  {a)  Where  the 
devise  is  to  several  specified  individuals  in  succession,  the  obvi- 
ous rule  is,  to  hold  them  to  be  entitled  in  the  order  in  which 
their  names  occur.  If  it  be  to  a  class  of  persons,  (constituted 
such  in  virtue  of  birth,)  (b)  as  to  children,  sons  or  brothers,  (c) 
then  priority  according  to  seniority  of  age  may  be  presumed  to 
be  intended.  And  the  circumstance  of  a  condition  being  im- 
posed on  the  devisees  has  been  held  not  to  vary  the  order  in 
which  they  are  successively  entitled. 

Thus,  where  a,  testator  devised  to  A  and  his  brothers  succes- 
sively, but  not  to  be  qntered  on  or  enjoyed  until  one  month 
after  their  marriages,  it  was  held  that  the  devise  was 
[  328  ]  not  (as  contended)  void  for  uncertainty ;  for  as  the  *  tes- 
tator named  A  first,  who  was  the  eldest  son,  the  word 
"  successively "  implied  that  the  estate  was  to  go  to  the  next 
brother  after  him ;  and  the  Court  agreed  that  the  clause  about 
marriage  made  no  alteration  in  the  exposition  of  the  will,  but 
only  added  a  restriction  to  the  devise,  which  before  was  general ; 
and,  therefore,  if  the  second  son  had  married  before  the  eldest, 
yet  he  could  not  have  taken. 

In  the  recent  case  of  Prestwidge  v.  Groombridge,  (d)  the  Court 
was  called  upon  to  put  a  construction  upon  some  very  blind 
words,  which,  had  the  case  occurred  a  century  ago,  would  proba- 
bly have  been  held  to  be  too  uncertain  to  create  a  gift.  The  testa- 
trix directed  the  interest  of  her  residuary  estate  to  be  applied  in 
defraying  the  expenses  of  the  education  of  her  nephews,  George  - 
and  Charles,  and  the  principal  to  be  applied  either  in  binding 
them  apprentices  at  the  age  of  fourteen,  or  to  be  reserved  tiU 
they  attained  twenty-one,  to  commence  business,  and  added,  "  In 
event  of  the  elder  boys  George  and  Charles  (both  or  either  of 
them)  being  settled  before  this  will  comes  in  force,  I  provide  that 
the  next  boy  {James  or  Henry)  have  the  benefit,  and  so  on." 
George  and  Charles  survived  the  testatrix,  but  died  under  twenty- 


(a)  See  an  instunce  of  a  limitation  in  a  deed  held  to  be  void  on  account  of  uncer- 
tainty of  this  nature,  Windsmore  v.  Hobard,  Hob.  313. 

(6)  This  qualification,  though  it  may  sound  strangely,  seems  requisite  in  order 
to  exclude  from  the  position  in  the  text,  gifts  to  some  other  classes,  such  as  executors  | 
as  to  which,  vide  ante,  p.  296. 

:)  Ongley  v.  Peale,  2  Ld.  Raym.  1312  ;  S.  C.  2  Eq.  Ca.  Ab.  358,  pi.  8. 
*)  6  Sim.  171. 


a 
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one.  The  residue  was  claimed  by  James,  as  being,  in  the  event 
which  had  happened,  solely  entitled.  Henry  claimed  to  partici- 
pate ;  and  the  next  of  kin  also  put  in  a  claim  to  the  residue  as 
undisposed  of.  Sir  L.  Shadwell,  V.  C,  held  James  and  Henry 
to  be  entitled.  The  intention  of  the  testatrix,  he  considered, 
was  to  make  a  provision  out  of  the  fund  for  two  of  her  brother's 
sons  ;  and  if  the  provision  failed  as  to  either  George  or  Charles, 
that  James  should  be  supported  out  of  it ;  and  if  it  failed  as  to 
both,  Henry  also  should  be  supported  out  of  it. 

Several  cases  have  recently  occurred  in  which  the  question, 
whether  a  gift  was  n&t  rendered  void  by  uncertainty,  has  come 
under  consideration. 

Thus,  in  the  case  of  Powell  v.  Davies,  1  Beav.  532,  where  A. 
devised  a  freehold  estate  to  T.  for  life,  and,  after  his  decease,  to 
be  equally  divided  into  four  parts  between  one  child  of  T.  D., 
one  child  of  S.  B.,  one  child  of  A.  D.,  and  one  chUd  of  M.  D.,  for 
them  to  receive  the  rents  and  divide  the  money  between  them  ; 
and  as  it  was  his  desire  that  the  estate  shotild  never  be  sold  out 
of  the  family,  provided  that  if  T.  D.,  M.  D.,  and  A.  D.,  should 
never  have  lawful  children,  his  desire  was,  that  their  parts 
should  go  to  the  next  of  kin.  At  the  date  of  the  will,  S.  B.  had 
one  child  born,  and  the  others  were  unmarried ;  but,  after  the 
testator's  death,  each  of  them  had  seven  children.  It  was  held 
that  the  devise  was  not  void  for  uncertainty,  but  that  the  eldest 
child,  whether  male  or  female,  of  each  of  the  four  persons,  took 
a  vested  estate.  Lord  Langdale  considered,  that  the  absence 
of  a  devise  over  the  share  of  S.  B.,  who  had  one  child,  indicated 
the  testator's  intention  that  the  existing  child  should  take  that 
share,  and  thatj  in  each  instance,  the  eldest  or  only  child  should 
be  entitled. 

Of  course,  a  direction  by  a  testator  that  a  handsome  gratuity 
be  given  to  each  of  his  executors,  is  fatally  uncertain  :  Jubber  v. 
Jubber,  9  Sim.  503.  See  another  case  of  uncertainty,  Baker  v. 
Newton,  2  Kee.  112. 

*  IV. — It  is  clearly  not  essential  to  the  validity  of  a  [  329  } 
devise,  that  all  the  particulars  which  the  testator  has 
included  in  his  description  of  the  subject  or  object  of  gift,  should 
be  accurate.!  There  need  only  be  enough  of  correspondence  to 
afford  the  means  of  identifying  both.  Thus,  the  devise  of  ^c 
house  or  field,  described  by  name,  is  not  rendered  uncertain  by- 
its  being  mentioned  to  be  in  the  occupation  of  a  person  who  is; 
not  the  occupier ;  for  as  the  property  was  adequately  described, 
in  the  first  instance,  this  erroneous  and  unnecessary  addition 
does  not  vitiate  the  devise,  (a)     And  even  if  it  should  turn  out 

(o)  Blague  ».  Gold,  Cro.  Car.  447,473;  Thompson  u.  Tonson,  And.  188;  S.  C:. 
2  Leon.  120. 


1  Drew  V.  Drew,  8  Foster,  (N.  H.)  489. 
VOL.  I.  29 
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that  part  only  of  the  house  or  field  so  named  was  in, the  occu- 
pation of  the  person  designated  by  the  testator  as  the  occupant, 
the  whole  nevertheless  would  pass,  (a) 

A  reference  to  occupancy  often  comes  in  aid  of  a  defect  or 
error  in  the  locality,  and  vice  versa.^  Thus,  a  devise  of  "  my 
lands  at  Bramstead,  in  the  county  of  Swrrey,  in  the  occupation 
of  John  Ashley,"  has  been  held  to  pass  lands  in  the  occupation 
of  John  Ashley,  at  Bramstead,  in  the  county  of  Hants,  {b)  Even 
without  the  reference  to  the  occupancy,  however,  in  this  instance 
the  description  would  have  been  sumciei^,  for  the  misnomer  of 
the  county  in  which  a  parish  is  situate  produces  no  uncertainty, 
unless  the  testator  should  happen  to  have  property  answering 
to  the  description  in  a  parish  of  that  name  in  more  than  one 
county,  (c) 

It  has  even  been  held  that  a  devise  of  houses  and  lands  lying 
in  the  parish  of  Billing,  and  in  a  street  called  Brooks- 
[  330  ]  street,  is  a  good  devise  of  lands  in  Billing-s^reei,  *  the 
testator  having  no  lands  in  the  parish  of  Billing.^  (d) 

So  it  is  clear  that  a  leasehold  estate  will  pass  under  the  de- 
scription of  freehold,  where  the  ^reference  to  its  name  or  local 
situation,  and  the  fact  of  the  testator  having  no  freehold  estate 
answering  thereto,  leave  no  doubt  of  the  identity,  (e)  and  vice 
versa.(/) 

It  has  been  adjudged,  too,  that  under  a  devise  of  buildings  in 
a  specified  street,  houses  situate  in  a  lan,e  contiguous  to  that 
street  pass,  for  want  of  a  subject  more  nearly  answering  to  the 
description,  {g) 

The  same  principles  of  construction  of  course  apply  to  objects 
of  gift.  It  is  sufficient,  therefore,  that  the  devisee  or  legatee  is 
so  designated  as  to  be  distinguished  from  every  other  person,  and 
the  inaptitude  of  some  of  the  particulars  introduced  into  the 
testator's  description  is  immaterial  ;^  and  this  whether  the  object 


(a)  Chamberlaine  v.  Turner,  Cro.  Car.  129. 
(6)  Hastead  ».  Searle,  1  Ld.  Baym.  728. 

(c)  See  Owens  v.  Bean,  Finch,  395 ;  Brown  v.  Langley,  2  Eq.  Ca.  Ab.  416,  pi.  14. 

(d)  Brownl.  131 ;  S.  C.  8  Vin.  Ab.  277,  pi.  7. 
(c)  Doe  d.  Wilkins  v.  Kemeys,  9  East,  366. 

(/)  Day  V.  Trig,  1  P.  Wl  286,  post ;  Doe  d.  Dunning  v.  Lord  Cranstown,  Bolls, 
T.  T.  1840  ;  reported  4  Jur.  689. 

(g)  Doe  d.  Humphreys  v.  Boberts,  5  B.  &  Aid.  407,.post.  But  observe  that  these 
cases  were  before  the  recent  Act,  the  effect  of  which  on  such  questions  of  construction 
is  remarked  upon  post,  chap.  xiii. 

1  See  Dodson  v.  Green,  4  Dey.  488. 

2  A  devise  of  a  tract  of  land  by  name,  and  described  as  lying  in  A.  county,  passes 
the  whole  tract,  though  part  of  it  lies  in  another  county.  Hammond  v.  Bidgely, 
5  Harr.  &  John.  245  ;  Dorsey  v.  Hammond,  1  lb.  1 90.  A  devise  of  "  aU  my  homestead, 
farm  in  D.,  being  the  same  farm  whereon  I  now  live,  and  the  same  which  was  devised 
to  me  by  my  honored  father,"  will  pass  the  whole  of  the  homestead  farm,  though 
it  appears  that  a  part  of  it  was  not  devised  by  the  father.  Drew  v.  Drew,  8  Fos- 
ter, (N.  H.)  489.    See  Woods  v.  Woods,  2  Jones,  Eq.  (N!  Car.)  420. 

°  Faha  demonstratio  non  nocet,  cum  de  corpore  constat.     The  general  rule  is,   that 


GIFTS   WHEN   VOID    FOR   UNOEKTAINTY.  339 

of  the  gift  be  a  corporation  or  an  individual.^  Thus,  a  devise 
"  to  the  mayor,  jurats,  and  town-council  of  the  ancient  town  of 
Rye,"  has  been  held  to  be  good,  though  they  were  incorporated 
by  the  name  of  "  the  mayor,  jurats,  and  commonalty."  (a)  A 
bequest  "  to  the  fellows  and  demies  of  Magdalen  College,  Ox- 
ford," however,  has  been  decided  not  adequately  to  designate 
Magdalen  College,  whose  corporate  naitie  or  style  is, 
*  «  The  President  and  Scholars  of  St.  Mary  Magda-  [  331  ] 
len."2(6)  * 

So  where  (c)  the  devise  being  to  William  Pitcairne,  eldest  son 
of  Charles  Pitcairne,  it  was  insisted  that  the  eldest  son  had  no 
title,  because  his  name,  was  not  William,  but  Andrew ;  never- 
theless, the  Court  was  of  opinion  that  the  words  were  sufficient 
to  point  him  out  with  certainty. 

So  {d)  under  a  bequest  to  "  John  and  Benedict,  sons  of  John 
Sweet,"  a  son  named  James  (there  being  no  John)  was  held  to 
be  entitled.  It  was  proved,  too,  that  the  testator  used  to  call 
him  Jackey ;  but  Lord  Hardwicke  appears  to  have  thought  this 
evidence  unnecessary  to  establish  his  title. 

(a)  Attorney-General  v.  Corporation  of  Kye,  1  J.  B.  Moore,  267  ;  S.  C.  7  Taunt. 
546.  "See  also  Fitz.  Dev.  27;  Dalison,  78,  §  8  j  10  Eep.  57  ;  Poster  v.  Walter,  Cro. 
Eliz.  106  ;  S.  C.  2  Leon.  165.     But  as  to  gifts  to  corporations,  vide  ante,  57. 

(5)  Attorney-General  v.  Sibthorpe,  2  Buss.'  &  My.  107. 

(c)  Pitcaiine  v.  Brase,  Pincli,  403.  See  also  Gynes  v.  Hemsley,  1  Ereem.  293; 
Eivers's  case,  1  Atk.  410. 

(d)  Dowsett  V.  Sweet,  Amb.  175. 

where  the  name  or  description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  intended  to  be  named  or  described,  the  mistake  will 
not  disappoint  the  bequest.  See  2  Williams,  Ex.  (2d  Am.  ed.)  835,  and  cases  cited. 
Bradshaw  v.  Bradshaw,  2  Younge  &  Coll.  72  ;   Smith  v.  Smith,  4  Paige,  271 ;   S.  C. 

1  Ed.  189  ;  Attorney-General  v.  Sibthorpe,  2  Russ.  &  My.  107  ;  Trustees  v.  Peaslee, 
15  N.  Hamp.  317  ;  Woods  v.  Moore,  4  Sandf.  Sup.  Ct.  537  ;  Winkley  v.  Kaime,  32  N. 
Hamp.  268 ;  Douglas  v.  Blackford,  7  Maryland,  8.  The  words,  "  members  of  my 
family,"  have  been  considered  sufEciently  certain.  Hill  v.  Bowmlin,  7  Leigh,  650  ; 
post,  vol.  2,  p.  19,  note. 

A  legacy  having  been  given  to  a  legatee  in  the  name  which  she  had  for  many  years 
assumed,  the  Court  will  direct  an  inquiry,  who  was  the  person  meant.  Nenthway  v. 
Ham,  Tamlyn,  316;  1  Greenl.  Ev.  4  301. 

iBrewster  v.  M'Call,  15  Conn.  274  ;  Trustees  v.  Peaslee,  15  N.  Hamp.  317. 

2  A  testator  bequeathed  to  the  School  Commissioners  and  their  successors,  of  "  South 
Famham  District,  Essex  county,  for  the  schooling  of  the  poor  children  of  that  dis- 
trict, $1000,  to  be  put  out  at  interest,  and  the  interest  only  to  be  applied  for  the 
schooling  of  said  poor  children."  There  were  School  Commissioners  of  the  county 
of  Essex,  and  the  testator  was  one  of  them  at  his  death,  but  they  were  not  a  corporate 
body  ;  there  were  no  more  school  commissioners  of  South  Famham  District,  nor  any 
such  district,  that  being  only  the  name  of  an  ancient  parish,  and  the  bequest  was  held 
void.  Janey  v.  Latone,  4  Leigh,  327.  See  Telfair  v.  Howe,  3  Rich.  Eq.  235  ;  Car- 
ter V.  Balfour,  19  Alabama,  814.  A  testator  gave  a  legacy  to  the  "  Boy's  Asylum 
and  Farm  School,"  there  being  no  institution  or  association  of  any  similar  name, 
except  a  body  incorporated  by  the  name  of  the  "  Boston  Asylum  and  Farm  School 
for  Indigent  Boys,"  and  it  was  held  that  this  corporation  was  entitled  to  the  legacy. 
Minot  V.  Boston  Asylum,  7  Metcalf,  416.  See'  General  Lying-in  Hospital  v.  Ktiight, 
II  Eng.  Law  &  Eq.  191 ;  McBride,;;.  Elmer,  2  Halst.  Ch.  107  ;  Baldwin  v.  Baldwin, 

2  Halst.  Ch.  211 ;  Calhoun  v.  Furgeson,  3  Rich.  Eq.  160 ;  Trustees  v.  Peaslee,  15  N. 
Hamp.  317 ;  Button  v.  Amer.  Tract  Soc.  23  Vermont,  336 ;  St.  Louis  Hospital  Asso- 
ciation V.  Williams,  19  Mis.  (4  Bennett,)  609.  " 


340  GIFTS  WEEK  VOID  FOR   UNCERTAINTY. 

Again,  where  (a)  a  testator  gave  an  annuity  to  his  brother 
Edward  Parsons  for  life,  and,  after  his  decease,  the  same  to  go 
equally  among  his  (E.  P.'s)  children, "  by  his  present  wife ; "  and 
at  the  date  of  the  will,  the  testator  had  no  brother  except  one 
named  Samuel,  who  had  a  wife  and  children ;  but  four  or  five 
years  before,  he  had  a  brother  named  Edward,  who,  as  well  as 
his  wife,  was  then  dead",  which  fact  was  known  to  the  testator, 
who,  by  the  same  will,  gave  legades  to  his  children.  The  tes- 
tator had  been  in  tffe  habit  of  calling  his  brother  Samuel,  Ed- 
ward and  Ned.  Lord  Loughborough,  without  argument,  held 
the  children  of  Samuel  to  be  entitled. 

In  another  case,  (b)  a  bequest  to  "  the.  Rev.  Charles  Smith,  of 
Stapleton  Tawney,  clerkj"  was  held  to  apply  to  a  gentleman 
answering  the  other  parts  of  the  description,  but  whose 
[832]  name  was  Richard;  ihongh  it  was  suggested  *that 
the  person  intended  was  Charles  Smith  of  Romford, 
an  officer  in  the  army;  but  who,  it  appeared,  was  dead  at  the 
date  of  the  will,  and  that  the  testator  had  been  informed  of  the 
fact.  If  the  other  part  of  the  description,  as  well  as  the  name, 
had  corresponded  with  those  of  the  deceased  Charles  Smith,  and 
the  testator  could  have  been  ignorant  of  his  death,  it  would 
have  been  difficult  to  sustain  the  claim  of  Richard. 

So,  where  (c)  a  testator  bequeathed  to  his  six  grandchildren  (d) 
by  their  Christian  n_ames,\but  the  name  of  Ann,  one  of  them, 
was  repeated,  and  that  of  Elizabeth,  another,  omitted,  it  was 
held  that  Elizabeth  should  take  the  share  mistakenly  given  to 
Ann  by  the  repetition  of  her  name. 

Again,  where  (e).a  testator  gave  to  his  namesake,  Thomas 
Stockdale,  the  second  son  of  his  brother  John  Stockdale,  the 
second  son,  though  not  hamed  Thomas,  was  held  to  be  entitled, 
there  being  no  son  of  that  name.  The  error  in  the  name  here 
was  remarkable,  as  the  testator,  in  describing  the  legatee  as  his 
own  namesake,  had  his  attention  particularly  drawn  to  the  name. 

So,  under  a  devise  to  "  Mary  Cook,  wife  of Cook,"  (/)  a 

married  woman  named  Elizabeth  Cook  was  held  to  be  entitled, 
on  evidence  showing  that  the  testator  had  no  other  relative  of 
the  name  of  Cook,  and  that  she  was  the  person  intended.  In 
this  case  the  additional  description  was  very  slight,  it  merely 
showed  the  devisee  to  be  a  married  woman. 

There  are  also  eases  the  converse  of  the  preceding,  in  which 
the  name  has  been  right,  and  the  other  part  of  the  description 
wrong.* 

a)  Parsons  v.  Parsons,  1  Ves.  Jun.  266,  [Sumner's  ed.  notes.] 

6)  Smith  V.  Coney,  6  Ves.  42.    See  Holmes  v.  Custance,  12  Ves.  269. 

c)i  Garth  w.  Meytick,  1  Bro.  C.  C.  30. 

d);  As  to  gift  to  a  specified  number  of  children,  vide  post. 

e)  Stockdale  v.  Bushby,  G.  Coop.  229. 

/)  Doe  d.  Cook  v.  Danvers,  7  East,  299. 

1  A  mere  misdescription  of  the  legatee  does  not  render  the  legacy  void,  unless  the 
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•  Thus,  (a)  a  bequest  to  C.  M.  S.  and  C.  E.,  legiti-      [  333  ] 
mate  son  and  daughter  of  C.  S.,  was  held  to  be  a  good 
bequest  to  persons  of  those  names,  though  they  turned  out  to 
be  illegitimate  in  consequence  of  the  validity  of  an  anterior 
marriage  of  their  father  being  established. 

In  cases  of  this  kind,  however,  it  not  unfrequently  happens 
that  part  of  the  description  applies  to  one  person  and  part  to 
another ;  (6)  and  then  the  gift  necessarily  fails  for  uncertainty, 
unless  the  ambiguity  can  be  removed  by  parol  evidence,  the  ad- 
missibility of  which,  for  such  purpose,  forms  a  topic  of  discus- 
sion in  the  next  chapter. 

V. — Sometimes  a  testator  distinctly  shows  an  intention  to 
create  a  trust,  but  does  not  go  on  to  denote  with  sufficient  clear- 
ness who  are  to  be  its  objects  ;  the  effect  of  which  obviously  is, 
that  the  devisees  or  legatees  in  trust  (whom  we  suppose  to  be 
distinctly  pointed  out)  hold  the  property  for  the  benefit  of  the 
person  or  persons  on  whom  the  law,  in  the  absence  of  disposi- 
tion, casts  it :  in  other  words,  the  gift  takes  effect  with  respect 
to  the  legal  interest,  but  fails  as  to  the  beneficial  ownership. 

As  in  the  case  of  Stubbs  v.  Sargon,  (c)  where  a  testatrix 
indorsed  a  promissory  note  for  £2000  to  Mrs.  Sargon,  which 
she  accompanied  with  a  letter,  declaring  the  note  to  have  been 
given  to  Mrs.  Sargon  for  her  sole  use  and  benefit,  independent 
of  her  husband,  for  the  express  purpose  of  enabling  her  to  pre- 
sent to  either  branch  of  her  (the  testatrix's)  family,  any 
portion  of  the  principal  or  *  interest  as  she  might  con-  [  334  ] 
sider  the  most  prudent ;  and,  in  the  event  of  the  death 
of  Mrs.  Sargon,  by  that  bequest  the  testatrix  empowered  her  to 
dispose  of  the  said  sum  and  interest  by  deed  or  will,  to  those  or 
either  branch  of  her  family  she  might  consider  most  deserving ; 
and  that  to  enable  her  (Mrs.  Sargon)  to  have  the  sole  use  and 
power  of  the  said  sum  of  £2000,  due  by  the  above  note  of 
hand,  she  had  specially  indorsed  the  same  in  her  favor.  Lord 
Langdale,  M.  R.,  was  of  opinion,  that  the  promissory  note  was 
not  indorsed  and  delivered  to  Mrs.  Sargon  for  her  own  abso- 
lute use,  but  for  the  purpose  of  the  money  secured  by  it  being 

(a)  Standen  v.  Standen,  2  Ves.  Jun.  589. 

(6)  See  Doe  v.  Uthwaite,  3  Moore  304 ;  S.  C.  B.  K.  3,  B.  &  Aid.  632. 

(c)  2  Kee.  253.  See  also  Harlaad  v.  Trigg,  1  Bro.  C.  C.  142 1  Doe  v.  Joinvill*  2 
East,  172;  Robinson  w.  Waddlelow,  8  Sim.  134,  stated  post.  See  also  cases  stated 
ante,  p.  1 94. 

aml)iguity  is  such  as  to  render  it  impossible,  either  from  the  will  or  otherwise,  to  as- 
certain who  was  intended  as  the  object  of  the  testator's  bounty.  Smith  v.  Smith,  4 
Paige,  271  ;  S.  C.  1  Edw.  189.  A  legacy  was  given  to  "  Mary  S.,  wife  of  Nathaniel 
S."  Mary  S.'s  husband  was  named  Abraham,  and  Sarah  S.'s  husband  was  Nathan- 
iel S.  Upon  extrinsic  evidence  and  circumstances  the  legacy  was  decreed  to  Mary  S. 
lb. ;  In  Re  Biclcit's  Trust,  2  Bng.  Law  &  Eq.  66. 

Devisees  may  take  by  their  popular  name,  if  the  intent  of  the  testator  be  clear. 
Sutton  V.  Cole,  3  Pick.  232. 
29* 
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disposed  of  by  her  to  such  parts  or  members  of  the  testatrix's  . 
family  as  were  intended  to  be  thereby  designated.  Unfortu- 
nately, the  letter  was  so  expressed,  that  the  objects  could  not  be 
ascertained ;  and  the  trust  being  too  indefinite  for  the  Court  to 
act  upon,  the  £2000  must  be  treated  as  part  of  the  testatrix's 
personal  estate.  On  appeal,  Lord  Cottenham  was  of  the  same 
opinion. 

Technical  language,  of  course,  is  not  necessary  to  create  a 
trust.  It  is  enough  that  the  intention  is  apparent.  Thus  it  has 
been  long  settled,  that  words  of  recommendation,  request,,  en- 
treaty, wish  or  expectation,  addressed  to  a  devisee  or  legatee, 
will  make  him  a  trustee  for  the  person  or  persons  in  whose  favor 
such  expressions  are  used ;  ^  provided  the  testator  has  pointed 
out  with  sufficient  clearness  and  certainty,  both  the  subject- 
matter  and  the  object  or  objects  of  the  intended  trust. 

Thus  in  the  case  of  Massey  v.  Sherman,  (a)  where  a  testator 
devised  copyholds  to  his  wife,  not  doubting  that  she  would  dis- 
pose of  the  same  to  and  amongst  his  children,  as  she  should 
please,  this  was  held  to  be  a  trust  for  the  children,  as  the  wife 

should  appoint. 
[  335  ]  *  So  in  the  case  of  Pierson  v.  Garnet,  (b)  where  a 

testator  gave  his  residuary  personal  estate,  in  trust  for 
A.  for  life,  subject  to  certain  annuities,  and  after  payment  of  the 
annuities,  the  testator  gave  the  residue  to  A.,  his  executors,  ad- 
ministrators and  assigns,  adding,  "  and  it  is  my  dying  request  to 
the  said  A.,  that  if  he  shall  die  without  leaving  issue  living  at 
his  death,  the  said  A.  do  dispose  of  what  fortune  he  shall  receive 
under  this  my  will,  to  and  among  the  descendants  of  my  late 
aunt,  A.  C,  his  grandmother,  in  such  manner  and  proportion  as 
he  shall  think  proper ; "  it  was  held  by  Sir  L.  Kenyon,  M.  R., 
and  afterwards  by  Lord  Thurlow,  C,  that  the  effect  of  the  will 
was  to  create  a  trust  for  the  descendants  in  the  described  event.^ 

Again,  in  the  case  of  Maylin  v.  Keighley,  (c)  where  a  testator 
in  certain  events  and  subject  to  certain  trusts,  bequeathed  the 
residue  of  his  personal  estate  to  his  surviving  daughter,  and 
such  bequest  was  followed  by  these  words :  "  hereby  recommend- 
ing to  such  daughter  to  dispose  of  the  same  after  her  own 
death,  and  the  determination  of  the  several  trusts  aforesaid,, 

«)  Amb.  520.    See  also  Wynne  v.  Hawkins,  1  Bro.  C.  C.  179. 
)  2  Bro.  C.  C.  38,  226. 
(c)  2  Ves.  Jan.  333.     See  also  Paul  v.  Compton,  8  Ves.  380,  [Sumner's  ed.  37^ 
note  (b),  and  cases  cited.] 

1  See  Bull  v.  Bull,  8  Conn.  47  ;  2  Story,  Eq.  Jur.  ^068;  Wace  v.  Mallard,  1 1  Eng. 
Law  &  Bq.  4 ;  Pennock's  estate,  20  Penn.  State  R.  268. 

^  See  Padraore  v.  Gunning,  7  Sim.  644;  Kam  on  Wills,  c.  15,  §  24,  p.  232-240; 
2  Story,  Eq.  Jur.  4  1068  o,  1069,  1070,  1071 ;  Ford  v.  Fowler,  3  Beavan,  146,  147 ; 
Pope  u.  Pope,  10  Sim.  1;  Knight  ». -Knight,  3  Beavan,  148,  172-174;  Branson  v. 
Hunter,  2  Hill,  Ch.  490  ;  Hart  v.  Hart,  2  Desans.  83  ;  Van  Dyck  ».  Van  Beuren,  1 
Caines,  84 ;  Farwell  v.  Jacobs,  4  Mass.  634 :  Boiling  u.  Boiling,  5  Munf.  334 :  Syd- 
nor  V.  Sydnor,  2  Munf.  263. 
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unto  and  among  the  chidren  of  my  daughter  A.  and  my  nephew 
I.,  desiring  that  his  reputed  daughter  C.,  may  be  considered  as 
one  of  his  children."  The  surviving  daughter  died  without  ex- 
ercising the  power,  and  Sir  R.  P.  Arden,  M.  R.,  held  that  a  trust 
was  created  in  favor  of  the  children  of  the  daughter  and  nephew. 

So,  in  the  case  of  Birch  v.  Wade,  (a)  where  a  testator,  after 
giving  the  residue  of  his  real  and  personal  estate  in  trust  for  his 
wife  for  life,  and  then  in  trust  for  other  persons  for  life,  and  after 
disposing  of  two  thirds  absolutely,  added,  "  It  is  my  will  and 
desire,  that  the  other  third  part  of  the  principal  of  my 
estate  and  effects,  *  be  left  entirely  at  the  disposal  of  my  [  336  ] 
dear  and  loving  wife  among  such  of  her  relations  as  she 
may  think  proper."  The  wife  died  without  making  any  dispo- 
sition, and  Sir  W.  Grant,  M.  R.,  considered  it  to  be  clear  that 
the  testator  intended  his  wife's  relations  to  have  the  benefit  of 
the  disposition.  Her  next%f  kin  at  her  death,  therefore,  were 
held  to  be  entitled,  (b) 

So,  in  the  case  of  Prevostu.  Clarke,  (c)  where  a  testatrix  gave 
the  residue  of  her  property  equally  between  her  sons  and  daugh- 
ter;  and,. after  directing  the  share  of  the  daughter  to  be  invested 
in  public  securities,  &c.,  added,  "  Convinced  of  the  high  sense 
of  honor,  the  probity  and  affection  of  my  son-in-law,  E.  C,  I 
entreat  him,  should  he  not  be  blessed  with  children  by  my  daugh- 
ter, and  survive,  that  he  will  leave  at  his  decease  to  my  children 
and  grandchildren  the  share  of  my  property  I  have  bestowed  on 
her."  Sir  J.  Leach,  V.  C,  was  clearly  of  opinion  that  these 
words  created  a  contingent  trust  (subject  to  the  power  of  selec- 
tion) in  favor  of  the  children  and  grandchildren. 

So,  in  the  case  of  Wood  v.  Cox,  (d)  where  a  testatrix  gave 
all  her  estate,  real  and  personal,  unto  Sir  George  Matthias  Cox, 
Bart.,  [and  Thomas  Wilso%]  his  heirs,  executors,  and  assigns, 
"  for  his  and  their  own  use  and  benefit  forever,  trusting  and 
wholly  confiding  in  his  honor  that  he  will  act  in  strict  conformity 
to  my  wishes."  And  she  appointed  Sir  George  Cox 
and  Mr.  Wilson  executors.  *  On  the  same  day  the  [  337  ] 
testatrix  executed  a  testamentary  paper,  by  which  she 
gave  several  annuities  and  legacies,  (among  others,  a  legacy  of 
£100  to  her  father,  who  was  her  sole  next  of  kin,)  and  which 
concluded  with  the  following  words  in  the  testatrix's  handwrit- 
ing :  "  Such  is  the  will  of  Sarah  Crompton"  The  words,  "  and 
Thomas  Wilson,"  originally  written  in  the  wiQ,  were  obliterated 

(a)  3  Ves.  &  B.  l&S. 

(5)  See  also  Brest  v.  Offley,  1  Ch.  Rep.  246 ;  Eales  v.  England,  Pre.  Ch.  202 ;. 
Macey  v.  Shurmer,  1  Atk.  389  ;  Harding  v.  Glyn,  1  Atk.  469  ;  Earl  of  Bute  v.  Stuart, 
2  Eden,  87 ;  S.  C.  1  Bro.  P.  C.  (Toml.'  ed.)  476 ;  Wright  v.  Atkins,  19  Ves.  299  ; 
Gary  v.  Gary,  2  Scho.  &  L.  189  ;  Ebrbes  v.  Ball,  3  Mer.  441 ;  Horwood  v.  "West,  1 
Sim.  &  S.  387. 

(c)  2  Madd.  458. 

(d)  1  Kee.  317. 


344  GIFTS   WHEN  VOID  FOR  UNCERTAINTY. 

by  the  direction  of  the  testatrix.  It  was  contended,  on  behalf  of 
Sir  George  Cox,  that  he  was  entitled  to  the  beneficial  intef  est  in 
the  property,  after  paying  the  legacies,  bequeathed  by  the  con- 
temporaneous paper ;  and  it  was  said  that  a  different  construc- 
tion would  strike  out  of  the  will  the  words, "  for  his  and  their  use 
and  benefit ; "  and  that  reliance  upon  the  "  honor  "  of  a  person 
rather  negatived  than  implied  legal  obligation.  Lord  Langdale, 
M.  R.,  however,  held  that  the  Baronet  was  a  trustee  for  the  next 
of  kin.  By  her  "  wishes  "  his  Lordship  considered  that  the  tes- 
tatrix referred  to  the  disposition  of  her  property  contained  in  the 
testamentary  paper,  but  which  indicated  her  wishes  pro  tcmto 
only.  He  thought  that  the  words  "own  use  and  benefit," 
and  "  trusting  and  confiding,"  were  contradictory ;  that  it  was 
evident  the  testatrix  did  not  use  the  former  expressions  in  their 
ordinary  sense,  for  she  had  added  words  which  show  that  she 
did  not  intend  Sir  George  Cox  to  eftiploy  the  property,  at  least 
the  whole  of  it,  for  his  own  use  and  benefit.  Upon  the  whole, 
his  Lordship's  conclusion,  after  much  hesitation,  was,  that  the 
property  was  given  in  trust. 

But  if  the  testator's  language  amounts  merely  to  a  general 
expression  of  good-will  towards  the  objects  in  question,  and  does 
not  intimate  any  definite  Ldisposing  intention  in  their  favor,  as 
where  he  adds, "  I  have  no  doubt  but  A.  B.  (the  legatee) 
[  338  ]      will  be  kind  to  my  children,"  such  *  words  are  inopera- 
tive to  qualify  the  legatee's  interest,  (a) 
And  the  same  construction  has  prevailed  in  some  instances  in 
which  the  indefiniteness  was  of  a  less  palpable  character,  as 
where  a  testator  gave  leasehold  estates  at  S.  to  his  brother  J,  H. 
forever,  "  hoping  he  will  continue  them  in  the  family."  (b) 

But  where  the  testator  ordered  and  directed  his  son  J.  (to 
whom  he  gave  all  his  real  and  personal  estate)  to  take  care  and 
provide  for  his  (the  test,ator's)  daughter  A.,  during  her  life  —  Sir 
T.  Plumer,  M.  R.,  was  of  opinion  that  the  daughter  was  entitled 
to  have  a  provision  made  for  her  out  of  the  residue,  in  addition 
to  an  annuity  of  £5  which  was  bequeathed  to  her.  (c) 

Recent  cases  suggest  a  doubt  whether  such  words  would  now 
receive  a  similiar  construction,  for  the  Courts  seem  to  be  sensible 
that  they  have  gone  far  enough  in  investigating  with  the  efficacy 
of  a  trust  loose  expressions  of  this  nature,  which,  it  is  probable, 
are  rarely  intended  to  have  such  an  operation.  Accordingly  we 
find,  of  late,  a  more  strict  and  uniform  requisition  of  definite- 
ness  ini  regard  to  both  the  subject-matter  and  objects  of  the 
intended  trust,  than  can  be  traced  in  some  of  the  earlier  adjudi- 
cations.^ 

la)  Buggens  v,  Yeates,  1  Vin.  Ab.  72,  pi.  27. 

lb)  Harland  v.  Trigg,  1  Bro.  C.  C.  142,  [Perkins's  ed.  notes,  and  cases  cited.] 

(c)  Broad  u.  Bevan,  1  Euss.  511,  n. 

1  Wherever  the  objects  of  the  supposed  recommendatory  trust  are  not  certain  or 
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Thus,  in  the  case  of  Curtis  v,  Eiippon,  (a)  where  a  testator 
gave  all  his  real  and  personal  estate  to  his  wife,  trusting  that  she 
would,  in  love  to  the  children  committed  to  her  care,  make  such 
use  of  it  as  should  be  for  her  own  and  their  spiritual  and  tempo- 
ral good,  remembering  always,  according  to  circumstances,  the 
church  of  God  and  the  poor —  Sir  J.  Leach,  V.  C,  held  the  wife 
to  be  absolutely  entitled,  the  testator's  intention  evidently  being 
to  leave  the  children  dependent  on  her. 

*  So,  in  the  case  of  Abraham  v.  Alman,  (b)  where  a  [  339  } 
will  contained  the  following  passage :  "  I  do  likewise 
will  and  bequeath  to  my  only  son  J.  the  sum  of  £60  sterling 
per  year  forever ;  also  to  provide  for  the  two  daughters  of  ray 
child  H.  E.,  namely,  S.  E.  and  E.  E.,  and  the  remainder  of  my 
property  to  the  two  children  of  my  daughter  S.  A." —  Lord  Gif- 
ford,  M.  R.,  held  that  the  words  in  question  did  not  create  a  trust 
on  the  jB60  a  year,  or  the  remainder  of  the  property  bequeathed 
to  the  children  of  S.  A. ;  the  former  was  a  distinct,  independent 
bequest ;  and  it  was  not  clear  that  the  testator  intended  to  make 
a  provision  for  the  daughters  of  H.  E.  out  of  the  latter ;  the 
Court  had  no  means  of  determining  what  that  provision  was 
to  be. 

Again,  in  the  case  of  Sale  v.  Moore,  (c)  where  a  testator  be- 
queathed the  remainder  of  what  he  should  die  possessed  of,  after 

(a)  5  Madd.  434.  (b)  1  Knss.  509.  (c)  1  Sim.  534. 


definite ;  wherever  the  property,  to  which  it  is  to  attach,  is  not  certain,  or  definite ; 
wherever  a  clear  discretion  and  choice  to  act,  or  not  to  act,  is  given  ;  wherever  the 
prior  dispositions  of  the  property,  import  absolute  and  uncontrollable  ownership  ;  iu 
all  such  cases.  Courts  of  Equity  will  not  create  a  trust  from  words  of  this  character. 
In  the  nature  of  things  there  is  a  wide  distinction  between  a  power  and  a  trust.  In 
the  former  the  party  may  or  may  not  act  in  his  discretion.  In  the  latter,  the  trust  wilt 
be  executed,  notwithstanding  his  omission  to  act.  2  Story,  Eq.  Jur.  §  1070 ;  Mog- 
gridge  v.  Thackwell,  7  Ves.  (Summer's  ed.)  35  b  note  (d)  and  cases  cited ;  Moriee  v. 
Bishop  of  Durham,  9  lb.  399,  note  [a)  and  cases  cited;  2  Williams,  Ex.  (2d  Am.  ed.) 
787  ;  Bull  v.  Ball,  8  Conn.  47. 

A  strong  disposition  has  been  indicated  in  modern  times  not  to  extend  this  doctrine 
of  recommendatory  trust ;  but,  as  far  as  the  authorities  will  allow,  to  give  to  the  words 
of  wills  their  natural  and  ordinary  sense,  unless  it  is  clear  that  they  are  designed  to  be 
used  in  a  peremptory  sense.  See  2  Story,  Eq.  Jur.  §  1069 ;  Sale  v.  Moore,  1  Sim.  34  ; 
Lawless  v.  Shaw,  1  Lloyd  &  Goold,  154;  Eordo.  Fowler,  3  Beavan,  156  ;  Knight  v. 
Knight,  lb.  148 ;  Hart  v.  Hart,  2  Desaus.  83  ;  Van  Dyck  v.  Van  Beuren,  1  Caines,  84 ; 
Bull  V.  Vardy,  2  Ves.  (Summer's  ed.)  270,  note  (6).  A  clause  in  a  will  expressing 
the  testator's  "will  and  intention  that  W.  may  dispose  of  the  furniture,  plate,  pictures 
and  all  other  articles  now  in  my  house,  absolutely,  as  he  may  deem  expedient,  in  ac- 
cordance with  my  wishes  as  otherwise  communicated  by  me  to  him,"  gives  W.  the  ab- 
solute property,  in  these  articles,  even  though  the  will  contain  a  previous  residuary 
bequest  to  W.  for  life,  with  remainder  over.  Wells  v.  Doane,  3  Gray,  201.  So  where 
legacies  are  given  to  persons  generally,  with  the  additional  expression  "  to  be  at  their 
disposal"  they  are  considered  to  be  immediate  vested  interests  in  the  legatees,  so  as  to 
be  transmissible  to  their  personal  representatives,  although  they  make  no  disposition  of 
the  property.  1  Roper,  Legacies,  by  White,  429,  430,  Oh.  10,  §  7.  See  Hixoa  v. 
Oliver,  13  Ves.  108;  Barford  v.  Street,  16  Ves.  139;  Martin  v.  Douch,  1  Chan.  Cas. 
198  ;  Robinson  v.  Dusgate,  2  Vernon,  180  ;  Maskelyne  v.  Maskelyne,  Amb.  750 ;  Bull 
V.  Kingston,  1  Meriv.  314. 
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payment  of  debts  and  legacies,  to  his  dear  wife,  adding,  "  recom- 
mending to  her,  and  not  doubting,  as  she  had  no  relations  of  her 
own  family,  but  that  she  will  consider  my  near  relations^  should 
she  survive  me,  as  I  should  consider  them  myself  in  case  I  should 
survive  her."  In  a  preceding  part  of  the  will,  the  testator  fiad 
assigned  as  a  reason  for  his  not  leaving  his  brother  and  sister 
anything,  that  they  were  provided  for,  and  that  he  could  not  do 
so  without  taking  from  his  wife's  property,  who  was  more  iii 
need  of  it  —  Sir  A.  Hart,  V.  C,  held  that  the  effect  of  the  whole 
was  that  no  trust  for  the  relations  was  created. 

So,  in  the  case  of  Meredith  v.  Heneage,  (a)  where  the  testator 
after  having  given  his  real  and  personal  estate  in  the  fullest  terms 
to  his  wife,  declared  that  he  had  devised  the  whole  of 
[  340  ]  his  real  and  personal  estate  to  his  *  wife,  imfettered  arid 
vnlimited,  in  full  confidence  and  with  the  firmest  per- 
suasion, that,  in  her  future  disposition  and  distribution  thereof, 
she  would  distinguish  the  heirs  of  his  late  father,  by  devising  and 
bequeathing  the  whole  of  his  said  estate,  together  and  entire,  to 
such  of  his  said  father's  heirs  as  she  might  think  best  deserved 
her  preference  —  it  was  held  in  the  House  of  Lords,  confirming  a 
decree  in  the  Exchequer,^!  that  the  wife  was  absolutely  entitled 
for  her  own  benefit,  Lord  Eldon  considering  that  the  testator 
intended  to  impose  a  moral,  but  not  a  legal  obligation  on  his 
wife ;  for  which  he  relied  much  (as  did  also  Lord  Redesdale)  on 
the  words  "  unfettered  and  unlimited."  Lord  Eldon  also  ad- 
verted to  the  great  difficulty  of  reconcilingthe testator's  directioii, 
that  the  estate  should  go  "  entire,"  with  his  direction  respecting 
its  "  distribution." 

Again,  in  the  case  of  Benson  v.  "Whittam,  (6)  where  a  testatoj 
bequeathed  certain  annuities,  to  be  paid  out  of  any  money  aris- 
ing from  whatever  dividends  he  .might  die  possessed  of  in  the 
Bank  of  England,  and  the  residue  of  the  dividends  to  his  brother 
A.,  (to  enable  him  to  assist  such  of  the  children  of  the  testator's 
deceased  brother  F.  as  he  might  find  deserving  of  encourage- 
ment,) to  be  paid  to  the  several  persons  as  they  become  due  — 
Sir  L.  Shadwell,  V.  C,  decided  that  the  words  in  the  parenthesis 
did  not  raise  any  trust  in  favor  of  the  children  of  F.,  they  merely 
expressed  the  motive  or  cause  of  the  gift ;  and  his  Honor  com- 
mented on  other  passages  which  corroborated  this  conclu- 
sion. 

So,  in  the  case  of  Hoy  v.  Master  (c)  where  a  testator  willed 
the  whole  of  his  property,  to  his  wife  for  fife,  and  that,  after  her 
decease,  one  third  should  devolve  to  his  beloved  daugh- 
[  341  ]     ter  M.,  and  that  the  other  two  thirds  should  *  be  at  the 
sole  and  entire  disposal  of  his  said  wife,  L.  B. ; «  trust- 
ing that,  should  she  not  marry  again  and  have  other  children, 

(a)  1   Sim.  542.  (6)  5  Sim.  22.  ( c)  6  Sim.  568. 
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her  affection  for  our  joint  offspring,  the  said  M.  B.,  would  induce 
her  to  mal^her  said  daughter  her  principal  heir."  The  wife  did 
not  marry  again,  and  disposed  of  her  property  to  a  stranger ; 
whereupon  it  was  claimed  by  the  daughter,  on  the  ground  that 
the  wife  had  a  life  interest  only,  with  the  power  of  appointment 
in  favor  of  the  children  of  any  future  marriage,  with  an  alter- 
native trust  for  the  daughter  absolutely.  But  Sir  L.  Shadwell 
held  that  the  wife  took  the  two  thirds  absolutely. 

Again,  in  the  case  of  Lechmere  v.  Lavie,  (a)  where  a  testatrix 
made  a  codicil  to  her  will  in  the  following  words : — "  I  hope 
none  of  my  children  will  accuse  me  of  partiality,  in  having  left 
the  largest  share  of  my  property  to  my  two  eldest  daughters,  my 
sole  motive  for  which  was  to  enable  them  to  keep  house  so  long 
as  they  remain  single ;  but  in  case  of  their  marrying,  I  have 
divided  it  amongst  all  my  children.  If  they  die  single,  of  course 
they  will  leave  what  they  have  amongst  their  brothers  and  sisters, 
or  their  children."  Sir  J.  Leach,  M.  R.,  considered  that  these 
words  were  not  intended  to  create  an  obligation  upon  the  two 
eldest  daughters,  as  they  applied  not  simply  to  the  property 
given  by  the  testatrix,  but  to  all  property  which  the  daughters 
might  happen  to  possess  at  their  deaths,  leaving  what  she  gave 
by  her  will  at  their  disposition  during  their  lives,  and  extending 
to  property  which  might  never  have  belonged  to  her,  and  want- 
ing altogether  certainty  of  amount. 

It  is  submitted,  however,  that  the  uncertainty  in  regard  to  the 
subject  of  gift  arose,  not  from  the  testatrix  having  com- 
bined in  the  trust  with  her  own  property,  that  of  *  her  [  342  ] 
daughters  themselves,  which  she  could  not  dispose  of, 
but  from  the  absence  of  any  clear  indication  of  intention  that 
the  trust  was  to  affect  all  the  property  which  the  daughters 
derived  from  the  testatrix.  The  expression  "  what  they  have  " 
would  seem  to  imply  that  the  legatees  might  dispose  of,  as  abso- 
lute owners,  any  part  they  chose,  and  that  the  trust  should  apply 
only  to  what  remained.  This  brings  the  case  within  the  princi- 
ple of  Wynne  v.  Hawkins,  (b)  where  a  testator  bequeathed  what 
he  should  leave  behind  him  to  his  wife,  "  not  doubting  that  she 
would  dispose,  at  her  death,  of  what  should  be  left,  to  their  two 
grandchildren."  Lord  Thurlow  said  that  the  words  "  not  doubt- 
ing "  would  be  strong  enough :  but  that  where,  in  point  of  intent, 
it  was  uncertain  what  property  was  to  be  given,  and  to  whom, 
the  words  were  not  sufficient,  because  it  was  doubtful  what  the 
confidence-  was  which  the  testator  had  reposed ;  and  where  that 
did  not  appear,  the  scale  leaned  to  the  presumption  that  he 
meant  to  give  the  whole  to  the  first  taker. 

So,  in  the  case  of  Horwood  v.  West,  (c)  where  a  testator 

(a)  2  My.  &  K.  197. 

(6)  1  Bro.  C.  C.  179.    As  to  cases  of  this  class,  vide  ante,  321. 

(c)  1  Sim.  &  Stn.  387. 
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recommended  his  wife  to  give  by  her  will  what  she  should  die 
possessed  qf  under  his  will  in  a  certain  manner — ifir  J.  Leach, 
V.  C.,  assumed,  that  if  these  words  had  been  uncontrolled  by  the 
context,  the  trust  must  have  been  void  for  uncertainty  j.  but  he 
thought  that  it  was  evident,  from  a  direction  in  the  will  to  the 
wife  to  secure  to  herself,  on  a  second  marriage,  whatever  she 
should  possess  by  virtue  of  his  will,  that  the  testator  intended 
the  trust  in  question  to  be  coextensive  with  such  direction,  i.  e. 
to  extend  to  all  the  property  the  wife  derived  from  the  testator. 
It  should  be  observed,  however,  in  regard  to  the  ob- 
[  343  ]  jection  *  of  uncertainty,  thatthe  preceding  cases,  though 
frequently  referred  to  as  if  they  were  the  subject  of  a 
peculiar  rule,  merely  require,  in  common  with  all  others,  that  the 
intention  of  the  testator  should  be  manifested  with  sufficient 
certainty  to  enable  the  ^Court  to  act  judicially  upon  it. 

And  lasiiy,  in  the  case  of  Ex  parte  Payne,  (a)  where  a  testa- 
tor, after  devising  the  property  in  question  to  his  daughter  in^fee, 
proceeded  to  declare  that  the  estate  was  intended  as  some  reward 
for  her  attention  to  hini,  and  was  kept  separate  from  the  other 
interests  she  would  take- under  his  will,  as  a  testimony  thereof. 
And  he  directed  his  daughter  to  keep  the  premises  in  good 
repair ;  and  in  case  she  sh,ould  marry,  he  strongly  recommended 
her  to  execute  a  settlement  of  the  estate,  and  thereby  to  vest  the 
same  in  trustees,  to  be  chosen  by  her,  for  the  use  of  herself  for 
life;  with  remainder  to  her  husband  for  life;  with  remainder  to 
the  children  she  might  happen  to  have,  or  to  such  other  uses  as 
his  damghter  should  think  proper,  to  the  intent  that  the  said  estate, 
in  the  event  of  her  marriage,  might  be  effectually  protected  and 
secured.  The  question,  on  petition,  was,  whether  the  daughter 
(who  was  unmarried)  could  make  a  good  title  to  the  devised 
property  in  fee.  It  was  contended  for  her  that  she  could,  for  that 
Eteither  the  persons  to  take  nor  the  estates  themselves  were  cer- 
tain ;  and  that,  even  if  the  daughter  married,  she  might  limit  the 
estates  to  such  uses  as  she  thought  proper:  and  of  this  opinion 
was  Lord  Abinger,,  C.  B. 

It  will  be  observed,  that  in  all  these  cases  except  Wood  v. 
Cox,  the  consequence  of  holding  the  expressions  to  be  too  vague 
for  the  creation  of  a  trust  was,  that  the  devisee  or  lega- 
[  344  ]  tee  retained  the  property  for  his  or  her  own  *  benefit ; 
and  in  this  respect  these  cases  stand  distinguished  from 
Stubbs  V.  Sargon,  (b)  in  which  there  was  considered  to  be  suffi- 
cient indication  of  the  testator's  intention  to  create  a  trust, 
though  the  objects  of  it  were  uncertain :  a  state  of  things  which, 
of  course,  lets  in  the  claim  of  the  heir  or  next  of  kin  to  the 
beneficial  ownership.     In  such  cases  there  is  no  uncertainty  as 

(a)  2  You.  &  C,  636.    See  also  Knight  v.  Knight,  EoUs,  T.  T.  1840,  reported 
4  Jur.  839. 
(6)  i^ite,  333. 
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to  the  intention  to  create  a  trust,  but  merely  as  to  the  objects  ; 
in  the  other  class  of  cases  it  is  uncertain  whether  a  trust  is 
intended  to  be  created  in  favor  of  any  objects. 

Such,  then,  is  the  long  train  of  decisions  arising  from  the 
neglect  of  testators  clearly  to  distinguish  between  expressions 
which  are  meant  to  impose  a  trust  or  obligation,  and  those  which 
are  intended  merely  to  inculcate  the  discharge  of  a  moral  duty. 
At  one  period  the  Courts  seem  to  have  l^fen  so  astute  in  detecting 
an  intention  to  create  a  trust  when  wrapped  in  the  disguise  of 
vague  and  ambiguous  expressions,  as  almost  to  take  from  a  tes- 
tator the  power  of  intimating  a  wish  without  creating  an  obliga- 
tion, unless, indeed,  by  the  use  of  words  distinctly  negativing  the 
contrary  construction.  But  though  a  sounder  principle  now  pre- 
vails, the  practitioner  will  perceive,  in  the  state  of  the  authorities, 
the  strongest  incentive  to  caution  in  the  employment  of  words 
which  may  give  rise  to  a  question  of  this  nature.  If  a  trust  is 
intended  to  be  created,  this  should  be  done  in  clear  and  explicit 
terms ;  and  if  not,  any  request  or  exhortation  which  the  testator 
may  choose  to  introduce,  should  be  accompanied  by  a  declara- 
tion, that  no  trust  or  legal  obligation  is  intended  to  be  im- 
posed. 

Sometimes  a  testator's  recommendation  in  favor  of  a  third 
person  is  not  of  a  nature  to  create  a  simple  absolute 
*  trust  for  his  benefit,  but  has  for  its  object  the  placing  [  345  ] 
or  continuance  of  such  person  in  some  office  or  capacity 
connected  with  the  property  that  is  the  subject  of  disposition, 
involving  the  performance  of  a  certain  duty.  As  where  a  testa- 
tor directs  that  the  tenants  of  the  devised  property  shall  be 
allowed  to  continue  in  its  occupation,  either  with  or  without  a 
condition  or  restrictidn  as  to  rent,  cultivation,  &c. 

As  in  the  case  of  Tibbitts  v.  Tibbitts,  (a)  where  a  testator 
made  a  devise  to  his  son,  recommending  him  to  continue  his 
cousins  A  ani  B  "  in  the  occupation  of  their  respective  farms 
in  the  county  of  W.  as  heretofore,  and  so  long  as  they  continue 
to  manage  the  same  in  a  good  and  husbandlike  manner,  and  to 
duly  pay  their  rents,"  was  held  to  be  a  trust  forJ;he  cousins,  who 
had  been  tenants  at  will. 

It  has  been  much  discussed  of  late,  whether  a  direction  or  in- 
junction to  employ  a  particular  stewEird,  imposes  on  the  devisee 
an  obligation  in  the  nature  of  a  trust  in  favor  of  the  person  so 
named,  subject,  of  course,  to  the  implied  condition  to  faithfully 
discharge  the  duties  of  the  office.  As  in  the  case  of  Lawless  v. 
Shaw,  (6)  where  a  testator,  after  devising  his  estates  charged 
with  certain  annuities,  to  his  fi:iend  William  Shaw  (then  aged 
twenty  years)  for  life,  with  remainders  over  in  strict  settlement, 
and  after  bequeathing  to  his  friend  and  agent,  B.  E.  Lawless, 
£100  as  a  token  of  the  testator's  esteem  for  him,  and  after 
(a)  19  Tes.  656.  (6)  Lloyd  &  Goold,  154. 
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directing  his  executors  to  pay  to  his  agents  £150,  to  be  distrib- 
uted  among,  the   poor   of   his   estates,  declared  it  to  be  his 
particular  desire,  that  his  executors,  whilst  acting  in  the  man- 
agement of  all  or  any  of  his  affairs,  as  also  his  friend  William 
Shaw,  when  he  should  enter  into  the  receipt  of  the 
[  346  ]     rents  of  his  estates,  should  continue  *  Lawless  in  the. 
receipt  and  management  thereof,  and  likewise  should 
employ  and  retain  him'jip  the  agency  and  management  of  lands 
to  be  purchased  in  pursuance  of  the  will,  at  the  usual  fees 
allowed  to  agents,  he  having  acted  for  the  testator  since  he  be- 
came possessed  of  the  estate,  fully  to  his  satisfaction.     The  tes- 
ter also  bequeathed  to  his  friend  and  agent  Mr.  Lawless,  £150, 
to  purchase  a  monumental  tablet.      Soon  after  the   testator's 
decease,  Mr.  Shaw,  the  devisee  for  life,  dismissed  Mr.  Lawless 
from  his  office  as  land-agent,  but  without  impeaching  his  char- 
acter or  capacity.     Lawless  filed  a  bill  against  Shaw,  claiming 
to  be  reinstated,  which  was  dismissed  by  Lord  Plunket;  whose 
decree,  however,  was  upon  a  rehearing  reversed  by  his  succes- 
sor.    After  reading  the  clause  of  the  will  applicable  to  Lawless, 
the  Chancellor,  (Sir  E.  Sugden,)  inquired,  "  Is  that  a  simple  rec- 
ommendation to  continue  him  in  an  office  removable  at  pleas- 
ure, and  which  the  devisee  may  put  an  end  to  the  next  hour  ? 
or,  is  it  a  direction  to  continue  him  against  the  will  of  the  dev- 
isee, subject  of  course  to  the  conditions  implied,  that  he  con- 
duct himself  honestly  and  faithfully  in  the  discharge  of  his 
duty,  and  continue  competent  both  in  mind  and  body  ?     Does 
it  mean  that  the  agency  should  be  of  the  same  character,  and 
that  he  was  to  be  continued  in  the  same  manner  as  he  was  em- 
ployed by  the  testator  himself,  that  is,  removable  at  pleasure  ?  " 
His  Lordship  then  proceeded  to  show,  at'  some  length,  that  it 
was  clearly  imperative  on  the  trustees  to  employ  Lawless  dur- 
ing  Shaw's  minority.     "  Now  if  it  was,"  he  continued,  "  im- 
perative on  the  trustees  to  employ  him  during  the  minority,  can 
I  draw  a  distinction  and  say,  that  a  different  right  was  given  by 
the  same  words  to  Shaw,  from  that  given  to  the  trustees,  par- 
ticularly in  a  will  where,  as   I  have  pointed  out,  the  testator 
knew  how  to  distinguish  the  powers  which  he  gave, 
[  347  ]     according  *  to  the  persons  by  whom  and  the  period  at 
which  they  were  to  be  exercised  ?     If  imperative  on 
the  trustees,  it  was  equally  so  on  Shaw,  when  he  succeeded  to 
the  estate.     If  you  look  at  the  language  of  the  clause,  there 
can  be  no  doubt  as  to  the  intention.     It  is  in  substance  this : 
I  have  found  him  a  faithful  agent  to  myself,  and  it  is  my  par- 
ticular desire  that  you  retain  him  in  the  management  of  the 
estate,  and  I  will  leave  no  doubt  as  to  the  fees  he  is  to  receive. 
The  word  '  continue '  is  used  in  the  first  part  of  the  clause,  and 
in  the  second  the  words  '  retain  and  employ.' 

"  These  ate  strong  words,  importing  a  continuance  aijd  endur- 
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ance,  as  long  as  he  conducts  himself  properly.  In  the  preced- 
ing clause  there  is  an  absolute  gift  of  £150  for  charity,  and  a 
direction  that  it  should  be  paid  to  Lawless,  to  be  by  him  distrib- 
uted. Can  any  one  doubt  that  that  is  imperative  ?  though 
merely  a  direction,  it  is  nevertheless  just  as  binding  as  the  gift 
itself  of  the  money  to  the  poor.  This  is  followed  by  the-  clause 
in  question,  '  and  it  is  also  my  particular  desire,'  &c. ;  these 
words,  in  connection  with  the  gift  in  the  preceding  clause,  im- 
port a  gift  also  to  Lawless  himself;  then  it  is  said  Shaw  is 
made  tenant  for  life,  and  can  you  cut  down  his  life  estate  ?  To 
this  I  answer,  I  leave  him  as  I  find  him.  The  testator  employed 
this  gentleman  to  receive  his  rents,  and  desired  his  devisee  to 
continue  him;  this  is  in  the  nature  of  a  condition  imposed  on, 
the  tenant  for  life,  and  therefore  the  person  who  takes  the  estate 
must  perform  the  condition.  It  is  said  that  this  was  intended 
for  Shaw's  benefit.  It  may  be  so,  but  not  exclusively ;  I'have 
no  means  of  forming  a  judgment  whether  it  was  or  not.  I  can- 
not say  whether  the  testator  may  not  have  intended  a  benefit 
to  the  estate  itself;  he  certainly  did,  so  far*  as  he  made  it  im- 
perative upon  the  trustees  to  employ  Lawless  during 
the  minority.  A  very  young  man  *  was  about  to  step  [  348  ] 
into  possession  of  an  estate ;  the  testator,  therefore, 
might  wisely  say,  '  I  will  take  care  to  have  a  faithful  agent 
employed  for  the  benefit  of  the  estate  itself ;  I  wiU  at  the  same 
time  make  the  office  a  reward  to  a  tried  agent  foi  his  past  exer- 
tions.' Then  it  is  said,  Suppose  the  testator  recommended  the 
devisee  to  employ  a  particular  baker  or  tailor;  well,  suppose 
the  testator  did  make  such  a  condition  in  clear,  express  terms, 
for  it  would  not  be  implied ;  a  man  may  devise  an  estate  v/nder 
any  condition  he  pleases,  provided  it  is  not  an  illegal  one." 

But  the  decree  of  Sir  Edward  Sugden  was  reversed  in  the 
House  of  Lords  :  Shaw  v.  Lawless,  5  CI.  &  F.  129. 

So,  in  the  case  of  WiUiams  v.  Corbet,  (a)  where  a  testator 
devised  his  estates  to  trustees,  upon  trust  to  let  the  same,  and 
apply  the  rents  in  paying  off  certain  incumbrances,  and  ap- 
pointed A  to  be  auditor  of  the  accounts  during  the  execution 
of  the  trusts,  and  directed  the  trustees  to  pay  him  the  usual 
annual  remuneration  :  Sir  L.  Shadwell,  V.  C.,  held  that  the 
trustees  were  not  justified  in  removing  A  from  the  office,  there 
being  no  imputation  on  his  conduct,  for  that  he  had  as  much 
right  to  be  the  auditor,  as  any  one  of  the  devisees  had  to  the 
estates. 

(o)  8  Sim.  349. 
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CHAPTER  XIV. 

PAROL  EVIDENCE,  HOW  FAE  ADMISSIBLE.i 

Parol  evidence  inadmissible  to  control  or  explain  will. 

Letters  and  oral  declarations  of  testator  rejected,  [p.  350.] 

Evidence  of  person  who  drew  the  will  rejected,  [p.  350.] 

Case  of  Lord  Walpole  v.  Earl  of  Cholmondeley,  [p.  350.] 

Express  republication  of  antecedent  will,  not  controlled  by  parol  evidence,  [p.  351.] 

Remark  upon  Lord  Walpole  v.  Earl  of  Cholmondeley,  [p.  352.] 

Devise  inadvertently  omitted  cannot  be  supplied,  [p.  353.] 

Clause  improperly  introduced  into  will  may  be  rejected  on  issue  devimvit  vd  rum, 

[p.  355.] 
Rule  in  cases  of  fraud,  [p.  356.] 

■  One  will  surreptitiously  obtruded  for  another,  [p.  356.] 
Promise  by  heir  or  devisee  to  testator  enforced,  [p.  356.] 
Parol  evidence  admissible  to  repel  a  resulting  trust,  [p.  357.] 

1  There  is  no  material  difference  of  principle,  in  the  rules  of  interpretation  between 
wills  and  contracts,  except  what  naturally  arises  from  the  different  circumstances  of 
the  parties.  The  object  in  both  cases  is  the  same,  namely,  to  discover  the  intention. 
And  to  do  this,  the  Court  may,  in  either  case,  put  themselves  in  the  place  of  the  parti/, 
and  then  see  how  the  terms  of  the  instrument  affect  the  property  or  subject-matter. 
Doe  U.Martin,  1  N.  &  Man.  524;  Brown  v.  Thomdike,  15  Pick.  400.  With  this 
view,  evidence  must  be  admissible  of  all  the  circumstances  surrounding  the  author 
of  the  instrument.  It  is  only  in  this  mode  that  parol  evidence  is  admissible  (as  is 
sometimes,  but  not  very  accurately  said,)  to  explain  written  instruments;  namely,  by 
showing  the  situation  of  the  party  In  all  his  relations  to  persons  and  things  around 
him.  Thus,  if  the  language  of  the  instrument  is  applicable  to  several  persons,  to 
several  parcels  of  land,  to  several  species  of  goods,  to  several  monuments  or  boun- 
daries, to  several  writings  ;  or  the  terms  be  vague  and  general,  or  have  divers  mean- 
ings in  a  will,  the  words  "  child,"  "  children,"  "grandchildren,"  "  son,"  "  family,"  or 
"nearest  relation,"  are  employed.  (See  Blackwell  v.  Bull,  1  Keen,  176;  Brown  v. 
Thomdike,  15  Pick.  400;  1  Phil.  Ev.  p.  532-547,  Cowen's  notes,  939-958;)  in 
all  these  and  the  like  cases,  parol  evidence  is  admissible  of  any  extrinsic  circumstances, 
tending  to  show  what  person  or  persons,  or  what  things  were  intended  by  the  party, 
or  to  ascertain  his  meaning  in  any  other  respect. 

In  regard  to  wills,  much  greater  latitude  was  formerly  allowed,  in  the  admission 
of  evidence  of  intention,  than  is  warranted  by  the  later  cases.  The  modern  doc- 
trine on  this  subject  is  nearly  or  quite  identical,  with  that  which  governs  in  the  in- 
terpretation of  other  instruments.  See  1  Greenl.  Ev.  §§  287,  288,  289  ;  Hiscocks  i;. 
Hiscocks,  5  M.  &  W.  363,  367  ;  Webley  v.  Langstaff,  3  Desaus.  509  ;  Breckenbridge 
V.  Duncan,  2  A.  K.  Marsh.  51  ;  Reeves  v.  Reeves,  Dev.  Eq.  386 ;  Patterson  v.  LeiM, 

2  Hill,  Ch.  16;  Comfort  v.  Micther,  2  Watts  &  S.  450;  Lewis  v.  Lewis,  lb.  455; 
Haydon  v.  Ewing,  1  B.  Monroe,  113  ;  Miller  v.  Travers,  8  Bingh.  244;  1  Phil.  Ev. 
545 ;  3  lb.   Cowen  &  Hill's  notes,   1362,  et  seq.  and  cases  cited ;  Puller  v.  Puller, 

3  Rand.  83  ;  Kimball  v.  Mon-ell,  4  Greenl.  368 ;  Brown  v.  Thorndike,  15  Pick.  400. 
If  the  words  of  a  will  are  clear,  and  have  a  definite  meaning,  no  extrinsic  evi- 
dence to  show  a  different  meaning  can  be  admitted.  Brown  v.  Saltonstall,  3  Met- 
calf,  426;  1  Greenl.  Ev.  §  290 ;  1  Story,  Eq.  Jur.  5  181 ;  Chambers  v.  Minchin,  4 
"Ves.  (Sumner's  ed.)  675,  note  (a) ;  Selwood  o.  Mildmay,  3  Ves.  (Sumner's  ed.)  306, 
note  (a) ;  Ponnereau  v.  Poyntz,  1  Bro.  C.  C.  (Perkins's  ed.)  480,  note  (a),  and  cases 
cited;  Spalding  v.  Huntington,  1  Day,  8;  Hand  v.  Hoffman,  3  Halst.'  71  ;  Canfield 
V.  Bostwicfc,  21  Conn.  550. 

A  devise  to  the  testator's  children,  he  having  children  of  his  own  and  stepchildren, 
does  not  embrace  the  stepchildren ;  and  parol  evidence  is  inadmissible  to  show  that 
the  testator  intended  to  include  them.    Fouke  v.  Kemp,  5  Harr.  &  John.  135. 
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Construction  not  to  be  influenced  by  parol  evidence  of  actual  intention,  [p.  358.] 

"  Copyhold  "  not  extended  to  freeholds  by  parol  evidence,  [p.  358.,] 

Extent  of  "  Ashton  Estate  "  not  enlarged  by  extrinsic  evidence,  [p.  359.] 

Not  admissible  to  affect  construction  of  words  of  locality,  [p.  360.1 

Constmction  of  words  not  varied  by  evidence  of  actual  intention,  [p.  360.] 

Position  of  relative  pronouns  not  to  be  varied  by  parol  evidence,  [p.  361.] 

Words  may  be  diverted  from  their  primary  acceptation  by  inconsistency  of  context, 

[p.  361.] 
Devise  of  the  Briton  Fei-ry  Estate,  held  to  extend  to  lands  not  an  the  parish  of  B.  F. 

[p.  362.]  ■ 

Observations  upon  Doe  u.  Jersey,  [p.  362.] 
As  to  translating  or  deciphering  peculiar  characters,  [p.  363.] 
State  of  fact«  at  the  date  of  will  proper  to  be  regarded,  [p.  363.] 
Meaning  of  contraction  used  by  testator,  [p.  363,  note.] 
State  of  facts  at  death  of  testator  not  to  influence  construction,  [p.  365.] 
Effect  of  recent  enactment  on  the  cases  under  consideration,  [p.  366.] 
Parol  evidence  admissible  to  show  what  is  comprised  within  a  given  description, 

[p.  367.] 
Reference  to  an  extrinsic  document,  [p.  367.] 
Remark  on  Ongley  v.  Chambers,  [p.  369.] 

Sufficient  if  testator  provide  means  of  ascertaining  the  object  of  gift,  [p.  369.] 
Latent  ambiguity  removed  by  parol  evidence,  [p.  370] 

Effect  where  there  are  two  subjects  or  objects  answering  to  description,  fp.  371.] 
Evidence  submitted  to  show  which  of  two  persons  answering  to  the  name  was  in- 
tended, [p.  372.] 
Evidence  admitted  as  between  two  claimants  equally  described,  [p.  374.] 
Contra  where  will  affords  ground  for  preferring  either,  [p.  374.] 
To  "my  brother,"  &c.,  the  fact  being  that  the  testator  has  several  brothers,  [p.  375.] 
Effect  where  part  of  description  applies  to  one  person  and  part  to  another,  [p.  376.] 
Evidence  of  testator's  declarations  prjor  to  will  rejected,  [p.  377.] 
Evidence  admissible,  where  name  applies  to  one  and  description  to  another,  [p.  377.] 
Evidence  admitted  where  name  applies  to  one  and  description  to  another,  [p.  378.] 
Extrinsic  evidence  rejected,  as  between  two  persons  imperfectly  described,  [p.  378.] 
Remarks  on  Doe  v.  Hiscocks,  [p.  378.] 

Declarations  of  the  testatrix  subsequent  to  the  will  admitted  to  clear  up  latent  am- 
biguity, [p.  378.1 
Rule  where  part   of  description  applies   to  both  claimants,  and  part  to  neither, 

[p.  379.] 
Rule  where  there  is  a  person  answering  to  the  whole  description,  [p.  379.] 
Bequest  not  applied  to    another,  there  being  an  object  answering  the  description, 

[p.  379.] 
Evidence  not  admissible  to  exclude  a  person  answering  to  description,  [p.  380.] 
Evidence  inadmissible  to  support  the  claim  of  one  to  whom  no  part  of  description 

applies,  [p.  381.] 
Christian  and  surname  both  wrong,  and  yet  claimed  and  held  to  be  entitled,  [p.  382.] 
Observations  upon  Beaumont  «.  Fell,  [p.  382.] 
Total  blanks  for  names  not  to  be  supplied,  [p.  383.] 
■  As  to  partial  blanks,  [p.  383.] 

As  the  law  requires  wills,  both  of  real  and  personal  estate,  (with 
an  inconsiderable  exception)  [a)  to  be  in  writing,  it  cannot,  con- 
sistently with  this  doclrine,  permit  parol  evidence  to  be  adduced, 
either  to  contradict,  add  to,  or  explain  the  contents  of  such  will ;  ^ 
and  the  principle  of  this  rule  evidently  demands  an  inflexible 
adherence  to  it,  even  where  the  consequence  is  the  partial  or  total 
failure  of  the  testator's  intended  disposition  ;  for  it  would  have 
been  of  little  avail  to  require  that  a  will  ab  origine  should  be  in 

(a)  Ante,  p.  84,  85. 

1  Kinsey  v.  Rhem,  2  Iredell,  192 ;  Whitlock  v.  Wardlow,  7  Rich.  (S.  Car.)  453. 
30* 
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writing,  or  to  fence  a  testator  round  with  a  guard  of  attesting 
witnesses,  if,  when  the  written  instrument  failed  to  make  a  full 
and  explicit  disclosure  of  his  scheme  of  disposition,  its  deficiencies 
might  be  supplied,  or  its  inaccuracies  corrected,  from  extrinsic 
sources.  No  principle  connected  with  the  law  of  wills  is  more 
firmly  established  or  more  familiar  in  its  application  than  this ; 
and  it  seems  to  have  been  acted  upon  by  the  Judges  as  well  of 
early  as  of  later  times,  with  a  cordialty  and  steadiness  which 
show  how  entirely  it  coincided  with  their  own  views.  Indeed, 
it  was  rather  to  have  been  expected  that  judicial  experience 
should  have  the  effect  of  impressing  a  strong  conviction  of  the 

evil  of  offering  temptation  to  perjury. 
[  350  ]  *  Thus,  (among  many  instances,)  (a)  in  the  case  of 

Strode  v.  Lady  Falkland,  (6)  letters  and  oral  declara- 
tions of  the  testator  being  offered  to  prove  the  intention  to  in- 
clude a  reversion  in  the  words,  "All  other  my  lands,  tenements, 
and  hereditaments,  out  of  settlement,"  it  was  unanimously 
agreed  by  the  Lord  Chancellor,  (Cowper,)  Lord  Chief  Justice, 
and  M.  E,.,  that  this  kind  of  evidence  could  not  be  admitted,' 
for  that  where  a  will  was  doubtful  and  uncertain,  it  must  re- 
ceive its  construction  from  the  words  of  the  will  itself;  and  no 
parol  proof  or  declaration  ought  to  be  admitted  out  of  the  will 
to  ascertain  it. 

So,  in  the  case  of  Brown  v.  Selwin,  (c)  (which  is  a  leading 
authority,)  where  the  testator  having  bequeathed  the  residue  of 
his  personal  estate  to  two  persons,  whom  he  appointed  his  execu- 
tors, and  one  of  whom  was  indebted  to  him  by  bond,  it  was  at- 
tempted to  be  proved  by  the  evidence  of  the  person  who  dreSv 
the  will,  that  he  received  the  testator's  written  instructions  to 
release  the  bond  debt  by  the  will,  but  that  he  refused  to  do  so, 
under  the  impression  that  the  appointment  of  the  obligor  to  be 
one  of  the  executors  extinguished  the  debt — Lqrd  Talbot  held 
the  evidence  to  be  inadmissible ;  and  his  decree  was  affirmed  in 
the  House  of  Lords.^ 

>  Again,  in  the  case  of  Lord  Walpole  v.  Earl  of  Cholmonde- 
ley,  {d)  where  it  appeared  that  the  testator,  the  Earl  of  Oxford, 
made  a  will  in  1752,  whereby  he  devised  his  real  estate,  to  certain 
limitations.     In  1756,  he  made  another  will,  altering  those  liini- 

(a)  Cheney's  case,  5  Rep.  68  ;  Vernon's  case,  4  Rep.  4 ;  Lawrence  v.  Dodwell,  1 
td.  Eaym.  438  ;  Bertie  v.  Falkland,  1  Salk.  232 ;  Gowers  v.  Moor,  2  Vern.  98 ;  Ben- 
nett V,  Davis,  2  P.  W.  316  ;  Parsons  v.  Lanoe,  1  Ves.  Sen.  189  ;  TJlrich  v.  Litclifield, 
2  Atk.  374. 

(6)  3  Ch.  Rep.  98. 

(c)  Cas.  Temp.  Talb."240 ;  S.  C.  in  Dom.  Proc.  3  Bro.  P.  C.  (Toml.  ed.)  607. 

(d)  7  Dnm.  &  East,  138  ;  S.  C.  3  Ves.  402. 

1  See  Mann  v.  Mann,  14  Johns.  1 ;  1  Greenl.  Ev.  §  290,  291 :  Eyers  v.  Wheeler. 
22  Wendell,  148. 

"  See  Jackson  v.  Sill,  11  Johns,  201 ;  Tucker  v.  The  Seaman's  Aid  Society,  7  Met- 
calf,  188  i  post,  (380,)  note;  Bradley  v.  Bradley,  24  Mis.  (3  Jones,)  311. 
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tations ;  but  in  neither  '  of  these  wills  did  the  testator  [  351  ] 
bequeath  his  personalty,  appoint  executors,  or  make 
any  provision  for  the  payment  of  his  debts.  In  1776  he  sent  for 
his  attorney,  to  make  a  codicil  for  these  purposes  ;  and,  on  the 
attorney  telling  him  he  should  want  his  will,  his  Lordship  sent 
him  for  it  to  his  steward,  who  gave  him  the  will  of  1752.  The 
other  will  appears  not  to  havie  been  in  his  custody.  The  attorney 
then  drew  the  codicil,  which  recited  generally,  that  by  his  last 
will  and  testament,  dated  25th  November,  1752,  the  testator  had 
devised  his  real  estate  to  certain  uses,  but  had  not  charged  the 
same  with  the  payment  of  his  debts  or  legacies,  or  disposed  of 
his  personal  estate,  or  appointed  any  executors ;  and  he  declared 
that  writing  to  be  a  codicil  to  his  said  last  will,  and  to  be 
accepted  and  taken  as  part  thereof,  and  revoked  the  same  so  far 
only  as  it  was  incompatible  with  the  codicil ;  and  he  subjected 
all  his  estates  to  the  payment  of  his  debts,  the  legacies  therein- 
after bequeathed,  and  his  funeral  expenses,  gave  several  legacies, 
and  appointed  executors.  The  codicil  was  duly  executed.  The 
parol  evidence  also  went  to  show,  that  when  the  testator  made 
the  will  of  1756,  he  told  one  of  the  witnesses  that  he  and  his 
great  uncle  (to  whom  the  property  was  thereby  limited  for  life, 
with  the  remainder  to  his  sons  in  strict  settlement)  had  made  re- 
ciprocal limitations  in  favor  of  each  other's  families,  in  case  of 
failure  of  issue  of  either  of  them.  And  it  appeared  further, 
that  when  he  made  the  codicil  of  1776,  he  expressed  no  inten- 
tion of  altering  the  limitations  of  the  real  estate,  further  than 
by  subjecting  it  to  his  debts,  legacies,  and  funeral  expenses. 
The  question  was,  whether  this  evidence  could  be  received  to 
control  the  operation  of  that  codicil,  which  had,  by  republishing 
the  recited  will  of  1752,  revoked  that  of  1756.  (a)  The 
Court  of  Common  *  Pleas,  and  afterwards  the  Court  [  352  ] 
of  King's  Bench,  on  a  writ  of  error,  held  the  evidence 
to  be  inadmissible.^  It  had  been  argued,  that  the  evidence 
raised  a  latent  ambiguity  on  the  words  "  last  will,  dated  1752," 
by  showing  that  that  will  was  not  the  last  wiU ;  and  that, 
though  the  expression  ''-last  will"  was  generally  used  in  a  tech- 
nical sense,  it  was  sometimes  used  in  the  strict  and  literal  sense, 
and,  therefore,  evidence  should  be  admitted  to  show  in  what 
sense  it  was  used  by  the  devisor ;  but  Lord  Kenyon  observed, 
that  neither  of  those  instruments  was  a  will,  properly  so  called, 
until  the  death  of  the  devisor ;  both  were  ambulatory  until  that 

(a)  Ante,  171. 

1  Parol  declarations  of  a  testator  as  to  his  intention  of  dying  intestate  are  inadmis- 
sible to  show  a  revocatioa  of  his  will.  Lewis  v.  Lewis,  2  Watts  &  S.  455.  Such 
declarations  are  inadmissible  on  the  question  of  revocation,  unless  they  relate  to  the 
res  gestae.  Dan  v.  Brown,  4  Cowen,  483.  See  Jackson  v.  Betts,  9  Cowen,  208 ;  Jack- 
son V.  Kniffen,  2  Johns.  31. 
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tiaiej  and  either  of  theiri  was  capable  of  being  destroyed  or  set 
up  by  the  devisor.  "  Supposing,"  continued  his  Lordship, 
"  Lord  Orford  had  said  to  the  attorney,  '  I  have  two  wills  in  the 
steward's  hands,  desire  him  to  send  me  the  last  will,'  and  the 
steward  had,  by  mistake,  sent  him  the  first,  and  that  mistake 
had  been  shown  by  parol  evidence,  there  would  have  been  a 
latent  ambiguity ;  and  it  seems  to  me  (though  the  opinion  ig' 
extra-judicial,)  that  that  ambiguity  might  have  been  explained 
by  other  parol  evidence,  on  the  same  principle  as  in  the'instance 
of  cancelling  a  will,  where  parol  evidence  is  admitted  to  show 
quo  animo  the  act  was  done;  or  as  in  the  case  of  a  child's 
destroying  a  deed." 

It  will  be  observed,  that  in  the  two  cases  suggested  by'Lord 
Kenyon,  the  alleged  revoking  act  is  from  its  nature  susceptible 
of,  and  indeed  requires,  this  species  of  explanation.  The  same 
observation  would  have  applied  to  the  case  then  before  the  Court, 
if  the  revocation  had  consisted  in  the  act  of  the  steward  sending 
the  wrong  will ;  but  as  this  evidently-  was  not  the  case,  the  revo- 
cation being  wholly  produced  by  the  fact  of  the  will  being  re- 
ferred to  in  the  codicil,  it  was  clearly  impossible,  upon 
[  353  ]  the  principle  adopted  in  this  case,  to  admit  parol  *  evi- 
dence of  the  actual  intention  to  control  the  revoking 
effect  of  the  codicil. 

A  fortiori  parol  evidence  is  not  admissible  to  supply  an"y 
clause  or  word  which  may  have  been  inadvertently  omitted  by 
the  person  drawing  or  copying  the  will.^ 

Thus,  in  the  much  discussed  case  of  the  Earl  of  Newburgh  v. 
Countess  of  Newburgh,  (a)  where  a  testator  gave  instructions  to 
his  solicitor  to  prepare  a  will,  by  which  his  wife  was  to  take  an 
estate  for  life  in  lands  in  the  counties  of  Sussex  and  Gloucester. 
The  solicitor  prepared  the  draft,  and  laid  it  before  the  convey- 
ancer to  settle,  by  whom,  it  appeared,  that  the  word  "  Glouces- 
ter" had  inadvertently  been  struck  out,  and"  the  person  who 
made  the  fair  copy  of  the  settled  draft  changed  the  word 
"  counties"  into  "  county;"  and  the  will,  therefore,  omitted  alto- 

(ffl)  ?  Madd.  364.  In  the  case  of  Langston  v.  LangstCU,  8  Bligh,  N.  S.  167,  a  nice 
question  of  construction  arose,  in  consequence  of  the  omission  of  a  line  by  the  person 
copying  the  will  for  signature  ;  and  Lord  Brougham  called  for  and  inspected  the  draft, 
■with  a  view  of  informing  himself  of  this  fact,  in  spite  of  the  protestations  of  the  appel- 
lant's counsel.  Its  inadmissibility,  however,  wa?  admitted  by  his  Lordship,  who,  in 
his  judgment,  emphatically  disclaimed  all  reliance  on  or  influence  from  the  informa- 
tion derived  from  this  source.  Perhaps,  however,  the  principle  which  excludes  snch 
evidence  was  somewhat  infringed  by  the  inspection  of  the  draft  will,  even  with  the 
disclaimer;  for  in  such  eases,  who  can  venture  to  affirm  that  his  mind  has  nolT received 
a  bias,  by  allowing  the  inadmissible  evidence  to  have  access  to  it  ? 


1  See  CsBsar  v.  Chew,  7  Gill  &  John.  127;  Andress  v.  Weller,  2  Green,  Oh.  604, 
608,  609  ;  Comstock  ».  Hadlyme,  8  Conn.  254 ;  Hyatt  v.  Pugsley,  23  Barbour,  (N.  Y.) 
28.5  ;  Abercrombie  v.  Abercrortibie,  27  Alabama,  489 :  Harrison  v.  Morton,  2  Swan, 
(Tonn.)  461.  
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gether  the  estate  for  life  in  the  lands  in  the  county  of  Glouces- 
ter. When  the  will  was  executed,  the  abstract  of  the  will, 
(which  agreed  with  the  instructions  given  by  the  testator,)  and 
not  the  will  itself,  was  read  to  the  testator,  so  that  the  mistake 
remained  undiscovered.  The  widow  filed  a  bill,  praying  to 
have  the  will  corrected  on  this  evidence;  but  Sir  John  Leach, 
V.  C,  refused  it,  because,  admitting  it  to  be  clearly  made  out 
that  the  mistake  existed,  .the  Court  had  no  authority  to 
correct  the  *  will,  according  to  the  intention.  The  [  354  ] 
will,  executed  with  that  omission,  was  certainly  not 
the  will  of  the  devisor ;  and  so  it  must  be  found  by  a  jury  upon 
the  facts  stated  as  to  the  Gloucester  estate;  but  the  Court 
cohld  not,  for  that  reason,  set  up  the  intention  of  the  testator, 
which  by  mistake  he  had  been  prevented  from  carrying  into 
execution,  as  if  he  had  actually  executed  that  intention  in  the 
forms  prescribed  by  the  Statute  of  Frauds.  To  assume  such 
a  jurisdiction  would,  in  effect,  be  to  repeal  the  Statute  of 
Frauds,  in  all  cases  where  the  testator  failed  to  comply  with  the 
statute,  by  mistake  or  accident.  His  Honor  added,  that  he  was 
willing  to  direct  an  issue,  whether  this  was  the  will  of  the  tes- 
tator as  to  the  Gloucester  estate ;  and  upon  this  issue  the  evi- 
dence tendered  would  be  admissible.  (The  reporter  states  that 
a  case  was  cited  at  the  bar,  on  the  authority  of  Lord  C.  B, 
Richards,  in  which  Lord  Eldon  had  sent  it  to  the  jury  upon  the 
same  description  of  facts.)  No  such  issue  was  asked.  The 
case  was  afterwards  reheard  before  the  Vice- Chancellor,  when 
it  was  suggested,  on  the  result  of  the  conveyancer's  evidence, 
that  there  was  no  omission  in  the  wiU,  but  that  the  error  was 
owing  to  the  introduction  of  a  passage  which  he  had  at  first 
written,  but  afterwards  struck  through  with  a  pen  ;  but  which 
had  been  copied  by  mistake  in  the  fair  will ;  and  it  was  con- 
tended, therefore,  that  there  ought  to  be  an  issue,  to  try  whether 
those  words  so  introduced  by  mistake  were  part  of  the  will. 
The  Vice- Chancellor  thought  that,  if  such  a  case  had  been 
originally  made,  they  would  have  been  entitled  to  such  an 
issue ;  but  that,  as  it  was  opposed  to  the  allegations  on  the 
record,  he  could  not  entertain  it.  The  case  was  carried  to  the 
House  of  Lords,,  where  the  question,  whether  parol  evidence 
was  admissible  to  prove  such  mistake,  for  the  purpose  of  cor- 
recting the  will  and  entitling  the  appellant  to  the  Glou- 
cester estate,  as  if  the  word  "  Gloucester  "  had  been  *  in-  [  355  ] 
serted  jn  the  will,  was  submitted  to  the  Judges,  who 
declared  their  unanimous  opinion  to  be,  that  the  evidence  was 
not  admissible.*  (a) 

(a)   1  M.  &  Scott,  352. 


1  In  Comstock  v.  Hadlyme,  8  Conn.  254,  the  question  arose,  whether  an  important 
omission  in  drafting  a  will  would  render  it  void.     The  facts  were,  that  the  testatrix, 
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The  distinction  suggested  in  the  Court  below  is  very  important. 
It  seems  to  argount  to  this  ;  that  though  you  cannot  resort  to 

intending  to  give  a  legacy  of  one  hundred  dollars  to  each  of  her  grandchildren,  itl- 
Structed  the  scrivener  to  insert  such  legacy  in  her  will,  and  executed  the  will,  sup- 
posing that  it  had  been  duly  inserted,  when  in  fact  the  scrivenet",  though  he  had 
inserted  the  names  of  the  legatees,  had  by  mistake  omitted  the  amount.  The  Court 
held,  that  such  mistake  did  not  render  the  will  void.  In  this  ease,  Williams,  J., 
remarked ;  "  It  is  said,  that  this  omission  makes  the  will  void ;  that  it  shows  it  was 
not  her  will — not  the  will  she  meant  to  make.  Now,  if  a  mistake  in  drafting  a  will 
makes  it  void,  it  is  certainly  very  surprising  that  no  case  has  been  produced  from  an 
English  or  American  book,  in  support  of  the  proposition,  although  the  various  decis- 
ions relative  to  the  construction  of  the  Statute  of  Frauds,  would  fill  volumes.  It 
cannot  be  believed  but  that  similar  mistakes  have  been  often  made.  The  statute, 
when  it  required  all  wills  to  be  in  writing,  signed  by  the  testator  and  attested  by  wit- 
nesses, certainly  intended  that  the  evidence  and  the  whole  evidence,  of  the  disposition 
of  the  property  by  will,  should  be  the  will  itself;  that  the  evidence  of  the  intent  of  the 
devisor  should  be  derived  from  the  writing,  signed  by  him  and  solemnly  attested  ; 
otherwise  innumerable  would  be  the  cases  where  evidence  of  mistake  would  be  claimed 
and  proved.  How  often  is  it  that  the  words  used  by  the  scrivener  convey  a  diflferent 
estate  from  what  the  testator  designed  !  Yet  it  has  always-  been  decided,  that  parol 
testimony  could  not  be  admitted  to  prove,  that  the  devisor  meant  to  give  a  diflfevent 
estate  from  what  the  will  expressed.     Chappel  W.  Avery,  6  Conn.  .34  ;  Farrer  v.  Ayres, 

5  Pick.  407  ;  Button  v.  Amer.  Tract  Society,  23  Vermt.  336.  And  if  it  is  settled,  that 
you  cannot,  by  parol  proof,  alter  the  legal  import  of  the  terms  used  by  the  scrivener, 
such  a  will  must  either  be  void,  or  convey  a  different  estate  from  the  one  intended. 
That  such  a  will  is  not  void,  is  proved  by  repeated  declarations  of  Judges,  that  by 
the  legal  construction,  they  knew  the  intent  of  the  testator  was  frequently  violated. 
If  by  the  construction  given  to  the  words  used,  the  intent  may  be  defeated,  and  yet 
the  will  remain  valid,  why  may  not  the  same  effect  follow  where  it  arises  from  an 
omission  to  insert  certain  words,  which  werS  intended  ?  In  neither  case  is  the  effect 
of  the  will  exactly  what  the  testator  intended ;  but  in  neither  case  can  the  fact  be 
ascertained  without  the  aid  of  parol  testimony,  and  if  such  testimony  is  to  be  ad- 
mitted, we  do  away  part  at  least  of  the  beneficial  effect  of  the  Statute  of  Frauds,  and 
leave  every  will  exposed  to  litigation  on  a  claim  of  a  diffei-ent  intent.  In  contracts, 
mistakes  have,  indeed,  been  rectified  in  a  Court  of  Chancery ;  but  no  case  is  recol- 
lected, where  they  have  been  holden  void,  on  account  of  mistake.  In  Phillips  v. 
Chamberlaine,  4  Vesey,  51,  57,  where  an  intention  was  expressed  to  give  a  legacy  to 
the  Humane  Society,  but  no  sum  was  inserted,  the  will  was  not  held  to  be  void.  And 
it  would  seem,  that  in  this  case,  if  any  remedy  existed,  it  would  be  one  that  would  not 
destroy  the  whole  will,  but  one  which  would  correct  the  mistake  and  make  the  will 
what  it  ought  to  be.  This  has  been  attempted,  in  a  recent  case  ;  and  it  was  decided, 
that  parol  testimony  could  not  be  admitted  to  prove  the  mistake.  It  would  be  to  make 
a  will  by  witnesses,  and  not  by  writing ;  to  make  a  will  anything.     Avery  v.  Chappel, 

6  Conn.  270,  275.  I  think,  then,  it  follows,  that  if  Courts  of  Chancery  cannot  admit 
such  evidence  to  prove  a  mistake  which  they  might  correct,  courts  of  law  cannot 
admit  it  to  prove  a  mistake  to  set  aside  the  will.  The  danger  arising  from  the  nature 
of  the  proof^  is  the  same  in  both  cases ;  and  if  the  rules  of  law  would  allow  that  proof, 
it  would  be  more  congenial  to  principle,  and  more  likely  to  effectuate  the  intent  of  the 
devisor,  to  correct  the  mistake,  than  to  make  void  the  whole  instrument.  And  if  the 
former  cannot  be  done,  much  less  can  the  latter." 

The  question  how  far  a  will,  invalid  as  to  some  of  its  provisions,  can  be  sustained 
as  to  others  not  in  conflict  with  the  statute  regulating  the  devise'  of  real  estate ;  and 
where  a  will  will  be  avoided  in  Mo,  on  the  ground  that  by  declaring  void  portions 
of  it,  the  main  intent*  of  the  testator  is  defeated,  was  con-sidered  and  discussed  by 
Mr.  Justice  Cowen,  in  Salmon  v.  Stuyvesant,  16  Wendell,  321.  In  this  case,  pp.  332, 
333,  he  said:  "The  case  of  Lorillard  is  relied  upon  by  the  appellant,  as  in  principle 
overturning  the  whole  of  this  will.  The  rule  of  that  case  is  said  to  be,  that  a  failure 
in  part  is  fatal  to  the  entire  instrument ;  that  the  intent  of  the  testator,  the  soul  of  the 
will,  is  indivisible ;  that  the  whole  must  be  effectuated,  or  its  identity  is  lost,  and  it 
can  no  longer  be  known  or  traced  by  the  law.  That  case  holds  no  such  doctrine. 
Such  a  decision,  in  that  or  any  other  cause,  by  this  Court,  would  operate  as  a  sentence 
of  nullity  against  the  more  important  class  of  wills.  No  will  of  any  considerable  estate, 
embracing  various  kinds  of  prope"rty  and  seeking  to  provide  for  a  numerous  family  by 
the  bestowment  of  different  interests,  could  ever  stand  the  test  of  such  a  principle. 
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parol  evidence  to  control  the  effect  of  words  or  expressions  which 
the  testator  has  used,  by  showing  that  he  used  them  under  mis- 
take or  misapprehension,  nor  to  supply  words  which  he  has  not 
used,  yet  that  you  may,  upon  an  issue  devisavit  vel  non,  prove 
that  clauses  or  expressions  have  been  inadvertently  introduced 
into  the  will,  contrary  to  the  testator's  intention  and  instructions, 
or,  in  other  words,  that  a  part  of  the  executed  instrument  is  not 
his  will.  In  support  of  this  doctrine  may  be  adduced  the  case 
of  Hippesly  v.  Homer,  [a)  where  a  testator,  having,  by  his  will 
dated  in  1800,  devised  his  estate  to  certain  limitations;  by  a 
codicil  made  in  1804,  after  empowering  one  of  the  devisees  for 
life  to  make  a  jointure,  and  charge  portions  for  children,  made 
certain  variations  in  the  limitations  in  the  will,  and  gave  certain 
additional  powers  of  management  to  his  trustees.  The  bill 
alleged,  that  the  testator  executed  the  codicil  upon  the  repre- 
sentation and  in  the  belief  that  it  contained  nothing  but  powers 
to  the  devisee  for  life  to  make  a  jointure  and  charge  portions  for 
children,  and  prayed  that  it  might  be  set  aside.  The  facts 
charged  were  admitted  by  the  answer.  Issues  were  directed^ 
First,  as  to  whether  the  testator  did,  by  a  paper  writing,  purport- 
ing to  be  a  codicil  to  his  will,  devise  in  manner  following :  (Then 
foUow  the  words  of  the  codicil,  by  which  only  the  powers  of 
jointuring  and  charging  portions  were  conferred.)  Secondly, 
whether  the  testator  did,  by  the  said  codicil,  devise  in 
*  manner  following :  (Here  was  set  forth  the  remaining  [  356  ] 
part  of  the  codicil.)  TBe  jury  found  that  the  part  of 
the  codicil  which  was  the  subject  of  the  second  issue,  did  not 
constitute  the  will  of  the  testator ;  and  that  the  part  of  the  codi- 
cil which  was  the  subject  of  the  first  issue,  did  constitute  the 

(a)  Turn.  &  R.  48,  ii. 

Some  slight  mistake  of  testamentary  power,  some  uncertainty  of  expression,  some 
lapse  of  ademption,  or  one  of  tlie  thousand  occurrences  which  baffle  human  wisdom 
and  forecast,  always  has  arisen  and  always  will  arise  to  prevent  the  exact  fulfilment 
of  all  the  testator's  purposes."     See  Whitlock  v.  Wardlow,  7  Rich.  (S.  Car.)  453. 

In  regard  to  mistakes  in  wills,  there  is  no  doubt,  that  Courts  of  Equity  have  juris- 
diction to  correct  them,  when  they  are  apparent  upon  the  face  of  the  will,  or  may  be 
made  out  by  a  due  construction  of  its  terms ;  for  in  cases  of  wills  the  intention  will 
prevail  over  the  words.  But,  then,  the  mistake  must  be  apparent  on  the  face  of  the 
will,  otherwise  there  can  be  no  relief;  for,  at  least,  since  the  Statute  of  Frauds,  which 
requires  wills  to  be  in  writing,  parol  evidence,  or  evidence  dehors  the  will,  is  not  ad- 
missible to  vary  or  control  the  terms  of  the  will,  although  it  is  admissible  to  remove 
a  latent  ambiguity.  1  Story,  Eq.  Jur.  ^  169-183;  Avery  v.  Chappel,  6  Conn.  270; 
Mann  v.  Mann,  I  Johns.  Ch.  231,  234;  Rothmaler  v.  Myers,  4  Desaus.  215 ;  Mellish 
t>.  Mellish,  4  Vesey,  (Sumner's  ed.)  45,  and  note  (a) ;  Phillips  u.  Chamberlaine,  lb. 
51 ;  Nntt  K.Nutt,  Freem.  Ch.  (Mi§s.)  128;  Arthur  v.  Arthur,  10  Barbour,  9. 

An  omission  by  a  scrivener  in  preparing  a  will  of  real  estate,  cannot  be  supplied  by 
parol  evidence.  Andress  v.  Weller,  2  Green,  Ch.  604,  608,  609.  Whether  such  omis- 
sion can  be  supplied  in  a  will  of  perspnsil  estate,  by  pai-ol  proof,  aided  by  the  written 
instructions  to  the  scrivener,  see  lb.  Dower  v.  Jansen,  cited  3  Phill.  434 ;  Fawcett  v. 
Jones,  3  Phil.  434.  In  Wood  v.  White,  32  Maine,  340,  in  Equity,  it  appeared  that  a 
testator  bequeathed  a  legacy  to  "J.  Wood,"  and  the  name  of  "  George  Wood"  was 
allowed  to  be  substituted,  on  parol  proof  that  he  was  the  person  intended. 
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will  of  the  testator.     Whereupon  the  Court  (not  being  able  to 
direct  the  instrument  to  be  delivered  up,  as  part  of  it  was  good,)  • 
declared  that  so  much  of  the  codicil  as  did  not  constitute  the 
will  of  the  testator  was  void. 

Parol  evidence  is  also  admissible  for  the  purpose  of  counter- 
acting fraud;  for  to  reject  it  in  such  case  would  be  to  make  a 
rule,  whose  main  object  is  to  prevent  injustice,  instrumental  in 
producing  it.  As  in  the  case  of  Doe  d.  Small  v.  Allen,  (a)  where 
it  appeared  that  the  testator,  upon  being  pressed  by  some  per- 
sons to  execute  a  second  will^  inquired  if  it  were  the  same  as 
the  former ;  and  being  told  that  it  was,  executed  the  will, 
which  turned  out  to  be  different.  The  Court  of  King's  Bench 
held  that  evidence  of  these  facts  ought  to  have  been  received. 
"  I  agree,"  said  Lord  Kenyon,  "  that  the  contents  of  a  will  are 
not  to  be  explained  by  parol  evidence ;  but,  notwithstanding 
the  Statute  of  Frauds,  evidence  may  be  given  to  show  that  a 
will  was  obtained  by  fraud ;  and  the  effect  of  the  evidence 
offered  in  this  case  was  to  show  that  one  paper  was  obtruded  on 
the  testator  for  another  which  he  intended  to  execute." 

Another  illustration  of  the  principle  occurs  in  the  case  sug- 
gested by  Lord  Eldon,  in  Strickland  v.  Aldridge,  (b)  "  of  an  estate 
suffered  to  descend,  the  owner  being  informed  by  the  heir,  that, 
if  the  estate  is  permitted  to  descehd,  he  will  make  a  provision 
for  the  mother,  wife,  or  any  other  person,  there  is  no 
[  357  ]  doubt  equity  would  compel .  *  the  heir  to  discover 
whether  he  did  make  such  promise.^  So  if  a  father 
devises  to  the  youngest  son,  who  promises  that,  if  the  estate  is 
devised  to  him,  he  will  pay  J  10,000  to  the  eldest  son,  equity 
would  compel  the  former  to  discover  whether  that  passed  in 
parol  ;^  and,  if  he  acknowledged  it,  even  praying  the  benefit  of 
the  statute,  he  would  be  a  trustee  to  the  value  of  £10,000." 

And  it  is  clear  that,  in  such  a  case,  (and  this,  indeed,  is  the 
point  which  is  chiefly  material  here,)  if  the  trust  were  denied  by 
the  heir  or  devisee,  it  might  be  proved  aliunde,  (c) 

It  seems,  too,  that  parol  evidence  is  admissible' for  the  purpose 
of  rebutting  a  resulting  trust  ;^  as  in  such  case,  it  does  not  con- 
fa)  8  Durn.  &  East,  147. 

(6)  9  Ves.  519.    See  also  Drakeford  v.  Wilkes,  3  Atk.  539. 
'  (c)  See  Oldham  v.  Litchford,  2  Vern.  506. 

1  Chitty,  Contr.  (7th  Am.  cd.)  56;  Guallaher  v.  Guallaher,  5  Watts,  200:  Colgate 
D.  Owing's  case,  1  Bland,  397. 

2  See  Maiin  v.  Mann,  14  John.  1 ;  Herrick  v.  Stover,  5  Wendell,  680;  Williams  ». 
Crary,  4  lb.  443  ;, Botsford  v.  Butt,  2  Johns.  Ch.  416 ;  Eider  v.  Kidder,  10  Ves.  (Sum- 
ner's ed.)  360i  and  note  {a) ;  3  Sugd.  Vend.  &  Puroh.  (6th  Am.  ed.)  180  [260] ;  Steere 
V.  Steere,  5  Johns.  Ch.  1 ;  Jackson  v.  Feller,  2  Wendell;  465 ;  Boyd  v.  M'Lean,  1 
Johns.  Ch.  582  ;  Dorsey  ».  Clarke,  4  Har.  &  John.  551 ;  Hull  v.  Sprigg,  7  Martin, 
(Louis.)  243;  Powell  v.  Manson  &  Brimf.  Manuf.  Co.  3  Mason,  362,  363;  Start  v. 
Cannady,  3  Littell,  399  ;  Jackman  v.  Eingland,  4  Watts  &  Serg'.  149 ;  Buck  v.  Pike, 
2  Fairf.  1 ;  4  Kent,  (5th  ed.)  305,  306;  2  Story,  Eq.  Jur.  §  1202.    Parol  evidence 
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tradiet  the  will,  its  eifect  being  to  support  the  legal  title  of  the 
devisee  against,  not  a  trust  expressed,  (for  that  would  be  to  con- 
trol the  written  will,)  but  against  a  mere  equity  arising  by  im- 
plication of  law.  (a)  .  , 

On  the  same  principle,  parol  evidence  was,  under  the  old  law, 
admissible  to  support  the  claim  of  an  executor  (now  taken  away 
by  Stat.  1  Will.  IV.  c.  40)  to  the  undisposed  of  residue  of  a  tes- 
tator's personal  estate,  against  the  presumption  in  favor  of  the 
next  of  kin,  created  by  a  legacy  to  the  executor.  (6)  Such  evi- 
dence may  also  be  adduced  to  repel  the  presumption  against 
double  portions;  in  other  words,  to  show  that  a  legacy  by  a 
parent  to  his  child,  was  intended  not  to  be  (as  the  general  rule 
would  make  it)  a  satisfaction  of  a  portion  previously  due  to 
such  child  by  the  testator,  or  that  a  subsequent  advancement 
to  the  child  was  not  to  be  (as  it  would,  according  to  the  gen- 
eral doctrine,)  a  satisfaction  of  a  legacy  to  such  child,  (c) 
It  is  clear,  also,  that  parol  evidence  is  admissible  to 
prove  *the  fact  that  the  testator  intended  to  place  him-  [  358  ] 
self  in  loco  parentis  towards  the  legatee,  who  was  not 
his  child,  (rf) 

Returning,  however,  to  the  general  rule,  it  is  clear  that  parol 
evidence  of  the  actual  intention  of  a  testator  is  inadmissible  for 
the  purpose  of  controlling  or  influencing  the  construction  of  the 
written  will,  the  language  of  which  must  be  interpreted  accord- 
ing to  its  proper  acceptation,  or  with  as  near  an  approach  to 
that  acceptation  as  the  context  of  the  instrument  and  the  state 
of  the  circumstances  existing  at  the  time  of  its  execution  (which, 
as  we  shall  presently  see,  forms  a  proper  subject  of  inquiry,) 
will  admit  of.^  No  word  or  phrase  in  the  will  can  be  diverted 
from  its  appropriate  subject  or  object  by  extrinsic  evidence, 
showing  that  the  testator  commonly,  or  on  that  particular  occa- 

(a)  Mallabar  v.  Mallabar,  Cas.  Temp.  Talb.  79. 

(6)  See  I  Eop.  Leg.  by  White,  337. 

(c)  "Id.  338. 

Id)  Powys  V.  Mansfield,  3  My.  &  C.  359. 

was  admitted  and  allowed  to  a  great  extent  for  the  purpose  of  raising  a  trust  of  real 
estate  under  a  will  in  Jones  v.  McKee,  3  Barr,  (Penn.)  496. 

1  An  ambiguity,  apparent  on  the  face  of  a  will,  cannot  be  explained  by  parol  evi- 
dence of  the  interitioti  of  the  testator.  Hyatt  v.  Pugsley,  23  Barbour,  (N.  Y.)  285. 
If  the  description  of  a  person  or  thing  be  wholly  inapplicable  to  the  subject  intended, 
or  said  to  be  intended  by.it,  evidence  is  inadmissible  to  prove  whom  or  what  the  tes- 
tator really  intended  to  describe.  1  Greenl.  Et.  4  290 ;  De  d'Gord  v.  Needs,  2  M.  & 
W.  129;  Brown  v.  Saltonstall,  3  Metcalf,  423  ;  Den  v.  Bolick,  1  Iredell,  244.  As  to 
the  inadmissibility  of  declarations  of  intent,  see  Rothmaler  v.  Myers,  4  Desans.  190  ; 
Iddings  V.  Iddings,  7  Serg.  &  E.  Ill ;  Webb  v.  Webb,  7  Monroe,  626,  628 ;  Tudor 
V.  Terrel,  2  Dana,  49 ;  Comstock  v.  Hadlyme,  8  Conn.  254,  265,  266 ;  Reeves  v. 
Keeves,  1  Dev.  Eq.  386;  Caesar  w.  Chew,  7  Gill  &  Johns.  127;  Duncan  v.  Duncan, 
2  Yates,  202;  Sword  v.  Adams,  3  lb.  64;  Jackson  v.  Sill,  11  Johns.  201 ;  Avery  v. 
Chappel,  6  Conn.  270 ;  Geer  v.  Winds,  4  Desaus.  85 ;  Delmare  v.  Eebello,  3  Bro. 
C^  C.  fPerkins's  ed.)  446,  451,  note  (a,)  and  cases  cited;  Osborne  u.  Vamey,  7  Met- 
calf, 301 ;  Csesar  v.  Chew,  7  Gill  &  Johns.  127 ;  Ryers  u.  Wheeler,  22  Wendell,  148  ; 
Button  V.  Amer.  Tract  Soc.  23  Vermont,  336. 
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sion,  (a)  used  the  word  or  phrase  in  a  sense  peculiar  to  himself, 
or  even  in  any  general  or  popular  sense,  as  distinguiBhed  from 
its  strict  and  primary  import,-' 

Thus  ii>  the  case  of  Doe  d.  Brown  v.  Brown,  (b)  it  was  held 
that  a  devise  of  copyhold  lands  could  not  be  extended  to  free- 
holds, by  the  production  of  evidence  showing  that  the  testator 
had  so  described  them  in  a  deed  executed  by  him,  the  will  itself 
furnishing  no  distinct  indication  that  the  testator  meant  to  give 
what  was  conveyed  by  the  deed,  and  there  being  copyhold  lands 
to  satisfy  the  devise. 

So,  in  the  case  of  Doe  d.  Chichester  v.  Oxenden,  (c) 
[  359  ]  *  (which  is  a  leading  authority,)  where  a  testator  de- 
vised his  "estate  at  Ashton,  in  the  county  of  Devon;" 
atid  evidence  was  adduced  to  show  that  the  testator  was  .accus- 
tomed to  distinguish  by  the  appellation  of  his  "  Ashton  estate" 
the  whole  of  his  maternal  estate,  including  property  in  several 
contiguous  parishes  ;x  the  Court  of  Common  Pleas,  notwith- 
standing this  evidence,  held  that  only  the  premises  in  the  manor 
of  Ashton  passed;  Sir  James  Mansfield  observing  that  this 
would  give  the  will  an  effectual  operation,  and  herein  the  case 
differed  from  all  others  in  which  such  evidence  had  been  re- 
ceived ;  for  in  them,  without  it,  the  devise  would  have  had  no 
operation ;  and  it  was,  be  said,  safer  not  to  go  beyond  the  line. 
And  this  decision  was  affirmed,  on  the  unanimous  opinion  of 
the  Judges,  by  the  House  of  Lords. 

This  case  seems  to  have  settled  a  point  which  had  been  left  in 
some  doubt  by  a  case  in  the  Common  Pleas,  on  the  will  of  Mr. 
Whitbread,  (d)  (the  father  of  the  eminent  brewer  and  politician,) 
in  which  the  Judges  of  that  court  were  equally  divided  on  the 
question,  whether  the  words,  "  estates  at  Lushill,  and  Hearne, 
and  Buckland,"  were  so  descriptive  of  locality  as  to  preclude  the 
admission  of  intrinsic  evidence  that  the  testator  intended  to  use 
them  in  any  other  sense.  The  evidence  offered  in  this  case  was 
nearly  the  same  as  that  in  Doe  v.  Oxenden,  natnely,  that  under 
the  description  of  the  Hearne  estate  the  testator  intended  to  in- 
clude lands  in  Hearne  and  several  other  peurishes,  the  whole 

(a)  Observe  that  this  position  supposes  the  existence  of  an  appropriate  subject  or 
object;  otherwise  it  should  seem  evidence  would  be  admissible  of  the  testator  having 
Qommonly  described  the  object  (and  why  not  the  subject  also?)  by  the  terms  used  in 
the  will.    Beaumont  v.  Fell,  1  P.  W.  425,  post,  382. 

(6)  11  East,  441.     See  Huges  v.  Turner,  3  My.  &  K.  666,  where  Sir  J.  Leach, 
M.  R.,  held  that  a  revoked  Will  could  not  be  looked  at  for  the  purpose  of  influencing 
the  construction  of  the  subsequent  unrevoked  instrument. 
5)  3  Taunt.  147. 
i)  Whitbread  v.  May,  2  Bos.  &  P.  593. 


s 


1  A  testator  gives  all  his  "  back  lands "  to  certain  devisees ;  parol  evidence  was 
admitted  to  show  what  was  intended  by  the  term  "  back  lands,"  and  that  the  testa- 
tor usually  gave  certain  lands  that  name  in  his  family  and  neighborhood.  Rvers  v. 
Wheeler,  22  Wendell,  148.  ^ 
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forming  a  distinct  purchase  made  by  him.  The  principle  of  Doe 
V.  Oxenden  has  been  since  repeatedly  recognized.  Thus,  in  the 
case  of  Doe  d.  Browne  v.  Greening,  {a)  the  Court  of  King's 
Bench,  on  its  authority,  rejected  evidence  offered  to 
show  that,  *  under  a  devise  of  lands  "  at  Coscomb,"  it  [  360  ] 
was  intended  to  include  lands  nea/r  Coscomb. 

So,  in  Doe  d.  Tyrrell  v.  Lyford,  (&)  where  the  testator  devised 
lands  at  Sutton  Wick,  in  the  parish  of  Sutton  Courtney,  which 
he  purchased  of  S.,  the  same  Court  would  not  allow  it  to  be 
proved  by  extrinsic  evidence  that  he  intended  to  include  certain 
pieces  of  ground  not  in  the  hamlet  of  Sutton  Wick,  but  parcel 
of  the  estate  purchased  of  S.,  and  in  the  parish  of  Sutton  Court- 
ney.i 

Again,  in  Doe  d.  Preedy  v.  Holtom,  (c)  where  a  testator  de- 
vised to  A  his  messuage  or  tenement  in  Swalcliffe,  wherein  he 
(the  testator)  then  resided,  with  the  offices,  outhouses,  barns, 
stables,  and  other  edifices  and  building-s,  yards  and  gardens  to  the 
same  adjoining,  and  aU  the  several  closes  or  enclosed  grounds, 
pieces  and  parcels  of  ground,  called  and  known  by  the  several 
names  of  "  Cow-house,"  &c.,  with  the  appurtenances,  part  of  the 
farm  and  lands  then  in  his  own  occupation,  &c.  And  he  devised 
to  B  all  other  his  hereditaments  in  Swalcliffe,  (except  what  he 
had  before  devised  to  A.)  The  question  was,  whether  the  de- 
vise to  A  comprised  two  cottages  adjoining  the  messuage  in 
which  the  testator  resided,  and  which  he  had  separated  there- 
from by  a  stone  wall,  and  let  off  to  tenants.  It  was  held,  that 
the  cottages  in  question,  though  not  in  the  testator's  own  occu- 
pation, passed  under  the  devise  to  A,  (it  being  considered  that 
the  devise  was  not  confined  to  what  was  in  the  testator's  own 
occupation,)  and  that  evidence  of  the  testator's  intention  orally 
declared  at  the  time  of  giving  instructions  for  and  executing  his 
will,  that  the  cottages  should  be  included  in  the  devise  to  B,  was 
inadmissible. 

And  it  may  not,  perhaps,  be  quite  superfluous  to 
observe,  *that  relative  pronouns,  which  have  no  inde-     [  361  ] 
pendent  force  or  signification,  but  whose  effect  depends 
wholly  upon  the  position  which  they  occupy  in  the  instrument, 
cannot,  by  mean|  of  parol  evidence,  be  shifted  so  as  to  relate  to 
a  different  antecedent. 

Thus,  in  the  case  of  Castleton  v.  Turner,  (d)  where  a  testator 
had  made  dispositions  in  his  will  to  several,  and  but  two  women 

{a)  3  Mau.  &  S.  171. 
(6)  4  Mau.  &  S.  550. 

(c)  5  Nev.  &  M.  391 ;  S.  C.  4  Ad.  &  EU.  76. 

(d)  Cited  2  Ves.  Sen.  216. 

1  See  Mann  v.  Mann,  1  Johns.  Ch.  231  ;  S.  C.  14  Johns.  1 ;  Torbert  v.  Twining,  1 
Yeates,  437  ;  M'Coy  v.  Hugus,  6  Watts,  345  ;  C»sar  v.  Chew,  7  Gill  &  Johns.  127  ; 
Richards  v.  Dutch,  8  Mass.  506 ;  Crocker  v.  Crocker,  11  Pick.  252. 
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were  mentioned  throughout  the  whole  will,  viz :  his  wife  and  his 
.  niece,  and,  in  the  latter  part  of  the  will,  a  particular  estate  was 
devised  to  "  her  "  for  and  during  her  natural  life  —  Lord  Hard- 
wicke  refused  to  receive  parol  evidence  for  the  purpose  of  show- 
ing to  which  of  the  two  women  "  her"  referred;  his  Lordship 
thinking  that  the  offering  it  was  an  attempt  contrary  to  the 
principles  of  the  Court,  because  it  would  tend  to  put  it  in  the 
power  of  witnesses  to  make  wills  for  testators.  And  his  Lord- 
ship held,  that,  though  "  her  "  was  a  relative  term,  it  related  to 
the  wife,  upon  the  ground  that,  throughout  the  will,  in  other 
places,  "  her  "  seemed  to  relate  to  the  wife,  (a) 

If,  however,  the  context  of  the  will  presents  an  obstacle  to 
the  construing  of  the  terms  of  description  in  their  strict  and 
most  appropriate  sense,  a  foundation  is  thereby  laid  for  the  ad- 
mission of  evidence  showing  that  they  are  susceptible  of  some 
more  popular  interpretation,  which  will  reconcile  them  with, 
and  give  full  scope  and  effect  to,  such  seemingly  repugnant 
context. 

To  this  principle,  it  is  conceived,  may  be  referred  the  impor- 
tant and  much  discussed  case  of  Doe  d.  Beach  v.  Earl 
[  362  ]  of  Jersey,  (b)  where  a  testatrix,  after  reciting  a  *  power 
reserved  to  her  by  her  settlement,  on  her  marriage  with 
G.  V.  P.,  devised,  subject  to  the  estate  for  life  of  her  husband 
therein,  all  that  her  Briton  Ferry  'estate,  with  all  the  manors, 
advowsons,  messuages,  buildings,  lands,  tenements,  and  heredit- 
aments thereto  belonging,  or  of  which  the  same  consisted.  In 
a  subsequent  part  she  added :  "Also  I  give  my  Pentline  Castle 
estate,  which,  as  well  as  my  Briton  Ferry  estate,  is  situate,  ly- 
ing, and  being  in  the  county  of  Glamorgan,"  &c.  It  appeared 
by  the  evidence,  that  the  estate,  which  had,  for  half  a  century 
before  the  date  of  the  will,  gone  by  the  name  of  the  Briton  Fer- 
ry estate,  comprehended  several  thousand  acres,  both  in  the 
counties  of  Glamorgan  and  Brecon,  and  part  thereof  consisted 
of  the  capital  messuage,  lands  and  tenements,  in  the  parish  of 
Briton  Ferry,  comprising  the  whole  of  the  parish.  That  the 
estate  comprised  six  advowsons,  of  which  the  parish  of  B.  F. 
was  one,  and  one  manor,  and  one  undivided  sixth  in  another 
manor,  and  that  there  was  no  manor  of  Briton  Ferry,  One  of 
the  questions  was,  whether  this  evidence  was  admissible,  there 
being  a  parish  of  that  name.  The  opinion  of  the  Judges  was 
in  favor  of  the  reception  of  the  evidence ;  but  on  account  of  an 
imperfection  in  the  special  verdict,  the  House  of  Lords  awarded 
a  venire  de  novo. 

The  particular  grounds  of  this  opinion  do  not  appear,  but  it 
was  probably  founded  on  the  evidence  furnished  by  the  will, 

(«)  Parol  evidence  is  also  inadmissible  for  the  purpose  of  raising  a  case  of  election. 
See  Clementson  u.  Gandy,  1  Kee.  309,  post,  ch.  14. 
(6)  1  B.  &  Aid.  550,  and  3  B.  &  Cress.  870. 
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that  the  testatrix  meant  something  more  than  the  mere  parish 
called  Briton  Ferry.  This  appeared  from  the  extensive  terms  of 
the  description,  and  particularly  from  its  referring  to  "  manors," 
whereas  the  parish  was  not  a  manor,  and  it  was  probably  as- 
sisted also  by  the  reference  to  the  Pentline  Castle  estate,  which 
had  no  such  local  limit.  Besides,  the  evidence  went  not  only 
to  show  that  the  testatrix  affixed  a  meaning  to  this 
term  beyond  *the  parochial  boundary,  but  that  it  was,  [  363  ] 
and  had  long  been,  generally  known  by  other  persons 
by  that  appellation.  By  the  tenor  of  the  Judges'  answer,  how- 
ever, it  may  be  inferred,  that  no  reliance  was  placed  on  this 
distinction. 

And  here  it  may  be  observed,  that  if  a  testator  make  his  will 
in  a  foreign  language,  or  introduce  therein  certain  terms  or  char- 
acters which  are  not  understood  by  the  Court,  recourse  may  be 
had  to  persons  conversant  with  the  subject,  for  the  purpose  of 
translating  the  will,  or  deciphering  the  characters,  {a) 

Though  it  is  (as  we  have  seen)  the  will  itself  (and  not  the  in-' 
tention,  as  elsewhere  collected)  which  constitutes  the  real  and 
only  subject  to  be  expoimded,  yet,  in  performing  this  office,  a 
court  of  construction  is  not  bound  to  shut  its  eyes  to  the  state  of 
facts  under  which  the  will  was  made ;  i  on  the  contrary,  an  in- 
vestigation of  such  facts  often  materially  aids  in  elucidating  the 
scheme  of  disposition  which  occupied  the  mind  of  the  testator. 
To  this  end,  it  is  obviously  essential  that  the  judicial  expositor 
should  place  himself  as  fuUy  as  possible  in  the  situation  of  the 
person  whose  language  he  has  to  interpret ;  ^  and  guided  by  the 

(a)  Masters  v.  Masters,  1  P.  W.  421  ;  Norman  v.  Morrell,  4  Ves.  769  ;  Goblet  v. 
Beechey,  3  Sim.  24  ;  2  Euss,  &  My.  624 ;  Wigram  on  Extrinsic  Evidence,  Appendix, 
S.  C.  In  the  last  case  the  question  was,  whether  the  word  "  mod."  occurring  in  the 
codicil  to  the  will  of  a  sculptor  applied  to  his  models.  The  opinions  of  sculptors  and 
persons  skilled  in  handwriting,  differed  on  the  p6;nt ;  and  the  ultimate  conclusion  of 
the  Chancellor  (Lord  Brougham)  was,  that  the  formal  bequest  in  the  will  could  not 
be  revoked  by  an  imperfectly-expressed  and  doubtful  word  introduced  into  the  codicil. 
Ad  attempt  was  made  to  explain  the  testator's  meaning  by  the  evidence  of  a  person 
who  attested  his  wiU ;  but  this,  of  course,  was  inadmissible. 

1  Parol  evidence  is  admissible  to  show  the  state  of  testator's  property  when  he  made 
his  will.  Hyde  v.  Price,  1  Goop.  208 ;  Webley  v.  LangstafF,  3  Desaus.  509  ;  Marshall's 
Appeal,  2  Barr,  (Penn.)  388  ;  Brainerd  v.  Cowdry,  16  Conn.  1.  See  Shelton  v.  Shel- 
ton,  1  Wash.  56  ;  Dewitt  v.  Yates,  10  John.  156  ;  Druce  v.  Denison,  6  Ves.  385  a, 
and  note  ;  Jarvis  v.  Butrick,  1  Metcalf,  480,  483 ;  Morton  v.  Perry,  1  Metcalf,  449  ; 
Eden  v.  Williams,  3  Murph.  27  ^  Tucker  v.  Seamen's  Aid  gociety,  7  Metcalf,  205, 
206.  So  to  show  the  state  of  his  family.  Watkins  v.  Flora,  8  Iredell,  374 ;  Woods 
V.  Woods,  2  Jones,  Eq,  (N.  C.)  420  ;  Rewalt  v.  TJlrich,  23  Penn.  State  R.  388. 

But  where  the  intention  of  the  testator  is  clear,  neither  his  situation,  nor  that  of  his 
family  or  property  will  be  considered  in  giving  effect  to  his  will.  Brearley  v.  Brear- 
ley,  1  Stockt.  (N.  ¥.)21. 

2  1  Greenl.  Ev.  5  287 ;  Doe  v.  Martin,  1  N.  &  M.  524 ;  Holsten  v.  Sampson,  4  Esp. 
184;  Brown  V.  Thorndike,  15  Pick.  400;  1  Phil.  Ev.  736.-  ,  ■ 

Parol  evidence  is  admissible  as  to  facts  known  to  the  testator,  which  may  reasonably 
be  supposed  to  have  influenced  him  in  the  disposition  of  his  property.    Ellis  v.  Essex 
Merrimack  Bridge,  2  Pick.  243  ;  Braman  v.  Stiles,  2  Pick.  460 ;  Glover  v.  Hayden,  4 
Gushing,  580;  Wooton  v.  Redd,  12  Grattan,  (Va.)  196. 
31* 
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light  thus  thrown  on  the  testamentary  scheme,  he  may  find  him- 
self justified  in  departing  from  a  strict  construction  of 
[  364  ]  the  testator's  language,  without  (to  *  borrow  the  words 
of  an  elegant  writer)  "allowing  conjectural  interpreta- 
tion to  usurp  the  place  of  judicial  exposition."  (a)  Thus,  if  it 
appears  (and  of  course  it  can  only  appear  by  extrinsic  evidence,) 
that  there  is  no  subject  or  object  answering  to  the  description  in 
the  will,  strictly  and  literally  construed,  but  that  there  is  a  sub- 
ject or  object  precisely  answering  to  such  description,  interpreted 
according  to  the  popular  and  less  appropriate  sense  of  the  words, 
the  conclusion  that  the  testator  employed  them  in  the  latter 
sense  is  irresistible.  Examples  of  this  principle  of  construction 
are  widely  scattered  through  the  present  treatise.  It  may  be 
discerned  in  the  rule  (hereafter  treated  of )- which  reads  a  gener- 
al devise  of  lands  as  extending  to  leaseholds,  where  the  testator 
had  no  freeholds  on  which- it  could  operate ;  and  also  in  the  rule 
(likewise  discussed  in  the  sequel)  which  reads  such  a  devise  as 
an  appointment  under  a  power,  where  it  would  otherwise  be 
nugatory  for  want  of  property  of  the  testator,  strictly  so  called, 
on  which  to  operate,  though  neither  of  these  questions  can  now 
arise  under  a  will  made  or  republished  since  1837.  The  princi- 
ple is  further  exemplified  in  those  cases  in  which  a  devise  of 
lands  at  a  given  place  has  been  extended  to  property  not  strictly 
answering  to  the  locality,  because  there  is  none  which  does  pre- 
cisely correspond  to  it,  ^  (b)  or  in  which  a  specific  bequest  of 
stock  in  the  public  funds  has  been  held  to  comprise  stock  of 
another  denomination,  the  testator  having,  when  he  penned  this 
bequest,  a  sufficient  amount  in  the  latter,  and  none  in 
[  365  ]  the  *  former  fund,  (c)  Again,  we  discover  traces  of  the 
doctrine  in  the  rule  (also  hereafter  discussed)  which 
construes  a  gift  to  the  children  of  a  deceased  person,  or  the  chil- 
dren "  now  born  "  of  a  living  person,  as  comprising  illegitimate 
children  ;  there  being  no  legitimate  child  to  supply  the  gift  with 
a  more  appropriate  object,  (d)  And  lastly,  in  the  rule  which 
reads  a  devise  or  bequest  to  apply  to  a  person  who  imperfectly 

(a)  Vide  Wigram  on  Ambiguities  in  Wills  and  the  Admissibility  of  Parol  Evidence, 
(2d  ed.)  75 ;  a  work  which  should  be  perused  by  every  person  who  wishes  to  acquire  an 
intimate  acquaintance  with  this  intricate  subject. 

(6)  Doe  V.  Roberts,  5  B.  &  Aid.  407.  But  learn  the  limits  of  this  doctrine  from 
Miller  v.  Travers,  1  M.  &  Scptt,  342 ;  S.  C.  8  Bing.  244. 

(c)  Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  472,  (Perkins's  ed.)  480,  note  (a,)  and  cases 
cited.    But  see  Boys  v.  Williams,  3  Sim.  573. 

(d)  Observe  that,  in  all  the  above  cases,  the  parol  evidence  is  not  adduced  to  show 
that  the  testator  actually  intended  the  devise  to  have  the  operation  which  is  given  to 
it,  but  merely  to  supply  facts  from  which  the  Court  infers  such  to  be  the  intention; 
and  this  inference  would  not  be  allowed  to  be  controlled  by  the  production  of  evidence 
showing  that  the  construction  thus  put  on  the  will  is  at  variance  with  the  testator's 
real  intention.  • 

1  Allen  V.  Lyons,  2  Wash.  C.  C.  475,  cited  post,  360,  note. 


HOW   FAK   ADMISSIBLE.  367 

answers  the  name  and  description  in  the  will,  there  being  no 
person  who  does  more  precisely  answer  to  them.  In  these  in- 
stances, and  many  more  which  might  be  adduced,  the  application 
of  the  rules  of  construction  evidently  depends  on,  and  is  gov- 
erned by,  the  state  of  extrinsic  faets. 

It  would  be  dangerous,  however,  to  place  this  statement  of  tlie 
doctrine  in  the  hands  ©f  the  reader,  unaccompanied  by  a  caution 
against  the  mistaken  application  of  it  to  gifts  comprising  a  sub- 
ject or  object,  or  a  class  of  objects,  which  by  the  rules  of  con- 
struction, is  to  be  ascertained  at  the  death  of  the  testator,  or  at 
any  other  period  posterior  to  the  date  of  the  will.  In  such  cases 
it  would  be  manifestly  improper  to  admit  the  state  of  facts  exist- 
ing when  the  will  is  made,  to  have  any  influence  upon  the  con- 
struction ;  for  instance,  since  a  residuary  bfequest  comprehends 
all  the  personal  property  of  which  the  testator  is  possessed  at 
the  time,  of  his  decease,  the  absence  of  any  given  species  of 
property  or  of  any  property  whatever,  at  the  date  of 
the  wiU,  to  satisfy  such  bequest,  ought  not  *  in  the  [  366  ] 
slightest  degree  to  affect  its  construction,  by  extending 
the  bequest  to  property  not  strictly  belonging  to  the  testator,  or 
over  which  he  has  not  any  power  of  disposition.  On  the  same 
principle,  if  a  testator  bequeathes  all  the  stock  of  a  particular 
denomination,  of  which  he  may  be  possessed  at  the  time  of  his 
decease,  no  argument  is  supplied  for  extending  the  bequest  to 
stock  of  any  other  denomination,  by  the  circumstance  that  the 
testator  had  at  the  making  of  the  will  no  stock  answering  to  the 
description.  Again,  as  a  devise  or  bequest  to  the  children  of  a 
living  person  as  a  class,  will  comprise  all  who  come  in  esse  be- 
fore the.  death  of  the  testator,  the  fact  of  there  being  no  child, 
properly  so  called,  i.  e.  no  legitimate  child,  at  the  date  of  the 
will,  raises  no  necessary  inference  that  the  testator  had  in  his 
contemplation  then  existipg  illegitimate  children. 

And  it  is  material  to  observe,  that  the  recent  enactment,  which 
(we  have  seen)  makes  the  will  speak  as  to  both  real  and  personal 
estate,  from  the  death  of  the  testator,  will  tend  greatly  to  narrow 
the  practical  range  of  the  rule  which  authorizes  the  application 
of  words  to  a  less  appropriate  subject,  on  account  of  the  non- 
existence of  one,  strictly  and  in  all  particulars  answering  to 
those  words.  K,  therefore,  a  testator,  by  a  wiU  made  or  repub- 
lished since  1837,  should  devise  all  his  lands  in  the  parish  of  A, 
the  fact  of  his  then  not  having  lands  in  that  parish  will  supply 
a  much  less  forcible  and  conclusive  argument  than  heretofore, 
for  holding  the  words  to  apply  to  lands  in  a  contiguous  parish, 
seeing  that  a  testator  not  only  may  extend  his  devise  to  after- 
acquired  estates,  but  that  a  devise  is  to  be  construed  as  speaking 
at  his  death,  unless  the  contrary  appears ;  so  that  the  testator 
may  have  contemplated,  and  is  to  be  presumed  to  have  con- 
templated, the  future   acquisition  of  lands  in  the  ^parish  in 
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[  367  ]      qubsfion,  *to  satisfy  the  terms  of.  the  devise  in  their 

strict  and  proper  acceptation. ' 
::  Of  course,  parol  evidence  is  admissible  (and  that,  without  in- 
trenching on  the  doctrinie  of  Doe  v.  Oxenden,)  in  order  to  ascer- 
tain what  is  comprehended  in  the  terms  of  a  given  description, 
referring  to  an  extrinsic  fact.^ 

Thus,  if  a  testator  devise  the  house  he  lives  in,  (a)  or  his  farm 
called  Blackacre,  (i)  or  the  lands  which  he  purchased  of  A, 
parol  evidence  must  be  adduced  to  show  what  house  was  occu- 
pied by  the  testator,  what  farm  is  called  Blackacre,  or  what 
lands  were  purchased  of  A;  such  evidence  being  essential  for . 
tffe  purpose  of  ascertaining  the  actual  subject  of  disposition. 
The  distinction  obviously  is,  that  although  evidence  dehors  the 
will  is  not  admissible,  to  show  that  the  testator  used  his  terms 
of  description  in  any  peculiar  or  extraordinary  sense,  yet  it  may 
be  adduced  to  ascertain  what  the  description  properly  comprer 
hends. 

Of  this  principle  we  have  a  useful  example  in  the  case  of  San- 
ford  V.  Raikes,  (c)  decided  by  Sir  William  Grant,  a  judge,  whose 
exposition  of  the  principles  of  the  law  was  ever  marked  by  a 
perspicuity  and  felicity  of  illustration  peculiarly  his  own.  A 
testator,  by  codicil,  devised  in  these  words  :  "  I  give  the  house 
in  Seymour  Place,  which  I  have  given  a  memorandum  of  agree- 
ment to  purchase,  (and  which  is  to  be  paid  for  out  of  timber, 
which  I  have  ordered  to  be  cut  down,)  to  the  Rev.  John  San- 
ford."  It  happened  that  the  testator  had  shortly  before  entered 
into  an  agreement  to  purchase  the  house  in  question  for  £7350, 
and  had,  two  days  after  that  contract,  given  an  order  in  writing 

to  his  steward  to  cut  down  timber  in  a  particular  estate, 
[  368  ]      to  the  amount  of  £10,000.     *  One  of  the  objections 

made  by  the  heir  to  this  devise  was,  that  the  codicil 
did  not  refer  to  any  particular  timberj  and  could  not  be  made 
gbod  by  evidence  aliunde  ^  and  reliance  was  placed  upon  the 
cases  deciding  that  a  will  to  incorporate  another  instrument 
must  so  describe  it,  that  the  Court  could  be  under  no  mistake. 
But  the  M.  R.  conclusively  answered  this  reasoning.  "  I  had 
always  understood,"  he  observed,  "  that  where  the  subject  of  a 
dfevise  was  described  by  reference  to  some  extrinsic  fact,  it  was 
not  merely  competent,  but  necessary,  to  admit  extrinsic  evidence 
to  ascertain  the  fact ;  and,  through  that  medium,  to  ascertain 
the  subject  of  the  devise.  I  do  not  know  what  this  has  to  do 
with  cases  where  there  is  a  reference  to  some  paper  which  is  to 


(«),  Doe  d.  Clements  v.  Collins,  2  Burn.  &  East,  498. 

U)  Goodtitle  v.  Southern,  1  Man.  &  S.  299.    See  also  Buck  d.  Whalley  v.  Newton 

Bos,  &  P.  53. 


(c)  1  Mer.  646. 


'  Kichols  V.  Lewis,  15  Conn.  137. 
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make  part  of  the  will.  There  it  may  be  considered  that  the  will 
itself  must  specify  the  paper  that  is  to  be  incorporated  into  it. 
Here,  the  question  is  not  upon  the  devise,  but  upon  the  subject 
of  it.  Nothing  is  offered  in  explanation  of  the  will,  or  in  ad- 
dition to  it.  The  evidence  is  only  to  ascertain  what  is  included 
in  the  description  which  the  testator  has  given  of  the  thing  de- 
vised. Where  there  is  a  devise  of  the  estate  purchased  of  A, 
or  of  the  farm  in  the  occupation  of  B,  nobody  can  tell  what  is 
given,  until  it  is  shown  by  extrinsic  evidence,  what  estate  it 
was  that  was  purchased  of  A,  or  what  was  in  the  occupation  of 
B.  In  this  case,  the  direction  with  regard  to  payment  for  the 
house,  amounted  in  effect  to  a  devise  of  so  much  of  the  produce 
of  the  timber  ordered  to  be  cut  down,  as  should  be  sufficient  to 
pay  for  the  house.  What  is  there  in  the  fact  here  referred  to, 
namely,  an  antecedent  order  for  cutting  down  timber,  that 
makes  it  less  a  subject  of  extrinsic  evidence,  than  such  a  one  as 
I  have  alluded  to  ?  The  moment  it  is  shown  that  it  was 
a  given  number  of  trees  growing  in  such  a  place,  or 
*  ,£10,000  worth  in  value  of  the  timber  on  such  an  [  369  ] 
estate,  that  the  testator  had  ordered  to  be  cut  down, 
the  subject  of  the  devise  is  rendered  as  certain  as  if  the  number, 
value,  or  situation  of  the  trees  had  been  specified  in  the  will." 

So  in  Ongley  v.  Chambers,  (a)  where  a  testator  devised  the 
rectory  or  parsonage  of  M.,  with  the  messuages,  lands,  tene- 
ments, tithes,  hereditaments,  and  all  and  singular  other  the 
premises  thereunto  belonging,  with  their,  and  every  of  their 
rights,  members,  and  appurtenances ;  it  was  held,  that  lands, 
and  a  messuage  (in  addition  to  the  parsonage-house)  in  the 
same  parish,  which  had  been  acquired  by  the  owners  of  the 
rectory  about  two  centuries  ago,  and  had  been  uniformly  de- 
mised and  occupied  with  it  since  that  period,  and  had  been  so 
purchased  by  and  conveyed  to  the  devisor,  passed :  Lord  Gif- 
ford,  C  J.,  observed,  that  the  expression  was  "  messuages ; " 
whereas,  strictly  speaking,  there  was  but  one  messuage  belong- 
ing to  the  rectory,  namely,  the  parsonage-house.  The  having 
recourse  to  the  leases  and  other  extrinsic  evidence,  to  show 
what  lands  had  been  usually  enjoyed  with  the  rectory,  was  ob- 
jected to,  on  the  authority  of  Doe  v.  Brown,  and  the  class  of 
cases  before  stated;  but  the  distinction  between  the  cases  is 
obvious.  Here  it  was  a  question  of  parcel  or  no  parcel ;  the 
description  referred  to  the  fact,  and  it  was  governed  by  the  same 
principle  as  the  case  suggested  by  Sir  W.  Grant,  of  a  devise  of 
lands  in  the  occupation  of  A. 

Upon  the  same  principle,  of  course,  it  is  not  essential  to  the 
validity  of  a  gift,  either  of  real  or  personal  estate,  that  the  per- 
son who  is  the  intended  object  of  the  testator's  bounty, 
should  be  actually  pointed  out  on  the  face  of  *the  will ;      [  370  ] 

(a)  8  Moore,  665. 
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it  is  enough  that  the  testator  has  provided  the  means  of 
ascertaining  it,  according  to  the  maxina,  id  certum  est  quod  cer- 
tum  reddi  potest.  Nor  is  it  material  that  the  description  makes 
the  objects  of  gifts  to  depend  upon  circumstances  or  acts  of  per- 
sons, which  are  future  and  contingent,  or  even  upon  the  future 
acts  of  the  testator  himself,  though  this  is  sometimes  resisted 
as  contravening  the  principle  of  the  statutory  requisition  of  at- 
testing witnesses.  There  seems,  however,  to  be  no  valid  ground 
for  the  objection.  Every  description  must  more  or  less  involve 
inquiry  into  extrinsic  facts ;  and  there  is  no  reason  why  the  as- 
certainment of  the  objects  may  not  depend  as  well  upon  the 
acts  or  conduct,  past  or  future,  of  the  testator,  as  upon  any 
other  contingent  circumstance.  Hence,  it  was  recently  de- 
cided, (a)  that  a  devise  in  favor  of  the  persons  who  might  be 
partners  of  the  testatrix,  or  to  whom  she  might  sell  her  busi- 
ness, was  valid;  Lord  Langdale  observing,  that  if  the  descrip- 
tion be  such  as  to  distinguish  the  devisee  from  every  other  per- 
son, it  is  sufficient,  without  entering  into  the  consideration  of 
the  question  whether  the  description  was  acquired  by  the  dev- 
isee after  the  date  of  the  wiU,  or  by  the  testator's  own  act  in 
the  course  of  his  affairs,  or  in  the  ordinary  management  of  his 
property.  . 

Upon  recourse  being  had  (as  we  have  seen  is  necessarily 
done)  to  evidence  dehors  the  will,  for  the  purpose  of  acquiring 
a  knowledge  of  the  state  of  facts,  and  thereby  of  ascertaining 
to  what  subject  or  object  the  words  of  the  will  actually  refer,  it 
frequently  happens,  that  such  evidence  raises  an  ambiguity,  by 
disclosing  the  existence  of  more  than  one  subject  or  object  to 
which  the  words  are  equally  applicable.^  The  uncer- 
[  371  ]  tainty  as  to  which  of  these  *  was  in  the  testator's  con- 
templation, would,  if  the  investigation  stopped  here, 
necessarily  be  fatal  to  the  gift.  The  extrinsic  evidence,  how- 
ever, is  allowed  to  clear  up  the  ambiguity  which  it  has  created, 
by  pointing  out  (if  it  can)  the  actual  subject  or  object  of  gift, 
among  the  several  properties  or  persons  answering  to  the  de- 
scription. Ambiguitas  verborum  latens  verificatione  suppletur ; 
nam  quod  ex  facto  oritur  ambiguum,  verificatione  facti  toUi- 
tur.2  {b) 

[a)  Stabbs  v.  Sargon,  2  Kee.  255. 

(b)  Beacon's  Elements,  Reg.  23. 

1  See  Wilson  v.  Fosket,  6  Metcalf,  404,  405 ;  Lowe  v.  Carter,  2  Jones,  Eq.  (N.  Car.) 
377  ;  Mitchell  v.  Mitchell,  6  Maryland,  224. 

^  Doe  V.  Roe,  1  Wendell,  541 ;  Storer  v.  Freeman,  6  Mass.  440,  441  ;  Watson  ii. 
Boylston,  5  lb.  417  ;  Stackpole  v.  Arnold,  U  Mass.  29,*30;  Webster  v.  Atkinson,  4 
N.  Hamp.  21  ;  Jackson  v.  Sill,  U  Johns.  201 ;  Peisch  v.  Dickson,  1  Mason,  10,  11 ; 
Mann  v.  Mann,  1  Johns.  Ch.  231  ;  Vernon  v.  Henry,  3  Watts,  385  ;  Tudor  v.  Terrel, 
2  Dana,  49 ;  Edwards  v.  Richard,  1  Wright,  597 ;  Hand  ».  Hoffman.  3  Halst.  78  ; 
Baugh  V.  Read,  1  Ves.  (Summer's  ed.)  257,  note  (6,)  and  cases  cited;  Patterson  ». 
Leith,  2  Hill,  Ch.  16 ;  Breckenridgew.. Duncan,  2  A.  K.  Mai-sh.  51 ;  Comfort  v.  Ma- 
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Thus,  where  a  testator  devises  his  manor  of  Dale,  and  it  is 
found  that  he  had  at  the  date  of  his  will  two  manors,  North 
Dale  and  South  Dale,  evidence  may  be  adduced  to  show  which 
of  them  was  intended.^  (a) 

Again,  if  a  testator,  having  two  closes  in  the  occupation  of  A, 
devises  all  that  his  close  in  A's  occupation,  evidence  is  admissi- 
ble to  prove  which  of  the  two  closes  he  meant  to  devise,  but  not 
to  prove  that  he  considered  them  as  constituting  one  close,  and 
intended  both  to  pass  ;  the  effect  of  which  would  be,  to  contra- 
dict the  words  of  the  will,  especially  if  the  word  "  closes  "  (in  the 
plural)  occurred  elsewhere  in  the  will ;  {b)  thereby  showing,  that 
the  testator  had  the  distinction  between  the  singular  and  plural 
number  present  to  his  mind.^ 

The  same  principle,  of  course,  is  applicable  (and  it  has  been 
most  frequently  applied)  to  the  objects  of  a  devise.  Thus,  in 
Lord  Cheney's  case,  (c)  it  was  resolved  that  if  a  man  have  two 
sons,  both  baptized  by  the  name  of  John,  and  conceiving  that 
the  elder  (who  had  been  long  absent)  is  dead,  devise  his  lands 
by  his  will  in  writing,  to  his  son  John,  generally,  and  in  truth 
the  elder  is  living ;  in  this  case  the  younger  son  may  produce 
witnesses  to  prove  his  father's  intent,  that  he  thought 
the  other  to  be  dead,  *  or  that  he  at  the  time  of  the  will  [  372  ] 
made,  named  his  son  John  the  younger ;  for,  observes 
Lord  Coke,  no  inconvenience  can  arise,  if  an  averment  in  such 
case  be  taken  ;  [d)  because  he  who  sees  such  will,  ought  at  his 

ia)  See  1  M.  &  Scott,  343. 

\b)  Eichardson  v.  Watson,  4  B.  &  Adol.  787. 

(c)  5  Eep.  68  b. 

(d)  But  the  effect  of  the  doctrine  is  to  render  it  necessary  to  the  completeness  of  a 
title  deriyed  under  a  devisee,  that  it  should  be  ascertained  that  there  is  not  more  than 
one  person  answering  to  the  description ;  but  this  is  seldom  attended  to  in  practice, 
unless  some  discrepancy  occurs  between  the  terms  of  the  will  and  the  actual  name  or 
addition  of  the  claimant.  . 

ther,  2  Watts  &  S.  450  ;  Haydon  v.  Ewing,  1  B.  Monroe,  113;  Connolly  v.  Pardon,  1 
Paige,  291 ;  Capel  v.  Robarts,  3  Hagg.  156. 

1  A  devise  was  of  a  house  and  lot  in  Fourth  street,  Philadelphia,  and  the  testator 
had  no  property  in  Fourth  street,  but  had  a  house  and  lot  in  Third  street,  parol  tes- 
timony was  admitted  to  explain  the  ambignity.  Allen  v.  Lyons,  2  Wash.  0.  C.  475. 
See  Riggs  v.  Myers,  20  Mis.  (5  Bennett,)  239.  So  where  a  testator  devised  "  thirty- 
six  acres,  more  or  leas,  in  lot  37,  in  2d  division  in  Barnstead,"  and  there  was  no  such 
lot  as  37  in  the  2d  division  in  that  town ;  but  there  was  lot,  No.  97,  in  that  division, 
a  part  of  which  the  testator  died  possessed  of.  It  was  held,  that  there  was  a  latent 
ambiguity  in  the  devise  which  might  be  explained  by  parol  evidence.  Winkley  v. 
Kaime,  32  N.  Hamp.  268.  So  where  a  testator  devised  all  his  messuages  and  lands 
in  the  parish  of  D.,  parol  evidence  was  admitted  to  showlhat,  although  in  point  of 
fact  some  part  of  said  land  was  situate  in  the  parish  of  W.,  yet  that  at  the  date  of 
his  will  and  death,  that  part  was  generally  reputed  to  lie  in  D.  Anstee  v.  Nelms,  38 
Eng.  Law  &  Eq.  314. 

2  Where  the  description  in  a  will,  of  the  person  or  thing  intended,  is  applicahle  with 
legal  certainty  to  each  of  several  subjects,  extrinsic  evidence  is  admissible  to  prove 
which  of  such  subjects  was  intended  by  the  testator.  1  Greenl.  Ev.  §  290,;  see  1  Phil, 
Et.  532,  note,  939;  Jackson  v.  Goes,  13  John.  518;  Pritchard  v.  Hicks,  1  Paige,  270  ; 
Pinson  v.  Ivey,  1  Yerger,  296 ;  Wasthoff  v.  Dracourt,  3  Watts,  243  ;  Button  v.  Amer- 
ican Tract  Society,  23  Vermont,  336;  Grass  v.  Ross,  5  Sneed,  (Tenn.)  211. 
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peril  to  inquire  which  John  the  testator  intended ;  which  may 
easily  be  known  by  him  who  wrote  the  will,  and  others  who 
were  privy  to  his  intent. 

So,  in  the  case  of  Jones  v.  Newman,  [a)  where  a  testatrix  de^. 
vised  to  John  Cluer  of  Calcot.  There  were  two  persons,  father 
artd  son,  of  that  name,  and  evidence  was  admitted  t6  show 
which  was  intended.^  One  of  them  had  subsequently  died  in 
the  testatrix's  lifetime  ;  but,  of  course,  that  could  not  influence 
the  construction. 

Again,  in  the  case  of  Careless  v.  Careless,  (6)  where  the  be- 
quest was  "  to  Robert  Careless  my  nephew,  the  son  of  Joseph 
Careless."  It  appeared  by  the  evidence,  that  the  testator  had 
no  brother  named  Joseph,  but  he  had  two  brothers,  John  and 
Thomas,  both  mentioned  in  the  vidll,  each  of  whom  had  a  son 
named  Robert.  These  nephews  were  the  respective  claimants ; 
Thomas's  son  relying  on  the  fact,  that  in  other  parts  of  his  will 
the  testator  had  described  Robert  the  son  of  John,  in  a  different 
manner,  sometimes  calling  him  his  nephew  Robert,  simply,  with- 
out any  further  designation^  and  sometimes  rightly,  Robert  the 
son  of  John.  By  the  parol  evidence  which  was  adduced  on  both 
sidesj  it  appeared  that  the  testator  was  intimately  acquainted 
with  John's  son  Robert,  but  that  Thomas's  son  lived  at 
[  373  ]  a  distance,  and  was  almost  unknown  *  to  him,  the  tesr 
tator  having  been  introduced  to  him  but  once ;  and  it 
was  even  doubtful  whether  the  testator  knew  that  his  brother 
Thomas  had  a  son  of  that  name.  Sir  W.  Grant  held,  that,  as 
the  ambiguity  was  created  by  facts  dehors  the  will,  parol  evi- 
dence was  admissible ;  and  the  presumption  upon  the  evidence 
was,  that  the  testator  intended  that  nephew  whom  he  knew  best, 
and  with  whose  name  it  is  certain  he  was  acquainted. 

"  Supposing  however,"  said  the  M.  R.,  "  that  this  inaccurate 
description  should  be  taken  Uherefore  to  apply  to  the  plaintiff, 
(John's  son,)  the  testator  has  not  always  applied  to  him  the 
same  description,  but  has  sometimes  called  him  his  nephew 
Robert ;  generally,  and  sometimes  rightly,  Robert  the  son  of  his 

(a)  Sir  W.  Black.  60.  (6)  1  Mer.  384. 


1  See  Connolly  v.  Pardon,  1  Paige,  291 ;  Stokeley  v.  Gordon,  8  Maryland,  496.  In 
Smith  V.  Smith,  1  Edw.  Ch.  189;  S.  C.  4  Paige,  271,,  a  legacy  was  left  to  Mary  S., 
wife  of  Nathaniel  S.  Mary  S.'s  husband  was  named  Abraham,  and  Sarah  S.'s  Iras- 
band  was  Nathaniel  S.  Upon  extrinsic  evidence  and  circumstances  it  was  held  fliat 
Mary  S.  was  entitled. 

In  Vernon  v,  Henry,  3  Watts,  385,  the  testator  had  given  a  legacy  to  James  Vernon 
Henry,  describing  the  legatee  as  his  nephew,  and  son  of  Elizabeth,  a  deceased  sister  of  the 
testator.  James  Vernon  Mmry  claimed  the  legacy,  as  also  did  Babert  R.  Henry,  It  ap- 
peared in  evidence,  that  James  was  not  the  nephew,  but  a  grandnephew  of  the  testator, 
and  instead  of  being  the  son,  he  was  the  grandson  of  Elizabeth.  Robert,  on  the  other 
hand,  was  a  nephgw  of  the  testator,  and  the  only  son  of  Elizabeth  who  was  living  at 
the  date  of  the  will.  Upon  the  extrinsic  evidence  produced,  the  Court  held  James  to 
be  entitled.  See  Dickson  v.  Stanley,  10  Johns.  133 ;  Jackson  v.  Boneham,  15  Johns. 
226;  Jackson  v.  Hart,  12  Johns.  77  ;  Hall  v.  Leonard,  1  Pick.  31 ;  Stokeley  v.  Grordon, 
8  Maryland,  496.  .    :  , 
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brother  John ;  and  thence,  it  is  argued,  that  as  it  is  plain  he 
knew  the  plaintiff  by  his  right  description,  so  it  cannot  be 
imagined  that  he  inserted  a  wrong  description,  intending  it  should 
apply  to  him.  But  it  must  be  observed,  that  the  claim  of  the 
plaintiff"  to  the  property  given  by  the  general,  description  of  the 
testator's  nephew  Robert,  is  not  disputed,  though  it  is  in  words 
equally  ambiguous  with  this  which  is  disputed.  This  amounts 
to  an  admission  on  the  part  of  the  defendant,  to. the  full  extent 
of  what  the  plaintiff  would  establish  by  his  evidence.  Then  it 
is  not  pretended  that  the  testator  could  have  meant  anybody 
but  one  of  his  two  brothers,  John  and  Thomas,  by  the  descrip- 
tion of  Joseph  Careless ;  nor  can  it  be  supposed  that  he  was  in 
fact  ignorant  of  the  names  of  his  brothers.  It  was  therefore  a 
mere  slip  of  the  pen;  and  then  what  name  did  he  intend  to 
write?  Not  Thomas, for  then  it  must  have  been  brought  newly 
to  his  mind  that  he  had  two  nephews  of  the  name  of  Robert,  to 
one  of  whom  he  had  already  given  as  the  son  of  John  ;  and  the 
necessity  of  distinguishing  between  them  would  in  that 
case  have  induced  him  to  "describe  the  other  accurately.  [  374  ] 
If  he  had  only  one  of  his  nephews  in  his  mind,  during 
the  whole  time  that  he  was  making  his  will,  it  is  natural  to  con- 
ceive that  such  a  mistake  might  have  been  made  by  mere  inat- 
tention ;  but  as  actual  ignorance  is  out  of -the  question,  such  a 
mistake  would  not  be  reconcilable  with  the  supposition,  that  the 
testator  at  all  thought  of  his  other  nephew  Robert,  so  as  to  bring 
into  his  mind  the  necessity  of  marking  which  of  the  two  he  in- 
tended. During  the  time  that  he  was  making  his  will,  therefore,. 
he  forgot  (if  indeed  he  ever  knew)  that  he  had  any  nephew  called 
Robert,  besides  the  plaintiff'." 

Again,  in  the  case  of  Doe  d.  Morgan  v.  Morgan,  (a)  where  a 
testator  devised  certain  property  to  his  nephew  Morgan  Morgan, 
and  then  in  the  same  will  devised  other  property  to  his  nephew 
Morgan  Morgan,  of  the  village  of  Mothvey.  It  appeared  that 
the  testator  had  two  nephews  of  this  name,  one  of  whom  Mved 
at  Mothvey,  and  the  other  elsewhere ;  it  was  contended  that  as 
the  first  devise  was  to  Morgan  Morgan  simpliciter,  and  the  second 
devise  to  Morgan  Morgan  of  Mothvey,  it  was  to  be  presumed 
that  the  testator,  in  making  this  distinction,  had  different  persons 
in  his  contemplation ;  and  that  this  being  apparent  on  the  face 
of  the  will,  parol  evidence  to  the  contrary  was  inadmissible ;  but 
the  Court  held,  that  the  case  fell  within  the  ordinary  rule,  which 
obtained,  where  a  name  applied  to  several  persons,  and  conse- 
quently that,  in  order  to  remove  this  latent  ambiguity,  evidence 
was  admissible  of  the  testator's  oral  declarations  made  at  the 
time  of  the  will.^ 

(a)  1  Crolnp.  &  M.  235. 


J  Tucker  v.  The  Seamen's  Aid  Society,  7  Metcalf,  208,  209. 
VOL.  I.  32 
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On  the  other  hand,  in  the  case  of  Doe  d.  Westlake 
[  375  ]  V.  Westlake,  (a)  where  the  devise  was  unto  *  "  Mat- 
thew Westlake  my  brother,  and  to  Simon  Westlake  my 
brother's  son  ;"  and  it  appeared  by  the  sAddence  that  the  testator 
had  three  brothers,  Thomas,  Richard  and  Matthew,  each  of  whom 
had  a  son  named  Simon ;  Thomas  and  Richard  were  mentioned 
in  previous  parts  of  the  will.  The  Court  of  King's  Bench  held, 
(and  that  in  perfect  consistency  with  the  preceding  cases,)  that 
the  fact  of  there  being  several  brothers'  sons  named  Simon,  did 
not  raise  a  latent  ambiguity,  so  as  to  let  in  evidence  of  oral  dec- 
larations made  by  the  testator  respecting  his  intention  ;  it  being 
clear,  on  the  face  of  the  will,^  that  the  nephew  intended  was  the 
son  of  Matthew.  "  My  brother's  son,"  evidently  meant  the  son 
of  that  brother  who  was  then  particularly  in  his  mind. 

There  seems  to  be  no  doubt,  though  it  has  never  been  dis- 
tinctly decided,  that  the  principle  of  the  preceding  cases  applies 
to  a  devise  to  a  person  sustaining  a  given  character,  as  "  to  my 
brother's  son,"  &c.,  without  specification  of  name;  so  that  if  the 
fact  should  happen  to  be,  that  there  were  more  persons  than  one 
to  whom  the  description  applied,  parol  evidence  would  be  admis- 
sible to  show  which  of  them  was  the  intended  object  of  gift ;  for, 
as  the  uncertainty  does  not  appear  until  the  parol  evidence  dis- 
closes the  plurality  of  persons  answering  to  the  terms  of  the  will, 
it  seems  to  be  an  instance  of  the  ambiguitas  latens.  In  several 
reported  cases,  indeed,  devises  of  this  kind  have  failed  on  account 
of  the  uncertainty  of  the  object ;  but  in  none  of  them  does  parol 
evidence  appear  to  have  been  offered  to  remove  the  ambiguity. 
Thus,  in  Dowset  v.  Sweet,  (b)  a  bequest  to  the  son  and 
daughter  of  W.  W.  was  held  to  be  void  as  to  the  son,  on  ac- 
count of  there  being  more  than  one. 
[  376  ]  *  So,  in  Doe  d.  Hayter  v.  Joinville,  (c)  one  of  th# 

grounds  on  which  the  devise  to  the  testator's  "  brother 
and  sister's  family"  failed,  was,  that  there  were  children  of  two 
sisters  of  the  testator,  one  living  and  one  dead,  and  it  did  not 
appear  which  of  them  was  intended. 

It  is  clear,  that  where  part  of  the  description  in  the  will  ap- 
plies to  one  person,  and  part  to  another,  (a  state  of  things  which 
would,  if  the  ambiguity  were  not  removed  in  some  manner, 
necessarily  be  fatal  to  the  intended  disposition,)  parol  evidence 
is,  on  the  principle  before  stated,  admissible  for  the  purpose  of 
showing  which  of  the  imperfectly  described  individuals  was 
meant  to  be  the  object  of  the  gift.  This  proposition,  however, 
supposes  that  each  of  the  respective  claimants  is  sufficiently  des- 
ignated by  that  part  of  the  description  which  applies  to  him,  to 

(o)  4  B.  &  Aid.  57.  (6)  Am,b.  175.  (c)  3  East,  172. 


'  Wooton  V.  Eedd,  12  Grattan,  (Va.)  196. 
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have  established  a  title  under  the  will,  if  the  competing  claim  of 
the  person  answering  to  the  other  part  of  the  description  were 
out  of  the  way  ;  for,  unless  this  were  the  case,  the  parol  evidence 
(which  does  no  more  than  negative  the  claim  of  such  competi- 
tor) would  not,  it  is  conceived,  be  admissible  in  his  favor ;  and 
if  this  were  the  fact,  then  the  case  seems  to  be  not  materially 
distinguishable  from  that  of  a  simple  devise  to  the  testator's 
grandson  John,  there  being  two  grandsons  of  that  name,  (a) 

Ah  instance  of  the  terms  of  description  being  partly  applica- 
ble to  one  person  and  partly  to  another,  occurs  in  the  case  of 
Thomas  d.  Evans  v.  Thomas,  (b)  where  the  devise  was  to  the 
testator's  granddaughter  «  Mary  Thomas  of  Llechlloyd,  in  Mer- 
thyr  parish;"  and  it  appeared  by  the  evidence,  that  at  the  date 
of  his  will,  the  testator  had  a  granddaughter  named  Elinor 
Evans,  who  lived  at  Llechlloyd,  and  a  granddaughter,  Mary 
Thomas,  who  lived  in  a  different  parish,  several  miles 
distant.  *  Mr.  Justice  Lawrence,  at  Nisi  Prius,  had  [  377  ] 
rejected  evidence  of  what  the  testator  had  declared, 
previously  to  the  making  of  the  will,  to  be  his  intention  respect- 
ing the  claimant,  to  whom  part  of  the  description  applied,  and 
Lord  Kenyon  approved  of  that  rejection  ; '  but  both  of  these 
Judges  expressed  a  decided  opinion,  that  if  the  declarations 
had  been  contemporary  with  the  will,  they  would  have  been 
conclusive  in  favor  of  Elinor  Evans.  There  being  no  evidence, 
properly  so  called,  to  show  which  of  the  granddaughters  was 
intended,  the  devise  was  held  to  be  void. 

So,  in  the  case  of  Doe  d.  Chevalier  v.  Uthwaite,  (c)  where  the 
devise  was  to  Stokeham  H.,  second  son  of  John  H.,  for  life,  re- 

(a)  Ante,  361. 

(5)  6  Dura.  &East,  671. 

(c)  3  Moore,  304 ;  S.  C.  nora.  Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B.  &  Aid.  632. 
The  case  seems  to  have  been  can-ied  to  the  House  of  Lords,  but  how  it  was  eventu- 
ally disposed  of,  does  not  appear. 

• 
1  Declarations  of  a  testator  before,  or  at  the  time  of,  making  his  will,  are  not  ad- 
missible in  evidence  to  vary  the  legal  construction  of  the  will.  Farrar  v.  Ayres,  5  Pick. 
404;  Barrett  v-  Wright,  13  Pick.  45;  Bradley  v.  Bradley,  24  Mis.  (3  Jones,)  311; 
Osborne  v.  Varney,  7  Metcalf,  301.  See  Mann  v.  Mann,  1  John.  Ch.  231 ;  S.  C.  14 
Johns.  1.  Nor  are  his  declarations  after  making  his  will,  admissible  to  control  or 
explain  it,  in  respect  to  his  purpose  or  intention  therein.  Weston  v.  Foster,  7  Met- 
calf, 297.  See  ante,  [358,]  note,  and  cases  cited.  But  where  the  validity  of  a  will 
is  impeached  for  fraud  or  undue  influence,  the  declarations  of  the  testator,  made  at 
the  distance  of  ten,  and  repeated  five  years  anterior  to  its  execution,  tending  to  show 
a  fixed  and  settled  purpose  to  make  a  will  similar  to  the  one  in  controversy,  have 
been  held  admissible  in  evidence  to  rebut  the  idea  that  it  was  procured  fraudulently, 
or  by  the  over-persnasion  of  others.  Roberts  v.  Trawick,  17  Alabama,  55.  So  de- 
clarations made  within  a  few  weeks  before  the  execution  of  a  will,  have  been  admitted 
to  prove  fraud  or  undue  influence  in  its  procurement.  Roberts  v.  Tjawick,  17 
Alabama,  55;  Means  v.  Means,  5  Strobh.  167.  See  Cawthorn  v.  Haynes,  24  Mis. 
(3  Jones,)  236.  It  was  doubted  in  Eaton  v.  Benton,  2  Hill,  (N.  Y.)  576,  whether 
the  declarations  of  the  testator,  at  or  about  the  time  of  making  his  will,  could  be 
received  in  evidence  for  the  purpose  of  showing  that  a  devise,  importing  prima  facie 
a  gratuitous  donation,  was  intended  by  him  to  be  in  satisfaction  of  a  debt  due  to  the 
devisee.     See  Williams  v.  Crary,  4  Wendell,  443. 
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mainder  to  his  sons  and  daughters  in  strict  settlement,  remain- 
der to  John,  the  third  son  of  John  H.  and  his  issue,  in  like  man- 
ner. There  was  a  previous  similar  devise  to  George,  the  eldest 
son,  and  his  issue.  The  fact  was  found  to  be,  that  John  was 
the  second  son,  and  Stokeham  the  third,  and  the  question  was, 
which  of  them  was  intended.  The  Court  of  C.  P.  held  that  it 
came  within  the  rule,  Veritas  nominis  tollit  errorem  descriptio- 
nis,  and  therefore  that  Stokeham  was  the  person  entitled  on  the 
face  of  the  will.  It  had  been  insisted  in  argument  that  the 
testator  evidently  intended,  from  the  general  plan  of  the  will, 
that  the  estate  should  go  to  the  sons  according  to  seniority,  but 
the  Court  considered  this  as  merely  conjecture.  The  case  was 
brought  by  writ  of  error  into  B.  R.,  where  it  was  held  that 
parol  evidence  was  admissible  to  ascertain  whether  the  error 
was  in  the  name  or  description. 

Again,  in  the  case  of  Bradshaw  v,  Bradshaw,  {a) 
[  378  ]  where  *  a  testator  devised  an  estate  in  Jamaica  to  trus- 
tees, upon  trust,  so  long  as  Robert  Blagrove  Bradshaw, 
the  second  son  of  his  daughter,  Eliza  Bradshaw,  should  be  under 
age,  to  apply  £150  per  'annum  out  of  the  rents,  for  his  main- 
tenance ;  and,  subject  thereto,  upon  various  other  trusts  in  favor 
of  the  testator's  daughter  E.  B.,  and  his  said  grandson  Robert ; 
and,  subject  to  all  those  trusts,  in  trust  for  the  said  Robert  Bla- 
grove Bradshaw  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  in  moieties  in  trust  for  H.  C. 
and  R.  C,  the  second  and  third  sons  of  his  daughter  J.  C,  and 
their  issue.  The  testator  also  devised  his  estate  in  England,  in 
trust  for  his  daughter,  Eliza  Bradshaw,  for  life,  with  remainder, 
upon  trust,  for  his  said  grandson,  Robert  Blagrove  Bradshaw, 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  the  third,  fourth,  fifth,  and  every  other  son 
of  the  said  Eliza  Bradshaw,  successively  in  tail  male,  with  re- 
mainder to  the  testator's  right  heirs.  Eliza  Bradshaw  had  no 
second  son  named  Robert.  The  name  of  her  eldest  sofi  was 
Robert,  and  that  of  her  second  son  Henry :  it  was  referred  to 
the  Master  to  inquire  who  was  the  person  entitled  under  the 
name  and  description  of  Robert,  the  second  son ;  and  the  Mas- 
ter, after  an  examination  of  the  testator's  solicitor,  who  took 
instructions  for  the  will,  reported  in  favor  of  Henry,  the  second 
son,  and  the  Court  overruled  exceptions  to  the  report;  Lord 
Abinger,  C.  B.,  considering  that  this  was  the  fair  result  of  the 
evidence,  independently  of  which,  his  Lordship  was  of  opinion 
that  there  was  strong  ground  to  conclude,  from  the  contents  of 
the  will'  itself,  (particularly  the  devise  of  the  English  estate  to 
the  third  and  younger  sons,)  that  the  error  was  in  the  name, 
and  not  in  the  description  of  the  devisee. 

(a)  2  You.  &  C.  72.  • 
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In  the  subsequent  case  of  Doe  d.  HiscocI*  v.  Hiscocks,  (a) 
however,  where  part  of  the  description  in  the  will  applied  to  one 
person,  and  part  to  another,  the  same  Court  seems  to  have  re- 
jected evidence  of  the  testator's  declarations  at  the  time  of 
giving  instructions  for  his  will  respecting  his  actual  intention. 

The  devise  was  to  the  testatorfs  son  John  H.  for  life,  and,  on 
his  decease,  to  his  (testator's)  grandson  John  H.,  eldest  son  of 
the  said  John  H.,  for  life  ;  and  on  his  decease,  to  the  first  son  of 
the  body  of  his  said  grandson  John  H.,  in  tail  male,  with  other 
remainders  over.  At  the  time  of  making  the  will,  the  testator's 
son  John  H.  had  been  twice  married ;  he  had  by  his  first  wife 
one  son,  Simon ;  by  his  second  wife,  an  eldest  son,  John,  and 
other  younger  children,  sons  and  daughters.  It  was  held,  that 
evidence  of  the  instructions  given  by  the  testator  for  his  will, 
and  of  his  declarations  after  its  execution,  was  not  admissible 
to  show  which  of  these  two  grandsons  was  intended  by  the  de- 
scription in  the  will.  Lord  Abinger  in  a  judgment  of  some 
length,  drew  the  following  distinction :  That  parol  evidence 
was  admissible  where  the  words  of  the  will  equally  applied  to 
two  persons  or  things,  but  not  where  part  of  the  description 
applied  to  one,  and  part  to  the  other  :  and  he  held  that  evidence 
of  the  "  surrounding  facts "  might  be  adduced ;  but  if  they 
failed  to  elucidate  the  intention,  the  testator's  declarations  could 
not  be  adduced.  His  Lordship  admitted  the  contrary  to  have 
been  decided,  in  Thomas  v.  Thomas,  Doe  v.  Huthwaite,  and 
Bradshaw  v.  Bradshaw ;  but  these  cases  he  considered  to  be  at 
variance  with  Miller  v.  Travers,  which  he  characterized  as  a 
decision  of  great  weight. 

There  seems  to  be  some  difficulty  in  his  Lordship's  distinction, 
inasmuch  as  either  claimant  was  sufficiently  described  by  the 
words  of  the  will,  if  the  competing  claim  of  the  other  were  out 
of  the  way ;  and,  therefore,  the  ambiguity  does  not,  it  should 
seem,  arise  from  any  want  of  completeness  or  accuracy  in  the 
description  in  the  will,  but  from  the  plurality  of  persons  to  whom 
that  description  applies.  And  there  is,  it  is  submitted,  this  dif- 
ference between  Miller  v.  Travers,  and  those  cases  which  Lord 
Abinger  considered  to  have  been  overruled  by  it,  that,  in  the 
latter  cases,  no  person  answered  to  the  description  in  the  wiU ; 
whereas,  in  Miller  v.  Travers,  there  was  such  a  county  as  the 
county  of  Limerick  mentioned  in  the  will,  though  the  testator 
had  no  lands  there.  It  is  observable,  that  Lord  Abinger's  objec- 
tion to  the  admissibility  of  "the  evidence  extended  to  that  which 
was  contemporaneous  with  the  will,  and  was  not  limited  to  the 
testator's  declarations  which  were  posterior  to  its  execution.  It 
should  be  stated,  that  evidence  of  the  latter  description 
was  admitted  in  the  recent  case  of  Doe  d.  Allen  v.  Allen,  (ft) 

(o)  5  Mee8.  &  W.  363.  (b)  4  Jurist,  985. 
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where  a  testatri:*  devised  land  to  her  brother  T,  A.  for  his  life, 
and,  after  his  decease,  to  John  A.,  grandson  of  her  said  brother 
T.  A.,  his  heirs  and  assigns,  charged  nevertheless  with  the  be- 
quest of  ,£100  to  each  and  every  of  the  brothers  and  sisters  of 
the  said  John  A.  At  the  time  of  making  the  will,  there  were 
two  grandsons  of  T.  A.  named  John ;  but-  one  of  them,  the 
lessor  of  the  plaintiff,  had  brothers  and  sisters;  the  other,  the 
defendant,  had  none ;  it  was  held,  that  the  bequest  to  the 
brothers  and  sisters  of  the  said  John  A.  did  not  contain  a  de- 
scription of  the  devisee,  so  as  to  exclude  extrinsic  evidence  in 
favor  of  the  defendant's  claim,  as  it  would  have  applied  to 
after-born  brothers  and  sisters,  and  that  a  declaration  by  the  tes- 
tatrix of  her  intention  in  the  defendant's  favor,  made  ten  months 
after  the  date  of  her  will,  was  admissible.  "  On  an  exaijiina- 
tion  of  the  authorities,"  said  Lord  Denman,  "it  appears  that 
no  one  establishes  any  distinctions  between  declarations  made 
at  the  time  of  making  the  will,  and  those  made  subsequently!; 
neither  has  any  argument  addressed  to  us  on  this  point,  con- 
vinced us  that  this  declaration  ought  to  be  excluded,  because 
inade  after  the  time  of  making  the  wiU.  More  or  less  weight 
may,  indeed,  be  attached  to  it  on  that  account ;  but  the  admis- 
sibility of  it  depends  upon  other  circumstances  distinct  from, 
and  independent  of,  the  relative  time  at  which  it  was  made." 
Of  course,  a  testator's  declaration,  though  subsequent,  must  re- 
fer to  his  intention  when  he  made  the  will. 

Sometimes  it  happens  that  one  part  of  the  descrip- 
[  379  ]  tion  *  applies  to  each  of  the  several  claimants  in  com- 
mon, and  another  part  to  neither  of  them ;  as  in  the 
case  of  Still  v.  Hoste,  (a)  where  a  testator  bequeathed  a  legacy 
to  Sophia  StiU,  daughter  of  Peter  Still.  Still  had  two  daugh- 
ters only,  Selina  and  Mary  Ann ;  and  upon  evidence  of  Selina 
being  intended  by  the  testator,  she  was  held  to  be  entitled.^  It 
is  clear  that,  if  Selina  had  been  the  only  daughter,  her  claim 
might  have  been  supported  on  the  terms  of  the  will  without  the 
aid  of  extrinsic  evidence. 

But  though  parol  evidence  is  admitted,  as  between  the  con- 
flicting claims  of  several  persons,  to  whom  respectively  part 
only  of  the  description  is  applicable,  yet  clearly  it  cannot  be 
received  to  support  the  claim  of  such  a  person,  in  opposition  to 
that  of  (mother  exactly  or  more  nearly  answering  to  all  the  partic- 
ulars in  the  description.'^ 

Thus,  in  Delmare  v.  Robello,  (b)  where  a  testator  in  1785  be- 

(h)  6  Madd.  192. 
•  (6)  1  Ves.  Jun.  412,  (Sumner's  ed.  note  a.) 

1  See  Blundell  v.  Gladstene,  1  Phillips,  Cli.  279. 

2  Tucker  v.  Seamen's  Aid  Society,  7  Metcalf,  188,  post,  380,  note.    But  see  Pow- 
ell V.  Biddle,  2  Dall.  70,  and  the  remarks  upon  it  by  Shaw,  C.  J.,  in  7  Metcalf,  209, 
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qneathed  the  residue  of  his  estate,  in  trust,  to  pay  the  interest 
for  life  to  all  the  children  of  his  two  eisters,  Reyne  and  Estrella ; 
in  case  of  the  death  of  any,  their  issue  to  have  their  respective 
shares,  with  benefit  of  survivorship  for  want  of  issue.  The  tes- 
tator died  in  1789,  leaving  three  sisters  :  Reyne,  who  was  never 
married,  but  in  1757  changed  her  profession  of  religion  from  the 
Jewish  to  the  Roman  Catholic  persuasion,  and  became  a  pro- 
fessed nun,  and  was  baptized  by  the  name  of  Maria  Hieronyma, 
and  lived  at  Genoa ;  and  Estrella  and  Rebecca,  who  were  mar- 
ried, and  lived  at  Leghorn.  Rebecca  had  several  children,  who 
set  up  a  claim,  on  the  ground  that  the  testator  intended  Rebecca, 
when  he  nataed  Reyne.  Parol  evidence  in  support  of  this 
claim  was  rejected  by  Lord  Thurlow,  who  suggested  that*Maria 
Hieronyma  might  ^have  changed  her  mind,  and  have  . 
escaped  into  this  *  country,  and  have  married  and  had  .  [  380  ] 
children,  notwithstanding  her  vow.  He  decided,  there- 
fore, that  the  claim  of  the  children  of  Rebecca  was  untenable, 
inasmuch  as  there  was  a  sister  answering  to  the  name  in  the  will ; 
for  he  considered  that  the  assumption  of  the  conventual  name 
did  not  prevent  the  applicability  of  the  former  name ;  it  was  a 
part  of  the  profession,  and  was  not  meant  for  the  rest  of  the 
world  ;  the  former  name,  therefore,  continued,  and  by  that  such 
persons  were  always  spoken  of. 

So,  in  Andrews  v.  Dobson,  (a)  where  the  bequest  was  to 
"James,  son  of  Thomas  Andrews,  of  Bastcheap,  printer," 
There  was  no  person  of  the  name  of  Thomas  Andrews  in  East- 
cheap,  but  there  was  James  Andrews,  a  pinter,  who  lived 
there ;  he  had  one  son,  named  Thomas,  by  his  first  wife,  who 
was  related  to  the  testator ;  he  had  also  a  son  by  a  second  wife, 
named  James,  who  was  in  no  manner  related  to  the  testator. 
The  son  by  the  first  wife  claimed  the  legacy,  insisting  that  the 
testator  meant  "  Thomas,  the  son  of  James,"  instead  of  "James, 
the  son  of  Thomas ; "  but  Sir  Lloyd  Kenyon,  M.  R.,  said,  that 
though  there  were  cases  in  which  legacies  were  left  to  persons 
by  nicknames,  and  evidence  had  been  admitted  to  show  that 
the  testator  usually  called  them  •  thereby,  yet  he  thought  this 
was  beyond  all  precedent,  and  dismissed  the  biU.^ 

(a)  1  Cox,  425. 


1  A  testator  gave  a  legacy  to  "  The  Seamen's  Aid  Society,  in  the  city  of  Boston.'' 
Another  society,  denominated  "  The  Seaman's  Friend  Society,"  claimed  the  legacy, 
and  offered  evidence  to  prove  that  the  testator  had  no  knowledge  of  the  existence  of 
the  society  named  in  the  will ;  that  he  knew  the  existence  of  the  said  other  society, 
was  deeply  interested  in  its  objects,  had  contributed  to  its  funds,  and  had  frequently 
expressed  a  determination  to  give  it  a  legacy;  that  he  directed  the  scrivener,  who 
wrote  his  will,  to  insert  the  legacy  as  made  to  said  society ;  that  the  scrivener,  not 
knowing  the  existence  of  said  society,  told  the  testator  that  the  name  of  the  society 
was  "  The  Seamen's  Aid  Society  ; "  and  that  the  testator  thereupon  submitted  to  have 
that  name  inserted.  Held,  that  this  evidence  was  inadmissible,  and  that  "  The  Sea- 
men's Aid  Society  "  was  entitled  to  the  legacy.  Tucker  v.  The  Seamen's  Aid  Society, 
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.  In  this  case  there  could  have  been  no  douht  as  to  tiie 
identity  of  the  father.;  but  the  difficulty  was  in  adrnittipg  the 
claim  of  a  son  of  a  different  name,  there  being  a  son  of  the  same 
name. 

Again,  in  Holmes  v.  Constance,  (a)  where  there  was  a  legacy 
to  the  children  of  Eobert  Holmes,  "late  of  Norwich,  but  now  of 
London."  It  appeared  that  at  the  date  of  the  will,  the 
[  381  ]  testator  had  no  relative  named  Robert,  but  *  that  a  per- 
son of  this  name,  who  had  gone  from  Norwich  to  Lon- 
don, at  the  age  of  fourteen  or  sixteen,  had  died  in  London  a  few 
years  before,  leaving  a  child.  It  was  contended  that  the  legacy 
did  not  apply  to  the  child  of  this  person,  but  to  the  children  of 
George  Holmes,  who  was  a  relative  of  the  testator,  had  been 
formerly  of  Norwich,  and  was  then  resident  in  London,  and  had 
several^children,  some  of  whom  were  in  habits  of  intimacy  with 
the  testator ;  but  Sir  W.  Grant  held  that  the  description  was 
not  so  inapplicable  to  Robert,  as  to  let  in  evidence  that  George 
was  the  person  intended ;  that  the  sense  of  "  late  "  was  not  "  re- 
cently "  but  "formerly;"  and  as  to  his  being  dead  at  the  time, 
that  the  testator  might  not  have  known  or  might  have  forgotten 
it,  he  being  at  a  distance. 

And  even  where  no  person  actually  answers  to  any  part  of 
the  description  in  the  wiU,  it  would  seem,  upon  principle,  to  be 
impossible  to  admit  parol  evidence  in  support  of  the  claim  of 
one  to  whom  the  description  is  in  every  respect  inapplicable.^ 

Thus,  Sir  John  Strange,  {b)  in  citing  a  case  where  the  ex- 
ecutor constitute  in  a  will  was  "  my  nephew  Robert  New," 
which  in  the  engrossing  was  written  "  Nunc  ;  "  and  parol  evi- 
dence was  admitted,  and  thereupon  New  was  declared  the 
person  meant,  observed,  that  this  would  hardly  have  done,  if  it 
had  not  been  for  the  relative  words,  "  my  nephew,"  and  its 
appearing  that  New  was  the  testator's  nephew,  and  that  he  had 
no  such  nephew  as  Robert  Nunc. 

(a)  12  Ves.  269.     See  also  Doe  v.  Westlake,  4  B.  &  Aid.  57,  ante,  374. 

(b)  Hampshire  c.  Pierce,  2  Ves.  Sen.  218.  Observe  the  agreement  between  the 
rule  above  stated  and  the  principle  of  the  case  of  Miller  u.  Travers,  1  Moore  &  Scott, 
342  ;  S.  C.  8  Bing.  244,  in  which  the  fact  of  a  testator  having  no  lands  in  the  county 
of  Limerick  was  held  not  suflBcient  to  warrant  the  letting  in  parol  evidence  of  an 
intention  that  a  devise  of  lands  in  that  county,  should  apply  to  lands  in  the  county  of 
Glare.  The  judgment  of  Lord  C.  J.  Tindal,  in  Miller  v.  Travers,  contains  a  full  and 
able  examination  of  the  authorities. 

7  Metcalf,  188.  See  Trustees  v.  Peaslee,  15  N.  Hamp.  317  ;  Domestic  and  Foreign 
Missionary  Society,  &ci  v.  Reynold,  9  Maryland,  341  ;  Domestic  and  Foreign  Mis- 
sionary Society's.  Appflal,  30  Penn.  State  E.  425 :  Crcsson's Appeal,  30  Penn.  Stole 
R.  437. 

1  If  the  description  of  the  person  or  thing  be  whoUy  inapplicable  to  the  subject  in- 
tended, or  said  to  be  intended  by  it,  evidence  is  inadmissible  to  prove  whom  or  what 
the  testator  really  intended  to  describe.  His  declarations  of  intention,  whether  made 
before  or  after  the  making  of  the  will,  are  alike  inadmissible.  Wigram  on  Wills,  pi. 
104,  194,  195  ;  1  Greenl.  Ev.  §  290.  See  Eothmaler  v.  Myers,  4  Desans.  215 ;  Tucker 
V.  Seamen's  Aid  Society,  7  Metcalf,  188 ;  Hyatt  v.  Pugsley,  23  Barbour,  (N.  Y.)  285. 
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*  In  some  cases,  however,  this  rule  seems  to  have     [  382  ] 
been  departed  from.     Thus,  in  the  case  of  Masters  v. 
Masters,  (a)  where  a  legacy  of  £200  to  "  Mrs.  Sawyer,"  was 
claimed  by  a  Mrs.  Swapper,  it  was  referred  to  the  Master  to 
inquire  whether  she  was  the  person  intended. 

So,  in  the  case  of  Beaumont  v.  Fell,  (6)  (which  has  been  often 
cited,)  parol  evidence  was  admitted  to  correct  both  the  christian 
and  surname  of  a  legatee,  who  was  no  otherwise  described  than 
by  name.  The  circumstances  were  peculiar.  A  testator  be- 
queathed £500  to  Catherine  Earnley,  which  was  claimed  by  a 
person  whose  name  was  Gertrude  Yardley.  It  appeared  that 
there  was  no  such  person  as  Catherine  Earnley ;  that  the  testa- 
tor's voice,  when  he  made  his  will,  was  hardly  intelligible ;  that 
the  testator  usually  called  the  legatee  Gatty,  which  the  scrive- 
ner, who  took  instructions  for  the  will,  might  easily  mistake  for 
Katty,  and  that  he,  not  understanding  well  who  this  legatee  was, 
or  what  was  her  name,  was  referred  by  the  testator  to  J.  S.  and 
his  wife,  to  inform  him  farther,  who  afterwards  declared  that 
Gertrude  Yardley  was  the  person.  The  M.  R.  admitted  the 
evidence,  and  accordingly  held  this  person  to  be  entitled.^  Be- 
ing a  personal  legacy,  he  considered  it  to  be  quite  different  from 
a  devise  of  land ;  for  he  said  ^s  legacies  were  governed  by  the 
Fules  of  the  civil  canon  law  originally,  so  shall  it  be  after  the 
making  of  the  Statute  of  Frauds,  provided  it  be  a  will  in  writ- 
ing. 

It  may  be  questioned,  whether  there  is  much  weight  in  this 
distinction.  The  Statute  of  Frauds  put  an  end  to  nuncupative 
wiUs,  as  well  of  personal  as  of  real  estate,  except  in  certain 
cases ;  ^  superadding  only  in  regard  to  devises  of  free- 
hold estates,  the  requisition  of  any  attestation  *  by  [  383  ] 
three  witnesses.  In  both  cases,  the  will  must  be  in 
writing,  and  in  both  the  objection  to  admitting  evidence  to  con- 
tradict or  alter  that  will  appears  to  apply  with  equal  force.  We 
should  pause,  therefore,  in  acting  on  Beaumont  v.  Fell,  as  an 
authority  beyond  its  pecuUar  circumstances,  unsupported  as  it 
is  by  any  subsequent  decision,  admitting  evidence  to  ascertain 
both  the  christian  and  surname,  without  the  aid  of  any  addi- 
tional description.  The  case  seems  to  have  been  generally  con- 
sidered as  decided  on  the  circumstance  of  the  nickname  ;  but 
even  with  regard  to  this,  the  variation  was  not  inconsiderable.^ 

(o)   1  P.  W.  425. 

(6)  2  P.  W.  141  ;  S.  C.  Eq.  Ca.  Ab.  152,  pi.  14. 


1  In  Thomas  v.  Stevens,  4  John.  Ch.  607,  Caroline  Thomas  was  held  entitled  under 
a  bequest  to  Cornelia  Thompson,  on  extrinsic  evidence  of  the  intention  of  the  testator. 
See  Conolly  v.  Pardon,  1  Paige,  291 ;  Scanlan  v.  Wright,  13  Pick.  523  ;  Trustees  v. 
Peaslee,  15  N.  Hamp.  J17. 

2  See  ante,  130, 131,  in  note. 

3  Beaumont  v.  Fell  was  recognized  as  authority  in  Thomas  v.  Stevens,  4  John.  Ch. 
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But  though,  as  we  have  seen,  cases  may  be  adduced  in  which 
legacies  have  been  decreed  to  persons  to  whom  not  any  part  of 
the  description  in  the  will  applies,  yet  in  no  instance  has  a  total 
blank  for  the  name  been  filled  up  by  parol  evidence.'  In  such 
cases,  indeed,  there  is  no  certain  intent  on  the  face  of  the  will  to 
give  to  any  person ;  the  testator  may  not  have  definitively  re- 
solved in  whose  favor  to  bequeath  the  projected  legacy.  The 
effect  of  partial  or  imperfect  descriptions,  however,  has  often 
come  under  consideration. 

In  the  case  of  Hunt  v.  Hort,  (a)  where  the  bequest  was  to 
Lady  ,  Lord  Thiirlow  considered  it  as  equivalent  to. a  total 
blank,  and  therefore,  that  the  name  could  not  be  supplied  by 
parol  evidence. 

But  in  Price  v.  Page,  (&)  where  the  christian  name  only  was 
omitted,  the  bequest  being  to  Price,  son  of  Price,  Sir 

R.  P.  Arden,  M.  R.,  admitted  the  claim  of  a  son  of  the  testator's 
niece  of  that  name,  on  parol  evidence,  by  which  it  ap- 
[  384  ]  peared  that  the  claimant* had  been  brought  up  by  the 
testator,  (who  had  no  other  relation  of  the  name  of 
Price,)  and  had  promised  to  provide  for  him. 

And  in  Abbot  v.  Massie,  (c)  where  the  bequest  was  to  Mr. 
and  Mrs.  G,,  Lord  Loughborough  directed  an  inquiry  as  to  who 
Mrs.  G.  was.  * 

Of  course,  if  there  had  been  more  than  one  person  answering 
to  the  imperfect  description  in  the  will,  and  the  evidence  had 
failed  to  point  out  which  of  them  was  the  intended  object  of  the 
testator's  bounty,  the  bequest  would,  in  both  the  preceding 
cases,  have  been  void  for  uncertainty. 

(a)  3  Bro.  C.  C  311.     See  also  1  M.  &  Scott,  351. 

(6)  4  Ves,  680. 

(c)  3  Ves.  148,  (Sumner's  ed.  148,  note  a.) 

607,  and  in  Tudor  v.  Terrel,  2  Dana,  47  ;  but  the  authority  of  it  is  doubted  in  the 
note  940  of  Covfen  to  1  Phil.  By.  533  ;  3  Cowen  &  Hill's  notes,  1386,  1375.  See  also 
Tucker  v.  Seamen's  Aid  Society,  7  Metcalf,  208. 

1  Tucker  u.  The  Seamen's  Aid  Society,  7  Metoalf,  205  ;  Wigram  on  Extrinsic  Ev. 
Prop.  6,  pi.  121,  p.  88;  Prop.  7,  pi.  181,  p.  143;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.)  539, 
540,  and  notes ;  1  Greenl.  Ev.  pt.  2,  c.  15,  §  301,  and  notes;  Miller  v.  Travers,  8 
Bing.  244;  Ram  on  Wills,  c.  3,  p.  32,  34;  2  Williams,  Ex.  (2d  Am.  ed.)  836. 

It  was  remarked,  in  a  general  way,  by  Parker,  C.  .1.,  in  Brown  v.  Oilman,  13  Mass. 
158,  that,  where  a  contract  has  been  reduced  to  writing,  and  the  name  of  the  con- 
tracting party  has  been  omitted,  the  omission  may  be  supplied  by  extrinsic  evidence. 
See  also,  Penniman  v.  Barremore,  6  Martin,  (Lou.)  497 ;  Lynn  v.  Kisberg,  2  Dall. 
180. 
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ELECTION.i 

Doctrine  of  .election,  what. 

Does  not  extend  to  derivative  claims,  [p.  386.] 

Does  apply  to  reversionary  interests,  [p.  386.] 

Immaterial  whether  testator  is  acquainted  with  his  want  of  title,  [p.  387.] 

Whether  principle  of  doctrine  is  compensation  for  forfeiture,  [p.  387.] 

Personal  competency  to  express  intention  requisite,  [p.  388.] 

As  to  infants  and  femes  covert,  [p.  389.] 

Heir  when  put  to  his  election,  [p.  389.] 

Effect  of  recent  statute  on  doctrine,  [p.  390.] 

Not  applicable  to  creditors,  [p.  390.] 

Whether  parol  evidence  is  admissible,  [p.  391.] 

Parol  evidence  rejected,  [p;  393.] 

General  devise  restricted  to  property  of  testator,  [p.  393.]  * 

Devise  of  "ground  rents,"  [p.  394.] 

Devise  of  lands  answering  to  certain  locality,  [p.  394.] 

Suggested  distinction  between  general  devises  and  devises  restricted  bylocality,  [p. 

395.] 
Question,  whether  testator  intends  to  include  interest  of  co-proprietor,  [p.  396.] 
Dowress,  when  put  to  her  election,  [p.  396.] 
General  devise  does  not  put  dowress  to  her  election,  [p.  397.] 
What  provisions  are  inconsistent  with  claim  of  dower,  [p.  398.] 
As  to  direction  to  let ;  to  use,  occupy,  and  enjoy ;  to  carry  on  business  and  let,  Ip. 

399-400.] 
As  to  devise  to  dowress  and  another,  in  equal  shares,  [p.  400.] 
Effect  of  devise  to  dowress  and  others,  in  equal  shai'es,  [p.  401.] 
Remarks  on  Chalmers  v.  Storil,  [p.  401.1 

Subsequent  cases  in  which  Chalmers  v.  Storil  has  been  followed,  [p.  402.] 
Dickson  v.  Robinson,  [p.  403.] 
Roberts  v.  Smith,  [p.  403.] 
Remarks  upon  Roberts  v.  Smith,  [p.  404.] 
Reynolds  v.  Torin,  [p.  404.] 
Remarks  upon  Reynolds  v.  Torin,  [p.  405.] 
Whether  dower  is  excluded  by  rent-charge,  [p.  405.] 
Dowress  not  barred  by  mere  annuity  out  of  property,  [p.  406.]  ^ 

'  For  a  full  discussion  and  elucidation  of  this  subject,  see  2  Story,  Eq.  Jur.  §  1075, 
et  seq. ;  Schuebly  v.  Ragan,  7  Gill  &  John.  1 20  ;  Creswell  v.  Lawson,  7  Gill  &  John. 
228 ;  Robertson  v.  Stevens,  1  Iredell,  Eq.  247 ;  Addison  v.  Bowie,  2  Bland,  606 ; 
Daxon  w.  Steele,  2  Jones,  178;  Gest  v.  Flock,  1  Green,  Ch.  108;  Page  «.  Hughes, 
2  B.  Monroe,  442 ;  2  Williams,  Ex.  (2  Am.  ed.)  1033, 1040 ;  Butricke  v.  Broadhurst, 

1  Ves.  (Sumner's  ed.)  172,  note  (a) ;  Cogdell  v.  Cogdell,  3  Desaus.  346,  388 ;  De- 
veaux  V.  Barnwell,  1  Desaus.  497  ;  Collins  v.  Janey,  3  Leigh,  389  ;  Hyde  v.  Baldwin, 
17  Pick.  303;  Hamblett  w.  Hamblett,  6  N.  H*np.  333;  Weeks  v.  Patten,  18  Majpe, 
42  ;  Bugbee  v.  Sargent,  24  Maine,  269,  271. 

Election  may  be  enforced  against _/emes  covert  and  infants,  between  two  inconsistent 
rights,  where  there  is  a  clear  intention  of  him  under  whom  one  of  those  rights  is  de- 
vised, that  both  shall  not  be  enjoyed,  and  when  it  is  against  conscience  to  enjoy  both. 
Robertson  v.  Stevens,  1  Iredell,  Eq.  247  ;  Tiernan  v.  Rowland,  15  Penn.  State  R.  429 ; 
Sledd  V.  Carey,  11  B.  Monroe,  181. 

Wherever  a  testator  may  put  his  devisees  to  an  election  to  take  under,  or  in  oppo- 
sition to  his  will,  the  Court  may,  in  such  case,  elect  for  infants.    Addison  v.  Bowie, 

2  Bland,  606.  See  2  Story,  Eq.  Jur.  §  1097 ;  Frank  v.  Frank,  3  Mylne  &  Craig,  171 ; 
M'Queen  v.  M'Qaeen,  2  jBnes,  Eq.  (N.  Car.)  16;  Flippin  v.  Banner,  2  Jones,  Eq. 
(N.  Car.)  450. 
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Widow,  when  excluded  from  share  of  personalty,  [p.  407.] 

Effect  of  failure  of  disposition  of  dower-larids,  [p.  408.] 

Effect  of  3,&  4  W^ill.  IV.  c.  105,  upon  points  discussed  in  this  chapter,  [p.  408.] 

Intention  to  dispose  of  property  of  another,  not  inferable  from  equivocal  expressions, 

[p.  409.] 
Intention  to  dispose  must  be  clearly  manifested,  [p.  410.] 

The  doctrine  of  election  may  be  thus  stated:  That  he  who 
accepts  a  benefit  under  a  deed  or  will  must  adopt  the  whole 
contents  of  the  instrument,  conforming  to  all  its  provisions,  and 
renouncing  every  right  inconsistent  with  it.^  If,  therefore,  a  tes- 
tator has  affected  to  dispose  of  property  which  is  not  his  owri, 
and  has  given  a  benefit  to  the  person  to  whom  that  property 
belongs,  the  devisee  or  legatee  accepting  the  benefi,t  so  given  to 
him,  must  make  good  the  testator's  attempted  disposition,^  but 
if,  on  the  contrary,  he  choose  to  enforce  his  proprietary  rights 
against  the  testator's  disposition,  equity  will  sequester  the  prop- 
erty given  to  him,  for  the  purpose  of  making  satisfaction  out  of 
it  to  the  pierson  whom  he  has  disappointed  by  the  assertion  of 
those  rights.^ 

An  anonymous  case  in  Gilb.  Cas.  in  Eq.,  (a)  furnishes  a  sinl- 
ple  illustration  of  the  principle.  A  seised  of  two  acres,  one  in 
fee  and  the  other  in  tail,  and  having  two  sons,  by  his  will  de- 
vised the  fee  simple  acre  to  his  eldest  son,  who  was 
[  386  ]  issue  in  tail,  and  the  entailed  acre  to  his  *  youngest  son, 
and  died.  The. eldest  son  entered  upon  the  entailed 
acre,  whereupon  the  younger  son  brought  his  bill  against  his 
brother,  that  he  might  enjoy  the  entailed  acre  devised  to' him,  or 
else  have  an  equivalent  out  of  the  fee  acre ;  because  his  father 
plainly  designed  something  for  him.  Lord  Cowper  said,  "  The 
devise  of  the  fee  acre  to  the  elder,  must  be  understood  to  be  upon 
the  tacit  condition,  that  he  shall  suffer  the  younger  son  to  enjoy 

(a)  15.  See  also  Pre.  Ch.  351  ;  Bell's  Suppl.  to  Ves.  Sen.  250 ;  2  P.  W.  119  ;  1  Ves. 
Sen.  234 ;  1  Bro.  P.  C.  (Toml.  ed.)  300  ;  2  Id.  167  ;  Amb.  .388,  (6th  ed.)  532;  3  Bro. 
C.  C.  316;  4  Bro.  C.  C.  21  ;  S.  C-  1  Ves.  Jun.  514;  4  Bro.  C.  C.  38 ;  1  Ves.  Jun. 
534;  2  Ves.  Jun.  367;  Id.  693;  Id.  544;  3  Ves.  191 ;  Id.  384;  5  Ves.  515;  9  Ves. 
369 ;  13  Ves.  224  ;  2  Ves.  &  B.  187  ;  2  Mer.  86 ;  1  Swans.  359  ;  Id.  409. 

1  See  Hyde  u.  Baldwin,  17  Pick.  308  ;  Smith  v..  Guild,  34  Maine,  443  ;  Weeks  u. 
I'siiten,'  18  Maine,  42 ;  Buist  v.  Dawes,  3  Rich.  Eq.  281  ;  Waters  v.  Howard,  1  Mary- 
land Ch.  Dec.  112;  Fulton  v.  Moore,  25  Penn.  State  R.  468 ;  Hamblett  v.  Ham- 
Wett,  6  N.  Hamp.  333  ;  Bell  v.  Armstrong,  1  Addams,  365 ;  Geprge  v.  Bussing,  15  B. 
Montoe,  (Ky.)  558.  But  where  a  man  gives  a  child  or  other  person  a  legacy  or  por- 
tioft  in  lieu  and  satisfaction  of  a  particular  thing,  this  shall  not  exclude  him  from 
another  benefit,  though  it  may  happen  to  be  contrary  to  the  will ;  for  the  Court  will 
not  construe  it  in  lieu,  of  everything  else,  when  he  has  named  a  particular  thing, 
East  V.  Cook,  2  Ves., Sen.  33  ;  Hapgood  w.  Houghton,  22  Pick.  480,  483:  Ward  v. 
Ward,  15  Pick.  526.  ' 

2  But  in  order  to  furnish  a  case  for  election  under  a  will,  it  must  be  clear  that  the 
testator  intentionally  assumed  to  dispose  of  the  property  of  the  beneficiary,  and  did 
not  intend  to  dispose  of  any  expectant  or  other  interest  of  his  own  in  the  property. 
Bavens  v.  Sackett,  15  N.  York,  (1  Smith,)  365. 

'  An  election  once  made  is  generally  binding,  and  cannot  be  retracted.  Buist  v. 
Dawes,  3  Rich.  Eq.  281.  , 
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quietly,  or  else  that  the  younger  son  shall  have  an  equivalent 
out  of  the  fee  acre."  And  his  Lordship  decreed  the  same  ac- 
cordingly. 

But  a  devisee  or  legatee  is  not  precluded  from  claiming  deriv- 
atively, through  another,  property  which  such  other  person  has 
taken  in  opposition  to  the  will.  Thus,  a  man  may  be  tenant  by 
the  curtesy,  in  respect  of  an  estate  of  inheritance  taken  by  his 
wife,  in  opposition  to  a  will  under  which  he  has  accepted  bene- 
fits, without  affecting  his  title  to  those  benefits,  (a)  The  doctrine 
of  election  clearly  applies  as  well  to  reversionary  and  remote,  as 
to  immediate  interests.^  (b)  Lord  Hardwicke,  indeed,  at  one 
time  seems  to  have  thought  that  it  did  not  extend  to  a  remain- 
der expectaut  on  an  estate  tail;(e)  but  the  notion  stands  upon 
no  intelligible  principle,  and  is  inconsistent  with  his  Lordship's 
own  decision  in  Graves  v.  Forman,(d)  in  which  he  would  not 
allow  an  heir-at-law,  to  whom  an  estate  for  life  in  a  remainder 
after  an  estate  tail  was  devised,  to  take.it  without  giving  up  a 
copyhold  disposed  of  to  another,  but  upon  which  the  will  could 
not  (in  the  then  state  of  the  law)  operate,  for  want  of  a  previous 
surrender.  The  heir  it  seems  (strangely  enough)  elected  ^o  take 
the  estate  for  life  in  remainder,  and  eventually  got 
nothing ;  *  the  tenant  in  tail  having  acquired  the  fee  [  387  ] 
simple  by  sujffering  a  common  recovery. 

It  is  immaterial  in  regard  to  the  doctrine  of  election,  whether 
the  testator,  in  disposing  of  that  which  is  not  his  own,  is  aware 
of  his  want  of  title,  or  proceeds  on  the  erroneous  supposition, 
that  he  is  exercising  a  power  of  disposition  which  belongs  to 
hirii ;  ^  in  either  case,  whoever  claims  in  opposition  to  the  will, 
must  relinquish  what  the  will  gives  him.  (e)  This  seems  to  re- 
sult from  the .  impossibility  of  knowing  with  certainty  that  the 
testator  would  not  have  made  the  disposition,  had  he  been  accu- 
rately acquainted  with  the  title ;  and  (as  a  great  Judge  has 
observed)  "  nothing  can  be  more  dangerous  than  to  speculate 
upon  what  he  would  have  done,  if  he  had  known  one  thing  or 
another."  (/) 

A  question  which  has  been  much  discussed  is,  whether  the 
principle  governing  cases  of  election  under  a  will,  is  forfeiture  or 

(a)  Lady  Cavan  v.  Pulteriev,  2  Ves.  Jun.  544 ;  S.  C.  3  Ves.  384. 
(6)  Webb  V.  Earl  of  Shaftsbury,  7  Ves.  480 ;  Wilson  v.  Lord  John  Townshend, 
2  Ves.  Jun.  697. 

(c)  Borw.  Bor,  3  Bro.  P.  C.  (Toml.  ed.)  178,  n. 

(d)  Cited  3  Ves.  67. 

(e)  Whistler  v.  Webster,  2  Ves.  Jun.  370 ;  Thellusson  v.  Woodford,  13  Id.  221 .; 
Welby  V.  Welby,  2  Ves.  &  B.  199,  overruling  Cull  v.  Showell,  Amb.  727,  unless  de- 
cided on  the  ground  of  the  great  lapse  of  time,  which  seems  probable. 

(/)  See  Sir  E.  P.  Arden's  judgment  in  Whistler  v.  Webster,  2  Ves.  Jun.  370. 


i  2  Story,  Eq.  Jur.  §  1095. 

"  2  Story,  Eq.  Jur.  ^  1093.    See  Swanstou's  note  to  Dillon  v.  Parker,  1  bwanst. 
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compensation ; '  or,  to  speak  more  explicitly,  whether  a  person 
claiming  against  a  will  is  bound  to  relinquish  the  benefit  tihereby 
given  to  him  in  toto,  or  only  to  the  extent  of  indemnifying  the 
persona  disappointed  by  his  election.  The  strong  current  of  the 
authorities,  particularly  those  of  a  recent  date,  is  in  favor  of  the 
principle  of  compensation ;  (a)  interrupted,  certainly, 
[  388]  by  some  *  dicta,  which  seem  to  favor  the  doctrine  of 
forfeiture,  (b)  In  the  case  of  Green  v.  Green,  (c)  Lord 
Eldon  is  generally  supposed  to  have  used  expressions  indicat- 
ing a  similar  opinion.  His  Lordship,  however,  expressly  admits 
the  cases  to  have  decided  that  the  party  electing  against  a  will 
was  not  bound  to  give  up  more  than  was  enough  to  make  satis- 
faction for  that  which  was  intended  for  another ;  and  when  his 
Lordship  states  the  contrary  doctrine,  it  is  with  reference  to  the 
case  before  him,  which  arose  upon  a  deed,  "  in  which,"  he  ob- 
served, "  as  it  is  a  contract,  it  is  very  difficult  to  say  that  compen- 
sation only  is  be  made."  (d)  The  doctrine  of  compensation  was 
also  subsequently  recognized  by  the. same  high  authority  in  the 
House  of  Lords,  in  Kerr  v.  Wauchope,  (e)  as  well  as  in  the  ear- 
lier and  much-discussed  case  of  Lord  Rancliffe  v.  Parkyns ;  (/) 
and  were  it  not  that  the  contrary  doctrine  has  received  the  sup- 
port of  a  gentleman  of  great  ability  and  eminence,  (g)  the  writer 
would  not  have  thought  the  point  open  to  discussion. 

In  order  to  raise  a  case  of  election,  there  must  be  a  personal 
competency  on  the  part  of  the  author  of  the  attempted  disposi- 
tion, as  the  doctrine  is  founded  on  intention,  which  supposes 
such  competency. 

Thus,  under  the  old  law,  where  personalty  was  and  real  esfatc 

(a)  Webster  v.  Mitford,  2  Eq.  Ca.  Ab.  363,  stated  from  Reg.  Lib.  1  Swans.  449 ; 
Bor  V.  Bor,  3  Bro.  P.  C.  (Toml.  ed.)  167  ;  Ardesoife  v.  Bennett,  2  Dick.  463 ;  Lewis 
v..  King,  2  Bro.  C.  C.  600 ;  Frelce  v.  Lord  Barrington,  3  Bro.  C.  C.  284 ;  Blake  v.  Bun- 
bury,  1  Ves.  Jun.'521 ;  Whistler  v.  Webster,  2  Ves.  Jun.  372;  Lady  Cavan  v.  Pulte- 
ney,  2  Ves.  Jun.  560 ;  Ward  v.  Baugh,4  Ves.  672 ;  Dashwood  v.  Peyton,  18  Ves.  49; 
Welby  V.  Welby,  2  Ves.  &  B.  190.  (See  these  cases  stated  in  Mr.  Swanstbn's  note 
to  Gretton  B.  Haward,  1  Swans.  433.) 

(6)  Cowper  v.  Scott,  3  P.  W.  119;  Oookes  v.  Hellier,  1  Ves.  Sen.  235;  Morris  v. 
Burroughs,  1  Atk.  404 ;  Villareal  v.  Lord  Galway,  1  Bro.  C.  C.  292 ;  Wilson  v.  Town- 
send,  2  Ves.  Jun.  697 ;  Wilson  v.  Mount,  3  Ves.  Jun.  194;  Broome  v.  Monck,  10  Ves. 
609 ;  Thellusson  v.  Woodford,  13  Ves.  220. 

(c)  2  Mer.  86. 

Id)  19  Ves.  668. 

(e)  1  Bligh,  1. 

(/)  6  Dowl.  149. 

(.9)  1  Roper's  Husb.  and  Wife,  by  Jacob,  566,  n.  The  writer  understands  that  other 
eminent  equity  lawyers  concur  in  Mr.  Jacob's  views. 


'  See  this  point  discussed,  2  Story,  Eq.  Jur.  §  1085,  and  notes. 

It  is  said,  by  Mr.  Justice  Story,  that  the  fair  result  of  the  modern  leading  decisions 
is,  that  in  such  a  case  there  is  not  an  absolute  forfeiture  ;  but  there  is  a  duty  of  com- 
pensation (at  least  where  the  case  admits  of  compensation,)  or  its  equivalent ;  and 
that  the  surplus,  after  such  compensation,  does  not  devolve  upon  the  heir  as  a  re- 
siduum undisposed  of  by  the  will,  but  belongs  to  the  donee :  the  purpose  being  satisfied, 
for  which,  alone.  Courts  of  IBquity  will  control  his  legal  right.    lb.  5  1085. 
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was  not  disposable  by  the  will  of  a  person  under  age,  the  heir  of 
the  infant  testator  was  allowed  to  take  his  real  estate  in 
opposition  to  the  will,  without'*  relinquishing  a  legacy  [  389  ] 
bequeathed  to  him  by  the  same  will,  {a)  And  though 
the  disability  of  coverture  is,  in  some  respects,  distinguishable 
from  and  less  absolute  than  that  of  infancy,  (a  feme  covert 
having,  it  is  said,  a  disposing  mind,  but  not  a  disposing  power, 
while  an  infant  has  neither  the  one  nor  the  other,)  yet  the  princi- 
ple seems,  according  to  the  authorities,  to  apply  to  the  attempted 
dispositions  of  married  women.  If,  therefore,  a  feme-  covert 
having  a  testamentary  power,  makes  an  appointment  by  will 
in  favor  of  her  husband,  and  by  the  .same  will  professes  to  be- 
queath to  another  personal  estate  to  which  her  power  does  not 
extend,  the  husband  may  take  the  benefit  appointed  to  him,  and 
also  defeat  the  intended  bequest  of  the  other  property,  by  the 
assertion  of  his  marital  right,  (b) 

It  formerly  happened,  (and  may  still  occur  under  a  will  which 
is  regidated  by  the  old  law,)  that  a  testator,  by  a  will  sufficient 
in  point  of  execution  to  pass  personal  estate,  but  not  adequate- 
ly attested  for  the  devise  of  freehold  estate,  devised  such  estate 
away  ftom  the  heir,  to  whom,  by  the  same  will,  he  bequeathed 
a  legacy.  In  such  cases  the  heir  is  allowed  to  disappoint  the 
testator^s  attempted  disposition,  by  claiming  the  estate  in  virtue 
of  his  title  by  descent,  and,  at  the  same  time,  take  his  legacy, 
on  the  ground  that  the  want  of  a  due  execution  precludes  all 
judicial  recognition  of  the  fact  of  the  testator  having  intended 
to  devise  freehold  estates;  and,  therefore,  the  will  cannot  be 
^ad  as  a  disposition  of  such  estates  for  the  purpose  even 
of  raising  a  case  of  election  against  the  heir.^  (c)  *  If,  [  390  j 
however,  the  legacy  to  the  heir  is  bequeathed  upon  the 
express  condition  that  he  shall  confirm  the  devise,  the  case  is 
otherwise :  the  heir  then  is  not  permitted  to  accept  the  benefit 
conferred  upon  him  by  the  will,  without  performing  the  condi- 
tion which  the  testator  has  expressly  annexed  to  the  enjoyment 
of  his  bounty,  (d) 

Of  course  this  question  cannot  now  arise  under  wills  made  or 
republished  since  the  year  1837,  which,  if  sufficiently  executed 
for  the  bequest  of  a  personal  legacy,  will  also  be  effectual  to  dis- 
pose of  freehold  estate. 

Nor  is  this  the  only  instance  in  which  the  recent  enactments 
have  tended  to   narrow  the   practical  range  of  the   doctrine 

(o)  Hearle  v.  Greenbank,  1  Ves.  Sen.  298. 

(6)  Rich  V.  Cockell,  9  Ves.  370. 

(c)  Hearle  v.  Greenbank,  1  Ves.  Sen.  298;  3  Atk."  697,  716;  .Carey  o.  Askew,  1 
Cox,  241 ;  Sheddon  v.  Goodrich,  8  Ves.  481 ;  Brodie  v.  Barry,  2  Ves.  &  B.  127  ; 
Gardiner  v.  Fell,  1  Jack.  &  Walk.  22. 

(S)  Boughton  V.  Bonghton,  2  Ves.  Sen.  12. 

1  2  Story,  Eq.  Jur.  §  1096,  note  at  the  end. 
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under  consideration  ;  for  now  that  the  devising  power  extends 
to  after-acquired  real  estate,  it  can  no  longer  be  a  question,  (as 
formerly)  (a)  whether  the  testator  has,  by  attempting  to  dispose 
of  the  real 'estate  to  which  he  may  be  entitled  at  his  decease, 
raised  a  case  of  election  against  the  heir  in  respect  of  such 
property. 

The  doctrine  of  election  has  been  held,  not  to  apply  to  credi- 
tors ;  1  and,  therefore,  where  a  testator  appropriated  to  the  pay- 
ment- of  debts  property  which  was  not  liable  thereto,  and  by  the 
same  will  disposed  of,  in  favor  of  other  persons,  property  which 
was  by  law  assets  for  the  payment  of  debts,  it  was  held  that  the 
creditors  might  take  the  latter  in  subversion  of  the  testator's 
devise,  without  abandoning  their  claim  to  the  former,  (b)  And 
where  a  testator  devised  for  payment  of  debts  certain  lands,  (in- 
cluding some  which  were  not  lus  own,  but  belonged  to  his  son,) 
the  son  was  allowed  to  participate  as  a  creditor  in  the 
[  391  ]  provision  for  debts  out  of  the  other  *  propertyi  vdthout 
relinquishing  his  own  estate  to  the  creditors,  (c)  Here, 
again,  the  recent  alteration  in  the  law  interferes  to  a  certain  ex- 
tent with  the  doctrine  of  election,  the  Act  of  William  IV.  c.  104, 
having  made  real  estates  of  every  description  assets  for  the  pay- 
ment of  debts. 

At  one  period  it  was  doubted  whether  evidence  dehors  the  in- 
strument was  admissible,  for  the  purpose  of  showing  that  a  testa- 
tor considered  that  to  be  his  own  which  did  not  actually  belong 
to  him,  or  was  not  under  his  disposing  power.  In  the  well- 
known  case  of  Pulteney  v.  Darlington,(d)  rent-rolls  and  steward's 
accounts  were  admitted  to  prove  that  the  testator  dealt  as  abso^ 
lute  owner  with  lands  of  which  he  was  only  tenant  in  tail,  and 
consequently,  that  he  must  have  intended  them  to  pass  under  a 
general  devise  of  his  real  estate,  so  as  to  impose  election  on  the 
heir  in  tail,  to  whom,  by  the  same  will,  a  benefit  was  given, 
though  the  testator  had  a  large  estate  of  his  own,  to  which  the 
words  were  applicable,  (e) 

(a)  See  Churchman  v.  Ireland,  4  Sim.  529. 

(6)  Kidney  v.  Coussmaker,  12  Ves.  136.  See  also  Clark  «.  Guise,  2  Ves.  Sen. 
617. 

,   (c)  Day  V.  Day,  2  P.  W.  412. 
id)  2  Ves.  Jun.  544 ;  and  3  Ves.  384. 
(e)  See  also  HinchliflFe  a.  Hinchliffe,  3  Ves.  516;  Rutter  v.  Maclean,  4  Yes.  531; 

i  2  Story,  Eq.  Jur.  §  1092,  and  note.  A  will  contained  the  following  clause  :  "  I 
will,  firstly,  that  loth  to  offend  by  the  word  pay,  the  generous  feelings  of  ray  friends, 
whose  kindnesses  to  me  have  been  many  and  long  continued, — to  H.  and  his  wife,  I 
wish  their  acceptance  of  twenty>-five  acres  of  land,  &c.  The  testatrix  was  living 'in 
the  family  of  H.  at  the  time.  It  was  held  that  this  was  a  conditional  devise,  that  H. 
by  bringing  an  action  against  her  executor  for  her  hoard,  in  which,  however,  judg- 
ment was  recovered  against  H.,  elected  to  relincjuish  the  benefit  of  the  devise ;  Wt 
that  he  did  not  thereby  forfeit  his  claim  to  an  independent  residuary  legacy  to  his 
wife,  in  the  same  will,  the  implied  condition  being  limited  to  the  devise  of  the  land. 
Hapgood  V.  Houghton,  22  Pick,  480. 
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Lord  Commissioner  Eyre,  however,  in  Blake  v.  Bunbury,  (a) 
laid  it  down,  "  that  the  intent  of  the  testator  to  dispose  of  that 
which  was  not  his,  ought  to  appear  on  the  will."     The  admissi- 
bility of  extrinsic  evidence,  too,  was  strongly  denied  by  Lord 
Loughborough,  in  Stratton  v.  Best ;  (b)  and  the  same   Judge 
expressed  his  disapprobation  of  Pulteney  v.  Lord  Darlington, 
in  Rutter  v.  Maclean ;  (c)  as  did  Lord  Eldon,  in  Pole  v.  Lord 
Somers,  (d)  and  Druce  v.  Dennison.  (e)     In  the  latter 
case,  however,  *  his  Lordship  admitted  a  statement  of      [  392  ] 
property  written  by  the  testator,  and  books  of  account, 
as  evidence  that  he  considered  himself  to  be  owner,  and,  as  such, 
intended  to  dispose  of,  certain  messuages  and  leases,  the  prop- 
erty of  his  wife,  part  of  which  the  testator  had  made  his  own  by 
alienation  ;  but  Lord  Eldon  seems  to  have  regarded  the  papers 
themselves  as  testamentary,  and  to  have  thought  that  he  must 
either  admit  the  testator's   explanatory  statement  as  extrinsic 
evidence,  or  give  the  parties  an  opportunity  of  propounding  it 
as  part  of  the  wiU  in  the  Ecclesiastical  Court.     This  case,  how- 
ever, does  not  contain  so  decided  an  expression  of  his  Lordship's 
opinion  on  the  subject,  as"  we  find  in  a  subsequent  case  in  the 
House  of  Lords,  (/)  in  which  he  observed  that  he  thought  the 
rules  as  to  election  had  been  settled :  "  It  must  appear  on  the 
face  of  the  will,  that  the  testator  proposes  that  there  should  be 
an  election,  and  as  to  what  subjects."     And  his  Lordship  re- 
ferred to  the  case  of  Druce  v.  Dennison,  as  standing  to  some 
extent  at  least,  on  the  special  ground  which  has  been  noticed. 
Lord   Eldon   also   adverted  to  a  case  of  Andrews  v.  Lemon, 
where  a  testator  bequeathed  all  his  personal  property  (he  hav- 
ing personal  property  of  his  own,  and  also  personal  property 
not  so  strictly  his  own,  but  which  he  had  power  to  dispose  of 
by  deed  or  will),  for  purposes  for  which  his  own  was  insuffi- 
cient ;  Sir  L.  Kenyon,  M.  R.,  sent  it  to  the  Master,  to  inquire 
whether  by  personal  property  he  meant  his  own  strictly,  or  in- 
tended to  include  both  ;    but  when  the  evidence  was  taken, 
he  was  so  much  struck  with  his  own  decision,  that  he  said, 
"  Though  the  evidence  has  been  taken,  I  shall  not  now  admit 
one  word  of  it,  it  being  necessary  for  the  general  inter- 
ests of  mankind,  that  persons  *  should  in  their  wills      [  393  ] 
state  clearly  what  they  mean."  (g) 

Pole  V.  Lord  Somers,  6  Ves.  309;  and  Drace  v.  Dennison,  Id.  385.    And  see  Finch 
u.  Finch,  4  Bro.  C  C.  38 ;  S.  C.  1  Ves.  Jun.  534. 

la)  1  Ves.  Jan.  523. 

(6)  1  Ves.  Jun.  285,  (Sumner's  ed.,  note  2  of  Mr.  Hovenden.) 

(c)  4  Ves.  537. 

(d)  6  Ves.  322. 

(e)  Id.  402. 

(/)  Doe  V.  Chichester,  4  Dow,  76,  89,  90. 
(j)  See  Waters  v.  Howard,  1  Maryland,  Ch.  Dec.  112. 
33* 
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The  doctrine  thus  earnestly  advocated  by  these  eminent 
Judges  has  prevailed  in  subsequent  cases.  As  in  Clementson 
V.  Gaudy,  (a)  where  parol  evidence  was  tendered  for  the  pur- 
pose of  showing  that  the  testatrix  had  supposed  herself  to  be 
absolute  owner  of,  and  intended  to  include  in  the  residuary  be- 
quest in  her  will,  certain  settled  property,  in  which  she  had 
only  a  life  interest,  in  order  to  raise  a  case  of  election  against 
a  legatee  under  the  will,  who  also  took  an  interest  in  such 
property  under  the  settlement ;  but  the  evidence  was  rejected. 
Sir  J.  Leach,  M.  R.,  observing  that  the  intention  to  dispose 
must  in  all  cases  appear  by  the  will  itself;  that  there  was  no 
ambiguity  in  the  expressions  the  testatrix  had  employed  ;  and 
extrinsic  evidence  for  the  purpose  of  contradicting  the  inten- 
tion was  inadmissible.  • 

With  respect  to  the  intention,  as  manifested  by  the  will  itself, 
it  is  to  be  observed,  that,  in  order  to  raise  a  case  of  election,  it 
must  be  clear  and  decisive  ;  for  if  the  testator's  expressions  will 
admit  of  being  restricted  to  property  belonging  to  or  disposable 
by  him,  the  inference  will  be,  that  he  did  not  mean  them  to  ap- 
ply to  that  over  which  he  had  no  disposing  power.  Thus,  a 
general  devise  of  the  testator's  real  estate  has  always  been  held 
to  show  an  intention  to  give  what  strictly  and  properly  belonged 
to  him,  and  nothing  more,  even  if  the  testator  had  no  real  estate 
of  his  own  upon  which  the  devise  could  operate;  for  though 
a  general  disposition  would  not  in  wills  made  before  the  year 
1838,  pass  after-acquired  real  estate,  and,  therefore,  the  pre- 
sumption rather  is  that  the  testator,  in  framing  such  a 
[  394  ]  devise,  had  a  particular  *  property  in  his  contemplation  ; 
yet  the  presumption  is  not  of  such  force  as  alone  to 
constitute  an  adequate  ground  for  holding  a  gift  of  the  tes- 
tator's property  to  comprise  what  belonged  to  another ;  a  con- 
clusion which  seems  to  be  more  improbable  than  the  sup- 
position that  the  testator  introduced  into  his  will  a  general  or 
residuary  disposition,  without  having  in  view  any  particular 
property. 

The  same  principle  was  held,  in  Timewell  v.  Perkins,  (b)  to 
apply  to  a  devise  of  a  specified  kind  of  property,  as  "  ground- 
rents  ; "  in  regard  to  which,  however,  it  is  to  be  observed,  that 
the  bequest  would  have  included,  and,  therefore,  might  have 
been  designed  to  include,  leasehold  ground-rents  purchased  by 
the  testator  after  the  making  of  the  will ;  so  that  no  inference 
that  he  had  not  his  own  property  in  contemplation,  arises  from 
the  circumstance  of  his  not  having  any  such  when  he  made  his 
will ;  and  the  same  remark  applies  to  devises  affecting  even  real 
estate,  in  wills  made  or  republished  since  the  year  1837,  which 


a)  1  Kee.  309.    See  also  Dixon  v.  Sampson,  2  You.  &  C.  566. 

b)  2  Atk.  203. 
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(as  already  shown,)  (a)  are  operative  on  after-acquired  property 
of  this  description. 

With  respect,  however,  to  wills  which  are  subject  to  the  old 
law,  it  is  to  be  observed,  that,  though  a  general  devise  is  (as  we 
have  seen)  construed  as  comprising  property  belonging  to  the 
testator,  and  that  only,  even  when  there  is  nothing  properly  and 
strictly,  his  own  on  which  it  can  operate,  yet  a  devise  of  lands 
answering  to  a  particular  locality  seems  to  stand  upon  a  different 
footing.  It  is  hardly  to  be  supposed  that  a  testator  would  make 
such  a  devise  without  having  a  particular  property  in  view.  In 
the  case  of  Read  v.  Crop,  (b)  however,  where  a  testator  had  de- 
vised all  his  freehold  and  copyhold  estates  at  Eoydon,  Thorley, 
Epping,  and  Witham,  in  the  counties  of  Essex  and 
Herts,  (*  which  copyholds  he  had  surrendered  to  the  [  395  ] 
use  of  his  will,)  to  his  wife  for  life,  and  after  her  de- 
cease in  trust  for  his  children ;  and  it  appeared  that  the  testator 
at  the  time  of  his  death,  (quaere,  at  the  making  of  his  will  ?) 
was  seised  in  fee  of  a  copyhold  estate  at  Witham,  and  also  of 
the  moiety  of  an  estate  at  Thorley,  to  the  other  moiety  of  which 
he  and  his  wife  were  entitled  in. her  own  right;  they  were  also 
seised  in  her  right  of  two  copyhold  estates  at  Roydon  and 
Epping ;  but  in  these  places  the  testator  in  his  own  right,  had 
no  property.  It  was  contended  that  the  testator,  having  taken 
upon  himself  to  devise  his  wife's  estates,  she  must  be  put  to  her 
election  ;  but  Lord  Thurlow  said,  that  the  testator  had  described 
what  he  meant  to  devise  by  the  words,  "  the  estates  which  he 
had  surrendered,"  He  had  not  surrendered  any  of  his  wife's 
estates,  so  that  they  could  not  pass  by  the  devise.  According  to 
another  report,  (c)  his  Lordship  said :  "  I  think  these  words  are 
too  loose  to  raise  the  construction  contended  for.  If  he  had 
devised  all  his  estates  generally,  there  would  have  been  no 
doubt ;  and  I  cannot  think  that  his  mentioning  his  estates  in  the 
four  places  by  name,  is  sufficient  to  make  me  suppose  that  he 
meant  to  devise  his  wife's  estates.  As  to  Thorley,  there  can  be 
no  pretence  for  it,  since  he  had  an  estate  there  to  answer  the 
description  ;  and  I  think,  therefore,  the  wife  is  not  called  upon 
to  make  an  election." 

Lord  Thurlow's  remarks,  it  is  conceived,  must  be  taken  in 
connection  with  the  special  circumstances  of  the  case  before  the 
Court;  for  his  Lordship  could  hardly  mean  to  affirm,  as  a  general 
position,  that,  where  a  testator  devises  all  his  lands  at 
A,  having  no  other  property  there  than  lands  *  which  [  396  ] 
he  holds  in  right  of  his  wife,  he  is  not  to  be  presumed 
as  intending  to  dispose  of  that  property.  The  difference  be- 
tv^een  such  a  case  and  that  of  a  general  devise  of  all  the  testa- 

(a)  Ante,  55.  "  (6)  1  Bro.  C.  C.  492. 

(c)  Cox's  MS. ;  1  Swans.  402,  n. 
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tor's  real  estate,  is  obvious.  The  reference  to  locality  shows  that 
he  has  a  particular  property  in  view ;  and  if  it  be  answered  that 
every  devise,  however  general  in  its  terms,  is  specific,  we  may 
(without  denying  this  as  a  general  principle)  reply,  that  such 
clauses  are  frequently  inserted  in  wills  to  take  in  any  property, 
which  may  have  escaped  the  testator's  recollection,  or  may  not 
be  within  his  knowledge ;  which  cannot  be  affirmed  of  a  devise 
of  lands  in  a  particular  -parish  or  town,  or  even  county.  Such 
a  question,  however,  will  present  itself  under  a  different  aspect 
in  regard  to  wills  made,  since  the  year  1837,  which  (we  have 
seen,)  (a)  speak  in  reference  to  the  property  comprised  in  them, 
from  the  death ;  so  that  no  inference  that  the  testator  had  any 
property  of  his  own  in  view  arises  from  the  fact  of  his  having 
none  to  satisfy  even  a  specific  devise  at  the  time  of  its  execu- 
tion. 

But  the  most  numerous  as  well  as  the  most  difficult  class  of 
cases  with  which  the  Courts  have  had  to  deal,  consists  of  those, 
in  which  the  testator  and  the  person  against  whom  the  election 
is  sought  to  be  raised,  have  each  an  undivided  share  or  interest 
in  the  property ;  and  in  which,,  therefore,  the  question  is  not,  as 
in  the  cases  before  discussed,  simply  whether  the  testator  re- 
ferred to  particular  tenements,  but  whether  he  intended  the  de- 
vise to  comprise  such  property,  inclusive  of  the  interest  of  his 
co-.owner.   Thus,  it  has  often  been  agitated,  whether  the  testator's 

widow  is  precluded,  by  a  benefit  given  to  her  by  his 
[  397  ]     will,  from  claiming  dower  out  of  lands  devised  by  *  that 

will.^     It  is  clear  that  a  mere  devise  in  general  terms 

(a)  Ante,  chap.  11. 

1  If  a  testator  should  bequeath  property  to  his  wife,  manifestly  with  the  intent  of 
its  being  in  satisfaction  of  her  dower,  it  would  create  a  case  of  election.  But  such 
an  intention  must  be  clear,  and  free  from  ambiguity ;  and  it  will  not  be  inferred 
from  the  testator's  making  a  general  disposition  of  all  his  property,  although  he 
should  give  his  wife  a  legacy,  for  he  might  intend  to  give  only  what  was  strictly  his 
own,  subject  to  dower.  There  is  no  repugnancy  in  such  a  bequest.  In  order  to 
exclude  dower,  the  instrument  containing  the  bequest  ought  to  comprise  some  pro- 
vision inconsistent  with  the  claim  to  it.  3  Wooddes.  §  59,  p.  493 ;  Arnold  v.  Kemp- 
stead,  2  Eden,  237,  and  cases  cited  in  notes  to  2d  ed. ;  Villareal  v.  Galway,  Amb. 
682 ;  S.  C.  1  Bro.  C.  C.  292,  notes ;  Fuller  v.  Yeates,  8  Paige,  325 ;  French  v. 
Davies,  2  Ves.  576,  577 ;  Lawrence  w.  Lawrence,  2  Vern.  366,  and  Mr.  Raithby's 
note ;  Greatorex  v.  Gary,  6  Ves.  615  ;  Birmingham  v.  Kirwan,  2  Scho.  &  Lef.  452, 
453;  Pearson  v.  Pearson>  1  Bro.  C.  C.  (Perkins's  ed.)  292,  and  notes;  Harrison  v. 
Harrison,  1  Keen,  767;  4  Kent,  (5th  ed.)  57,  58,  and  notes;  Jackson  v.  Churchill, 
7  Cowen,  287 ;  Van  Orden  v.  Van  Orden,  10  Johns.  30 ;  Pickett  v.  Peay,  2  Const. 
S.  C.  746 ;  Kennedy  v.  Mills,  13  Wend.  553 ;  Bull  v.  Church,  5  Hill,  206.  See  2 
Story,  Eq.  Jur.  §  1088 ;  Hill  v.  Hensworth,  Lloyd  &  G.  Temp.  Plunk.  87  ;  Hall  v. 
Hill,  1  Dru.  &  War.  ,94;  S.  C.  1  Con.  &  Law,  120;  Bally  v.  Duncan,  4  Monroe, 
265,  266  ;  Hall  v.  Hall,  2  M'Cord,  Ch.  280  ;  Herbert  v.  Wren,  7  Cranch,  370;  Adsit 
I).  Adsit,  2  Johns.  Ch.  448  ;  Smith  v.  Knishern,  4  Johns.  Ch.  9  ;  Dickson  v.  Robin- 
son, Jacob,  503  ;  Shaw  v.  Shaw,  2  Dana,  342  ;  Morgan  v.  Edwards,  1  Dow  &  Clark, 
104;  Clancy's  Rights  of  Women,  c.  6,  (Am.  ed.)  pp.  241,  242;  Gordon  v.  Stevens, 
2  Hill,  Ch.  48 ;  Edwards  v.  Morgan,  13  Price,  "82 ;  Duncan  v.  Duncan,  2  Yeates, 
302;  Jones  v.  Powell,  6  Johns.  Ch.  194;  ShotwcU  v.  Dedam,  3  Ohio,  1  ;  Ellis  a. 
Lewis,  3  Hare,  (V.  Ch  )  310. 
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of  the  testator's  real  estate  affords  no  indication  of  an  intention 
to  dispose  of  the  dower.  This  was  adjudged  so  long  ago  as  the 
case  of  Lawrence  v.  Lawrence,  (a)  where  a  testator  gave  certain 

(a)  2  Vera.  365  ;  1  Eq.  Ca.  Ab.  218,  pi.  2 ;  1  Freem.  Ch.  Ca.  234 ;  3  Bro.  P.  C. 
(Toml.  ed.)  484 ;  8  Vin.  Abr.  Copyh.  361,  pi.  22,  S.  C.  See  also  Lemon  v.  Lemon, 
8  Vin.  Ab.  Copyh.  366,  pi.  45 ;  S.  C.  2  Eq.  Ca.  Ab.  355,  pi.  13 ;  Hitchin  v.  Hitchin, 
Pr.  Ch.  133;  Brown  v.  Parry,  2  Dick.  685;  Incledon  v.  Northeote,  3  Atk.  430; 
Strahan  v.  Sutton,  3  Yes.  249 ;  Lord  Dorchester  v.  Earl  of  Effingham,  G.  Coop.  319. 
See  also  Ayres  v.  Willis,  1  Ves.  Sen.  230 ;  Waller  v.  Enller,  8  Vin.  Abr.  Copyh.  244, 
pi.  19.  FJ  . 

It  has  been  decided,  that  where  there  is  a  devise  of  real  estate  to  a  wife,  without 
any  declaration  in  the  will  that  it  is  to  be  in  lieu  of  dower,  she  is  not  put  to  her 
election,  but  may  take  both  devise  and  dower.  Shaw  v.  Shaw,  2  Dana,  342.  See, 
also,  Larrabee  v.  Van  Alstine,  1  Johns.  370 ;  Kennedy  v.  Medrow,  1  Dall.  414 ;  Am- 
bler V.  Norton,  4  Hen.  &  Munf.  23.  She  is  not  bound  to  make  her  election  until  all 
the  circumstances  are  known,  and  the  condition  and  value  of  the  funds  are  clearly- 
ascertained.  '2  Story,  Eq.  Jar.  §  1098;  Kidney  u.  Coussraaker,  12  Ves.  (Sumner's 
ed.)  136,  note  (a) ;  Hall  o.  Hall,  2  M'Cord,  Ch.  280.  An  election  made  under  a 
mistake,  will  not  bind  her.  Snelgrove  v.  Snelgrove,  4  Desaus.  27;  4  Kent,  (5th 
ed.)  57.  She  may  lose  her  right,  by  delay.  Blunt  u.  Gee,  5  Call,  481.  So,  a  widow 
claiming  dower,  and  having  it  partitioned  off  to  her,  by  legal  process,  and  holding 
and  enjoying  the  same  for  several  years,  has  made  her  election,  and  cannot  after- 
wards set  it  aside  and  claim  the  thu-d  in  fee  simple,  under  the  statute,  when  the 
estate  is  nearly  settled.  Quarles  v.  Gamett,  4  Desaus.  146.  See  Pigott  v.  Bagley, 
M'Cle.  &  Y.  56  ;  Upshaw  v.  Upshaw,  2  Hen.  &  Munf  3 ;  O'Driscoll  v.  Koger,  2 
Desaus.  299 ;  2  Story,  Eq.  Jur.  §  1088,  and  notes ;  Allen  v.  Pray,  3  Fairf.  138 ; 
Perkins  v.  Little,  1  Greenl.  148  ;  Kennedy  v.  Medrow,  1  Dall.  415  ;  Stark  v.  Hunton, 
Saxtdn,  216.  In  some  cases,  the  intent  to  exclude  the  right  to  dower  has  been  shown 
by  matters  extraneous  to  the  will.  Baily  v.  Duncan,  4  Monroe,  265,  266.  In  Massa- 
chusetts, when  any  provision  is  made  for  a  widow  by  will,  she  must  elect  whether  she 
will  have  that  or  her  dower ;  but  she  shall  not  have  both,  unless  it  plainly  appears, 
by  the  will,  that  the  testator  so  intended.  Rev.  Stat.  c.  60,  §  11.  This  makes  an 
alteration  of  the  rule  at  common  law.  Reed  v.  Diekerman,  12  Pick.  149  ;  Allen  v. 
Pray,  3  Fairf.  138.  Still,  a  provision  for  the  widow  in  her  husband's  will  does  not 
affect  her  claim  to  one  third  of  the  residue  of  his  personal  property.  Kempton, 
Appellant,  23  Pick.  163  ;  Nickerson  o.  Bowly,  8  Metcalf,  424  ;  Briggs  v.  Hosford,  22 
Pick.  288. 

For  circumstances  amounting  to  an  election  by  the  widow,  see  Quarles  v.  Gamett, 
4  Desaus.  146  ;  Blunt  v.  Gee,  5  Call,  481  ;  Steele  v.  Fisher,  Edw.  435  ;  Shaw  v.  Shaw, 
2  Dana,  342  ;  Clay  v.  Hart,  7  Dana,  6 ;  Watkins  v.  Watkins,  7  Yerger,  283 ;  Pearson 
V.  Pearson,  1  Bro.  C.  C.  (Perkins's  ed.)  292,  and  notes  and  cases  cited ;  Wake  v. 
Wake,  1  Ves.  (Summer's  ed.)  335,  and  notes ;  Wilson  v.  Hamilton,  9  Serg.  &  R.  424. 

The  statutes  of  some  of  the  States  make  provision  for  the  period  of  time  within 
which  the  widow  shall  make  her  election.  The  statute  of  Virginia,  1727,  gave  the 
widow  nine  months,  now  extended  to  one  year.  See  Kinnard  v.  Williams,  8  Leigh, 
400.  Statute  of  Ohio  of  1831,  gave  six  months.  Statute  of  Vermont  of  1799,  gave 
sixty  days  to  a  widow  to  make  her  election ;  «nd,  if  she  made  none,  she  was  held 
exclusively  to  her  dower,  at  common  law.  The  statutes  of  Massachusetts  give  six 
months  after  probate  of  the  will ;  and,  like  those  of  New  York,  they  assume  that  the  ' 
substituted  provision  in  lieu  of  dower  is  taken,  unless  waived  within  the  time  pre- 
scribed. See  Rev.  Stat.  Mass.  c.  60,  ^U;  1  Rev.  Stat.  New  York,  741,  §§  11,  12,  13, 
14  ;  Pratt  v.  Felton,  4  Gushing,  174;  Adams  v.  Adams,  5  Metcalf,  277. 

But  it  is  further  provided  by  the  statute  of  Massachusetts,  (Rev.  Stat.  c.  60,  §  13,) 
that  "  if  the  widow  is  deprived  of  the  provision  made  for  her,  by  will  or  otherwise,  in 
lieu  of  dower,  she  may  be  endowed  anew,  in  like  manner  as  if  such  provision  had  not 
been  made."  The  widow  has  been  held  to  come  within  this  provision,  if  all  the 
property  of  the  testator  is  taken  or  required  for  the  payment  of  his  debts.  Thomp- 
son V.  McGaw,  I  Metcalf,  66. 

The  Revised  Statutes  of  Illinois,  edit.  1833,  p.  624,  declare,  that  any  provision  by 
will  bars  dower,  unless  it  be  otherwise  expressed  in  the  will,  and  unless  the  widow, 
within  six  months,  renounces  the  provision.  See  4  Kent,  (5th  ed.)  58,  59,  note  (c.) 
Sec  Reed  v.  Diekerman,  and  Allen  v.  Pray,  ubi  supra ;  Fuller  v.  Yeates,  8  Paige,  325. 
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legacies  to  his  widow,  and  also  part  of  his  real  estate  during 
widowhood,  and  deyised  the  residue  of  his  estate  to  other  per- 
sons ;  and  it  was  held  by  the  House  of  Lords  that  she  was  not^ 
precluded,  by  the  acceptance  of  the  legacies,  from  claiming 
dower  in  the  whole. 

And  the  addition  of  the  word  "all"  would  not  enlarge  the 
operation  or  vary  the  construction  of  the  devise,  which  is  still 
but  a  gift  of  "  all "  the  testator's  own  estate. 

Thus,  in  the  case  of  Thompson  t;.  Nelson,  (a)  where  a  testa- 
tor devised  "  aU  and  singular"  his  real  estates  whatever,  and  all 
his  goods,  chattels,  and  personal  estate,  to  trustees,  upon  trust, 
in  the  first  place  to  pay  his  wife  the  sum  of  £480,  and  then  to 
apply  the  residue  amongst  his  three  children — Sir  Lloyd  Ken- 
yon,  M.  R.,  held  that  she  was  entitled  to  both,  on  the  principle 
that,  to  put  the  widow  to  her  election,  "  it  should  appear  that 
if  she  took  both  dower  and  the  provision  under  the  will,  some 
other  part  of  the  testator's  disposition  would  be  defeated." 

According  to  these  authorities,  as  well  as  upon  principle,  it 
seems  to  be  immaterial  whether  the  lands  devised  to  the 
[  398  ]  widow  be  or  be  not  part  of  that  out  of  which  her  *  dower 
arises ;  nor,  it  should  seem,  would  her  dower  be  ex- 
cluded, even  in  respect  of  the  lands  so  devised.  Where  the  con- 
trary has  been  decided,  it  .has  always  been  upon  the  ground  of 
the  testator  having  introduced  into  the  devise  some  special  pro- 
vision which  is  irreconcilable  with  the  widow's  claim  of  dower : 
as  by  prescribing  a  mode  of  enjoyment  that  requires  the  devisee 
to  have  the  entirety  of  the  property. 

Thus,  in  the  case  of  Birmingham  v.  Kirwan,  (6)  where  a 
testator  devised  his  house  and  demense  to  trustees,  upon  trust  to 
permit  his  wife  to  enjoy  the  same  for  life,  she  paying  13s.  yearly 
fpr  every  acre,  to  keep  the  house  in  repair,  and  not  to  let,  except 
to  the  person  who  should  be  in  possession  at  the  remainder ;  and 
the  residue  of  his  lands,  subject  to  debts  and  legacies,  to  A  for 
life,  remainder  to  B  in  fee.  The  question  was  as  to  the  wife's 
right  of 'dower :  first,  in  the  part  devised  to  her ;  secondly,  in  the 
residue.  Lord  Redesdale — "  The  result  of  aU  the  cases  of  im- 
plied intention  seems  to  be,  that  the  instrument  must  contain 
some  provision  inconsistent  with  the  assertion  of  a  right  to  de- 
mand a  third  of  the  land  to  be  set  out  by  metes  and  bounds.  It 
is  clear,  the  assertion  of  a  right  of  dower  as  to  the  house  and 
demesne  would  be  inconsistent  with  the  devise  of  the  house  and 
demesne.  The  house  and  demesne  are  devised  with  the  rest  of 
the  estate  to  trustees.  That  devise  taken  simply  might  be  sub- 
ject to  the  widow's  right  of  dower,  but  it  is  coupled  with  a 
direction  that  she  shall  have  the  enjoyment  of  the  house  and 

(a)  1  Cox,  447.     See  also  Dowson  o.  Bell,  1  Kee.  761 :  Harrison  v.  Harrison,  Id. 
76S. 
(6)  2  Sch.  &  Lef.  444. 
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demesne,  paying  a  rent  of  13s.  an  acre,  which  must  be 
paid  out  of  the  whole,  (a)  Then  follow  directions  *  that  [  399  ] 
she  shall  keep  the  house  and  demesnes  in  repair,  that 
she  shall  not  alien,  except  to  the  person  in  remainder ;  directions 
which  apply  to  the  whole  of  the  house  and  demesne,  and  could 
not  be  considered  obligations  on  a  person  claiming  title  by  dow«r. 
It  was  clearly,  therefore,  the  intentioii  of  the  testator,  that  the 
wife  should  enjoy  the  whole  of  the  house  and  demesne  under  a 
right  created  by  the  will;  and  not  part  of  it  under  a  right 
which  she  previously  had,  and  part  under  the  will."  On  the 
other  question,  however,  his  Lordship  held,  that  the  devise  of 
the  beneficial  interest  in  the  house  and  demesne,  was  not  a  bar 
to  the  widow's  right  of  dower  in  the  rest  of  the  estate.  The 
will  might  be  perfectly  executed  as  to  all  other  purposes,  with- 
out injury  to  the  claim  of  dower.  With  respect  to  the  rest 
of  the  estate,  it  might  be  mortgaged  or  sold  subject  to  that 
claim. 

It  should  be  observed,  that  a  restriction  on  letting,  which  was 
pHe  of  the  circumstances  adverted  to  by  Lord  Redesdale  in  the 
preceding  case,  was,  held  by  Sir  R.  P.  Arden,  M.  R.,  in  Strahan 
V.  Sutton,  (b)  not  to  render  the  devise  inconsistent  with  the 
dowress's  claim,  though  it  was  contended  that  she  might  have 
her  dower  set  out  by  metes  and  bounds ;  in  answer  to  which 
the  M.  R.  said :  "  It  has  been  determined,  that  the  widow  need 
not  take  it  by  metes  and  bounds ;  she  may  take  a  rent-charge ; 
she  may  take  one  third  of  the  rents  and  profits.  To  think  she 
would  occupy  one  chamber  in  this  house,  in  order  to  let  it  to 
those  persons,"  (i.  e.  the  persons  to  whom  it  was  prohibited-  to 
be  let,)  "  is  really  most  extravagant."  The  devise  in  Strahan  v. 
Sutton,  containing  this  prohibitory  direction,  was  to  another 
person,  and  not  to  the  dowress,  as  in  Birmingham  i;.  Kirwan. 
The  principle  of  the  two  cases,  however,  is  not  easily 
*  distinguishable.  Subsequent  Judges,  certainly,  seem  [  400  ] 
to  have  followed  Lord  Redesdale,  in  allowing  weight 
to  circumstances  of  a  less  decisive  and  unequivocal  character 
than  Sir  R.  P.  Arden  thought  necessary  (c)  to  create  an  incon- 
sistency which  would  exclude  the  dowress's  claim.  As  in  Miall 
V.  Brain,  (d)  where  Sir  J.  Leach,  V.  C,  held  that  the  claim  of 
dower  was  inconsistent  with  a  trust  to  permit  another  to  use, 
occupy,  and  enjoy  the  estate  for  her  life :  his  Honor  thinking 
that  the  testator  contemplated  the  personal  use,  occupation,  and 
enjoyment. 

ta)  Why  out  of  the  whole  ?  If  a  devise  of  my  house  and  demesne  does  not  include 
the  dower,  how  can  an  obligation  to  pay  a  certain  rent  for  every  acre  (which  clearly 
means  every  acre  of  what  is  hefore  devised,)  extend  it  t     See  infra. 

(6)  3  Ves.  Jun.  247.  .  .  -rr       t        .,,         j  • 

(c)  See  his  Lordship's  judgment,  in  French  v.  Davies,  2  Ves.  Jan.  576,  and  in 
Strahan  v.  Sutton,  3  Ves.  250. 

(d)  4  Madd.  119. 
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So,  in  Butcher  v.  Kemp,  {a)  the  same  learned  Judge  consid- 
ered that  a  direction  to  trustees  (to  whom  a  farm  was  devised 
during  the  minority  of  the  tenant  for  life,  who  was  the  testa- 
tor's daughter,)  "  to  carry  on  the  business  thereof,  or  to  let  the 
same  upon  lease  for  her  benefit,"  was  inconsistent  with  the 
ckim  of  dower.  "His  (the  testator's)  plain  intention,"  said 
the  Vice-Chancellor,  "is  that  his  trustee  should,  for  the  benefit 
of  his  daughter,  have  authority  to  continue  his  business  in  the 
entire  farm  which  he  himself  occupied,  consisting  of  about  136 
acres ;  and  this  intention  must  be  disappointed,  if  the  widow 
could  have  assigned  to  her.  a  third  part  of  this  land."  How  far 
the  argument  and  decision  just  stated  are  obnoxious  to  the 
reasoning  applied  to  the  next  case,  the  learned  reader  will  form 
his  own  opinion. 

Another  point  much  discussed  has  been,  as  to  the  eflect,  of 
the  property  being  deivised  to  the  dowress  and  others  in  equal 
shares.  In  the  case  of  Chalmers  v.  Storil,  (6)  the  devise  was 
in  these  words  :  "  I  give  to  my  dear  wife  A  and  my  two  chil- 
dren (naming  them)  all  my  estates  whatsoever,  to  be 
[  401  ]  equally  divided  amongst  them,  *  whether  real  or  per- 
sonal." One  of  the  questions  was,  whether  the  wife, 
taking  a  share  under  this  devise,  was  bound  to  relinquish  her 
dower.  Sir  W,  Grrant  considered  the  claim  of  dower  to  be 
directly  inconsistent  with  the  disposition  of  the  wiU.  He  said, 
"  The  testator  directing  all  his  real  and  personal  estalte  'to  be 
equally  divided,'  &c.,  the  same  equality  is  intended  to  take  place 
in  the  division  of  the  real  and  personal  estate,  which  cannot  be, 
if  the  widow  first  takes  out  of  it  her  dower,  and  then  a  third  of 
the  two  remaining  thirds.  Farther,  by  describing  his  English 
estates,  he  excludes  the  ambiguity  which  Lord  Thurlow,  in 
Foster  v.  Cooke,  (c)  imputes  to  the  words, '  my  estate,'  as  neces- 
sarily extending  to  the  wife's  dower." 

Lord  Thurlow's  observatioil,  in  Foster  v.  Cooke,  to  w^hich 
probably  Sir  W.  Grant  referred,  was  made  in  answer  to  an  argu- 
ment founded  on  the  testator's  direction  to  trustees  to  possess 
themselves  of  "  all  his  estates  and  substance,"  and  was  as  fol- 
lows :  "  Because  he  gives  all  his  property  to  trustees,  am  I  to 
gather  from  his  having  given  all  he  has,  that  he  has  given  that 
which  he  has  not  ?  "  That,  his  Lordship  would  not  have  con- 
sidered the  word  "  English,"  (which,  it  is  observable,  does  not 
appear  in  the  case  as  reported,)  constituted  a  ground  for  varying 
the  construction,  is  evident  from  his  decision  in  the  case  of  Read 
V.  Crop,  (d),  where  he  held  that  a  devise  of  estates  in  a  certain 
locality  did  not  demonstrate  an  intention  to  include  the  testa- 
tor's wife's  interest  in  lands  in  which  he  and  she  had  undivided 


(a)  5Madd.  61. 

(5)  2  Ves.  &  B.  222. 

)  3  Bro.  C.  C.  347,  [Perkins's  ed.  351,  and  notes,  and  cases  cited.] 

)  Ante,  394. 
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shares ;  or,  indeed,  even  lands  belonging  exclusively  to  the  wife, 
thdugh  the  testator  had  no  lands  of  his  own  answering  to  the 
locality.  It  is  evident,  however,  that  the  M.  R.  did  not 
wholly  rely  on  this  *  ground,  as  he  lays  much  stress  [402] 
uipon  the  words  inaporting  equality  of  division.  That 
these  words  ought  not  to  influence  the  construction,  will  be  ap- 
parent upon  a  moment's  consideration.  The  presumption  being, 
(as  we  have  seen,)  that  a  testator  means  to  dispose  of  his  own 
interest  exclusively  of  that  of  any  co-owner,  it  follows  that  every 
devise  is  first  to  be  read  as  applying  to  that  interest,  and,  unless 
some  repugnance  or  inaptitude  occurs  in  such  an  application  of 
the  testator's  language,  there  is  no  ground  for  extending  the 
devise  to  that  portion  of  interest  which  is  not  disposable  by 
him.  Now,  to  try  the  case  of  Chalmers  v.  Storil  by  this  test. 
A  testator  gives  all  his  estates,-  or  ail  his  English  estates  (no 
matter,  for  the  present  purpose,  which)  to  A,  (who  has  dower 
or  any  other  interest  in  the  lands,)  B  and  C,  "  equally  to  be 
divided  among  them."  These  Words  are  obviously  satisfied  by 
applying  them  to  the  interest,  whatever  it  may  be,  belonging  to 
the  testator;  for  nothing  is  to  be  divided  but  what  is  before 
given ;  and  as  it  is  clear  that  if  the  devise  had  stopped  at  the 
names  of  the  devisees,  it  would  not  have  included  the  dower, 
the  subsequent  words  evidently  ought  not  to  be  made  a  ground 
for  extending  them.  The  argument  for  such  a  construction  is 
evidently  fallacious :  it  m^es  the  words  "  all  my  estates " 
extend  to  the  dower,  by  reason  of  the  after-added  expression, 
"  equally  to  be  divided ; "  assuming,  in  opposition  to  the  estab- 
lished construction  of  devises  couched  in  these  general  terms, 
that  the  dower  is  one  of  the  subjects  "  to  be  divided."  It  is 
remarkable  that  a  Judge,  whose  logical  acuteness  and  powers 
of  reasoning  have  deservedly  excited  admiration,  should  not 
have  instantly  detected  the  fallacy  of  the  argument. 

But,  however  unsatisfactory  may  be  the  principle  upon  which 
the  case  of  Chalmers  v.-  Storil  stands,  it  seems  to  have 
*  been  adopted  in  several  subsequent  cases.  Thus,  [  403  ] 
in  Dickson  v.  Robinson,  (a)  where  the  testator  having 
given  his  real  and  personal  estate  to  his  widow,  upon  trust,  for 
the  equal  benefit  of  herself,  his  two  daughters,  and  the  child  or 
children  with  which  she  was  then  pregnant— Sir  T.  Plumer, 
M.  R.,  ori  the  authority  of  the  case  of  Chalmers  v.  Storil,  held, 
that  the  widow,  if  she  took  under  the  will,  must  relinquish  her 
dower. 

So,  in  the  case  of  Roberts  v.  Smith,  (b)  where  a  testator  de- 
vised to  his  wife  M.  a  freehold  messuage  in  fee  simple^  his  ready 
money,  and  household  furniture.  He  then  devised  to  A.  and  B., 
and  the  said  M.  certain  freehold  and  leasehold  messuages,  and 
all  other  his  estates  and  property  upon  trust,  to  apply  one  halt 
i„\  j^r-^y.  r.m  lb)  1  Sim.  &S.  513. 
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part  of  the  money  arising  therefrom  to  M.,  so  long  as-  she  should 
remain^unmarried,  for  the  support  of  herself  and  the  children  of 
her  former  husband,  until  they  should  attain  twenty-one ;  and 
then,  upon  trust,  to  pay  the  same,  and  also  the  other  half  part 
of  the  moneys  to  arise  as  aforesaid,  from  the  time  of  testator's 
death,  for  the  maintenance  of  his  (the  testator's)  children  until 
twenty-one ;  and  on  his  attaining  that  age,  such  child  to  take 
an  equal  share  of  his  said  freehold  property.  The  widow 
claimed  dower.  Sir  John  Leach,  V.  C,  said  :  "  The  principle 
referred  to  in  Chalmers  v.  Storil  decides  this  case.  The  plain 
intention  of  the  testator  was,  that  the  wife  should  have  half  the 
income  of  his  property  for  the  maintenance  of  herself  and  her 
children  by  her  former  husband,  and  that  the  other  half  of  the 
income  should  be  applied  to  the  maintenance  and  education  of 
the  testator's  own  children.  That  intended  equality  would  be 
disappointed  if  the  wife  were  in  the  first  place  to  take  her 

dower." 
[  404  ]  'Undoubtedly,  if  an  intention  to  give  an  immediate 

interest  in  the  entire  corpus  of  the  land  can  be  per- 
ceived in  these  cases,  the  intended  equality  would  be  destroyed 
by  letting  in  the  dower.  But  how  does  this  intention  appear  ? 
There  is  no  other  evidence  of  it  than  a  simple  devise  of  the 
land,  which  all  the  authorities,  from  Lawrence  v.  Lawrence, 
down  to  Dorchester  «.  Effingham,  telLus  demonstrates  no  inten- 
tion to  give  a  larger  interest  than^the  testator  has ;  otherwise, 
indeed,  the  question  could  never  arise,  as  the  widow  must,  in 
every  case,  be  excluded  from  dower  in  land  devised  by  the  will, 
or  relinquish  all  claims  under  it.  The  probability  is,  that  in  these 
cases  the  testator  never  thinks  of  the  dower ;  but  that,  as  Lord 
Alvanley  has  observed,  is  not  sufficient  for  her  exclusion :  "  it 
must  appear  that  he  did  know  it,  and  meant  to  bar  her,  or  that 
what  she  demands  is  repugnant  to  the  disposition."  (a)  This 
principle,  indeed,  is  not  denied  in  Chalmers  v.  Storil  and  Rob- 
erts V.  Smith,  but  the  great  difference  consists  in  the  applica- 
tion of  it. 

So,  in  Reynolds  v.  Torin,  (b)  where  a  testator  bequeathed  to 
his  wife  during  her  life  four  sevenths  of  the  income  of  his  gen- 
eral residuary  estate,  in  which  he  intended  to  include  a  Scotch 
heritable  bond,  as 'appeared  by  the  schedule  of  his  property  an- 
nexed to  his  will,  (in  which  he  had  specified  the  amount  of  this 
bond,)  but  the  infant  heir  having  elected,  under  the  order  of  the 
Court,  to  claim  against  the  will,  took  that  bond  by  his  legal  title, 
subject  to  the  widow's  right  of  terce — Lord  GifFord,  M.  R.,  held, 
that  the  widow  must  »elect,  and  that,  although  disappointed  of 

the  four  sevenths  of  the  interest  of  the  bond  debt  which 
[  405  ]      the  testator  meant  her  to  enjoy,  she  must,  if  *  she 


a)  See  French  v.  Davies,  2  Ves.  Jun.  577. 

b)  1  Buss.  129. 
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claimed  what  he  had  effectually  bequeathed  to  her,  bring  in  her 
terce  to  increase  the  general  residuary  estate. 

As  the  testator  had  stated  this  bond  at  its  full  amount  in  the 
schedule  of  his  property,  perhaps  this  case  may  be  sustained 
independently  of  the  reasoning  on  which  Chalmers  v.  Storil  and 
the  other  cases  of  that  class  (which,  it  is  observable,  were  not 
cited  in  it)  are  founded ;  though,  certainly,  the  ground  of  dis- 
tinction would  have  been  nyach  stronger  if  the  widow's  terce 
had  extended  to  a  portion  of  the  capital;  for,  subject  to  her 
claim  in  respect  of  part  of  the  income,  the  capital  was  still  the 
property  of  the  testator. 

Another  question,  which  has  been  much  litigated  between  the 
do-wnress  and  devisees,  is,  whether  she  is  put  to  her  election  by  a 
rent-charge,  or  an  annuity  payable  out  of  the  property.  Lord 
Hardwicke,  in  Pitts  v.  Snowden,  (a)  decided  that  she  was  not. 
Lord  Northington,  on  the  other  hand,  in  Arnold  v.  Kempstead,  (b) 
without  adverting  to,  or,  it  should  seem,  being  acquainted  with, 
the  former  case,  held  the  dower  to  be  barred.  Similar  decisions 
were  subsequently  made  by  Lord  Camden,  in  Villareal  v. 
Lord  Galway,  (c)  who  delivered  an  elaborate  judgment ;  by  Sir 
Thomas  Sewell,  in  Jones  v.  Collier ;  (d)  and  Mr.  Justice  Buller, 
in  Wake  v.  Wake,  (e)  These  authorities  against  ,the  dowress's 
claim,  however,  are  encountered  by  the  decision  of  Lord  Lough- 
borough, in  Pearson  v.  Pearson,  (/)  and  that  of  Lord  Thurlow, 
in  Foster  v.  Cooke ;  (g-)  to  which  may  be  added,  the 
opinion  of  Lord  Alvanley,  in  *  French  v.  Davies ;  (h)  [  406  ] 
who  have  all  concurred  with  Lord  Hardwicke  in  hold- 
ing the  rent-charge  not  to  exclude  the  dower ;  and  the  point 
seems  to  have  been  treated  as  clear  by  Sir  John  Leach,  in  the 
more  recent  case  of  Miall  v.  Brain,  (i)  and  by  Lord  Langdale, 
in  Dowson  v.  Bell,  (k) 

The  preponderance  of  authority,  therefore,  seems  to  be  greatly 
in  favor  of  the  proposition,  that  an  annuity  to  the  widow,  charged 
upon  the  property  out  of  which  the  dower  arises,  is  not  a  satis- 
faction of  her  dower ;  and  this  seems  to  be  the  sound  doctrine. 
It  ought,  in  the  words  of  Lord  Alvanley,  in  French  v.  Davies, 
"  to  be  clear,  plain,  and  incontrovertible,  that  the  testator  could 
not  possibly  give  what  he  has  given,  consistently  with  her  claim 
of  dower."  A  mere  annuity  certainly  furnishes  no  such  incon- 
trovertible evidence  ;  on  the  contrary,  the  more  reasonable  sup- 
la)  1  Bro.  C.  C.  292. 

(6)  Amb.  466  ;  S.  C.  2  Eden,  236. 

(c)  Amb.  682  ;  more  fully  reported,  1  Bro.  C.  C.  292,  n. 

(rf)  Amb.  730. 

(e)  3  Bro.  C.  C  255;  (Perkins's  ed.  notes;)  S.  C.  1  Ves.  Jun.  335. 

(/)  1  Bro.  C.  C.  292. 

Ig)  3  Bro.  C.  C.  347,  (351,  notes.) 

(h)  2  "Ves.  Jun.  572. 

(i)  i  Madd.  119. 

\k)  1  Kee.  761. 
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position  is,  that  the  testator  gives  that  which  he  has  power 
to  dispose  of,  and  that  only ;  and  the  answer  to  the  argument 
Gommonly  urged,  that  the  remedy  by  distress  requires  that  the 
entirety  of  the  lands  should  be  subject  to  the  annuity,  and  riot 
the  two  thirds  only,  is,  that  the  dowress  takes  not  an  undivided 
third,  but  the  entirety  pf  a  divided  share,  which  is  set  out  by 
rnetes  and  bounds.  In  French  v.  Davies,  (as  well  as  in  Gratp^ 
rex  V.  Gary,  (a)  where  a  similar  decision  was  rnade  by  Lord 
Alvanley,)  the  annuity  was  charge^  on  a  mixed  fund,  consisting 
of  both  real  a,nd  personal  property,  and  the  same  occurred  in 
MiaU  V.  Brain.  In  the  case  of  Pearson  v.  Pearson,  (b)  Lord 
Loughborough  seems  to  have  thought  that  the  annuity  was  a 
bfir  of  dower  if  the  ^.nnual  value  of  the  lands  were  not  ader 

qu%te  to  satisfy  both ;  but  this  appears  to  introduce  a 
[  407  ]      fluQtuating  and  unsatisfactory  rule,  *  and  the  notion 

derives  no  cpuntenance  froin  any  of  the  recent  cases. 
And  here  it  may  be  observed,  that  where  a  widow  is  barred 
of  her  dower  in  lands  devised  by  the  will,  by  a  benefit  given  to 
her  in  satisfaction  of  such  claim,  the  exclusion  is  considered  as 
made,  not  in  favpr  of  the  devisee  personally,  but  of  the  estate  ; 
and;  consequently,  it  enures  to  the  benefit  of  the  heir,  in  case  of 
the  devolutipn  pf  the  land  uppn  him  by  the  failure  pf  the  de- 
vise, (c) 

But  it  has  been  decided  that  a  gift,  tp  the  widpw  in  satisfacr 
tion  of  all  her  claims  on  the  testator's  estate,  does  not  preclude 
her  from  claiming  her  share  of  the  personalty  under  the  Statute 
of  Distributions,  in  the  event  pf  the  failure  of  a  bequest  of  that 
property.'  And,  therefore,  where  a  testator  gave  certain  prop- 
erty to  his  wife  in  satisfaction  pf  all  dower  or  thirds  which  she 
could  cl^im  out  of  his  real  and  personal  egtate,  or  either  of 
them,  and  bequeathed  his  personal  estate  to  pharitable  pur- 
poses, and  which  bequest  was  void,  as  to  such  of  the  estate  as 
consisted  of  real  securities,  it  was  held  by  Sir  K,  P.  Arden, 
M.  R.,  pn  a  rehearing,  and  afterwards  by  Lprd  Lpughbprough 
on  appeal,  that  the  clause  in  questicn  did  not  prevent  the  widpw 
from  claiming  her  share  in  the  real  securities,  with  the  next  of 
kin,  his  Lprd:ship  observing,  that  neither  the  heir-at-law,  nor,  by 
parity  pf  .reaspning,  the  next  pf  kin,  can  be  barred  by  anything 
but  a  disppsitipn  of  the  heritable  subject,  or  personal  estate,  tp 
spme  perspns  capable  cf  taking,  (d) 

(a)  6  Ves.  615,  (Sumner's  ed.  note  6.) 

(b)  1  Bro.  C.  C.  292. 

(c)  See  Pickering  v.  Lord  Stamford,  3  Ves.  337,  (Sumner's  ed.  332,  note  a.) 

(d)  Pickering  v.  Lord  Stamford,  2  Ves.  Jun.  272,  581 ;  3  Ves.  332,  492.  S.  C.  See 
also  Sampson  v.  Hutton,  11  Vin.  Abr.  Copyli.  185 ;  S.  C.  2  Eq.  Ca.  Ab.  439;  but 
more  correctly  stated,  3  Ves.  335. 

1  Where  the  widow  has  a  provision  in  her  husband's  will,  the  Rev.  Stat.  c.  6a,  §  11, 
of  Massachusetts,  do  not  affect  her  claim  to  one  third  part  of  the  residue  of  personal 
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The  difference  between  such  a  case  and  that  of  dower  seems 
to  be  this  :  Where  a  testator  gives  a  benefit  in  lieu  of 
*dower,  he  purchases  an  interest  in  the  estate  for  the  [  408  ] 
benefit  of  any  and  every  person  claiming  that  estate 
under  him,  whether  as  heir  or  devisee  ;  and  the  exclusion  of  the 
dower  arises,  not  from  the  disposition  of  the  property,  (which,  it 
has  been  shown,  will  not  per  se  exclude  the  dower,  but  from 
the  provision  for  the  widow  being  given  expressly  in  satisfaction 
of  it,  and,  consequently,  is  not  affected  by  the  failure  of  the  dis- 
position. Whereas,  in  the  case  under  discussion,  though  the 
gift  is  expressed  to  be  in  satisfaction  of  the  widow's  claim  on 
the  testator's  estate,  yet,  in  fact,  the  efficient  part  of  the  exclu- 
sion consists  in  the  disposition,  which  gives  the  property  to  some 
other  person ;  that  disposition  therefore  failing,  the  widow's  claim 
under  the  Statute  of  Distributions,  is  revived ;  and  such  claim 
is  not  inconsistent  with  any  disposition  in  the  will.  It  would 
seem  to  follow,  from  this  view  of  the  subject,  that  where  the 
exclusion  of  the  dower  by  means  of  election  arises  merely  from 
the  terms  and  mode  in  which  the  estate  subject  to  the  dower  is 
devised,  there  is  strong  ground  for  holding  that  the  failure  of 
the  devise  lets  in  the  claim  of  dower.  The  question,  of  course, 
is  always  a  question  of  intention,  to  be  collected  from  the  whole 
will. 

Of  course,  a  provision  made  for  a  wife  "  for  her  jointure,  and 
in  lieu  of  dower  and  thirds,  at  common  law,"  does  not  extend 
to  her  distributive  share  of  the  personal  estate,  (a) 

The  question  whether  a  dowress  is  put  to  her  election  by  the 
contents  of  her  husband's  will,  will  less  frequently  arise  in  regard 
to  widows  whose  marriage  was  since  the  1st  of  January,  1834 ; 
as  such  persons  may,  under  the  Act  of  3  &  4  WUl.  IV. 
c.  105,  be  excluded  from  dower  *  by  various  acts  of  her  [  409  ] 
husband,  including,  a  disposition  of  the  property  by 
deed  or  will,  or  a  mere  declaration  therein,  or  a  rent-charge,  or 
other  interest  devised  to  her  out  of  the  lands ;  but  a  mere  gift  of 
personal  estate,  or  of  an  interest  in  lands  not  liable  to  dower, 
will  not  defeat  the  widow's  claim. 

The  inclination  of  the  Courts  at  the  present  day  to  require,  in 
order  to  raise  a  case  of  election,  a  clear  indication  that  the  tes- 
tator means  to  dispose  of  what  is  not  his  own,  is  illustrated  by 
the  case  of  Dummer  v.  Pitcher,  (6)  where  the  testator  having, 
before  making  his  will,  transferred  certain  4  per  cent,  and  5  per 
cent,  stock  (then  forming  the  whole  of  his  funded  property)  into 

(a)  Colleton  v.  Garth,  6  Sim.  19. 

(6)  2  My.  &  K.  262.    See  also  Ciabb  v.  Crabb,  1  My.  &  K.  511. 


property.  Kempton,  appl.  23  Pick.  163  ;  Nickerson  v.  Bowly,  8  Metcalf,  424  ;  Briggs 
V  Hosford,  22  Pick.  288.  See  Crane  v.  Crane,  17  Pick.  422,  in  reference  to  Stat. 
Mass.  1833,  u.  40. 

34* 
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the  joint  namea  of  himself  and  his  wife,  bequeathed  the  rents  of 
his  leasehold  houses,  and  the  interest  of  all  his  funded  property 
or  estate,  of  whatsoever  kind,  to  trustees,  upon  trust,  for  his  wife 
for  life,  and,  after  her  decease,  upon  trust,  to  pay  divers  legacies 
of  4  per  ceiit.  stock,  the  aggregate  amount  of  which  fell  short  by 
£50  only  of  the  amount  of  stock  of  that  description  so  formerly 
transferred  by  him.  He  ^.fterwards  made  some  further  purchases 
of  5  per  cent,  stock,  taking  the  transfers  in  the  joint  names  of 
himself  and  his  wife.  The  testator  at  his  death  left  no  funded 
property,  except  the  4  per  cents,  and  5  per  cents,  before  men- 
tioned ;  exclusive  of  which,  his  assets  were  greatly  inadequate  to 
pay  his  legacies.  It  was  held  by  Lord  Brougham,  affirming  a 
decision  of  Sir  L.  Shadwell,  (a)  first,  that  all  the  sums  of  stock 
then  standing  in  the  joint  names  of  the  husband  and  wife,  and 
whether  transferred  before  or  after  the  date  of  his  will,  became, 

by  survivorship,  the  absolute  property  of  the  wife; 
[410]      *  secondly,  that  the  will  did  not  purport  to  dispose  of 

the  stock  in  terms  sufiiciently  distinct  and  explicit  to 
put  the  wife  to  her  election,  (b) 

So,  in  the  case  of  Church  v.  Kemble,  (c)  where  a  testatrix 
having,  under  her  father's  will,  a  power  of  appointing  a  certain, 
fund  among  her  children,  grandchildren,  or  more  remote  issue, 
(such  grandchildren,  or  more  remote  issue  being  born  before  any 
such  appointment,)  by  her  will  appointed  the  fund  equally  be- 
tween her  children,  and  afterwards  by  a  codicil,  m  case  she  had 
power  so  to  do  tmder  the  will  of  her  late  father  or  otherwise, 
directed  that  the  share  of  her  da,ughter  A  should  be  in  trust  for 
her  separate  use  for  life,'  and,  after  her  decease,  in  trust  for  her 
children.  It  was  contended  that  this  raised  a  case  of  election, 
in  favor  of  the  grandchildren,  against  the  daughter,  who  took 
other  benefits  under  the  wiU ;  but  Sir  L.  Shadwell,  V.  C,  con- 
sidered that  aU  the  testatrix  meant  to  do  by  her  codicil  was  to 
dispose  of  the  property  which  was  the  subject  of  the  power,  and 
not  to  affect  any  part  of  her  own  property  ;  ajid  that  she  only 
meant  to  appoint  the  property  in  a  given  manner,  provided  she 
had  .the  power  so  to  do.  But  she  had  no  such  power ;  and, 
consequently,  the  codicil  was  inoperative. 

(a)  5  Sim.  S5. 

(b)  But  see  Shuttleworth  v.  Greaves,  in  Ch.,  Mich.  T.  1838,  reported  8  Eaw  Jonm. 
N.  S.  7,  where  certain  canal  shares,  standing  in  the  joint  names  of  the  testator  and 
his  wife,  were  held  to  be  intended  to  pass  under  a  bequest  of  "  my  shares  in  the  N. 
Canal  Navigation,"  so  as  to  put  the  wife  to  her  election,  the  testator  having  no  shares 
of  his  own  answering  to  the  description. 

(c)  5  Sim.  525. 
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CHAPTER  XVI. 

Effect  of  repugnancy  or  contradiction  in  wills. 

Rdle  in  case  of  contradiction  oi'  repugnancy. 

Posterior  of  two  inconsistent  clauses  preferred ;  but  prior  devise  not  unnecessarily 

disturbed,  [p.  412.] 
Devise  annulled  by  subsequent  inconsistent  devise  in  same  will ;  the  whole  to  be 

reconciled,  if  possible,  [p.  415.] 
Devise  qualiiied  by  subsequent  disposition,  [p.  416.] 
Effect  of  separate  contrariant  devises,  each  in  fee,  [p.  417.] 
Both  take  concurrently,  [p.  417.] 

Whether  as  joint-tenants  or  tenants  in  common,  [p.  418.] 
Whether  doctrine  applies  to  an  indivisible  chattel,  [p.  418.] 
Apparent  inconsistency  reconciled  by  reference  to  lapse,  [p.  418.] 
Instances  of  devises  reconciled,  [p.  41 9.] 
Rule  as  to  the  rejection  of  words,  [p.  420.] 
Passage  at  variaiice  with  context  rejected,  [p.  421.] 
Ambiguous  words  inconsistent  with  prior  devise  rejected,  [p.  421.] 
Words  not  to  be  expunged  unless  inconsistent,  [p.  423.] 
Devise  not  controlled  by  reason  assigned,  [p.  424.] 
Clear  devise  not  controlled  by  subsequent  inaccurate  words  of  reference,  [p.  425.] 

Doubt  is  sometimes  cast  upon  the  intention  of  a  testator  by 
the  repugnancy  or  contradiction  between  the  several  parts  of  his 
will,  though  each  part,  taken  separately,  is  sufficiently  definite 
and  intelligible.^     In  such  cases  the  context,  (which  is  so  often 

1  The  Court  is  bound  to  give  effect  to  every  word  of  the  will,  without  change  or 
rejection,  provided  an  effect  can  be  given  to  it,  not  inconsistent  with  the  general 
intent  of  the  whole  will  taken  together.  Gray  v.  Minnethorpe,  3  Ves.  105 ;  Con- 
stantino V.  Constantine,  6  Ves.  102 ;  Doe  v.  Rawding,  2  B.  &  Aid.  448  ;  Homer  v. 
Shelton,  2  Met.  202  ;  Jones  v.  Doe,  1  Scammon,  276  ;  Leavens  v.  Butler,  8  Port.  380  ; 
Kane  v.  Astor,  5  Sandf.  ^67  ;  Lasher  v.  Lasher,  13  Barbour,  106.  But  where  it  is 
impossible  to  form  any  consistent  whole,  the  separate  parts  being  absolutely  irrecon- 
cilable, the  latter  will  prevail.  Constantine  v.  Constantine,  6  Ves.  100  ;  Doe  v.  Biggs, 
2  Taunt.  109;  Sherrat  v.  Bentley,  2  Mylne  &  K.  149  ;  Homer  v.  Shelton,  2  Metcalf, 
202  ;  Pickering  v.  Langdon,  22  Maine,  430  ;  Smith  v.  Bell,  6  Peters,  84 ;  Bradstreet 
V.  Clarke,  12  Wendell,  602 ;  Baird  v.  Baird,  7  Iredell,  Eq.  265  ;  Evans  v.  Hudson,  6 
Indiana,  293 ;  Miller  v.  Fiournoy,  26  Alabama,  724.  The  last  part  is  generally  to  be 
taken  as  evidence  of  the  latest  intention  of  the  testator.  Covenhoven  v.  Shaler, 
2  Paige,  122  ;  Adie  v.  Comwell,  3  Monroe,  279  ;  Lewis's  estate,  3  Wharf  162.  As 
where  one  clause  of  «  will  gives  certain  property  to' one  person,  and  a  subsequent 
clause  gives  the  same  property  to  another  person,  the  devisee  under  the  last  devise 
takes  the  property.  Hollins  v.  Coonan,  9  Gill,  62 ;  Pratt  v.  Rice,  7  Gushing,  209. 
A  devise  of  an  undivided  part  of  a  testator's  real  estate  must  yield  to  a  subsequent 
clause  in  the  will,  authorizing  the  executors,  at  their  discretion,  to  sell  and  convey  a 
part  or  the  whole  of  the  real  estate  of  the  testator.  Pratt  v.  Rice,  supra.  But  this 
rule  is  only  applied  where  the  two  provisions  are  totally  inconsistent  with  each  other, 
and  where  the  real  intention  of  the  testator  cannot  be  ascertained.  Covenhoven  v. 
Shaler,  2  Paige,  122 ;  Pickering  v.  Langdon,  22  Maine,  430 ;  Homer  v.  Shelton, 
2  Metcalf,  202  ;  Walker  v.  Walker,  17  Alabama,  396.  It  must  not,  however,  be  un- 
derstood, that,  because  the  testator  uses,  in  one  part  of  his  will,  words  having  a  clear 
meaning  in  law,  and  in  another  part,  words  inconsistent  with  the  former,  that  the  first 
words  are  to  be  cancelled  or  overthrown.  Jesson  v.  Wright,  2  Bligh,  56,  per  Lord 
Redesdale.     A  contrary  principle  is  now  fully  established  in  the  doctrine  that  the 
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successfully  resorted  to  for  the  purpose  of  throwing  light  on  a 
doubtful  passage,)  becomes  itstelf  the  source  of  obscurity ;  and, 
unless  some  principle  of  construction  can  be  found  authorizing 
the  adoption  of  one,  and  the  rejection  of  the  other,  of  the  con- 
trariant  parts,  both  are  necessarily  void,  each  having  the  effect  of 
neutralizing  and  frustrating  the  other.  With  a  view  to  prevent 
this  most  undesirable  result,  it  has  become  an  established  rule 
in  the  construction  of  wills,  that  where  two  clauses  or  gifts  are 
irreconcilable,  so  that  they  cannot  possibly  stand  together,  the 
clause  or  gift  which  is  posterior  in  local  position  shall  prevail, 
the  subsequent  words  being  considered  to  denote  a  subsequent 
intention :  Cum  duo  inter  se  pugnantia  reperiuntur  in  testa- 

mento,  ultimum  ratum  est.  {a)  Hence  it  is  obvious  that 
[  412  ]      a  will  can  seldom  be  rendered  absolutely  void  by  *  mere 

repugnancy ;  for  instance,  if  a  testator  in  one  part  of 
his  will  gives  to  a  person  an  estate  of  inheritance  in  lands,  or 
an  absolute  interest  in  personalty,  and  in  subsequent  passages 
unequivocally  shows  that  he  means  the  devisee  or  legatee  to 
take  a  life  interest  only,  the  prior  gift  is  restricted  acordingly. 

As  in  the  case  of  Crone  v.  Odell,  (b)  where  a  testator  devised 
the  residue  of  his  real  and  personal  property  to  his  children  A, 
B,  and  C,  and  all  their  younger  children,  their  heirs,  executors, 
admiuistrators,  and  assigns,  forever;  so  far  it  was  a  clear  joint 
devise ;  but  he  went  on  to  declare,  that,  nevertheless,  his  inten- 
tions were,  that  A  should  receive  the  entire  interest  or  yearly 
produce  of  such  part  of  his  real  or  personal  fortune  as  he  (testa- 
tor) intended  for  his  ( A's)  younger  children  during  his  life.  The 
testator  then  made  a  similar  direction  as  to  B  and  C ;  and  he 
provided,  that,  in  case  any  of  his  said  three  children  should  die, 
the  share  of  such  should  go  to  the  younger  children  of  such 
children  ;  if  no  younger  children,  to  the  survivors  ;  and  he  gave 
the  parents  a  power  of  distribution  among  their  younger  chil- 
dren. Lord  Clare,  the  then  Chancellor  of  Ireland,  held  the 
parents  and  children  to  be  entitled  jointly ;  but  this  was  reversed 
by  his  successor  Lord  Manners,  who  determined  that  the  parents 

(a)  Co.  Litt.  112,  b.;  Ulrich  v.  Litchfield,  2  Atk.  372;  Sims  v.  Doughty,  5  Ves. 
243,  (Sumner's  ed.  Perkins's  note)  {d;]  Constantine  v.  Constantine,  6  Ves.  100-  Doe 
d.  Leicester  v.  Briggs,  2  Taunt.  109.  See  also  Chandless  v.  Price,  3  Ves.  99 :  'Wyk- 
ham  V.  Wykham,  18  Ves.  395. 

(6)  1  Ball  &  Bea.  449 ;  S.  C.  in  Dom.  Proc.  3  Dow,  61.  See  also  Eoe  d.  James  v 
Avis,  4  Durn.  &  East,  605. 


general  intent,  although  first  expressed,  shall  overrule  the  particular.  2  Williams,' 
Ex.  (2d  Am.  ed.)  789,  790;  Jesson  v.  Wright,  2  Btigh,  56  ;  Doe  w.  Harvey,  4  Barn. 
&  C.  620;  Hawley  v.  Northampton,  8  Mass.  3;  Cook  v.  Holmes,  11  Mass.  528; 
Chase  v.  Cockerman,  II  Gill  &  Johns.  185  ;  Morton  v.  Barrett,  22  Maine,  257  ;  Pick- 
ering V.  Langdon,  22  Mainej  413  ;  Miller  ii.  Plournoy,  26  Alabama,  724. 

If  there  are  words,  which  have  no  intelligible  meaning,  or  are  absurd,  or  repugnaD^ 
to  the  clear  intent  of  the  rest  of  the  will,  they  may  be  rejected.  Bartlett  v,  Kirie 
12  Mass.  537.  t  ,  i  - 
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took  life  interests  only,  with  a  power  of  distribution  among  their 
younger  children ;  which  decree  was  affirmed  in  the  House  of 
Lords. 

So,  in  the  more  recent  case  of  Sherrat  v.  Bentley,  (a)  where  a 
testator,  after  bequeathing  several  legacies,  devised  unto  his  wife 
a  certaijQ  messuage  and  all  other  his  real  estates,  and  his 
household  goods  and  all  other  his  •personal  estate,  to  [  413  ] 
hold  to  his  said  wife,  her  heirs,  executors,  administrators, 
a/nd*  assigns  forever.  The  testator  then  directed  that  none  of 
the  legatees  should  be  entitled  until  twelve  months  after  his 
wif e' s  decease  ;  and,  in  case  his  wife  should  happen  to  die  in  his 
lifetime,  and  the  before^mentioned  devises  and  bequest  to  her 
should  thereby  lapse,  the  testator  gaive  the  estate  and  effects,  as 
■well  real  as  persona],  comprised  therein,  to  S.,  his  heirs,  exec- 
utors, administrators,  and  assigns,  to  the  use  of  such  persons 
as  his  wife  should,  in  her  lifetime,  by  writing  under  her  hand 
appoint.  The  testator  then  gave  some  pecuniary  legacies,  and 
proceeded  to  devise  and  bequeath  to  W.  A.  and  his  (the  testa- 
tor's) brother-in-law's  children,  the  residue  of  his  real  and  per- 
sonal estates,  to  be  equally  divided  amongst  them,  share  and 
share  alike,  at  the  decease  of  his  said  wife.  The  heir-at-law 
contended  that  the  will  was  void  for  uncertainty  on  account 
of  the  repugnance  between  the  gift  to  the  wife,  her  heirs,  exec- 
utors, administrators,  and  assigns,  and  the  subsequent  gift  of 
the  residue  to  others,  to  be  divided  at  her  decease.  The  per- 
son claiming  under  the  wife  contended  that  the  pecuniary 
legacies  and  the  gift  of  the  residue  were  only  to  take  effect 
in  the  event  of  her  decease  in  the  testator's  lifetime ;  but  Sir 
J.  Leach,  M.  E..,  was  of  opinion  that  the  Court  was  not  war- 
ranted in  putting .  such  a  construction  upon  the  will,  for  that 
the  testator's  general  intention,  as  collected  from  the  concluding 
passages  in  his  will,  was  to  give  the  wife  the  full  enjoyment 
during  her  life  only,  and  to  give  it  over  to  the  persons  named 
afterwards ;  and  that  the  words,  "  heirs,  executors,  adminis- 
trators, and  assigns,"  were  to  be  rejected ;  and  his  Honor  re- 
ferred, as  one  of  the  grounds  of  his  decision,  to  the  rule,  that 
the  latter  part  of  a  will  shall  prevail  against  inconsistent 
expressions  in  the  prior  part  of  it.  *  On  appeal.  Lord  [  414  ] 
Brougham,  C,  affirmed  the  decree,  observing,  that 
either  the  testator  had  changed  his  intention,  and  was  minded 
to  give  his  wife  a  life  estate  instead  of  the  fee,  or  he  was 
ignorant  of  the  force  of  the  words  he  had  originally  used,  and 
those  words  must  be  rejected  as  having  been  used  by  mistake. 
The  former  alternative  was  the  one  to  which  the  rule,  sanctioned 
by  the  authorities,  (which  his  Lordship  stated  in  detail,)  led. 
The  latter  was  the  inference  drawn,  not  unfairly,  from  the 
whole  instrument  taken  together. 

(a)  2  My.  &  K.  149. 
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But  in  these  cases  it  is  a  settled  and  invariable  rule  not  to 
disturb  the  prior  devise  further  than  is  absolutely  necessary  for 
the  purpose  of  giving  effect  to  the  posterior  qualifying  disposi- 
tion. 

As  in  the  case  of  Doe  d.  Amlot  v.  Davies,  (a)  where  a  tes- 
tator devised  all  his  messuage  and  garden  in  the  occupation  of 
D.,  and  also  all  that  messuage  and  garden  wherein  he  then 
resided,  both  situate  in  P.,  to  trustees  and  their  heirs,  upon 
trust,  to  pay  the  rents  to  his  wife  during  widowhood,  and 
after  the  determination  of  that  estate,  to  the  use  of  his  children 
by  his  said  wife,  equally  to  be  divided  between  them  and  the 
lawful  issue  of  their  or  his  bodies  or  body,  and  in  default  of  such 
issue,  to  his  nephew  D.  The  testator  immediately  afterwards 
gave  to  his  daughter  F.  a  pecuniary  legacy  when  she  attained 
the  age  of  twenty-one  years,  and  the  house  where  she  then' 
lived,  after  the  decease  of  her  mother  or  the  day  of  inter- 
marriage ;  and  the  testator  gave  to  his  daughter  R.  a  legacy 
in  like  manner,  and  the  house  then  in  the  occupation  of  D., 
after  the  decease  of  her  mother  or  the  day  of  her  intermarriage.' 
The  two  houses  lastly  referred  to,  were  those  com- 
[  415  ]  prised  in  the  previous  devise.  It  *  was  admitted  that, 
under  the  first  devise,  the  daughters  would  have  been 
tenants  in  common  in  tail  of  the  two  houses,  but,  as  the 
second  devise  clearly  indicated  an  intention  to  give  one  of 
the  houses  to  each  daughter,  the  whole  was  in  some  degree^ 
reconciled  by  holding  each  to  take  an  estate  for  life  in  sev- 
eralty in  her  own  house  under  the  latter  devise,  (which  con- 
tained no  word  of  inheritance,)  leaving  the  prior  devise 
still  to  operate  on  the  inheritance  in  remainder,  of  which 
it  made  the  two  daughters  tenants  in  common  in  tail 
expectant  on  the  estate  for  life  of  each  in  the  respective' 
houses.  .'^ 

The  doctrine  in  question  has  been  sometimes  unsparingly 
applied,  even  where  the  effect  of  the  posterior  devise  is  not 
merely  (as  in  the  two  last  cases)  to  restrict  and  qualify  the 
interest  conferred  by  the  prior  devise,  but  wholly  to  defeat 
and  frustrate  such  prior  devise.  Thus,  in  Ulrich  v.  Litch- 
field, (b)  where  a  testatrix  bequeathed  her  real  and  personal 
estate  to  A  and  B  equally  for  life,  and,  upon  the  death  of  Aj 
she  gave  the  whole  estate  to  B  in  tail,  with  remainder  over, 
with  a  few  pecuniary  legacies,  and  charged  her  real  estate  with 
the  payment  of  the  legacies,  if  the  personalty  should  be  in- 
sufficient. The  testatrix  then  gave  all  the  residue  of  her  per- 
sonal estate  to  her  uncle  C's  three  daughters.  Lord  Hardwicke 
held  the  daughters  to  be  entitled  to  the  residue  of  the  personal 
estate,  considering  that  the  testatrix   must  be   presumed   to 

(a)  Excli.  Jan.  16,  1839,  Law  Journ.  vol,  8,  p.  75.  (i)  2  Atk.  372. 
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have  altered  the  intention  expressed  in  the  prior  part  of  her 
will. 

,.  But  the  rule  which  sacrifices  the  former  of  several  contra- 
dictory clauses  is  never  applied  but  on  the  failure  of  every 
attempt  to  give  to  the  whole  such  a  construction  as 
will  render  every  part  of  it  effective,  *  In  the  attain-  [  416  ] 
ment  of  this  object,  the  local  order  of  the  limitations 
is  disregarded,  if  it  be  possible,  by  the  transposition  of  them, 
to  deduce  a  consistent  disposition  from  the  entire  will.  Thus, 
if  a  mian,  in  the  first  instance,  devise  lands  to  A  in  fee,  and 
in  a  subsequent  clause  give  the  same  lands  to  B  for  life,  both 
parts  of  the  will  shall  stand ;  and,  in  the  construction  of  law, 
the  devise  to  B  shall  be  first,  (a)  the  will  being  read  as  if  the 
lands  had  been  devised  to  B  for  life,  with  remainder  to  A  in 
fee.i 

So,  where  (b)  a  testator,  after  devising  the  whole  of  his  estate 
to  A,  devises  Blackacre  to  B,  the  latter  devise  will  be  read  as 
an  exception  out  of  the  first,  as  if  he  had  said,  "  I  give  Black- 
acre  to  B,  and  subject  thereto,  all  my  estate,  or  the  residue  of 
my  estate,  to  A." 

By  parity  of  reason,  where  (c)  a  testator  gives  to  B  a  specific 
fund  or  property  at  the  death  of  A,  and  in  a  subsequent  clause 
disposes  of  the  whole  of  his  property  to  A,  the  combined  effect 
of  the  several  clauses  as  to  such  fund  or  property,  is  to  vest  it 
in  A  for  life,  and,  after  his  decease,  in  B. 

Again,  (d)  where  a  testator  gave  his  real  and  personal  estate 
to  A,  his  heirs,  executors,  and  administrators,  and  in  a  subse- 
quent part  of  his  will  gave  all  his  property  to  A  and  B,  upon 
trust,  for  sale,  and  to  pay  the  interest  of  the  proceeds  to  A  for 
life,  and,  at  her  decease,  upon  trust,  to  pay  certain  legacies, 
leaving  the  residue  undisposed  of,  A  was  held  to  be  entitled, 
under  the  first  devise,  to  the  beneficial  interest  in  reversion,  not 
exhausted  by  the  trust  for  the  payment  of  legacies  created  by 
the  second,  (e) 

*  Sometimes  it   happens  that  the  testator  has,  in      [  417  ] 
several  parts  of  his  will,  given  the  same  lands  to  differ- 
ent persons  in  fee.     At  first  sight,  this  seems  to  be  a  case  of 
incurable  repugnancy,  and,  as  such,  calling  for  the  application 
of  the  rule,  which   sacrifices   the  .prior  of  two   irreconcilable 

la)  Per  Anderson,  Anon.  Cro.  El.  9.    See  also  Ridout  v.  Dowding,  1  Atk.  419. 

(6)  Cuthbert  i>.  Lempriere,  3  Mau.  &  Selw.  1.58. 

(c)  Blamire  v.  Geldart,  16  Ves.  314,  {Sumner's  ed.  note,  o.) 

Id)  Brine  v.  Ferrier,  7  Sim.  549.  :,  .  , 

le)  In  point  of  fact,  in  this  case  the  inconsistent  gifts  were  contained  m  several 
papers  supposed  to  be  written  at  diflFerent  times;  but  as  the  Ecclesiastical  Court 
had  allowed  them  to  be  proved  as  one  will,  they  were,  of  course,  to  be  so  construed. 


^  See  Crissman  v.  Crissman,  5  Iredell,  498. 


408  EFFECT  <)E  REPUGNANCY  ■ 

clauses,  as  the  only  mode  of  escaping  from  the  conclusion  that 
both  are  Void.  Even  here,  however,  a  reconciling  construction 
has  been  devised,  the  rule  lieing  in  such  cases,  according  toi  'the 
better  opinion,  that  the  devisees  take  concurrently,  (a)  The 
contrary,  indeed,  is  laid  down  by  Lord  Coke,  (b)  and  other 
early  Writers,  (c)  who  say  that  the  last  devise  shall  takie  effect ; 
and  a  similar  opinion  seems  to  have  been  entertained  by  Lord 
Hardwicke,  though  he  admitted  that,  latterly,  a  different  con- 
struction had  prevailed,  (d)  The  point  underwent  much  dis- 
cussion in  the  recent  case  of  Sherrat  v.  Bentley,  (e)  already 
stated ;  and  Lord  Brougham,  after-  reviewing  the  authorities, 
and  fully  recognizing  the  general  doctrine,  which  upholds  the 
latter  part  of  a  will  by  the  sacrifice  of  the  former  to  which'  it  is 
repugnant,  considered  that,  consistently  with  this  rule,  it  might 
be  held,  that  where  there  are  two  devises  in  fee  of  the  same 
property,  the  devisees  take  concurrently,  "  If,  in  one  part  of  a 
will,"  said  his  Lordship,  "an  estate  is  given  to  A,  and  after- 
wards the  same  testator  gives  the  same  estate  to  B,  adding 
words  of  exclusion,  as  '  not  to  A,'  the  repughance  would  be 
complete,  and  the  rule  would  apply.  But  if  the  same 
[  418  ]  thing  be  given,  first  to  A  arid  then  to  *B,  unless  it  be  > 
some  indivisible  chattel,  as  in  the  case  which  Lord 
Hardwicke  puts  in  Ulrich  v.  Litchfield,  the  tWo  legatees  may 
take  without  any  violence  to  the  construction.  It  seems,  there- 
fore, by  no  means  inconsistent  with  the, rule  as  laid  down- by 
Lord  Coke  and  recognized  by  the  authorities,  that  a  subsequent 
gift,  entirely  and  irreconcilably  repugnant  to  a  former  gift  of  the 
same  thing,  shall  abrogate  and  revoke  it,  if  it  be  also  held  that, 
where  the  same  thing  is  given  to  two  different  persons  in  dif- 
ferent parts  of  the  same  instrument,  each  may  take  a  moiety; 
though,  had  the  second  gift  been  in  a  subsequent  wiU,  it  would, 
I  apprehend,  work  a  revocation." 

It  will  be  perceived  that  Lord  Brougham  considered  that 
the  two  devisees  take  in  moities,  i.  e.  as  tenants  in  common. 
It  is  submitted,  however,  that  to  hold  the  devisees  to  be  joint- 
tenants  is  a  preferable  construction,  as  less  violence  is  thereby 
done  to  the  testator's  language  than  by  making  them  tenants 
in  common,  as  the  creation  of  a  tenancy  in  common  requires 
positive  intention;  and  this  seems  to  have  been  the  notion 
of  Lord  Hardwicke,  who,  in  Ulrich  v.  Litchfield,  treats  it  as 
clear  that  the  devisees,  if  they  take  concurrently,  are  joint- 
tenants; 

It  is  observable,  also,  that  both  Lord  Hardwicke  and  Lord 

(o)  3  Leon;  11,  pi.  27 ;  8  Vin.  Abr.  Copyh.  152,  pi.  3 ;  arg,  in,  Coke  »•  Bullock, 
Cro.  Jac.  49,  and  in  Fane  v.  I'ane,  1  Ven\.  30. 

(b)  Co.  Litt.  112. 

(c)  Plow'.  541.  ' 

(rf)  See  Ulrich  v.  Litchfield,  2  Atk.  374. 
(c)  2  My.  &  K.  165,  ante,  412. 
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Brougham  considered  that  the  doctrine  in  question  did  not 
apply  to  a  single  indivisible  chattel ;  but  such  an  exclusion  is 
attended  with  difficulty,  for  though,  certainly,  it  may  seem 
rather  absurd  that  a  testator  should  give  a  horse  or  a  watch 
to  several  persons  concurrently,  yet  it  is  impossible  to  say  that 
there  may  not  be  such  an  intention;  and  where  is  the  line 
to  be  drawn?  It  is  to  depend  upon  the  greater  or  less  con- 
venience attending  a  joint  or  concurrent  enjoyment  of  the  sub- 
ject of  gift. 

Sometimes  where  an  estate  in  fee  is  followed  by  ap- 
parently inconsistent  limitations,  the  whole  has  *  oeen       [  419  ] 
reconciled  by  reading  the  latter  disposition  as^  apply- 
ing exclusively  to  the  event  of  the  prior  devisee  in  fee  dying  in 
the  testator's  lifetime,  the  intention  being,  it  is  considered,  to 
provide  a  substituted  devise  in  the  case  of  lapse,  (a) 

The  anxiety  of  the  Courts  to  adopt  such  a  construction  as 
will  reconcile  and  give  effect  to  all  parts  of  a  will,  is  further 
exemplified  by  the  case  of  Holdfast  d.  Hitchcock  v.  Pardoe,  (b) 
where  a  testator  devised  to  A  a  farm  in  the  occupation  of  C, 
and  to  B  lands  in  L.  marsh ;  and  it  appeared  that  part  of  the 
farm  in  the  occupation  of  C,  consisted  of  lands  in  L.  marsh ; 
but  there  was  another  estate,  not  in  his  occupation,  consisting 
entirely  of  marsh  lands  in  L.  ;  and  it  was  held,  that  the  subse- 
quent devise  was  not  a  revocation  of  the  preceding  devise,  as 
was  contended,  but  that  A  took  the  farm,  and  B  the  marsh 
lands,  not  included  in  that  farm. 

But,  perhaps,  the  strongest  authority  of  this  kind  is  the  case 
of  Battison  v.  Rickards,  (t)  where  a  testator,  after  devising  an 
estate  pur  autre  vie,  devised  all  other  his  estates,  real  and  per- 
sonal, wheresoever  situate,  unto  E.  L.,  her  heirs,  executors,  &c., 
forever,  charged  with  debts  and  certain  legacies ;  and  in  case  his 
son  should  die  without  issue  of  his  body  lawfully  begotten,  then 
he  devised  all  his  manors,  messuages,  tenements,  and  real  estate 
not  thereinbefore  disposed  of,  situate  in  the  several  counties  of  H., 
G.,  N.,  L.,  and  D.,  and  the  town  of  N.,  (though  it  will  be  ob- 
served, he  had  previously  disposed  of  all  his  real  and  personal 
estate,)  and  also  all  his  personal  property  in  the  public  funds  or 
elsewhere,  unto  the  said  E.  L.  during  her  life,  and  after  her  de- 
cease unto  R.  S.  in  fee.  It  appeared  that  the  testator 
had  the  reversion  in  fee  expectant  on  the  *  determina-  [  420  ] 
tion  of  an  estate  tail  male  in  his  son,  in  large  estates 
in  the  several  counties  specified,  except  D.  and  the  town  of  N., 
where  he  had  lands  in  fee  simple  in  possession.  It  was  con- 
tended, that  the  latter  devise  was  confined  to  the  lands  in  the 
specified  counties,  of  which  the  testator  had  the  reversion  only  ; 

la)  Clayton  v.  Lowe,  '5  B.  &  Aid.  536 ;  but  as  to  which  see  some  remarks  post. 
(J)  2  Black,  979.     See  also  Woolcomb  v.  Woolcomh,  3  P.  W.  111. 
(c)  7  Taunt.  105. 
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and  that  the  other  lands,  even  in  the  counties  particularized  in 
the  second  devise,  passed  under  the  first  devise ;  and  of  this 
opinion  appears  to  have  been  the  Court  of  Common  Pleas,  the 
Judges  of  which  certified  that  E.  L.took  an  estate  in  fee  in  the 
lands  in  D.  and  the  town  of  N.,  subject  to  the  debts,  &c. 

It  is  clear,  however,  that  words  and  passages  in  a  will,  which 
are  irreconcilable  with  the  general  context,  may  be  rejected, 
whatever  may  be  the  local  position  which  they  happen  to  oc- 
cupy ;  for  the  rule  which  gives  effect  to  the  posterior  of  several 
inconsistent  clauses,  must  not  be  so  applied  as  in  any  degree  to 
clash  or  interfere  with  the  doctrine,  which  teaches  us  to  look 
for  the  intention  of  a  testator  in  the  general  tenor  of  the  instru- 
ment, and  to  sacrifice  to  the  scheme  of  disposition  so  disclosed^ 
any  incongruous  words  and  phrases  which  have  found  a  placp 
therein.' 

Thus,  in  Boon  v.  Cornforth,  (a)  where  a  testator  bequeathed 
the  interest  of  £6000  stock  to  his  daughter  for  life,  and  after  her 
decease,  upon  trust  to  dispose  of  the  principal  and  interest  to 
and  between  her  husband  and  his  (testator's)  daughter's  child 
and  children,  viz :  her  husband  should  have  and  enjoy  one  half  of 
the  interest  thereof  for  and  during  his  natural  life,  if  there  should 
be  no  child  or  children,  (the  words  in  italics  were  inter- 
[  421  ]  lined,)  (6)  and  the  child  or  children  the  other  half ;  *  on 
his  death  his  half  should  go  to  the  child  or  children, 
but  till  the  child  or  the  children  attained  twenty-one,  the  hus- 
band should  have  the  whole  interest,  and  on  the  death  of  their 
father,  they  should  have  the  remaining  £3000;  but  if  no  such 
child  or  children  at  the  time  of  her  death,  or  they  should  die  be- 
fore twenty-one,  then  to  go  on  further  trust  as  he  should  there- 
after mention — Lord  Hardwicke  rejected  the  interlined  words, 
as  inconsistent  and  repugnant  with  the  whole  disposition,  his 
Lordship  being  of  opinion  that  he  had  no  alternative  but  that  of 
rejecting  either  those  or  the  entire  provision. 

So,  in  the  case  of  Coryton  v.  Helyar,  (c)  where  a  testator  de- 
vised lands  to  the  use  of  his  son  for  ninety-nine  years,  and,  after 
the  determination  of  that  estate,  to  the  use  of  trustees  during 
the  life  of  the  son,  to  preserve  contingent  remainders ;  and,  after 
the  decease  of  the  son,  to  the  use  of  his  first  and  other  sons  in 
tail  male — Lord  Hardwicke  held,  that  the  term  was,  with  refer- 
ence to  the  true  construction  of  the  several  parts  of  the  will,  to 

(a)  2  Ves.  Sen.  576. 

(A)  The  case  of  Lunn  v.  Osborne,  7  Sim.  56,  affords  another  instance  of  the  rejec- 
tion of  words  which  had  been  interlined  by  a  testator,  and  were  at  variance  with  the 
general  context. 

(c)  2  Cox,  340. 


1  See  Baitlett  v.  King,  12  Mass.  537 ;  Brailsford  v.  Haywood,  2  Desaus.  32 :  Holmes 
V.  Cradock,  3  Ves.  (Sumner's  ed.)  321,  Mr.  Hovenden's  note  (4). 
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be  constraed,  not  as  an  absolute  term,  but  as  determinable  with 
the  decease  of  the  son. 

In  several  instances,  inconsistent  words  engrafted  on  a  prior 
clear  and  express  devise  have  been  rejected. 

Thus,  where  (a)  the  devise  was  to  A  and  her  heirs,  for  their 
lives,  Lord  Ellenborough  rejected  the  latter  words ;  which,  he 
said,  were  merely  the  expression  of  a  man  ignorant  of  the  man- 
ner of  describing  how  the  parties  whom  he  meant  to  benefit 
would  enjoy  the  property ;  for  whatever  estate  of  inheritance  the 
heir  might  take,  they  could  in  fact  only  enjoy  the  benefit  of  it 
for  their  own  lives. 

*  So,  where  (6)  a  testatrix  bequeathed  an  annuity,  to  [  422  ] 
be  equally  divided  between  M.  B.,  C.  S.,  and  C.  A., 
"  to  them  and  their  heirs,  or  the  survivor  of  them,  in  the  order 
they  are  now  mentioned,"  Sir  W.  Grant,  M.  E.,  rejected  the  latter 
words  as  repugnant.  «  The  proposition,"  said  he,  "  equally  to 
divide  a  fund  between  two  persons  in  a  given  order,  is  mere 
nonsense,  directly  repugnant.  There  can  be  no  division,  if  there 
is  an  order  in  which  they  are  to  take.  Suppose  it  stood  simply 
a  bequest,  to  be  equally  divided  between  A  and  B,  in  the  order 
they  are  mentioned,  the  Court  could  only  say  the  first  words  are 
plain,  importing  equal  division,  a  benefit,  and  a  personal  benefit  * 
to  both ;  and  they  do  not  know  what  meaning  to  put  upon  the 
other  words ;  they  are  insensible,  as  coupled  with  such  preced- 
ing words.  ,  The  only  question  therefore  is,  whether  words  hav- 
ing a  plain  meaning,  are  to  be  rejected,  for  the  sake  of  words  of 
which  you  do  not  see  the  sense  or  meanings  It  is  very  proba- 
ble, the  testatrix  might  have  had  in  her  mind,  some  vague,  in- 
definite notion  of  preference,  but  that  is  not  expressed  in  any 
manner,  so  that  the  Court  can  act  upon  it ;  not  even  by  saying 
the  words  importing  equal  division  are  to  be  coupled  with  the 
original  annuitants,  and  not  with  the  survivors.  Those  words 
must  be  equally  applied  to  all  the  persons  who  are  to  take,  or 
they  must  be  equally  rejected.  It  is  to  be  equally  divided 
among  the  three  ;  not  ajdifierent  division  among  the  survivors. 
In  order  to  give  effect  to  the  latter  words,  I  should  be  under  the 
necessity  of  rejecting  the  words  expressing  an  equal  division, 
retaining  the  others  with  reference  to  one  event,  and  of 
doing  the  reverse  *  in  reference  to  another  event.  In  [  423  ] 
the  event  of  all  living,  I  should  have  kept  the  for- 
mer and  rejected  the  latter  words ;  but  in  the  event  of  two  sur- 
viving, I  am  to  reject  the  former  and  preserve  the  latter.  There 
is  no  ground  for  such  a  capricious  rejection  of  words  to  suit  the 
event.     The  testatrix  has  not  pointed  out  the  specific  event  in 

(a)  Doe  d.  Elton  v.  Stenlake,  12  East,  515. 

(b)  3mith  V.  Pybus,  ^  Ves.  566.  See  also  Jesson  v.  Wright,  2  Bligh,  1,  and  other 
cases  of  the  same  class  discussed  in  a  future  chapter ;  and  Eeece  v.  Steel,  2  Sim.  23.3 ; 
Townley  v.  Bolton,  1  My.  &  K.  148. 
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her  contemplation,  or  showed  a  different  intention  as  to  the 
accruing  parts  and  the  whole ;  and  this  order  to  take  place  is 
so  obscurety  expressed,  that  it  is  utterly  impossible  for  me  to 
give  any  effect  to  it." 

But  words  are  not  to  be  expunged  upon  mere  conjecture,  nor 
unless  actually  irreconcilable  with  the  context  of  the  will,  though 
the  retention  of  them  may  produce  rather  an  absurd  conse- 
quence. 

Thus,  where  (a)  a  testator,  bequeathing  certain  property  to 
Thomas  Brailsford,  son  of  his  nephew  Samuel  Brailsford,  de- 
vised his  real  estates  "  to  the  use  of  the  said  Thomas  Brailsford 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  and, 
after  his  decease,  to  the  use  of  the  said  Thomas  Brailsford,  son 
of  my  nephew  Samuel  Brailsford,  his  heirs  and  assigns  forever." 
The  only  Thomas  Brailsford  mentioned  in  the  will,  was  the  son 
of  Samuel ;  but  the  testator  had  another  nephew  of  that  name, 
(who  was  uncle  of  the  legatee,)  to  whom,  therefore,  it  was  con- 
tended, that  the  devise  to  "  the  said  Thomas  Brailsford,"  ap- 
plied, though  he  was  not  before  named,  according  to  the  case  in 
Hawkins,  (6)  that  father  and  son  having  the  same  name,  the 
son,  not  the  father,  is  distinguished  by  an  addition,  (c)  The 
*  words,  "  the  said,"  it  was  observed,  might  be  consid- 

[  424  ]  ered  surplusage ;  and  *  that  the  devise  was  either  void 
for  uncertainty,  or  there  must  be  an  inquiry.  But 
Sir  William  Grant  said,  that  it  was  impossible  to  contend  that 
there  was  primd  facie  any  ambiguity  in  the  description ;  by  the 
words,  "  the  said  Thomas  Brailsford,"  the  Thomas  Brailsford, 
who  had  been  before  mentioned,  was  sufficiently  described. 
"  The  argument  on  the  other  side,"  said  his  Honor,  "  rests  chiefly 
on  the  inconsistency  of  giving  to  the  same  person,  in  the  same 
sentence,  an  estate  for  life  and  also  an  estate  in  fee ;  there  is 
certainly  a  particularity  in  that .;  but  the  devise,  as  it  stands,  is 
not  so  insensible  or  contradictory  as  to  drive  the  Cowt  to  the 
necessity  of  expimging-  or  adding'  words  to  give  it  a  meaning ; " 
and  this  decree  was  affirmed  by  Lord  Bldon  on  appeal,  {d) 

And  though  repugnant  expressions  will  yield  to  an  intention 
and  purpose  expressed,  or  apparent  upon  the  general  context, 
yet  it  does  not  appear  that, a  bequest  actually  made,  or  a  power 
given,  can  be  controlled  merely  by  the  reason  assigned.  The 
assigned  reason  may  aid  the  construction  of  doubtful  words,  but 
cannot  warrant  the  rejection  of  words  that  are  clear,  (e)  Thus, 
where  (/)  a  testator  expressed  his  conviction  of  the  honor  and 
justice  of  his  trustees,  and  made  that  conviction  the  ground  of 

o)  Chambers  v.  Brailsford,  18  Ves.  368. 

6)  2  Hawk.  P.  C.  271,  ^  106. 

c)  See  also  Goodwright  d.  Hall  v.  Hall,  1  Wils.  148. 

(d)  19  Ves.  652  ;  S.  C.  2  Mer.  25.    See  also  Roe  v.  Foster,  9  East.  405. 

(e)  Per  Sir  W.  Grant,  M.  R.  16  Ves.  46. 
(/)  Cole  V.  Wade,  16  Ves.  27. 
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his  reposing  in  them  the  trust  of  distributing  his  property  among 
his  relations,  authorizing  them  to  fix  both  the  objects  and  the 
proportions,  but  afterwards  gave  the  power,  in  express  terms,  to 
them,  and  the  heirs,  executors,  and  administrators  of  the  swvivor 
of  them — Sir  W.  Grant,  M.  R.  observed,  "  Though  it  seems 
very  incongruous  and  inconsequential  to  extend  to» 
unknown  and  unascertained  *  persons  the  power  which  [  425  ] 
personal  knowledge  and  confidence  had  induced  the 
testator  to  confide  to  his  original  trustees  and  executors, 
yet  I  am  not  authorized  to  strike  these  words  out  of  the  will, 
upon  the  supposition,  though  not  improbable,  that  they  were 
introduced  in  this  part  by  inadvertence  or  mistake." 

It  is  to  be  observed,  too,  that  a  devise  of  lands,  in  clear  and 
technical  terms,  will  not  be  controlled  by  expressions  in  a  sub- 
sequent part  of  the  will,  inaccurately  referring  to  the  devise,  in 
terms,  which,  had  they  been  used  in  the  devise  itself,  would  have 
conferred  a  different  estate,  if  the  discordancy  appear  to  have 
sprung  merely  from  a  negligent  want  of  adherence  to  the  lan- 
guage of  the  preceding  devise. 

Thus,  where  {a)  a  testatrix  devised  lands  to  her  eldest  daugh- 
ter A.  S.  and  the  heirs  of  her  body  forever,  with  remainder  over, 
charged  with  a  sum  of  money  to  be  raised  out  of  the  yearly 
profits  ;  and  the  testatrix  declared  it  to  be  her  will  that  her  ex- 
ecutors (thereinafter  named)  should  stand  seised  of  the  lands 
until  they  should  have  raised  the  said  sum,  or  until  the  same 
should  be  discharged  by  A.  S.  amd  her  heirs ;  and  after  the  rais- 
ing or  payment  thereof  by  the  said  A.  S.  or  her  heirs,  then  that 
A.  S.  and  her  heirs  should  enjoy  the  said  lands  forever,  (b)  It 
was  held  that  the  word  "  heirs  "  of  A.  S.,  thrice  repeated,  re- 
ferred to  the  speciEd  designation  of  heirs  to  whom  the  estate 
was  devised  in  the  beginning  of  the  will,  and  were  not  intended 
to  introduce  a  new  and  more  general  denomination  of  heirs, 
and  to  revoke  the  express  estate  tail  given  in  the  beginning  of 
the  will. 

*  So,  where  (c)  the  devise  was  to  A  and  the  heirs      [  426  ] 
male  of  his  body,  and,  in  case  he  should  die  without 
issue,  then  over,  the  words  "  without  issue  "  were  held  to  mean 
without  issue  male. 

Both  the  preceding  cases  exhibit  deficiency,  rather  than  re- 
pugnancy of  expression,  and  will  serve,  therefore,  not  inaptly  to 
conduct  to  the  commencing  subject  of  the  next  chapter. 

(a)  Doe  d;  Hanson  w.  Fyldes,  Cowp.  833. 

(6)  The  words  "  for  ever,"  were  not  strictly  repugnant,  as  an  estate  tail  is  capable 
of  perpetuity  of  duration. 

(c)  Tuck  V.  Frencham,  Moore,  13  pi.  50 ;  S.  C.  1  And.  8. 

35* 
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CHAPTER  XVII. 

AS  TO  SUPPLYmG,  TRANSPOSING,  AND  CHANGING  WORDS. 

WonDS  may  be  supplied,  when. 

"  Without  issue  "  supplied,  [p.  427.] 

"  Without  issue  "  read  "  without  leaving  issue,"  [p.  428.1 

Word  "  leaving  "  supplied  in  expression  "  without  issue,    [p.  428.] 

Words  "  under  twenty-one  "  supplied,  [p.  429.] 

"Without  issue  "  read  "  without  leaving  issue,"  [p.  429.] 

Words  supplied  to  provide  for  an  alternative  event,  obvious,  though  not  expressed, 

[p.  430.1  , 
Object  supplied  by  reference  to  preceding  devise,  [p.  431.] 

Words  of  limitation  used  in  one  devise,  not  to  be  applied  to  a  distinct  devise,  [p.  432.^ 
Words  of  limitation  not  extended  by  inference  to  other  devises,  [p.  433.] 
Words  not  supplied  in  order  to  render  uniform  several  devises  of  different  parts  of 

one  farm,  to  persons  in  same  relationship,  [p.  435.] 
Words  enlarging  estate  of  deVisee  not  extending  to  other  devisees,  [p.  436.] 
Effect,  where  clauses  of  will  are  numerically  arranged,  [p.  436.] 
Words  may  be  transposed,  when,  fp.  437.] 
Instances  of^  transposition,  [p.  437. J 
Words  transposed  in  compliance  with  context,  [p.  438.] 
Observations  upon  Doe  v.  AUcock,  [p.  439.1 
Transposition  of  the  subject  of  the  devise,  [p.  440.] 
Transposition  of  name,  [p.  441.] 
As  to  changing  words,  [p.  441.] 

Words  "  without  issue  "  read  "leaving  issue,"  [p.  442.]  ■* 

"  Several "  used  in  sense  of  respective,  [p.  442.]  , 

"  Or  "  changed  into  and,  fp.  443.] 

In  case  of  devise  oveV,  in  event  of  death  under  twenty-one,  or  without  issue,  [p.  443.] 
Principle  of  the  rule .;  applicable  to  bequests  of  personalty,  [p.  445.] 
Gift  over  in  case  of  death  during  minority  unmarried  or  without  issue,  [p.  445.] 
Suggested  extension  of  the  rule,  [p.  446.] 

Gift  over  on  death  under  twenty-one,  or  without  leaving  a  husband,  [p.  447.] 
Whether  rule  applies  to  estates  tail,  [p.  447.] 

Devise  over  if  devisee  in  tail  should  die  under  twenty-one  or  unmarried,  [p.  448.] 
Case  of  Brownsword  v.  Edwards,  [p.  449.] 
Remarks  upon  Brownsword  v.  Edwards,  [p.  449.] 
"And"  not  changed  into  "or,"  in  limitation  over  an  estate  tail,  [p.  450.] 
Gifts  to  several  objecte  alternatively,  [p.  451.] 
Gift  to  A  or  his  children,  read  and,  [p.  451.] 
Gift  to  A  or  his  issue,  [p.  452.] 

To  the  children  of  A  or  to  the  children  of  C,  [p.  452.] 
To  A  or  his  heirs,  [p.  452.] 

"  Or  "  read  as  introdacing  a  substituted  gift,  [p.  453.] 
To  A  or  her  issue,  [p.  453.] 

To  legatees,  or  to  their  respective  child  or  children,  [p.  453.] 
To  children,  or  their  descendants,  of  B  and  C,  [p.  453.] 
To  the  children  of  A,  or  to  their  heirs,  [p.  454.] 

Whether  words  refer  to  contingency  in  lifetime  of  testator,  or  afterwards,  [p.  454.] 
As  to  turning  "  and  "  into  or,  [p.  445.1 
Unmarried  and  without  issue,  [p.  455.J 
"  Unmarried  and  without  issue,"  [p.  456.1 
"  Without  being  married  and  having  children,"  [p.  456.] 
Whether  "  unmarried  "  means  not  htving  been  married,  or  not  being  married  at  the 

time,  [p.  457.] 
"  Unmarried^'  construed  to  mean  not  having  husband  or  wife  at  the  time,  [p.  458.] 
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I.  As  to  supplying  Words. — It  is  established  that  words  in  a 
will  may  be  supplied,  in  order  to  effectuate  the  intention,  as 
collected  from  the  context,^  of  which  we  have  a  very  simple 
example  in  an  early  case,  where  a  devise  to  A  and  the  heirs  of 
his  body,  and  if  he  should  die,  then  over,  was  read,  "  and  if  he 
should  die  without  issue."  (a) 

So,  where  (b)  a  man  having  three  sons,  John,  Thomas,  and 
William,  devised  lands  to  John,  his  eldest  son,  and  the  heirs  o^ 
his  body,  after  the  death  of  Alice,  the  devisor's  wife ;  and  de- 
clared that  if  John  died,  living  Alice,  William  should  be  his  heir. 
And  the  testator  devised  other  lands  to  Thomas,  and  the 
heirs  of  his  body,  and,  if  he  died  without  issue,  then  that  John 
should  be  his  heir ;  and  he  devised  other  lands  to  WiUiam  and 
the  heirs  of  Jjis  body  ;  and,  if  all  his  sons  should  die  without ' 
heirs  of  their  bodies,  then  that  his  lands  should  be  to  the  chil- 
dren of  his  brother.  John  died  in  the  lifetime  of  Alice,  leaving 
a  son ;  and  the  Court  held  that,  upon  the  whole  context  of  the 
will,  the  construction  should  be,  "if  John  died  without  issue, 
living  Alice ; "  and  that  this  was  the  intent,  appeared,  it  was 
said,  by  other  parts  of  the  will,  the  other  sons  having 
other  lands  to  them  and  the  *  heirs  of  their  bodies ;  and  [  428  ] 
that  if  they  aU  died  without  issue,  it  should  be  to  his 
brother's'  children,  not  meaning  to  disinherit  any  of  his  children. 
And  it  was  declared  not  to  be  a  contingent  remainder  or  limi- 
tation to  abridge  the  former  express  limitation. 

And  in  several  instances,  where  a  testator  in  a  will  made  be- 
fore the  year  1838,  has  used  the  phrase  "  without  leaving-  issue  " 
and  "  without  issue  "  indifferently,  in  bequests  of  personalty,  in 
regard  to  which  alone  (as  hereafter  shown)  the  difference  of  ex- 
pression is  material,  the  word  "  leaving  "  has  been  supplied,  in 
order  to  produce  uniformity,  which,  it  was  considered,  must 
have  been  intended.^ 

(a)  Anon.  1  And.  33.     See  also  Atkins  v.  Atkins,  Cro.  EI.  248. 
(6)  Spalding  v.  Spalding,  Cro.  Car.  185. 

1  Where  the  meaning  of  the  testator  is  incorrectly  expressed,  the  Court  will  carry 
it  into  effect  by  supplying  the  proper  words.  Covenhoven  v.  Shaler,  2  Paige,  122  ; 
Deakins  u.  HoUis,  7  Gill  &  Johns.  31 1 ;  Cresswell  v.  Lawson,  8  Gill  &  Johns.  227  ; 
Pickering  v.  Langdon,  22  Maine,  429;  Holmes  u.  Cradock,  3  Ves.  (Sumner's  ed.) 
321,  Mr.  Hovenden's  note  (3).  By  a  bequest  to  the  testator's  wife  of  certain  specified 
items  "  during  her  natural,"  it  was  held,  that  the  widow  took  only  a  life  estate,  the 
word  "  life  "  being  clearly  omitted.    Geiger  v.  Geiger,  4  M'Cord,  418. 

In  supplying  words  in  a  will,  it  is  the  most  correct  course  to  supply  such  only  as 
it  is  evident  that  the  testator  intended  to  use,  and  not  such  also  as  would  be  necessary 
to  effectuate  the  supposed  intention  of  the  testator.  Lynch  v.  Hill,  7  Munf.  114; 
Hamilton  v.  Boyles,  1  Brevard,  414. 

2  Newton  v.  Griffith,  1  Harr.  &  Gill,  111  ;  Brown  v.  Brown,  1  Dana,  41.  See 
Lynch  v.  Hill,  6  Munf.  114.  The  words  of  a  contingent  limitation  being  "in  case 
C  without  issues  of  body  lawfully  begotten,  then,"  &c.,  the  word  "  die  "  and  the  word 
"  her "  may  be  supplied  as  evidently  intended  by  the  testator ;  but  npt  the  word 
"leaving,"  which  he  might  not  have  known  to  be  necessary  in  law  to  give  the  limita- 
tion effect ;  and,  therefore,  might  not  have  intended  to  use.    lb. 
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Thus,  in  Shepplard  u.  Lessingham,  (a)  where  A  having  two 
children,  F.  and  Mi,  bequeathed  certain  stock  in  trust,  as  to  one 
moiety,  for  F.  for  life,  remainder  to  such  child  or  children  of  F. 
as  should  be  living  at  her  decease ;  and,  if  she  should  not  leave 
any  child,  or  in  case  such  children  should  die  without  issue,  then 
to  M.  for  life,  remainder  to  such  child  or  children  of  M.  as  she 
should  have  at  the  time  of  her  death  ;  and  in  case  M.  should 
Iiave  no  issue  living  at  her  death,  or  if  such  child  or  children*  as 
she  should  so  leave  should  die  without  leavirig'  any  issue,  then  to  J. 
S.;  and,  as  to  the  other  moiety,  the  testatrix  appointed  the  in-; 
terest  to  be  paid  to  M.  for  life,  remainder  to  such  child  or  chil-: 
dren  as  she  should  leave  at  her  decease ;  and  in  case  M.  should 
"  leave  no  such  child  or  children  or  all  such  chUd  or  children 
as  she  should  leave  die  without  issue,'then  to  F.  for,  life,  remain- 
der to  her  children  living  at  her  decease  ;  and  in  case  F.  should 
leave  no  child  or  children,  or  they  should  die  without 
[  429  ]  issue,  then  to  J.  S.  the  .  same  as  *  the  other  moiety — 
Lord  Hardwicke  was  of  opinion  that  the  same  con-, 
struction  was  to  be  put  on  the  words  "^without  issue,"  in  th6 
bequest  over  of  the  second  moiety  to  F.,  as  on  the  words  "  with- 
out leaving'  issue,"  in  the  other  moiety;  (6)  the  only  difference 
intended  in  the  disposition  of,  the  two  nioieties  evidently  being 
to  prefer  F.  as  to  one  moiety,  and  M.  as  to  the  other.  The  con- 
sequence was,  that  these  words  being  used  in  relation  to  per- 
sonal estate,  referred  to  issue  at  the  death,  (c) 

So,  in  the  case  of  Kirkpatrick  v.  Kirkpatrick,  (d)  where  a  sum 
of  money  was  bequeathed  to  J.  and  S.  to  be  equally  divided ; 
but  in  the  event  of  the  death  of  either  of  them  before  he  attained 
the  age  of  twenty-one  years,  and  without  issue,  his  share  to  go  to^ 
the  survivor  ;  but  in  the  event  of  both  dying  without  issue,  then 
over ;  Lord  Eidon,  on  the  authority  of  the  last  case,  supplied 
the  words  "  under  twenty-one,"  in  the  ulterior  bequest. 

Again,  in  the  case  of  Radford  v.  Radford,  (e)  where  a  testator 
devised  freehold  and  leasehold  estates  to  A  and  B  as  tenants  in 
common,  and  the  heirs  of  their  bodies ;  and  if  either  of  them 
should  die  without  leaving  issue,  then,  as  to  the  share  of  such  of 
them  as  should  so  die,  to  the  survivor  and  the  heirs  of  his  body  j- 
and  if  both  of  them  should  die  without  issue,  then  to  C  for  lif^ 
--it  was  held  that  by  the  word  "  issue,"  in  the  last  instance,  the 
testator  meant  such  issue  as  were  designated  in  the  prior 
limitation  over  (i.  e.  the  word  "  leaving  "  was  supplied  between; 
the  words  "withqut"   and  "issue"   occurring  in  the  second 

(a)  Arab.  122.' 

{b\  But  the  word  "leaving''  occurred  in  the  ulkrim-  bequest  of  the  othpr.  moiety. 

(c)  Evenwitli  this,  construction,,  the  gift  over,  in  the  event  of  the  children  not 
leaving  issue,  was  too  remote,  as  M.  might  have  had  children  bora  after  the  death  of 
the  testator.  ,     ,  ■'  ' 

(d)  13  Ves.  476. 

(e)  1  Kee.486. 
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executory  gift,  in  order  to  assimilate  it  to  the  *  first      [430] 
executory  gift;)    and  that,  consequently,  the  bequest 
over  to  C  was  a  good  disposition  of  the  leasehold  estates,  to 
take  effect  in  the  event  of  A  and  B  dying   without  leaving 
issue  living  at  their  respective  deceases.     ' 

The  principle  has  been  applied  in  numerous  other  cases,  from 
which  the  following  have  been  selected,  as  affording  apt  exam-_ 
pies  of  its  application. 

Thus,  where  (a)  a  testator,  having  two  sisters,  A.  H.  and  M.  J., 
and  also  two  cousins,  F.  and  G.,  devised  his  estate  at  A  to  his 
sister  A.  H.  for  life,  remainder  to  his  sister  M.J.  for  life,  remain- 
der to  another  person  for  life,  remainder  to  F.  in  tail,  remainder 
to  G.  in  tail,  with  remainders  over ;  and  then  devised  another 
estate  at  B.  "  to  his  sister  M.  J.  for  life,  or  if  she  should  survive 
his  wife  and  sister  A.  H.  so  that  she  should  come  into  possession 
of  the  estate  at  A,  then  to  L.  J.  for  life,  towards  the  support  of 
his  cousins  F.  and  G.,  remainder  to  the  said  G.  in  fee.  M.  J. 
survived  the  testator's  widow,  but  not  his  sister  A.  H.,  and  it  was 
flierefore  contended  that  the  remainder  to  L.  J.  and  G.  failed ; 
but  the  Court  decided,  that,  as  the  word  or,  so  placed,  was  unin- 
telligible, being  referable  to  no  other  alternative  ;  and  as  it  was 
apparent,  from  the  whole  context,  that  the  testator  had  in  con- 
templation another  alternative,  namely,  the  death  of  his  sister 
M.  J.,  and  that  he  meant  to  make  a  provision  after  the  death  of 
his  sisters  for  his  cousin  G.  as  well  as  his  cousin  F.,  which  was 
not  satisfied  by  only  giving  G.  a  remainder  in  tail,  after  a  remain- 
der in  tail  to  his  brother  F. ;  in  order  to  render  the  sentence 
complete  and  sensible,  and  to  give  effect  to  the  apparent 
intent  of  the  testator,  the  necessary  *  words  might  be  [  431  ] 
supplied  to  make  the  devise  read  as  a  gift  to  his  sister 
M.  J.  for  life,  and  after  her  death,  or  if  she  should  survive  his 
wife  (b)  and  sister  A.  H.,  so  that  she  should  come  intp  possession 
of  the  estate  at  A.,  then  over  to  L.  J.,  who  consequently  took  a 
vested  remainder,  and  was  entitled  in  the  events  that  had  hap- 
pened. 

But  no  case,  probably,  has  gone  further  in  supplying  words  in 
compliance  with  the  intention  appearing  by  the  context,  than  the 
case  of  Doe  d.  Wickham  v.  Turner,  (c)  where  the  testator's  defi- 
ciency of  expression  left  the  devise  without  an  object.  The  will 
was  in  these  words :  "  I  give  unto  H.  W.  a  messuage  or  tene- 
ment, now  in  the  possession  of  W.  Item,  I  give,  further,  unto 
my  nephew  H.  W.  half  part  of  my  garden,  and  .£100  stock  in 
the  A  per  cent,  bank  annuities.    I  give,  further,  my  yard,  stables, 

(a)  Doed.  Leach  v.  Micklem,  6  East,  486.  See  also  Webb  v.  Hearing,  Cro.  Jac. 
415  ;  Anon.  2  Vent.  363  ;  Pearsall  v.  Simpson,  15  Ves.  29  ;  Lord  Eldon's  judgment 
in  Doe  d.  Planner  v.  Scudamore,  2  Bos.  &  P.  296. 

(6)  It  does  not  distinctly  appear  why  the  death  of  the  wife  is  introduced ;  but 
probably  she  had  a  life  estate  in  the  property  at  A. 

(c)  2"Dowl.  &  K.  398. 
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cowhouse,  and  all  other  outhouses  in  the  said  yard,  my  sister  M. 
W.  to  have  the  interest  and  profits  during  her  life."  The  ques- 
tion was,  whether  the  nephew  was  entitled  to  the  yard  under 
this  devise.  The  Court  (Best,  J.,  dissentiente,)  decided  in  the 
affirmative ;  for  as  ther  testator  had  used  the  word  "  further "  in 
the  preceding  part  of  his  will,  when  he  made  an  additional  gift 
to  the  same  devisee,  and  as  the  clause  would  otherwise  have  been 
senseless  and  inoperative,  the  words  "  to  him "  might  be  sup- 
plied, and  then  it  was  a  devise  to  M.  W.  for  life,  remainder  to 
her  son  H.  W.  in  fee.  (a) 

So,  in  the  case  of  Langston  v.  Pole,  (6)  where  a  tes- 
[  432  ]  tator  *  passing  over  the  first  son  of  A.,  (his  son  and 
devisee  for  life,)  proceeded  to  limit  the  estate  to  the 
second  and  other  sons  in  tail  successively  of  A.,  and  then  to  the 
first  and  other  daughters  of  A.,  in  like  manner ;  the  Court  sup- 
plied the  vacancy  in  the  series  of  limitations,  by  holding  the  first 
son  to  take  an  estate  tail  immediately  expectant  on  his  father's 
decease,  by  force  of  the  intention,  as  appearing  by  the  entire  will, 
particularly  on  the  strong  inference  afforded  by  the  terms  in  which 
a  power  of  charging  portions  for  daughters  was  given  to  A., 
(which  was  to  arise  in  case  of  there  being  no  son  of  the  body  of 
A.,  combined  with>  another  event,)  and  also  by  the  manner  in 
which  portions  were  given  to  the  testator's  own  daughters  who 
were  to  become  entitled  in  case  of  there  being  no  son  or  daugh- 
ter of  A. 

But  it  is  not  to  be  inferred  from  the  preceding  cases,  that 
words  may  be  inserted  upon  mere  conjecture,  in  order  to  equal- 
ize estates  created  by  several  distinct  and  independent  devises, 
in  favor  of  persons,  with  respect  to  whom  the  testator  has  ex- 
pressed no  uniformity  of  purpose,  though  it  may  reasonably  be 
conjectwed  that  he  had  the  same  intention  as  to  all. 

Thus,  where  (c)  a  testator  having  three  sons,  T.,  P.,  and  H., 
devised  lands  to  T.  and  the  heirs  male  of  his  body,  remainder  to 
F.  and  his  heirs.  Item,  he  devised  his  house  in  H.  to  F.  and  the 
heirs  male  of  his  body,  remainder  to  H.  and  the  heirs  male  of  his 
body  ;  Item,  he  gave  to  H.  and  his  heirs  freely,  another  house ; 
Item,  he  gave  to  his  said  son  H.,  houses  and  lands,  without  any 
words  of  limitation.  Also  he  willed  that  H.  should  enjoy  cer- 
tain other  premises  to  him  and  his  heirs  forever,  and 
[  433  ]  fol  want  of  heirs  of  his  body,  to  F.  forever :  it  *  was 
held,  that  H.  had  only  an  estate  for  life  in  those 
premises,  in  reference  to  which  no  words  of  limitation  were 
added. 

• 

(a)  There  must  be  a  mistake  in  this,  rs  the  will  was  destitute  of  any  ground  for 
raising  a  fee  in  the  devisees,  and  it  was  not  necessary  for  the  Court  to  determine  the 
quantity  of  the  devisee's  interest. 

ib)  2. Moo.  &Pay.  490. 

(c)  Spirt  V,  Bence,  Cro.  Car.  368. 
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,  So,  where  (a)  a  testator  gave  unto  his  wife,  her  heirs  and 
assigns  forever,  all  his  lands  in  the  parish  of  Bampton  in  the 
Bush,  in  the  county  of  Oxford,  and  then  in  the  occupation  of  S. 
And  he  gave  and  devised  to  his  loving  wife  aforesaid,  all  his 
lands,  tenements,  and  houses  lying  in  Chipping  Norton,  (to  wit,) 
the  house  he  then  lived  in,  &c.,  (describing  them ;)  it  was  held 
that  the  wife  took  only  an  estate  for  life  in  the  Chipping  Nor- 
ton lands. 

So,  where  (b)  as  touching  his  "  worldly  and  personal  estate," 
a  testator  gave  the  same  in  the  following  manner :  He  gave  to 
his  grandson  James  Wright,  all  his  lands,  freehold,  copyhold,  and 
leasehold  in  Essex  ;  also,  he  gave  to  his  grandson  James  Wright, 
all  his  estate,  freehold  and  copyhold,  in  Ellington,  in  Hunting- 
donshire ;  and  also  he  gave  to  his  grandson  John  Wright,  all  his 
estate,  &c.,  called  the  Coal-yard,  in  the  parish  of  St.  Giles,  Lon- 
don ;  and  he  gave  to  his  grandson,  James  Camper,  (who  was  his 
heir-at-law,)  the  house  he  lived  in,  and  also  his  houses  and  land 
called  Castle  Yard,  in  Holborn,  London.  It  was  held  that 
James  Wright  took  only  an  estate  for  life  in  the  lands  in  Essex, 
in  respect  of  which  the  testator  had  not  used  the  word  "  estate," 
which  in  two  of  the  other  devises  was  held  to  carry  a  fee.^ 

A  striking  instance  of  the  application  of  the  principle  in  ques- 
tion appears  in  the  case  of  Right  d.  Compton  v.  Compton,  (c) 
where  a  testator  devised  to  his  son  Thomas  Compton, 
(his  *  heir-at-law,)  all  his  lands  for  life,  and  he  gave  to  [  434  ] 
his  grandson  Thomas  Compton,  after  the  death  of  his 
father,  all  the  north  side  of  his  Down  Farm,  being  about  two 
hundred  and  fifty  acres  ;  he  gave  to  his  granddaughter  Frances 
all  the  south  part,  being  about  two  hundred  and  forty  acres ;  he 
gave  unto  his  grandsons  George  and  Edmund,  and  his  grand- 
daughter Elizabeth,  the  upper  part  of  the  Lain  Farm,  being 
about  two  hundred  acres,  equally  between  them  as  long  as  they 
should  remain  single  ;  but  if  either  of  them  should  marry,  "  then 
to  have  paid  by  the  other  two,  £10  a  year  for  his  or  their  life." 
He  gave  to  Edward  and  John,  and  his  granddaughters  Mary 
and  Ann,  aU  that  lower  part  of  the  Lain  Farm,  being  about  two 
hundred  and  forty  acres,  equally  between  them  as  long  as  they 
should  live  single ;  but  if  either  of  them  married,  then  £10  a 
pear  for  his  or  their  life,  (but  not  said  to  be  p3.id,  by  the  others.) 
The  testator  also  gave  unto  his  son's  wife  £5  a  year  out  of  each 

(a)  Right  d.  Mitchell  v.  Sidebotham,  Dougl.  759. 

(i)  Doe  d.  Child  v.  Wright,  8  Durn.  &  East,  64.    See  also  1  Bos.  &  P.  New  R.  335, 
where  the  same  construction  was  adopted  by  three  of  the  Judges,  with  the  reluctant 
concurrence  of  Sir  James  Mansfield. 
,  (c)  9  Ves.  267. 


1  See  Godfrey  v.  Humphrey,  18  Pick.  589 ;  Turbett  v.  Turbett,3  Testes,  187  ;  Brad- 
street  V.  Clarke,  12  Wend.  602. 
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of  the  said  farms,  if  she  should  survive  him.  It  was  contejided 
that  the  words,  " to  have  paid  by  the  other  two"  used  in  the 
clauses  respecting  the  upper  part  of  the  Lain  Farm,  (and  which 
had  the  effect  of  enlarging  the  estate  of  the  devisees  of  that  farm 
to  a  fee,)  (a)  might  be  supplied  in  the  devise  of  the  lower  farm, 
in  which  they  were  omitted ;  as  there  could  be  no  plausible  rea- 
son assigned  for  supposing  that  the  testator  meant  to.  make  a 
different  disposition  of  one  part  of  the  same  farm  to  certain  of 
his  grandchildren,  from  that  which  he  had  made  of  amother  part 
of  the  same  farm  to  other  of  his  grandchUdrejl.  But  the  Court 
decided  that  the  devisees  of  the  lower  Lain  Farm  took  an  estate 
for  life  only.  Lord  Bllenborough  said,  "  that  the  expo- 
[  435  ]  sition  of  every  will  must  be  *  founded  on  the  whole  in- 
strument and  made  ex  antecedentibus  et  consequenti- 
bus,  is  one  of  the  most  prominent  canons  of  testamentary,  con- 
struction ;  yet,  where  between  the  parts  there  is  no„connection 
by  grammatical  construction,  or  by  some  reference,  express  or 
implied,  and  where  there  is  nothing  in  the  will  declarative  of 
some  common  purpose,  from  which  it  may  be  inferred  that  the 
testator  meant  a  similar  disposition  by  such  different  parts, 
though  he  may  have  varied  the  phrase  or  expressed  himself  im- 
perfectly, the  Court  cannot  go  into  one  part  of  the  will  to  deter- 
mine the  meaning  of  another,  perfect  in  itself  and  without  ambi- 
guity, and  not  militating  with  any  other  provision  respecting  the 
same  subject-matter,  notvpithstanding  that  a  more  probable  dis- 
position for  the  testator  to  have  made  may  be  collected  from 
such  assisted  construction."  And  his  Lordship  subsequently 
said,  that  "  from  a  testator  having  given  persons  in  a  certain  de- 
gree of  relationship  to  him  a  fee  simple  in  [part  of  ]  a  certain 
farm,  no  conclusion,  which  can  be  relied  upon,  can  be  drawn, 
that  his  intention  was  to  give  to  other  persons,  standing  in  the 
same  rank  of  proximity,  the  same  interest  in  another  part  of  the 
same  farm,  where  the  words  of  the  two  devises  are  different:  the 
more  natural  conclusion  is,  that  as  his  expressions  are  varied, 
they  were  altered  because  his  intention  in  both  cases  were  not 
the  same." 

So,  in  Paice  v.  Archbishop  of  Canterbury,  (6)  where  the  words 
of  the  will  were :  "  I  give  and  bequeath  to  the  Rev.  Henry  Tay- 
lor, my  farm  and  lands  at  Royston,  to  him  and  his  heirs  and* 
assigns  forever,  and  I  also  give  and  bequeath  to  the  said  Rev. 
Henry  Taylor  my  farm  and  manor  at  E."  Lord  Eldon 
[  436  ]  held,  that  the  devisee  took  only  an  estate  for  *life  in 
the  farm  and  manor  of  E. ;  his  Lordship'  said,  that  all 
the  old  rules  against  disinheriting  an  heir,  except  by  plain  words 
or  necessary  implication,  were,  gone,  if  the  contrary  construction 
were  to  prevail. 

(a)  Vide  post.  (6)  14  Ves.  366. 
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Again,  in  the  case  of  Doe  d.  EUam  v.  Westley,  (a)  wherfe  a 
testatrix  gave  several  pecuniary  legacies,  prefacing  each  bequest 
with  the  word  Item.  "  Item,"  she  devised  a  messuage  to  J.  E., 
and  after  his  decease,  to  his  son.  She  then  proceeded  as  follows : 
"  Item,"  I  give  and  bequeath  unto  M.  W.  all  that  my  messuage 
or  dwelling-house  wherein  I  now  dwell,  with  the  garden,  and  all 
the  appurtenances  thereunto  belonging ;  cmd  I  also  give  unto 
the  said  M.  W.  all  my  household  goods  and  chattels,  and  imple- 
ments of  household  within  doors  and  without,  all  for  her  own 
disposing;  free  will,  and  pleasure,  immediately  after  my  de- 
cease ; "  it  was  held,  that  the  words  in  italics  were  confined  to 
the  last  section  of  the  clause,  and  consequently  that  the  devisee 
took  only  an  estate  for  life  in  the  messuage. 

But  where  a  testator  divides  his  will  into  sections,  numeri- 
cally arranged,  and  in  some  instances  places  the  words  of  limit- 
ation at  the  end  of  each  section,  it  seems,  they  will  be  considered 
as  applicable  to  the  several  devises  contained  in  that  section, 
and  not  be  confined  to  those  in  immediate  juxtaposition.  As  in 
Doe  d.  Steevens  v.  Snelling,  (6)  where  a  testator  devised,  "  first," 
to  his  wife,  all  his  household  goods,  &c.,  to  her  and  her  heirs 
forever  ;  also,  he  gave  to  his  wife  three  cow  commons,  to  her  and 
her  heirs  forever.  "  2dly,"  To  his  two  nephews,  J.  and  T.  C.  all 
that  piece  of  land  called  P. ;  also,  he  gave  to  his  nephews,  J.  and 
T.  C,  all  that  piece  of  land  called  L.,  to  be  equally  divided  be- 
tween them  as  tenants  in  common,  and  to  their  several 
heirs  and  *  assigns  forever.  "  Sdly,"  as  follows :  "  I  give  [  437  ] 
unto  my  nephew  J.  D.  all  that  my  house  and  premises 
at  P.,  in  the  occupation  of  R. ;  I  also  give  unto  my  nephew  J.  D. 
all  that  my  land  in  the  parishes  of  P.  and  A.,  in  the  occupation 
of  J.  T.,  to  him  my  said  nephew  J.  D.  his  heirs  amd  assigns  for- 
ever." 

The  question  was,  whether  the  words  of  limitation  in  the  last 
devise  applied  to  the  lands  in  the  occupation  of  R.,  or  were  con- 
fined to  those  immediately  preceding,  i.  e.  in  the  occupation  of 
J.  T- ;  and  it  was  held  that  they  applied  to  both.  Lord  Ellen- 
borough  said :  "  If  it  had  not  been  for  the  numerical  arrange- 
ment, there  might  have  been  some  difficulty,  but  that  removes 
it.  It  seems  clear,  from  the  context,  that  both  in  the  second  and 
third  clause,  the  testator,  by  reserving  to  the  close  of  the  entire 
sentence  the  words  of  limitation,  meant  to  accumulate  and  com- 
prehend within  those  words  all  that  he  had  disposed  of  in  the 
preceding  parts  of  the  sentence." 

II.  As  to  the  Trcmsposition  of  Words  and  Clauses.— It  is  quite 
clear  that  where  a  clause  or  expression,  otherwise  senseless  and 
contradictory,  can  be  rendered  consistent  with  the  context  by 

(a)  4  Barn.  &  C.  667.  .  (b)  5  East,  87. 

VOL.  I.  36 
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being  (a)  transposed,  the  Courts  arfe  warranted  in  making  that 
transposition.^  • 

Thus,  where  (b)  A  devised  all  that  his  messuage,  dwelling- 
house,  or  tenement,  with  all  lands,  hereditament,  and  appurte- 
nances thereto  belonging,  situate  in  Blythbury,  in  the 
[  438  ]  parish  of  M.  R.,  then  in  the  occupation  *of  T.  W.  except 
one  meadow,  called  Floodgate  Meadow ;  and  it  ap- 
peared that  T.  W.  was  in  possession  of  the  messuage,  and  a 
small  part  only  of  the  lands  in  Blythbury,  and  not  of  Floodgate 
Meadow ;  it  was  held,  that  the  words  "  now  in  the  occupation  of 
T.  W."  might  be  transposed  and  applied  to  the  dwelling-house, 
according  to  the  fact,  which  would  render  the  whole  consistent ; 
whereas,  without  this  transposition,  the  exception  of  Floodgate 
Meadow  was  senseless  and  nugatory,  as  it  had  never  been  in 
the  occupation  of  T.  W.  The  effect  consequently  was,  that  the 
devise  extended  to  all  the  lands  in  Blythbury,  except  Floodgate 
Meadow,  whether  in  the  occupation  of  T.  W .  or  not. 

So,  where  (c)  the  devise  was  in'  the  following  words :  "  I  de- 
vise all  my  hereditaments  in  Standon,  unto  my  sister  Elizabeth 
Thorley,  and  to  her  daughters  Ann  Shaw  and  Frances  Thor- 
ley,  their  heirs  and  assigns,  equally  to  be  divided  between  and 
amongst  them,  share  and  share  alike,  as  tenants  in  common;  and 
not  as  joint  tenants, /or  and  dwing  the  life  of  my  said  sister 
Elizabeth  Thorley ;  and  from  and  immediately  after  her  decease, 
then  I  devise  the  said  third  part  of  the  aforesaid  hereditaments 
so  devised  to  my  said  sister  for  her  life  as  aforesaid,  unto  her  said 
two  daughters  Ann  Shaw  and  Frances  Thorley,  their  heirs  and 
assigns  forever,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint-tenants."  It 
was  contfended,  that  under  this  devise  the  daughters  of  the  tes- 
tator's sister  took  estates  pur  autre  vie  for  the  life  of  their  mothei- 
concurrently  with  her  as  tenants  in  common ;  and  as  to  one  third 
with  remainder  in  fee  to  the  daughters,  leaving  the  reversion  in 
fee  in  the  other  two  thirds  undisposed  of;  but  it  was 
[  439  ]  *  held,  that  the  daughters  took  estates  in  fee  in  the  en- 
tirety expectant  on  the  decease  of  their  mother.  Lord 
EUenborough  said :  "  The  testator  has  thrown  together  a  heap 
of  words,  the  sense  and  meaning  of  which  he  did  not  clearly  ap- 
prehend ;  but  although  the  language  of  this  will  is  confused,  and 
the  words  are  scattered  in  such  a  way,  as,  if  taken  in  the  order  in 

(a)  See  Green  v.  Hayman,  2  Ch.  Cas.  10 ;  Sparke  v.  Purnell,  Hob.  75 ;  Cole  v. 
Kawlingson,  1  Salk.  236 ;  East  v.  Cook,  2  Ves.  Sen.  32 ;  Duke  of  Marlborough  v. 
Lord  Godolphin,  Id.  248 ;  Blamire  v.  Geldart,  16  Ves.  314.    . 

(6)  Marshall  v.  Hopkins,  15  East,  309. 

(c)  Doe  d.  Wolfe  v.  Allcock,  1  B.  &  Aid.  137. 


1  Llnstead  v.  Green,  2  Maryland,  82;  Walker  v.  Walker,  17  Alabama,  396.  The 
words  of  a  will  may  be  transposed  in  order  to  make  a  limitation  sensible,  or  to  effect- 
uate the  general  intention  of  the  testator.  •«Covenhoven  v.  Shaler,  2  Paige,  122. 
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which  they  stand,  they  do  not  convey  any  meaning- ;  yet,  in  favor 
of  common  sense,  we  may  take  the  liberty  of  transposing  them, 
according  to  that  order  which  we  may  fairly  suppose  the  testator 
would  wish  to  have  adopted,  and  by  which  we  can  best  effect- 
uate his  intention.  The  labor  of  the  argument  has  been,  to  make 
the  testator  dispose  of  only  one  third  of  his  estate,  and  thereby 
to  compel  an  intestacy  as  to  the  remainder ;  whereas,  his  mean- 
ing evidently  was  to  dispose  of  the  whole." 

That  the  construction  adopted  by  the  Court  accorded  with 
the  intention  of  the  testator,  is  highly  probable ;  and  if,  as  Lord 
Ellenborough  suggested,  the  words  taken  in  the  order  in  which 
they  stood,  did  not  convey  any  meaning,  the  established  rules  of 
construction  clearly  authorized  the  transposition.  But  the  diffi- 
culty was  in  saying  that  the  words  were  unmeaning  in  their  ac- 
tual order ;  for  it  is  submitted,  that  the  will,  read  in  that  order, 
contained  a  clear  and  express  devise  to  the  three  devisees  for  the 
life  of  the  mother,  remainder  as  to  one  third  to  the  two  daugh- 
ters in  fee ;  and  had  the  testator  deliberately  intended  to  confine 
his  disposition  to  those  estates,  he  could  hardly  have  expressed 
himself  in  more  technical  or  formal  language.  The  construction 
indeed  was  apparently  absurd,  but  let  it  be  remembered  that  the 
absurdity  of  a  disposition,  if  unequivocally  expressed,  is  no  ob- 
jection to  its  receiving  a  literal  interpretation,  (a)  How- 
ever, *  the  case  was  professedly  decided  upon  the  prin-  [  440  ] 
ciple  before  laid  down,  and  may,  therefore,  properly  be 
treated  as  an  authority  in  favor  of  that  principle. 

Another  case  of  transposition  sometimes  occurs,  where  a  tes- 
tator has  devised  lands  at  A  to  B,  and  lands  at  C  to  D,  and  it 
appears  by  the  fact  of  the  limitations  of  each  devise  being  ex- 
actly applicable  to  the  testator's  estate  in  the  lands  comprised  in 
the  other,  and  other  circumstances,  that  he  has,  in  each  instance, 
placed  the  devised  estate  in  the  position  intended  to  have  been 
occupied  by  the  other. 

As  where  (6)  X  H.  having  an  estate  in  the  county  of  Mon- 
mouth, of  which  he  was  seised  in  fee  to  his  own  use,  and  another 
estate  in  the  county  of  Radnor,  of  which  he  was  also  seised  in 
fee,  subject  to  the  trusts  of  his  marriage  settlement,  (by  which 
he  had  covenanted  to  convey  the  lands  to  the  use  of  himself,  re- 
mainder to  his  wife  for  life,  remainder  to  his  first  and  other  sons 
in  tail) ;  both  which  estates  had  formerly  belonged  to  an  uncle, 
and  came  to  him,  the  one  by  descent,  the  other  by  purchase  from 
another  co-heir  of  his  uncle,  by  his  will,  reciting  that  he  was 
seised  in  fee  of  a  messuage  and  lands  at  L.,  in  the  county  of 
Radnor,  and  of  a  moiety  of  a  messuage  in  the  parish  of  O.  R.,  in 
the  county  of  Radnor,  and  that  he  was  also  seised  of  the  rever- 
sion in  fee,  expectant  on  the  death  of  his  wife,  and  of  his  son 

(a)  Mason  v.  Robinson,  2  Sim.  &  S.  295. 
(6}  Moseley  v.  Massey,  8  Bast,  149.' 
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without  issue,  of  lands  in  the  counties  of  Monmouth  and  North- 
umberland, (whereas  the  settled  lands  were  in  Radnorshire,  and 
those  in  Monmouthshire  and  Northumberland  were  absolutely 
his  own,)  devised  his  said  estate  in  the  said  county  of  Radnor 

to  his  wife  for  life,'  remainder  to  his  only  son  for  life ; 
[  441  ]   '  remainder  to  his  (the  son's)  sons  and  daughters  in  *tail, 

in  strict  settlement;  remainder  to  his  own  daughter, 
&c.,  and  devised  the  reversion  of  his  said  estates  in  the  said 
county  of  Monmouth,  after  the  deaths  of  his  wife  amd  only  son 
without  issue,  to  his  daughter,  &c.  The  will,  moreover,  referred 
to  the  lands  devised  as  part  of  the  estate  of  his  late  uncle.  It 
was  held,  that;  comparing  the  devising  clause  with  the  recital 
and  the  facts,  sufficient  appeared  to  ascertain,  beyond  a  possi- 
bility of  doubt,  that  the  devisor  had  made  a  mistake  in  the  local 
description,  and  that  his  intent  was  to  pass  the  present  interest 
of  his  estate  in  fee  in  possession,  which  was  in  the  county  of 
Monmouth ;  and  the  reversion  of  his  settled  estate  in  the  county 
of  Radnor,  although  he  had  respectively  misdescribed  their  local 
situations. 

The  same  principle,  too,  is  applicable  to  the  objects  of  a  de- 
vise ;  for  it  has  been  held,  that,  where  (a)  a  testatru:  having  two 
nieces,  Mary  who  had  never  been  married,  and  Ann  who  had 
been  married,  and  was  dead,  leaving  two  children,  bequeathed 
one  moiety  in  a  certain  portion  of  her  property  to  the  children 
of  her  niece  Mary,  and  the  other  moiety  to  her  niece  Ann ;  it 
being  evident,  that  the  bequest  to  the  children  of  Mary  was  in- 
tended for  the  children  of  Ann,  and  that  to  Ann  for  Mary,  the 
Court  corrected  the  mistake. 

III. — As  to  choMging-  Words. — To  alter  the  language  of  a  tes- 
tator is  evidently  a  strong  measure,  and  one  which,  in  general, 
is  to  be  justified  only  by  a  clear  explanatory  context.^  It  often 
happens,  however,  that  the  misuse  of  some  word  or  phrase  is  so 
palpable  on  the  face  of  the  will,  as  that  no  difficulty 
[  442  ]  occurs  in  pronouncing  the  testator  *  to  have  employed 
an  expression  which  does  not  accurately  convey  his 

(a)  Bradwin  v.  Harpur,  Amb.  374. 


'  The  Court,  in  Keith  v.  Parry,  1  Desaus.  353,  constrned  "  her "  into  "  their,"  to 
give  effect  to  tjie  intent  of  the  testator. 

The  word  "  heirs  "  may  be  read  "  children."  Bowers  v.  Porter,  4  Pick.  198 ;  Ellis 
V.  Essex  Merrimacli  Bridge,  2  Pick.  243 ;  Brailsford  i'.  Heyward,  2  Desaus.  18. 

"  Heir  "  may  be  construed  to  mean  "  heir  apparent."  Morton  v.  Barrett,  22  Maine, 
257,  264. 

"  Children  ''  may  be  construed  "  issue."  Merryinau  v.  MerrymaS,  5  Munf.  440. 
So  it  nuiy  bo  construed  to  include  "  grandchildren."  Osgood  v.  Lovering,  33  Maine, 
464. 

"  If  he  should  die,"  construed  "  when  he  should  die."  Smart  v.  Clark,  3  Russ.  365; 
2  Williams,  Ex.  (2d  Am.  ed.)  795. 
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meaning.  But  this  is  not  enough ;  it  must  be  apparent  not  only 
that  he  has  used  the  wrong  word  or  phrase,  but  also  what  is  the 
right  one ;  and,  if  this  be  clear,  the  alteration  of  language  is 
warranted  by  the  established  principles  of  construction.  The 
recent  and  much  discussed  case  of  Doe  v.  Gallini  (a)  affords  an 
apposite  example  of  such  a  correction  of  phrase.  The  testator, 
after  devising  estates  for  life  to  his  children,  and  in  case  of  the 
death  of  any  of  them,  to  their  respective  children  living  at  their 
decease,  for  life,  proceeded  thus  :  "  And  from  and  after  the  de- 
cease of  all  the  children  of  each  of  my  said  sons  and  daughters 
without  issue,  I  give  and  devise  the  estate  or  estates  to  them 
respectively,  limited  as  aforesaid,  unto  and  among  all  and  every 
the  lawful  issue  of  such  child  or  children  during  their  lives  as 
tenants  in  common,  and  to  descend  in  like  manner  to  the  issue 
of  ray  said  sons  .and  daughters  respectively,  so  long  as  there 
shall  be  any  stock  or  offspring  remainipg."  It  was  contended 
that  the  word  "  all "  was  to  be  changed  into  "  any,"  and  the 
words,  "without  issue"  to  be  read  "leaving  issue,"  in  order  to 
render  the  language  of  the  will  sensible  and  consistent  with  the 
context ;  and  the  Court  did  not  hesitate  in  adopting  this  con- 
struction, though  the  point  was  not  the  main  subject  of  discus- 
sion in  the  case. 

The  changing  of  words,  however,  has  most  frequently  occurred 
'in  regard  to  expressions,  which,  in  common  parlance,  are  often 
used  inaccurately  ;  as  the  word  "  severally  "  for  "  respectively," 
of  which  we  have  an  instance  in  the  recent  case  of  Woodstock. 
V.  Shillito,  (6)  where  a  testator  gave  the  interest  of  a  fund  to  his 
wife  for  life,  and  after  her  death  to  such  of  his  four 
daughters  as  should  *  be  then  living,  in  equal  shares,  [  443  ] 
during  their  respective  lives;  and  from  and  after  the 
several  deceases  of  his  four  daughters,  he  gave  one  fourth  of 
the  capital  to  their  respective  children.  One  of  the  daughters 
died  before  the  widow,  leaving  a  chUd.  The  surviving  daugh- 
ters claimed  to  be  entitled  to  the  entire  fund,  under  the  express 
gift  to  the  daughters  living  at  the  decease  of  the  testator's 
widow;  but  Sir  L.  Shadwell,  V.  C,  held,  that  the  words 
"  from  and  after  the  several  deceases  of  my  said  daughters," 
were  to  be  construed  "  from  and  after  the  decease  of  my 
daughters  respectively."  "  It  was  clear,"  he  said,  "  the  testator 
meant  to  give  to  the  children  the  share  of  their  mother  on  her 
death."! 

But  by  far  the  most  numerous  class  of  cases,  exhibiting  the 

(a)  5  B.  &  Adol,  621 ;  S.  C.  3  Adol.  &  Ell.  340 ;  2  Nev.  &  M.  619 ;  4  Nev.  &  M. 
893. 

(6)  6  Sim.  416. 


1  The  word  "bequeath  "  In  a  will  is  sometimes,  from  the  context,  held  to  be  synony- 
mous with  "  devise."    Dow  v.  Dow,  36  Maine,  211. 

36* 
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change  of  a  testator's  words,  are  those  in  which  the  disjunctive 
"or"  has  been  changed  into  the  copulative  "  amrf,"  and  vice 
versa.i  It  is  obvious  that  these  words  are  often  used  orally  with- 
out a  due  regard  to  their  respective  import ;  and  it  would  not  be 
difficult  to  adduce  instances  of  the  inaccuracy,  even  in  written 
compositions  of  some  note ;  it  is  not  surprising,  therefore,  that 
this  inaccuracy  should  have  found  its  way  into  wills.  Accord- 
ingly we  find  that  the  Courts  have  often  been  called  upon  to 
rectify  blunders  of  this  nature;  so  often,  indeed,  as  to  have 
swelled  the  cases  on  the  subject  into  a  mass  requiring  much 
attention  and  discriminate  arrangement,  in  order  to  deduce  from 
them  any  intelligible  and  consistent  principles ;  and,  in  perform- 
ing this  task,  the  liberty  must  be  taken  of  sometimes  referring 
the  cases  to  principles  not  distinctly  recognized  by  the  Judges 
who  decided  them. 

It  has  been  long  setljlpd  that  a  devise  of  real  estate  to  A  and 
his  heirs,  or,  which  would  be  the  same  in  effect,  to  A  indefinitely, 

and  in  case  of  his  death  under  twenty-one,  or  without 
[444j     issue,  over,  the  word  "or"  is  construed  *"and,"  and, 

consequently,  the  estate  does  not  go  over  to  the  ulterior 
devisee,  unless  both  the  specified  events  happen. 

One  of  the  earliest  authorities  for  this  construction  is  the  case 
of  Soulle  V.  Gerrard,  (a)  where  a  testator,  having  four  sons,  de- 
vised lands  to  Richard,  one  of  his  sons,  and  his  heirs  forever ; 
and  if  Richard  died  within  the  age  of  one-and-twenty  years,  or 
without  issue,  then,  that  the  land  should  remain  to  his  other  three 
sons.  Richard  died  under  age,  leaving  issue  a  daughter.  It  was 
held,  that  in  the  event  which  had  happened,  the  devise  over  to 
the  three  sons  had  failed;  for,  that  by  the  words  and  intent, 
it  was  not  to  commence  unless  both  parts  were  performed,  and 
that  it  was  "  all  one  as  if  the  disjunctive  or  had  been  a  copula- 
tive." 

(a)  Cro.  El.  525 ;  S.  C.  nom.  Sowell  v.  Gan-ett,  Moore,  422,  pi.  590 ;  Price  v.  Hunt, 
Pollex.  645  ;  Barker  v.  Suretees,  2  Str.  1175  ;  Walsh  v.  Peterson,  3  Atk.  193;  Doe'd. 
Burnsall  v.  Davy,  6  Durn.  &  East,  35 ;  Fairfield  v.  Morgan,  2  Bos.  &  P.  New  R.  38  ; 
Eastman  v.  Baker,  1  Taunt.  174;  Eight  i>.  Day,  16  East,  68.  See  also  Doe  d.  Her- 
bert V.  Selby,  4  Dowl.  &  E.  608 ;  S.  C.  2  Barn.  &  C.  926. 

1  Where  it  is  clear,  from  the  intention  of  the  testator,  that  the  word  "  or"  is  used 
instead  of  "  and,"  and  e  converso,  the  court  interposes  to  change  the  word.  O'Brien 
V.  Heeney,  2  Edwards,  242  ;  Mills  v.  Dyer,  5  Sim.  435  ;  Ray  v.  Enslin,  2  Mass.  554  ; 
Carpenter  v.  Heard,  14  Pick.  449  ;  Parker  v.  Parker,  5  Metcalf,  134,  137  ;  Sayward  v. 
Sayward,  7  Greenl.  210 ;  2  Williams,  Ex.  (2d  Am.  ed.)  794,  795 ;  Horridge  v.  Fergus- 
son,  1  Jacob,  583;  Thackeraj;  v.  Hampson,  S  Sim.  &  Stu.  214;  Markhouse  v.  Mark- 
house,  3  Sim.  126 ;  Englefried  v.  Woelpart,  1  Yeates,  41 ;  Turner  v.  Whittod,  2 
Hawkes,  613 ;  Jackson  v.  Blanshan,  6  Johns.  54  ;  Beall  v.  Deale,  7  Gill  &  Johns.  216 ; 
Den  ^I^  Mngway,  3  Green,  330 ;  Ward  v.  Waller,  2  Spears,  786  ;  Den  v.  English,  2 
Harrisoji,  280 ;  Monroe  v.  Holmes,  1  Brevard,  319  ;  Bostick  v.  Lanton,  1  Spears,  258 ; 
Kelso  V.  Dickey,  7  Watts  &  S.  279 ;  Butterfield  v.  Haskins,  33  Maine,  393  ;  Janney  v. 
Sprigg,  7  Gill,  197 ;  Holcomb  v.  Lake,  1  Dutch.  (N.  Jer.)  605.  But  this  substitution 
will  not  be  made,  unless  it  be  necessary  to  carry  out  the  clear  intention  of  the  tes- 
tator.   Holcomb  V.  Lake,  4  Zabr.  (N.  J.)  686. 


AND   CHANSING   WORDS.  427 

The  ground  for  changing  the  testator's  expression  in  these  cases 
is,  that  as,  by  making  the  event  of  the  devisee  leaving  issue  a 
condition  of  his  retaining  the  estate,  he  evidently  intends  that  a 
benefit  shall  accrue  to  such  issue  through  their  parent,  it  is  highly 
improbable  that  he  should  mean  this  benefit  to  depend  upon  the 
contingency  of  the  devisee  attaining  majority  ;  while,  on  the 
other  hand,  it  is  very  probable  that  the  testator  should  intend,  in 
the  event  of  the  devisee  dying  under  age  leaving  issue,  to  give 
him  an  estate  which  would  devolve  upon  the  issue  ;  but  that,  if 
he  attained  twenty-one,  (the  age  at  which  he  would  acquire  a 
disposing  competency,)  he  should  take  the  estate  abso- 
lutely, i.  e.  whether  he  afterwards  *  died  leaving  issue  [  445  ] 
or  not.  The  change  of  or  into  amd,  therefore  substi- 
tutes a  reasonable  for  a  most  unreasonable  scheme  of  dispo- 
sition.^ 

And  though  it  has  generally  happened  that  the  subject  to 
which  this  rule  of  construction  has  been  applied  is  real  estate, 
yet  the  rule  is  equally  applicable  (as  the  reason  of  it  evidently 
is)  to  bequests  of  personalty ;  and,  therefore,  in  the  case  of  a 
legacy  to  A,  and  in  case  of  his  ^eath  under  age  or  without 
issue,  to  B,  it  is  not  to  be  doubted  that  A  would  retain  the 
legacy,  unless  he  died  under  age  and  without  leaving  issue  at 
his  decease. 

And,  of  course,  it  would  be  immaterial  that  the  original  be- 
quest was  expressly  made  contingent  on  the  legatee  attaining 
majority.  As  in  the  case  of  Mytton  v.  Boodle,  (a)  where  a  tes- 
tator bequeathed  ^£5000  to  A  if  he  attained  twenty-one ;  but 
if  he  should  not  attain  that  age,  or  die  without  leaving  issue, 
then  over.  It  was  held,  that  A,  on  attaining  twenty-one,  was 
absolutely  entitled. 

In  this  case  the  expression  which  raised  the  question  in  the 
will  was  repeated  in  the  codicil — a  circumstance  which  was 
considered  (and  it  is  conceived  rightly)  not  to  indicate  that  it 
was  used  advisedly. 

And  the  same  construction  obtains  where  another  event  is 
associated  with  the  dying  under  age  and  without  issue,  as  in 
the  case  of  a  bequest  to  A,  with  a  gift  over  in  case  of  his 
dying  during  minority  unmarried^  or  without  issue;  (Z>)  and 
that,  too,  though  the  copulative  "and"  is  found  in  company 
with  the  disjunctive  "  or  "  in  the  same  will,  indeed  in  this  very 
sentence.  As  in  the  case  of  Miles  v.  Dyer,  (c)  where 
the  bequest  was  to  A  for  life,  and  after  her  *  decease  [  446  ] 
to  her  children  on  their  attaining  twenty-one ;  and  in 

(a)  6  Sim.  457.  (c)  5  Sim.  435 ;  S.  C.  8  Sim.  330. 

(6)  Framlingham  v.  Brand,  3  Atk.  39. 

'  Sayward  v.  Sayward,  7  Greenl.  210 ;  Jaokson  v.  Blanshan,  6  Johns.  54 ;  Jackson 
V.  Reeves,  1  Wend.  388;  Holmes  u.  Holmel|5  Binu.  252;  Carpenter  v.  Heard,  U 
Pick  449. 
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case  they  should  die  in  the  lifetime  of  A,  or  under  twenty-one, 
and  without  leaving  issue,  then  over,  it  was  held  that  the  inter- 
ests of  the  children  were  not  divested  unless  the  three  events 
happened.     , 

It  is  obvious  that  the  ground  for  changing  or  into  amd  exists 
a  fortiori  where  children  or  issue  are  the  express  objects  of  the 
prior  gift ;  as  where  (a)  there  is  a  devise  to  a  person  when  he 
attains  twenty-one,  for  life,  remainder  to  his  children,  (the  de- 
vise, in  the  case  referred  to,  was  to  the  sons  successively  and 
the  daughters  concurrently,)  in  tail,  with,  a  devise  over  if  he  die 
wnder  twenty-one  or  without  children. 

It  would  seem  that  the  principle  in  question  applies  to  every 
case  where  the  gift  over  is  to  arise  in  the  event  of  the  preceding 
devisee  or  legatee  dying  under  prescribed  circumstances,  or  leav- 
ing an  object  who  would,  or,  at  least,  who  might  take  a  benefit 
derivatively  through  the  devisee  or  legatee,  if  his  interest  re- 
mained undivested,  and  to  whom,  therefore,  it  is  probable,  the 
testator  intended  indirectly  a  benefit,  not  dependent  upon  the 
circumstance  of  the  devisee  or  legatee  dying  under  the  pre- 
scribed circumstances  or  not.  In  this  point  of  view,  it  would 
seem  to  be  immaterial  whether  the  dying.is  confined  to  minor- 
ity, or  is  associated  with  any  other  contingency,  as  in  the  case 
of  a  gift  to  A,  and  if  he  shall  die  in  the  lifetime  of  B,  or  without 
issue,  (b)  then  over ;  or  whether  the  event  is  leaving  issue  or 
leaving  any  other  object  who  woulfi  derive  an  interest  or  benefit 
through  the  legatee,  if  his  or  her  interest  was  held  to  be  abso- 
lute, as  a  husband  or  wife. 

Thus  where  (c)  a  testator  bequeathed  .the  residue  of  his  per- 
sonal estate  to  his  daughter,  her  executors,  &c.,  with 
[  447  ]  a  *  proviso,  that  in  case  his  daughter  happened  to  die 
under  twenty-one  or  without  leaving  any  husband  liv- 
ing at  her  death,  then  he  gave  several  legacies,  all  which  he  di- 
rected to  be  paid  within  twelve  calendar  months  after  his  decease, 
in  case  of  the  death  of  his  daughter  under  age  as  aforesaid;  and 
in  such  case  he  gave  the  residue  to  other  persons-— Sir  W. 
Grant,  M.  R.,  held  that  "  or "  was  to  be  read  "  and,"  and  that 
the  expression  "  under  age  as  aforesaid "  meant  not  leaving  a 
husband. 

The  cases  under  consideration,  perhaps,  may  seem  to  form  an 
exception  to  the  rule  that  wordsj  unambiguous  in  themselves, 
are  not  to  be  rejected  or  changed  on  account  of  their  unreasona- 
bleness ;  but  as  this  construction  has  obtained  so  long,  is  con- 
fined to  a  particular  expression,  and  that  expression  one  which 
is  often  used  indiscriminately  with  the  substituted  word,  there 
(Joes  not  seem  to  be  much  danger,  in  this  seeming  latitude  of 


1:1 


Hasker  v.  Sutton,  9  J.  B.  Moore,  2. 
.  Wright !).  Kemp,  3  Durn.  &1last,  70 :  Denn  v.  Kemeys,  9  East,  366. 
(c)  Weddell  v.  Mundy,  6  Ves.  341.     • 
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interpretation ;  but  it  should,  if  possible,  be  made  to  rest  upon 
some  solid  principle,  fixing  definite  limits  to  its  application.  The 
cases,  it  is  conceived,  in  effect  though  not  professedly,  warrant  us 
in  stating  that  principle  to  be  (as  before  suggested)  that  where 
the  dying  under  twenty-one  is  associated  with  the  event  of  the 
devisee  leaving  an  object  who  would,  if  the  devisee  retained  the 
estate,  take  an  interest  derivatively  through  him,  the  copulative 
construction  prevails ;  though  it  is  by  no  means  equally  clear 
that  the  rule  is  confined  to  such  cases. 

Lord  Hardwicke,  in  Brownsword  v.  Edwards,  (a)  expressed 
an  opinion,  that  the  construction  in  question  was  not  applica- 
ble to  estates  tail,  they  being  capable  of  a  remainder. 
*  If  so,  the  consequence  is,  that  under  a  .devise  to  A  [448] 
and  the  heirs  of  his  body,  and  if  A  should  die  under 
twenty-one  or  without  issue,  then  to  B,  the  devised  estate 
would  pa^s  from  A,  in  case  of  his  dying  under  age,  though 
be  might  leave  issue,  being  precisely  the  result  which  it  is  the 
especial  object  of  the  rule  under  consideration  to  prevent. 
Cases  certainly  may  be  adduced  which  lend  some  countenance 
to  this  supposed  exception  to  the  rule.  As,  in  Woodward  v. 
Glasbrook,  (6)  where  a  testator  devised  a  house  to  his  sons, 
James  and  Thomas,  and  the  heirs  of  their  bodies,  in  equal 
moieties,  and  devised  other  houses  to  his  other  children  in  like 
manner  ;  and  provided,  that  if  any  of  his  said  children  should  die 
under  twenty-one  or  unmarried,  the  part  or  share  of  him  or  her 
so  dying  should  go  to  the  survivors ;  and  it  was  held,  by  Holt, 
C.  J.,  that  the  shares  of  two  of  the  children  dying  unmarried, 
though  they  attained  twenty-one,  went  to  the  devisees  over. 

In  this  case,  the  event  was  not  dying  without  issue,  but  dying 
unmarried  ;  either  event,  however,  involves  the  extinction  of  the 
estate  tail.  If  the  changing  of  "  or  "  into  and  is  to  be  denied  to 
these  cases,  it  must  be  upon  the  ground  that,  as  an  estate  in  tail 
does  not  include  the  whole  fee,  the  effect  of  construing  the  clause 
introducing  the  devise  over  conjunctively,  would  frequently  be 
to  produce  intestacy.  On  the  other  hand,  the  argument  in  favor 
of  the  issue  which  prevailed  in  the  class  of  cases  before  stated, 
applies  a  fortiori  in  these,  where  they  are  the  express  objects  of 
the  limitation.  To  defeat  an  estate  tail,  because  the  devisee  die 
under  age,  though  he  left  issue,  is  productive  of,  at  least,  as 
much  absurdity  and  hardship  as  to  defeat  an  estate  in 
fee,  made  defeasible  *  on  the  event  of  his  dying  under  [  449  ] 
age  or  without  issue.  Perhaps  the  case  of  Woodward 
V.  Glasbrook,  is  not  implicitly  to  be  relied  on,  though  supported 
by  Lord  Hardwicke's  reasoning  in  Brownsword  v.  Edwards ;  (c) 
in  which  case,  indeed,  his  Lordship  went  much  further,  as  he 
actually  changed  "  and  "  into  "  or,"  for  the  purpose  of  attaining 

(a)  2  Ves.  Sen.  249.  (6)  2  Vern.  388.  (c)  2  Ves,  Sen.  243. 
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a  result  directly  the  opposite  of  that  for  which  the  converse 
alteration  was  made  in  the  preceding  line  of  cases,  namely,  in 
order  to  give  effect  to  the  devise  over,  in  the  alternative  of  the 
devisee's  dying  either  under  twenty-one,  or  without  issue.  The 
devise  was  to  trustees  and  their  heirs,  to  receive  the  rents  until 
A  should  attain  twenty-one ;  and  if  he  should  live  to  attain 
twenty-one,  or  have  is^ue,  then  to  A  and  the  heirs  of  his  body ; 
but  if  A  should  die  before  twenty-one,  and  without  issue,  then 
in  trust  for  B.  A  and  B  were  the  testator's  illegitimate  son  and 
daughter.  A  attained  twenty-one,  and  died  without  issue.  Lord 
Hardwicke  decreed  B  to  be  entitled.  He  observed,  "  In  a  devise 
to  one  and  his  heirs,  and  if  he  should  die  before  twenty-one  or 
without  issue,  then  over,  the  Court  has  said,  it  was  not  the 
iiitent  to  disinherit  the  issue,  and,  therefore,  or  shall  be  con- 
strued and;  but  if  the  first  limitation  had  been  in  tail,  there 
would  be  no  occasion  to  resort  to  that." 

It  is  observable  that  in  this  case,  (and  the  same  remark  ap- 
plies to  Woodward  v.  Glasbrook,)  the  event  which  happened 
was  the  death  of  the  devisee  in  tail,  above  the  prescribed  age 
and  without  issue ;  and  this  circumstance,  probably,  had  some 
influence  upon  the  adjudication ;  for  if  the  converse  event  had 
happened,  i.  e.  if  the  devisee  had  died  under  twenty- 
[  450  ]  one  leaving  issue,  it  is  evident  *  that  Lord  Hardwicke 
would  not  have  listened  for  a  moment  to  the  sugges- 
tion of  changing  the  testator's  language,  when  it  would  have 
been  attended  with  the^ consequence  of  excluding  the  issue ;  .and 
yet,  in  allowing  any  weight  to  the  accidental  state  of  circum- 
stances, his  Lordship  lost  sight  of  th&  rule  which  teaches,  that 
in  construing  wills,  possible  as  well  as  actual  events  are  to  be 
regarded,  {a) 

That  this  case  is  not  an  authority  for  changing  "  and "  into 
"  or,"  whenever  a  clause  of  this  nature  follows  an  estate  tail,  is 
evident  from  the  subsequent  case  of  Doe  d.  Fisher  v.  Fisher,  (6) 
where  A  devised  to  trustees  and  their  heirs,  in  trust  for  his 
natural  son  J.  and  the  heirs  of  his  body,  and  if  J.  should  die 
befor-e  he  attained  his  age  of  twenty-one  years,  and  without  is- 
sue, then  over.  J.  attained  his  majority,  but  died  without  issue. 
It  was  contended,  on  the  authority  of  Brownsword  v,  Edwards, 
that  "  and"  was  to  be  read  or,  which  would,  in  the  event  that 
had  happened,  give  e"ffect  to  the  devise  over ;  but  Lord  Ellen- 
borough,  though  he  admitted  the  cases  to  be  very  similar,  (the 
only  distinction  being  that  the  limitation  over  in  the  cited  case 
was  in  favor  of  a  daughter,  who,  without  such  a  construction 
as  was  there  put  upon  the  word  "  and,"  would  have  been  with- 

(a)  See  Earl  of  Eadnor  v.  Shafto,  U  Ves.  457. 

(6)  12  East,  288.  See  also  SouUe  v.  Gerard,  Cro.  El.  525  (stated  ante,  444),  where 
it  was  considered  (though,  according  to  subsequent  authorities,  erroneously,)  that  the 
first  deviseejiad  an  estate  tail. 
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out  a  provision,)  decided  that  the  word  was  to  be  taken  in  its 
literal  sense. 

But  to  return  to  the  cases  in  which  "  or"  has  been  construed 
and.  The  argument  for  this  construction  is,  of  course,  very 
strong  where  the  effect  of  an  adherence  to  the  words  of 
the  will  would  be  to  deprive  the  legatee  of  *  what  was  [  451  ] 
previously  given  to  him  in  either  of  two  alternative 
events,  unless  both  events  should  happen,  as  in  the  case  of  a 
bequest  to  A  on  his  attaining  thirty-one  or  marrying ;  and  in 
case  he  should  die  under  thirty-one  or  unmarried,  then  over :  in 
such  a  case  "  or"  is  necessarily  construed  and,  in  order  to  make 
the  limitation  over  consistent  with  the  terms  of  the  prior 
gift,  (a)  _      . 

Where  there  is  a  gift  to  two  objects  or  classes  of  objects  alter- 
natively, the  ambiguous  use  of  the  disjunctive  "  or "  occasions 
much  perplexity.  Sometimes, "  as  we  have  seen,  the  gift  has 
been  held  to  be  void  for  uncertainty ;  (b)  but  more  frequently, 
in  such  cases,  the  word  has  been  changed  into  and.  As  in  Rich- 
ardson V.  Spraag,  (c)  where  a  testatrix  bequeathed  money  in  trust 
for  such  of  her  daughters  or  daughters'  children  as  should  be 
living  at  her  son's  death — it  was  held,  that  the  children,  as  well 
of  the  living  as  of  the  deceased  daughters,  came  in  for  their 
shares,  the  word  "  or  "  being  read  and. 

So,  in  the  case  of  Eccard  v.  Brooke,  (d)  where  the  bequest 
w^as  to  L.  for  his  life,  and  after  his  decease  to  the  nephews  and 
nieces  who  should  be  then  living,  as  well  on  the  side  of  the  tes- 
tatrix's late  husband  as  of  her  own,  to  wit,  A  or  her  children, 
and  B  or  his  children,  and  C  or  his  children,  and  D  or  his  chil- 
dren, and  E  or  her  children,  share  and  share  alike.  Of  these 
five  persons,  four  died  in  the  lifetime  of  L.,  three  without  issue, 
and  one  leaving  two  children.  The  other  was  living,  and  had 
no  child.  Sir  Lloyd  Kenyon,  M.  R.,  was  of  opinion  that  the 
word  "  or"  must  be  considered  as  if  it  had  been  and,  for  that 
otherwise  he  must  either  adopt  the  argument  that  it  meant  to 
substitute  the  children  of  each  nephew  and  niece  who 
*  should  happen  to  die,  in  the  room  of  their  father  or  [  452  ] 
mother,  for  which  he  saw  no  sufficient  ground,  or  he 
must  say  that  the  clause  was  so  uncertain  that  he  could  give  it 
to  none.  His  Honor  held  that  the  two  children  of  the  deceased 
niece  and  the  surviving  niece  took  in  equal  thirds ;  but  that,  if 
the  latter  had  had  any  children  living,  they  would  have  taken 
equally  with  her. 

Again,  in  the  case  of  Horridge  v.  Ferguson,  (e)  where  the  tes- 
tatrix directed  the  residue  of  her  property  to  be  divided  among 
such  of  the  children  of  five  persons  (naming  them)  as  should  be 

la)  Grant  v.  Dyer,  2  Dow,  87.  (6)  Ante,  325.      W 

(c)  1  P.  W.  434.  (d)  2  Cox,  213. 

(e)  Jacob,  583. 
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born  in  lawful  wedlock  and  living  at  her  decease,  or  the  issue  of 
such  of  them  as  should  be  married — Sir  T.  Plumer,  M.  R,,  con- 
sidered, that,  in  order  to  make  sense  of  the  passage,  "or"  might 
be  construed  and.  All  the  children  and  grandchildren,  therefore, 
took  equally. 

So,  in  Brown  v.  Higgs,  (a)  the  gift  being  to  such  of  the  chil- 
dren of  the  testator's  nephew  A  as  B  should  think  most  deserv- 
ing, and  that  would  make  the  best  use  of  it,  or  to  the  children 
of  the  testator's  nephew  C,  if  any  such  there  were  or  should  be ; 
"  or"  was  construed  amd,  in  the  trust  which  was  raised  by  impli- 
cation in  favor  of  the  objects  of  the  power. 

"  Or  "  too,  has  often  been  changed  into  amd  where  interposed 
between  the  name  of  the  devisee  and  words  of  limitation  intro- 
duced into  the  devise,  as  in  the  case  of  a  devise  of  real  estate  to 
A  or  his  heirs,  or  to  A  or  the  heirs  of  his  body.  (6)  Whethisr 
the  same  construction  would  be  applied  to  bequests  of  personalty 
to  A,  or  bis  executors  or  adminisliators,  is  not  quite  clear,  for  in 
such  a  case,  as  the  words  of  limitation  are  not  neces- 
[  453  ]  sary  to  *  confer  the  absolute  interest,  (a  difference,  how- 
ever, which,  the  new  law  extinguishes,)  there  may  seem 
to  be  more  reason  fbr  contending  that  they  are  inserted  diverso 
intuitu.  The  strong  tendency  of  the  modern  cases  certainly  is 
to  consider  the  word  "  or "  as  introducing  a  substituted  gift  in 
the  event  of  the  first  legatee  dying  in  the  testator's  lifetime  ;  in 
other  words,  as  inserted  in  prospect  of,  and  with  a  view  to  guard 
jagainst,  the  failure  of  the  gift  of  lapse. 

Thus,  in  the  case  of  Davenport  v.  Hanbury,  (c)  where  the 
bequest  was  to  A  or  her  issue,  it  seems  to  have  been  taken  for 
granted  that  the  word  or  was  intended  to  substitute  the  issue  in 
case  of  the  death  of  A  in  the  testator's  lifetime ;  the  question 
discussed  being,  not  whether  issue  were  entitled,  but  how,  i.  e. 
whether  per  stirpes  or  per  capita. 

So,  in  Montagu  v.  Nucella,  {d)  where  legacies  were  bequeathed 
to  the  testator's  nephews  and  nieces, "  or  to  their  respective  child 
or  children,"  Lord  GifFord,  M.  R.,  held  the  effect  to  be  to  vest  the 
legacies  absolutely  in  the  children  surviving  the  testator,  and 
that  the  children  were  let  in  only  as  substitutes  for  their  parent 
or  parents  dying  in  the  testator's  lifetime. 

Again,  in  the  case  of  Jones  v.  Torin,  (e)  where  a  testator  be- 
queathed £6000  stock  in  trust  for  A  for  life,  and  after  her  de- 
cease, for  the  children  or  their  descendants  of  B  and  C  in  such 
proportions  as  A  should  by  will  or  other  written  declaration 
during  her  lifetime  direct.    A  died  without  making  any  appoiut- 

-(a)  4.Ves.  708;  5  Ves.  495;  8  Ves.  561,  S.  C. 

»{b)  Read  v.  Snell,  2  Atk.  642 ;  Wright  v.  Wrigkt,  1  Ves.  Sen.  409. 
(cj  3  Ves.  257.    See  also  Crooke  v.  De  Vafldes,  9  Ves.  199. 
(a)  1  Russ.  165. 
(e)  6  Sim.  255. 
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ment,  and  it  was  keld  that  the  fund  belonged  to  the  children  of 
B  and  C  to  the  exclusion  of  their  issue,  the  descend- 
ants being,  it  was  *  considered,  merely  introduced  as      [  454  ] 
substitutes  for  the  children. 

Lastly,  in  Gittings  v.  Mac  Dermott,  (a)  where  a  testator  be- 
queathed certain  stock  to  the  children  of  his  sister,  the  late 
Elizabeth  Wall,  or  to  their  heirs,  Sir  J.  Leach,  M.  R.,  consid- 
ered it  to  be  clear  that  the  word  "  or"  implied  a  substitution, 
and  that  the  next  of  kin  (who,  in  regiard  to  personalty,  are  con- 
sidered to  be  designated  by  the  word  heirs,)  of  such  of  the  lega- 
tees as  died  in  the  testator's  lifetime  were  entitled  to  their 
legacies ;  and  Lord  Brougham,  on  appeal,  affirmed  his  Honor's 
decree. 

These  cases  seem  to  be  inconsistent  with,  and  therefore  to 
have  overruled  the  earlier  case  of  Newman  v.  Nightingale,  (b) 
where  a  suni  of  £500  was  bequeathed  to  the  sole  use  of  A  or 
of  her  children  forever ;  and  Lord  Thurlow  held,  that  the  true 
construction  of  the  words  was,  to  give  A  an  interest  for  life, 
and  the  children  to  take  it  amongst  them-at  her  death. 

Where,  however,  the  words  in  question  are  applied  to  a  be- 
quest which  may  not  take  effect  in  possession  on  the  testator's 
decease,  another  point  presents  itself,  namely,  whether  the  word 
"or"  (admitting  it  to  be  introductory  of  a  substituted  gift),  is 
meant  to  provide  against  the  contingency  of  the  first-named 
legatee  dying  in  the  testator's  lifetime,  or  that  of  his  dying  in 
the  interval  between  the  death  of  the  testator  and  the  vesting  in 
possession. 

Such  a  question  occurred  in  Girdlestone  v.  Doe,  (c)  where  a 
testator  bequeathed  £40  per  annum  to  A  for  life,  and  after  her 
decease  to  B  or  his  heirs ;  and  it  was  held  that  B,  who  survived 
the  testator,  did  not  take  the  absolute  interest,  but  that 
the  latter  words  created  a  *  substitutional  gift  for  his  [  455  ] 
next  of  kin  in  the  event  of  B  dying  in  the  lifetime  of 
K.{d)  • 

The  word  "and,"  too,  is  sometimes  construed  or.  This 
change  (being  the  converse  of  that  which  is  exemplified  by  the 
preceding  cases)  may  be  called  for  by  the  general  frame  and 
context  of  the  wUl,  (e)  or  by  the  circumstance  that  a  literal 
adherence  to  the  testator's  language  occasions  that  one  member 
of  his  apparently  copulative  sentence  is  included  in,  and,  there- 
fore, reduced  to  silence  by  another.  On  this  ground,  probably, 
the  construction  has  prevailed  in  several  cases  where  an  ulterior 


(a)  2  My.  &  K.  69. 
(6)  1  Cox,  241. 

(c)  2  Sim.  225.     See  also  Corbyn  u.  French,  4  Ves.  418;  Hervey  v.  M.cL.m 
1  Price,  264.  ,  ,  • 

(d)  The  further  discussion  of  the  point  suggested  by  this  case,  however,  will 
properly  find  a  place  in  the  chapter  as  to  Clauses  of  Substitution. 

(e)  Stubbs  V.  Sargon,  2  Kee.  255. 
VOL.  1.  37 
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gift  was  to  take  effect  on  the  death  of  the  first  devisee  unmar- 
ried o/nd  without  issue. 

Thus,  in  "Wilson  v.  Bayley,  (a)  where  a  testator  devisfed  cer- 
tain leasehold  lands  to  tmstees,  in  trust  for  his  son  John,  until 
his  marriage,  and  then  to  make  provision  for  his  wife ;  and  if 
John  should  have  any  issue,  then  to  assign  the  premises  to  him, 
to  enable  him  to  make  provision  for  his  children;  and. if  John 
should  happen  to  have  no  issue  lawfully  begotten,  in  trust 
for  testator's  son  Mark  in  like  manner ;  it  being  his  intention 
that,  if  his  son  should  die  before  he  was  married,  or  if  he  were 
married,  and  should  have  no  issue  lawfully  begotten,  then  the 
lands  should  be  enjoyed  by  Mark ;  and  in  case  both  his  soni, 
Mark  and  John,  should  "  happen  to  die  uninarried,  amd  neither 
of  them  should  have  any  issue  lawfully  begotten,"  then  over. 
Mark  died  unmarried.  John  married,  but  had  no  issue.  The 
devise  over  was  held  to  have  taken  effect,  the  clause  being  con- 
strued in  the  disjunctive. 

So,  in  Hep  worth  v.  Taylor,  (fe)  a  bequest  over,  in 
[456]      case  *the  legatees  died  unmarried' am<?  without  issue,' 
was  held  to  take  effect  on  the  death  of  one  married  but 
without  leaving  issue.  ■ 

Again,  in  the  case  of  Maberly  v.  Strode,  (c)  where  the  bequest 
was  in  trust  for  the  testator'^  son  A  for  life,  and  after  his  de- 
cease for  his  children ;  but  in  case  he  should  die  unmarried  and 
without  issue,  or  having  issue,  they  should  all  die,  if  sons,  before 
they  attained  twenty-one,  or,  if  daughters,  before  they  attained 
twenty-one  or  were  married,  then  over.  A  married,  but  died 
without  issue ;  and  Sir  R.  P.  Arden,  M.  R.,  held  that  the  gift 
over  took  effect. 

Lastly,  in  Bell  v.  Phyn,  (d)  where  a  residue  was  bequeathed 
equally  between  the  testator's  three  children,  and  in  case  of  the 
death  of  any  of  his  children,  (without  being  married  and  having 
children,)  the  share  of  the  child  so  dying  to  be  divided  between 
the  surviving  children — Sir  W,  Grant,  M.  R.,  on  the  authority 
of  the  last  case,  held  that  the  word  "  and"  was  to  be  construed 
or,  and,  consequently,  that  a  daughtervwho  had  married  was 
entitled.  He  said,  that,  as,  legally  speaking,  there  can  be  no 
children  without  a  marriage,  it  was  almost  necessary,  in  order 
to  give  effect  to  all  the  words,  to  construe  the  copulative  as 
disjunctive. 

But  though,  by  construing  the  contingency  of  dying  unmar- 
ried and  without  issue  copulatively,  the  latter  member  of  the 
sentence  is  rendered  inoperative,  (since  the  fact  of  being  unmar- 
ried includes  the  not  having  or  leaving  issue,  which  always 
means  lawful  issue,)  yet,  on  the  other  hand,  the  disjunctive 
consAction  reduces  to  silence  the  word  "unmarried;"  for  if 

(a)  3  Bra.  P.  C.  (Toml.  ed.)  195.  (6)  i  Cox,  112. 

(c)  3  Ves.  450.  (d)  7  Ves.  450. 
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the  condition  upon  which  the  first  taker  retains  the  estate  is  his , 
marrying  and  having  issue,  or,  in  other  words,  if  the 
estate  is  to  *  go  c^ver  on  the  non-happening  of  either  of      [  457  ] 
these  events,  then,  as  the  having  issue  includes  the 
event  of  marriage,  the  result  of  the  two  events,  placed  disjunc- 
tively, is  precisely  the  same  as  if  the  contingency  of  having  issue 
stood  alone.     In  these  cases,  it  will  be  observed,  the  disjunctive 
construction  can  never  operate  to  let  in  the  devisee  over  to  the 
exclusion  of  the  children  or  issue  of  the  first  taker,  as  in  the 
class  of  cases  before  noticed ;  which  accounts  for  the  seeming 
anomaly  of  torturing  the  words  in  both  instances  to  produce  a 
contrary  effect,  (a) 

The  word  unmarried  means  either  never  having  been  married, 
or,  not  having  a  husband  or  wife  at  the  time.  The  former  is 
its  ordinary  signification  ;  ^  and  it  was  considered  as  so  used  in 
the  last  four  cases,  where,  however,  the  effect  of  such  construc- 
tion was  to  render  the  word  inoperative.  But  the  sound  rule  in 
such  cases  would  seem  to  be,  to  construe  the  expression  as  used 
in  the  latter,  being  its  less  accustomed  sense,  {b)  which 
has  a  twofold  advantage,  *  that  it  removes  the  neces-  [  458  ] 
sity  of  changing  the  particle  "  and"  to  "  or,"  and  gives 
effect  to  all  the  testator's  words.  Accordingly  we  find  that  this 
construction  has  latterly  prevailed. 

Thus,  in  the  case  of  Doe  d.  Everett  v,  Cooke,  (c)  where  the 
bequest  was  to  B  and  his  assigns  (after  the  death  or  marriage 
of  A)  for  his  life,  and  after  his  decease,  then  to  the  child  or 
children  of  B  by  any  future  wife,  his,  her,  or  their  executors, 
administrators,  and  assigns ;  but  the  testator  declared  his  will 
to  be  upon  this  further  condition,  that  in  case  B  should  die  an 
infant  unmarried  and  without  issue,  then  over  to  C  and  his 
children.  A  attained  his  majority,  and  died,  leaving  a  widow, 
but  without  having  had  issue,  and  it  was  held,  that  in  these 

(a)  The  cases  of  Maberly  v.  Strqde,  and  Bell  v.  Phyn,  were  much  canvassed  in  the 
case  of  Dillon  v.  Harris,  4  Bligh,  N.  S.  329 ;  where  Lord  Brougham  seemed  very 
reluctant  to  consider  them  as  general  authorities  for  turning  into  or  the  word  "  and," 
occurring  in  a  limitation  over,  in  case  of  the  prior  legatee  dying  unmarried  and  with- 
out leaving  lawful  issue ;  his  XiOrdship's  opinion  being,  that  Sir  W.  Grant,  in  deciding 
Bell  V.  Phyn,  upon  the  authority  of  Maberly  v.  Strode,  did  not  sufficiently  advert  to 
the  special  circumstances  of  the  latter  case.  The  case  in  the  House  of  Lords,  how- 
ever, did  not  raise  the  point,  as  the  prior  bequest  was  to  take  eflfect  upon  the  legatee 
marrying  with  consent,  and  the  bequest  over  was  in  case  he  should  so  die  unmarried 
and  without  leaving  lawful  issue ;  which  Lord  Brougham  thought  referred  to  such  a 
marriage  as  had  been  previously  referred  to,  namely,  marriage  with  consent ;  and  as 
the  legatee  had  man'ied  without  consent  and  had  left  no  issue,  (so  that,  even  accord- 
ing to  the  disjunctive  construction,  the  bequest  over  failed,)  the  question  did  not  arise. 

(b)  The  word  "  unmarried 'Us  used  in  this  sense  in  the  Stat.  3  W.  &  M.  c.  11,  s.  7, 
wliich  provides  that  "if  any  t^Jiarned  person,  not  having  a  child  or  children;  shall  be 
lawfully  hired,"  &c. ;  as  no  one  not  having  been  married  can  have  children  in  the  legal 
sense. 

(c)  7  East,  269. 

1  See  In  Re  Thistlethwayte's  trust,  31  Eng.  Law  &  Eq.  547. 
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events  the  gift  over  failed.  Lord  EUenborough  said :  "  The  most 
rational  construction  we  can  give  this  will  is,  to  construe  it  as 
Lord  Hardwicke  did  the  devise  in  Framlingham  v.  Brand,  (a) 
as  one  contingency,  namely,  B's  dying  an  infant  attended  with 
two  qualifications,  viz :  his  dying  without  leaving-  a  wife  surviv- 
ing- him,  or  dying  without  children.  Had  he  left  a  wife,  and 
had  died  an  infant,  and  no  children,  the  testator  might  have 
intended  that,  in  such  event,  the  widow  should  be  benefited  by 
taking  her  share  under  the  Statute  of  Distributions  with  the 
next  of  kin,  or  that  B  should  be  able  to  make  a  testamentary 
disposition  in  her  favor ;  meaning  also,  that  if  he  left  children, 
they  should  have  the  estate  in  preference  to  the  wife ;  and  that 
if  he  left  neither  wife  nor  children  at  his  death  during  his  minor- 
ity, C  and  his  children  should  have  the  estate;  but  that  if  he 
arrived  at  the  age.  of  twenty-one,  he  should  have  a  power  to  dis- 
pose of  it,  though  he  left  neither  wife  nor  children." 
[  459  ]  *  So  in  the  case  of  Doe  d.  Baldwin  v.  Rawding,  (b) 

where  a  testator  devised  his.  lands  to  his  daughter  and 
any  other  children  he  might  leave,  and  to  her  or  their  heirs  and 
assigns  forever ;  but  in  case  his  daughter  and  such  other  chil- 
dren as  aforesaid  should  die  wnder  the  age  of  ttOenty-one  years, 
vnmarried  and  without  lawful  issue,  then  to  his  wife  in  fee.  The 
daughter  died  under  age  and  without  issue,  but  leaving  a  hus- 
band Surviving ;  and  it  was  held,  on  the  authority  of  the  last 
case,  that  the  devise  over  failed,  the  word  "unmarried"  being 
construed  not  having  a  husband  at  the  time  of  her  decease,  by 
which  effect  was  given  to  all  branches  of  the  contingency, 

(o)  3  Atk.  390.  (6)  2  B.  &  Aid.  441. 
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I.  Effect  of  Recitals. 
11.  Implication  from  Devises  and  Bequests  on  the  Death  of  a 

Person  simply. 
HI.  —  on  Death  combined  with  some  Contingency,  and  under 

other  varieties  of  Context. 
IV.  As  to  implying  Trust  from  Devise  of  Legal  Estate. 
V.  Implication  from  Powers  of  Selection  amd  Distribution. 
VI.  Implication  of  Estates  Tail. 
VII.  Implication  of  Gifts  to  Children. 

Recitals,  whether  they  create  an  actual  gift. 

Reference  by  testator  to  a  disposition  made  in  that  his  will,  [p.  462.] 

Reference  to  a  person  as  heir  held  to  create  a  devise  by  implication,  [p.  463.] 

Erroneons  reference  in  codicil  to  the  disposition  of  the  will,  [p.  464.] 

Necessary  implication,  what,  [p.  465.] 

Devise  to  the  heir  after  the  death  of  A  gives  A  an  estate  by  implication,  [p.  466.] 

Devisee  need  not  be  described  as  heir,  [p.  466.] 

Whether  devisee  must  be  heir  at  the  death,  [p.  467.] 

To  one  of  several  co-heirs,  [p.  467.] 

Devise  to  heir  and  others  after  the  death  of  A,  [p.  468.] 

Distinction  where  there  is  an  express  anterior  devise  of  part  to  the  person  on  whose 

death  devise  is  to  take  effect,  [p.  469.] 
Case  of  Cook  v.  Gerrard,  [p.  469.] 
Case  of  Simpson  v.  Homsby,  [p.  470.] 
Case  of  Doe  v.  Brazier,  [p.  471.] 
Case  of  Aspinall  v.  Petvin,  [p.  471.] 
Remarks  on  Aspinall  v.  Petvin,  [p.  472.] 
Distributive  construction  not  the  general  rule,  [p.  472.] 
Remarks  upon  King  v.  Ringstead,  [p.  473.] 
Effect  of  residuary  devise  in  excluding  the  Implication  arising  from  devise  to  heir, 

[p.  474.] 
Application  of  doctrine  to  residuary  devises,  [p.  474.] 
As  to  devises  in  the  first  instance  to  survivors,  [p.  475.] 
As  to  implication  of  devise  to  survivors,  [p.  476.] 
Annuity  for  several  for  lives  of  them  and  survivor,  [p.  477.] 
Doctrine  of  implication  in  regard  to  personal  estate,  [p.  477.] 
Observations  upon  Doe  v.  Summerset,  [p.  478.] 
Tendency  to  imply  life  interest  in  personal  bequests,  [p.  479.] 
Implication  from  express  gift  on  death  combined  with  some  contingency,  [p.  480.] 
Gift  implied  from  limitation  over  if  the  object  died  under  twenty-one,  [p.  481. J 
Remark  upon  Goodright  v.  Hoskins,  [p.  ^1.] 
Case  of  Davis  v.  Davis,  [p.  482] , 

No  Implication  that  equitable  ii  to  be  co-extensive  with  legal  disposition,  [p.  483.] 
Omission  to  dispose  of  equitame  interest  not  cured  by  implication,  [p.  484.] 
Gifts  implied  from  powers  of  selection  and  distribution,  [p.  485.] 
Implied  gift  in  one,  not  precluded  by  express  gift  in  another,  event,  [p.  485.]  ^ 
Implication  precluded  by  express  gift  in  same  event,  [p.  485.] 
Identity  of  objects  of  power  and  implied  gift,  [p.  486.1 
Life  interest  not  implied  from  power  of  distribution,  [p.  487.] 
Implication  of  estates  tail,  [p.  487.] 
37  * 
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Whether  an  express  estate  for  life  can  be  enlarged  to  an  estate  tail  by  implication, 

[p.  488-.]  .  • 

Express  estate  for  life  enlarged  to  an  estate  tail,  [p.  489.1 
Estate  tail  not  implied  from  words  referring  to  issue  at  the  ded^,  [p.  490.] 
Devise  to  A  and  his  heirs,  and  if  he  die  without  issue,  over,  [p.  490.] 
Rule  vfhere  person  w,hose  issue  is  referred  to,  is  heir-at-law  of  testator,  [p.  491.] 
No  implication  unless  prior  devisee  takes  an  estate,  fp.  492.] 
Case  of  Tenny  v.  Ajjar,  fp.  492.] 
Case  of  Boinilly  v.  James,  [p.  493.] 

Remarks  upon  Tenny  v.  Agar  ;  upon  Romilly  v.  James,  [p.  494.] 
Estate  tail  implied,  notwithstanding  express  conttogent  devise  in  t4il,'[p.  49.5.] 
Eifect  of  Stat.  1  Vict.  c.  26,  upon  the  implication  of  estates  tail,  [p.  496] 
Distinction  where  prior  devise  is  in  fee  or  indefinite,  and  where  expressly  for  life, 

[p.  496.] 
As  to  implying  an  estate  in  the  issue,  [p.  497.] 
Effect  where  there  is  no  prior  gift,  [p.  498.] 
Advantages  and  disadvantages  of  tlie  new  enactment,  [p.  498.] 
implication  of  gifts  to  children,  [p.  499.] , 

As  to  implying  gifts  in  children  from  devise  over  in  default  of  them,  [p.  500.] 
Where  ths  prior  gift  to  the  parent  is  expressly  for  life,  [p.  500.] 
Remark  on  Ex  parte  Rogers,  [p.  501 .] 

I.  Sometimes  a  testator  shows,  by  the  recitals  in  his  will,  that 
he  erroneously  supposes  a  title  to  subsist  in  a  third  person,  to 
property  which,  in  fact,  belongs  to  himself.  Such  recitals  do 
not,  in  general,  amount  to  a  devise ;  for,  as  the  testator  evidently 
conceives  that  the  person  referred  to  possesses  a  title  independ- 
-  ently  of  any  act  of  his  ov(rn,  he  does  not  intend  to  make  an 
actual  disposition  in  favor  of  such  person ;  and  though  it  may 
be  probable,  or  even  apparent,  that  the  testator  is  influenced  in 
the  disposition  of  his  property  by  this  mistake,  yet  there  is  no 
necessary  implication  that,  in  the  event  of  the  failure  of  the  sup- 
posed title,  he  would  give  to  the  person  that  benefit  to  which  it 
is  assumed  he  is  entitled. 

Thus,  where  (a)  a  testator  bequeathed  unto  A,  his  wife,  £600, 
to  be  paid  to  W.,  saying  it  was  for  payment  of  lands 
[  461  ]  lately  *  purchased  of  W.,  cmd  was  already  estated  as 
part  of  ajoirvture  to  A  his  wife,  dvring  her  life,  being 
of  the  value  of  ^667  per  annum;  that  of  Wiskow,  York,  and 
Malton,  the  lands  there  amounting  to  the  yearly  value  of  £63, 
in  all  £130,  which  being'  also  estated  upon  A  his  wife,  was  in 
full  of  her  jointure.  It  appeared  that  these  lands  had  not  been 
settled  on  the  wife.  And  it  was  held  by  PoUexfen,  C.  J.  Roke- 
by,  and  Ventris,  (Powell,  J.  dissentiente,)  that  these  expressions 
did  not  amount  to  a  devise  to  the  wife,  for  it  appeared  "  that  the 
testator  did  not  intend  to  devise  her  anything  by  the  wUl,  for 
he  mentions  that  she  was  estated  in  it  before."  Powell,  J.,  re- 
lied upon  the  case  in  Moore,  31^  in  which  "  I  have  made  a  lease 
to  J.  S.  at  10s.  rent,"  was  held  to  be  a  good  devise ;  but  the  other 
Judges  considered  the  case  to  be  of  littK  authority. 

So,  where  (b)  J.  S.,  tenant  for  life,  with  remainder  to  his  wife, 

la)  Wright  v.  Wyvell,  2  Vent.  56. 

(6)  Right  V.  Hnm'mond,  1  Stra.  447  ;    1  Com.  Rep.  231  ;  8  Vin.  Abr.  Convh.  110, 
pi.  32  ;  2  E(i.  Ca.  Ab,  338,  pi.  11,  S.  C. 
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for  life,  remainder  to  his  own  right  heirs,  expressed  himself  in 
his  will  as  follows :  "Item,  my  land  at  W.  my  wife  Mary  is  to 
enjoy  for  her  lifij|and  after  her  death  it  of  right  goes  to  my 
daughter  B.  forever,  provided  she  has  heirs."  The  Court  held 
that  the  first  clause  was  not  a  devise  to  the  wife,  for  the  lands 
were  settled  upon  her  for  life ;  and  what  was  said  as  to  the 
daughter  was  only  a  declaration  of  the  devisor  what  the  condi- 
tion of  the  estate  was,  and  how  she  was  to  enjoy  it;  and  he 
could  not  say  of  right  who  was  to  enjoy  them,  if  she  claimed 
under  the  wiU. 

Again,  where  (a)  B.,  by  his  Avill,  reciting  that  he  was 
'  entitled  for  life,  under  the  will  of  A.,  to  the  advowson  [  462  ] 
of  the  rectory  of  D.,  with  remainders  over,  "  subject  to 
a  direction  in  the  said  will,  that  my  brother  J.  D.  shall  be  pre- 
sented to  said  rectory  when  it  shall  next  become  vacant,  which 
it  is  my  wish  may  be  complied  with ;  now,  I  hereby  declare  it 
to  be  my  desire  and  earnest  wish,  that  in  case  upon  the  vacancy 
of  the  said. living,  the  said  J.  D.  shall  not  be  then  living,  or  in 
case  the  said  rectory  shaU  again  become  vacant  after  the  said 
J.  D.  shall  have  been  presented  to  and  accepted  said  presenta- 
tion, then  "  A.  P.  was  to  be  presented.  The  fact  was,  that  under 
the  will  of  A.,  J.  D.  was  only  entitled  to  the  presentation  on  a 
certain  contingency,  which  had  not  happened.  The  question 
then  arose,  whether  the  expressions  in  the  will  of  B.  raised  a 
gift  in  him,  by  implication,  so  as  to  put  the  persons  actually 
entitled  under  the  will  of  A.,  who  took  benefits  und^r  the  will 
of  B.,  to  their  election.  Lord  Eldon  decided  in  the  negative, 
his  Lordship  observing,  that  he  found  no  authority  for  holding 
mere  recital,  without  more,  to  amount  to  gift,  or  demonstration 
as  intention  to  give. 

It  seems,  however,  that  if  a  testator  unequivocally  refer  to  a 
disposition  as  made  in  that  his  will,  which,  in  fact,  he  has  not 
made,  the  intention  to  make  such  a  disposition,  at  all  events, 
will  be  considered  as  sufficiently  indicated. 

As,  where  (b)  a  testator  bequeathed  one  m,oiety  of  certain 
leasehold  estates  to  B. ;  and  if  she  should  die  before  twenty-one, 
to  G. ;  and  if  he  should  die  before  a  certain  event,  to  another 
person  ;  and  after  her  death,  to  A. ;  and  provided  that  in  case  A. 
should  die  without  issue,  and  B.  or  G.  should  be  then 
living,  or  either  of  them,  the  said  *  moiety  of  his  lease-  [  463  ] 
hold  messuages,  before  given  to  the  said  A.  should  go 
to  E.  and  G.  Sir  Thomas  Sewell,  M.  R,  considered  it  to  be 
quite  clear  that  the  second  devise  did  not  relate  to  the  moiety 

(a)  Dashwood  v.  Peyton,  18  Ves.  27.  And  see  Doe  d.  VesSey  u.  Wilkinson,  2 
Durn.  &  East,  209,  stated  post.  But  see  also  Poulson  v.  Wellington,  2  P.  W.  533  ; 
Wilson  V.  Piggott,  2  Ves.  Jan.  351,  both  which,  however,  arose  on  dispositions  by 
deed.  ^^ 

((;)  Bibin  «.  Walker,  Amb.  661.  # 
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before  devised,  as  the  manner  in  which  it  was  given  was  incon- 
sistent with  the  disposition  of  the  first  moiety,  which  A.  was  not 
to  take  until  after  the  death  of  E.  and  G.  Jps  Honor  further 
held,  that  the  Gourt  would  imply  a  gift  of  the  other  moiety  to 
A.  and  her  issue,  [sed  qu.  as  to  the  isstie,  there  being  no  mention 
of  a  gift  to  them?]  with  contingent  limitations  over.  There 
could  be,  he  said,  no  doubt  of  the  intention,  and  the  words  of 
gift  being  omitted  by  mistake,  the  Court  would  supply  them. 

And  even  where  the  testator  hais  evidently  mistaken  the  law 
respecting  the  devolution  of  his  property,  yet,  if  he  has  by  his 
will  shown  very  clearly  an  intention  that  it  shall  devolve  accord- 
ing to  such  mistaken  notion,  the  intention  will  prevail.  An  early 
case  (a)  presents  a  very  nice  question  of  this  nature. 

A  testator  having  issue  by  C.  three  daughters,  S.,  A.,  and  E., 
devised  to  C.  for  liffe  all  his  frefhold,  wherever,  until  S.  his  heir 
came  to  twenty-one,  paying  to  the  heir  IO5.  during  the  term,  and 
to  the  rest,  after  fifteen  years  old,  20s.  a-piece,  and  the  heir  to 
pay  to  A.  and  E.  £100  a-piece,  £40  at  the  decease  of  the  wife, 
&c.,  and,  if  S.  his  heir  died  without  heir  before  twenty-one,  so 
that  the  lands  descended  and  fell  to  A.,  then  A.  to  pay  to  E.,  &c. 
It  was  argued  that  S.  took  nothing  under  the  will  by  implica- 
tion, there  being  no  express  devise  to  her.  But,  on  the  other 
side,  it  was  contended  that-  S.  was  sole  heir ;  for,  it  was  all  one 
to  devise  to  her  as  to  make  a  stranger  heir  of  his  land ;  and  here 
the  daughter  S.  was  not  sole  heir,  unless  made  so  by 
[  464  ]  j^he  intent  of  the  will,  which  six  *  times  called  the 
eldest  daughter,  his  heir ;  otherwise  A.,  the  younger 
daughter,  would  have  equal  share  in  the  land  and  also  the  leg- 
acies. Lord  C.  J.  Hale  — ''  The  testator  was  mistaken  in  his 
intent  that  the  eldest  daughter  was  his  heir,  but  intended  his 
land  should  go  according  to  that  mistake ;  also  she  that  is  called 
heir  is  to  pay  the  portions  to  the  younger  daughters,  and  no  pro- 
vision is  made  for  her.  Therefore,  albeit,  there  is  no  express 
devise  to  S. ;  yet,  she  being  named  his  heir,  this  is  sufficieilt  to 
exclude  the  rest,  and  to  make  her  sole  heir."  (b) 

But  the  disposition  of  a  will  will  not  be  disturbed  by  an  erro- 
neous recital  of  its  contents  in  a  codicil,  unless  a  design  to  re- 
voke or  modify  the  disposition  in  the  will  can  be  fairly  collected 
from  the  whole  instrument. 

Thus,  where  (c)  a  testator,  after  bequeathing  certain  legacies 
to  his  wife,  devised  to  her  for  her  life  certain  leasehold  premises 
at  Northwood ;  and  he  gave  his  leasehold  estate  at  Wrentnall, 
and  his  estate  at  Northwood,  after  his  wife's  death,  and  the  resi- 
due of  his  estate,  to  other  persons.    In  a  codipil,  executed  on  the 


o)  Tilly  s.  CoUyer,  3  Keb.  589. 

6)  See  Taylor  v.  Webb,  Sty.  301 :  Ante,  317^  n. 

c)  Skerratt  v.  Oakley,  7  Durn.  &  Bast,  492. 
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same  day,  he  directed  that  the  bequest  to  his  wife  in  his  will 
should  be  in  full  of  all  her  claims  on  his  estate,  except  the  estate 
for  life  of  his  "  wife  and  her  assigns,  in  the  premises  at  Wrent- 
nall,  anything  in  the  foregoing  will  to  the  contrary  notwithstand- 
ing." It  was  contended  that  the  widow  was  en-titled  to  the 
Wrentnall  estate,  under  her  husband's  codicil,  it  being  manifest, 
by  the  concluding  clause,  that  he  intended  to  give  her  something 
to  which  she  had  no  right  by  the  will ;  but  the  Court  decided 
against  the  widow's  claim.  Lord  Kenyon  said,  that  the  inten- 
tion must  be  collected  from  the  will  and  codicil  taken 
together,!  and  *  it  was  impossible  not  to  see  that  the  [465] 
word  "  Wrentnall "  was  written  in  the  codicil  instead 
of  the  word  "  Northwood." 

II.  It  is  a  well-known  maxim,  that  an  heir-at-law  can  only 
be  disinherited  by  express  devise  or  necessary  implication,*  and 
that  implication  has  been  defined  to  be  such  a  strong  proba- 
bility thaj;  an  intention  to  the  contrary  cannot  be  supposed.^ 
In  the  application  of  this  principle,  one  chief  topic  of  contro- 
versy has  been,  how  far  a  devise  to  any  person,  in  the  event  of 
the  non-existence  or  on  the  decease  of  another,  indicates  an  in- 
tention to  make  the  last-named  person  a  prior  object  of  the  tes- 
tator's bounty.  In  such  cases  it  is  probable  that  the  person, 
whose  non-existence  is  made  the  contingency  on  which  the 
devise  over  is  to  fall  into  possession,  is  placed  in  this  position 
for  the  purpose  of  taking  the  property  in  the  first  instance  ;  and 
this  probability  is,  of  covuse,  greatly  strengthened,  if  the  devisee 
is  the  person  on  whom  the  law,  in  the  absence  of  disposition, 
would  cast  the  property.  Hence  it  has  become  a  settled  dis- 
tinction, that  a  devise  to  the  testator'' s  heir,  after  the  death  of  A, 
will  confer  on  A  an  estate  for  life  by  implication;  but  that, 
under  a  devise  to  B,  a  stranger,  after  the  death  of  A,  no  estate 
will  arise  to  A  by  implication,  (a)  This  is  an  exact  illustration 
of  the  difference  between  necessary  implication  and  conjecture.* 

(a)  Year  Book,  13  Hen.  VII.  fol.  17;  Bro.  Ab.  Dev.  pi.  .521 ;  8  Vin.  214,  pi.  5 ; 
2  Freem.  270  ;  T.  Jon.  98 ;  Vaugh.  259  j  1  Eq.  Ca.  Ab.  197,  pi.  6  ;  1  Vern.  22 ;  2 
Vera.  572;  5  Ves;  804  ;  18  Ves.  40 ;  1  Mer.  414  ;  1  Sim.  &  S.  544  ;  5  B.  &  Aid.  722  ; 
9  Barn.  &  C.  218.  But  see  contra,  1  P.  W.  472 ;  2  Eq.  Ca.  Ab.  343,  pi.  5,  363,  pi.  1^, 
which  seems  inconsistent  with,  and  is  overborne  by,  the  mass  of  authorities.  The 
point,  indeed,  was  not  definitely  disposed  of. 

1  Wescott  V.  Cady,  5  John.  Ch.  343. 

2  See  Hayden  v.  Stoughton,  5  Vick.  528,  536  ;  Kerrs  v.  Wauchope,  1  Bligh,  25, 265 
Scauber  v.  Jackson,  2  Wendell,  13;  Van  Kleeck  v.  Ref.  Dutch  Church,  6  Paige,600; 
Jackson  v.  Scauber,  7  Wendell,  187  ;  Bender  v.  Dietrick,  7  Watts  &  Serg.  284.  The 
intention  to  disinherit  the  heir  is  always  necessary  to  raise  an  estate  by  implication-. 
Eooserelt  v.  Fulton,  7  Cowen,  71 ;  Jackson  v.  Scauber,  7  Wendell,  187. 

3  See  Chinn  v.  Respass,  1  Monroe,  25. 

*  Devises  by  impUcation  are  sustainable  only  upon  the  principle  of  carrying  into 
effect  the  intention  of  the  testator ;  and  unless  it  appears  upon  an  examination  of  the 
whole  will,  that  such  must  have  been  his  intention,  there  is  no  devise  by  implication. 
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In  the  former  case,  the  inference  that  the  testator 
[  466  ]  *  intends  to  give  an  estate  for  life  to  A  is  irresistible, 
as  he  cannot,  without  the  grossest  absurdity,  be  sup- 
posed to  mean  to  devise  real  estate  to  his  heir  at  the  death  of 
A,  and  yet  that  the  heir  should  have  it  in  the  mean  time,  which 
would  be  to  render  the  devise  nugatory.  On  the  contrary,  where 
the  devisee  is  not  the  heir,  however  plausible  may  be  the  conjec- 
ture, that  by  fixing  the  death  of  A  as  the  period  when  the  de- 
vise to  B  was  to  take  effect  in  possession,  the  testator  intended 
A  to  be  the  prior  tenant  for  life,  yet  it  is  possible  to  suppose  that, 
intending  the  land  to  go  to  the  heir  during  the  life  of  A,  he  left 
it  for  that  period  undisposed  of.  In  some  cases,  indeed,  we  find 
it  laid  down,  without  any  qualification,  that. a  devise  to  B  upon 
the  death  of  A  raises  an  implied,  estate  in  A ;  but  such  dicta, 
even  if  accurately  reported,  (which  is  often  doubtful,)  cannot 
weigh  against  the  current  of  authorities,  grounded  on  acknowl- 
edged principles  of  law.  (a) 

Of  course,  it  is  not  essential  to  the  doctrine  that  the  will 
should  describe  the  devisee  as  the  heir  apparent  or  heir  presump- 
tive of  the  testator.  Thus,  a  devise,  "  to  my  eldest  son  B  after 
the  death  of  A,"  would  raise  an  implied  estate  for  life  in  A,  the 
fact  being  that  B  is  the  heir  apparent,  though  not  designated,  as 
such.  The  authorities  do  not  distinctly  inform  us,  however, 
whether,  in  order  to  raise  the  implication,  the  devise  must  be  to 
the  person  who,  according  to  the  state  of  events  at  the  making 
of  the  wiU,  would  be  the  testator's  heir,  or  the  person  who  event- 
ually becomes  such.  The  former  seems  to  be  the  preferable  doc- 
trine ;  for  to  treat  it  as  applying  to,  the  eventual  heir, 
[  467  ]  would  be  to  construe  the  will  according  to  *  subsequent 
events,  in  opposition  to  a  fundamental  principle  of  con- 
struction. If,  therefore,  a  testator  having  two  sons,  A  and  B, 
devise  real  estate  to  B  (the  younger  son)  after  the  decease  of  his 
(the  testator's)  wife,  this  would  not,  it  is  conceived,  give  to  the 
wife  an  estate  for  life  by  implication,  though  it  should  happen 
that,  by  the  decease  of  A,  the  elder  son,  without  issue  in  the 
testator's  lifetime,  the  younger  son  (i.  e.  the  devisee)  had  become 
his  heir.     On  the  other  hand,  if  a  testator,  whose  issue  was  an 

(a)  Ex  parte  Rogers,  2  Madd.  455.  See  also  Den  d.  Franklin  v.  Trout,  15  East, 
398,  where,  however,  the  person  in  whose  favor  it  was  said  the  implied  gift  would 
have  been  raised-,  was  himself  heir,  and  the  point,  therefore,  could  not  have  arisen. 


Eathbono  t>.  Dyckman,  3  Paige,  9 ;  Brown  v.  De  Laet,  4  Bro.  C.  C.  534,  535,  and 
Mr.  Eden's  note  (a).;  Eytton  u.  Lytton,  lb.  (Perkins's  ed.)  460,  461,  notes  j  Grout  v. 
Hapgood,  13  Pick.  159,  164  ;  Ferson  v.  Dodge,  23  Pick.  293,  294 ;  Deering  v.  Adams: 
37  Maine,  264. 

An  implication  may  be  rebutted  by  a  contrary  implication,  which  is  equally  as 
strong.    liathbone  v.  Dyckman,  3  Paige,  9. 

Courts  are  riot  permitted  to  give  an  effect  to  the  will  of  a  testator  contrary  to  the 
plain  anil  obvious  import  of  the  terms  used  by  him,  upon  a  mere  conjecture  as  to  his 
intention.    Manigault  v.  Deas,  1  Bail.  Eq.  298. 
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only  daughter,  devised  real  estate  to  such  daughter  after  the  death 
of  his  wife,  and  it  happened  that  he  had  a  son  afterwards  born, 
,  who  survived  him,  the  sound  conclusion  would  seem  to  be,  that 
the  wife  would  take  an  implied  estate  for  life,  though  the  ulterior 
devisee  was  not  in  event  the  testator's  heir  ;  the  result,  in  short, 
being  that  the  implication  occurs  wherever  the  express  devise  is 
to  the  person  who  is  the  testator's  heir  apparent  or  presumptive 
at  the  date  of  the  will,  and  not  otherwise.  Perhaps,  when  the 
distinction  between  a  devise  to  the  heir  and  to  a  stranger  was 
originally  established,  the  difficulty  attending  1;he  application  of 
the  doctrine  to  an  heir  or  heiress  presumptive,  who  is  liable  to 
be  superseded  by  the  birth  of  a  son  of ,  the  testator,  was  not 
sufficiently  considered. 

It  has  been  said  that  the  implication  arises  in  the  case  of  a 
devise  as  well  to  one  of  several  co-heirs,  as  to  a  sole  heir ;  and, 
therefore,  that  where  a  man  devises  to  one  of  his  two  daughters, 
(his  co-heiresses,)  after  the  death  of  his  wife,  she  (the  wife)  takes 
an  estate  for  Jife  by  implication,  (a)  This,  it  must  be  admitted, 
is  a  considerable  extension  of  the  doctrine^  and  carries 
it  beyond  the  principle  *on  which  it  is  founded,  since  [  468  ] 
there  seems  to  be  not  the  same  absurdity  in  supposing 
a  testator  to  give  to  one  of  his  co-heiresses  after  the  death  of 
another  person,  intending  it  to  descend  to  aWin  the  mean  time, 
as  where  the  devisee  is  the  same  and  the  only  individual  upon 
whom  the  intermediate  interest  would  have  descended.  The 
point,  too,  rests  rather  on  dictum  than  decision,  for  the  case  in 
which  Lord  Cowper  advanced  this  position  was  decided  upon 
another  point,  and  it  is  not  to  be  found  in  the  contemporary 
reports  of  the  same  case  ;  but  it  was  referred  to  arguendo  as  a 
settled  rale  of  law  in  another  case,  [b) 

In  cases,  too,  which  are  the  converse  of  the  last,  viz:  where 
there  is  a  devise  to  the  heir  and  other  persons  after  the  decease 
of  A,^  the  implication  would  seem,  looking  at  the  reason  and 
principle  of  the  doctrinef  not  to  arise,  (as  there  is  no  incongruity 
in  the  supposition  that  the  testator  intended  the  heir  to  take  a 
share  at  the  period  in  question,  and  the  entirety  in  the  mean 
time,)  yet  the  contrary  was  decided  in  the  recent  case  of  Black- 
well  V.  BuU,  (c)  where  a  testator  devised  in  the  following  words : 
"  In  the  first  place,  my  will  and  wish  is,  that  my  business  of  a 
cheesemonger  be  carried  on  by  my  wife  and  my  son  jointly,  for 
the  mutual  benefit  of  my  family ;  and  I  likewise  will  and  devise,. 

{a)  Hutton  ».  Simpson,  2  Vera.  723;    S.  C.  nom.  Simpson  v.  Hornsby,  Gilb.  Eq,. 
Rep.  115. 

(6)  Willis  V.  Lucas,  1  f .  W.  472. 
(c)  1  Kee.  176. 

1  See  Dashwood  v.  Peyton,  18  Ves.  (Snmner'd  ed.)  27,  49,  Mr.  HoTenden's  note- 
(4) ;  4  Kent,  (5th  ed.)  541,  and  note. 
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in  trust,  all  my  property,  for  the  following  purpose,  that  is  to  say, 
that,  at  my  wife's  decease,  the  whole  of  my  property,  of  whatever 
nature  or  description,  as  well  freehold  as  personal,  shall  be  , 
equally  divided  amongst  my  children,  J,,  R.,  W.,  M,  and  C, 
their  executors  or  assigns."  One  of  these  cliildren  was  the  heir- 
at-law.     Lord  Langdale,  M.  R.,  was  of  opinion  that,  on  the 

whole  will,   it  was   the   evident    intention   that  the 
[  469  ]      *  widow  should  take  a  life  interest  in  both  the  real  and 

personal  estates,  though  he  admitted  that,  as  to  the 
real  estatie,  (a)  the  case  was  not  w'ithout  difficulty. 
^y  Where,  however,  there  is  an  anterior  express  devise  for  life,  of 
part  of  the  lands,  to  the  person  on  whose  decease  the  devise  in 
question  is  to  take  effect,  the  implication  has  been  sometimes 
avoided,  by  having  recourse  to  what  may,  for  convenience  of 
distinction,  be  called  the  distributive  consteuction,  by  which  the 
words  after  the  death  are  applied  exclusively  to  the  lands  devised 
expressly  for  life ;  and  the  words  of  devise,  without  these  ex- 
pressions of  postponement,  are  applied  to  the  rest  of  the  property, 
which,  therefore,  passes  immediately  to  the  devisees :  a  construc- 
tion which,  doubtless,  was  adopted  in  the  first  instance  on  ac- 
count of  the  improbability  that  a  testator  should  intend  a  person 
to  whom  he  had  expressly  given  part,  to  take  the  rest  by  impli- 
cation. But  the  rule  seems  not  to  have  been  restricted  (as  this 
reasoning  would  imply)  to  cases  in  which  the  devise  over  is  to 
the  heir,  but  has  obtained  where  such  devise  was  to  a  stranger, 
and  in  which,  as  the  estate  would,  if  the  devise  were  postponed, 
devolve  to  the  heir  in  the  mean  time,  and  not  belong  to  the 
devisee  for  life  by  implication,  there  would  seem  to  be  no  reason 
for  denying  to  the  words  of  postponement  their  full  effect,  in 
regard  to  all  the  subjects  of  devise. 

Thus  in  the  case  of  Cook  v.  Gerrard,  {b)  where  the  testator, 
Sir  R.  Kempe,  being  seised  of  demesne  lands  in  fee,  and  also  of 

the  reversion  of  other  lands  expectant  on  the  death  of 
[  470  ]      A,  directed  that  his  wife  sh(*ild  have  the  *  demesne 

lands  for  one  year  after  his  death ;  and  then,  after  stat- 
ing that  he  was  desirous  to  continue  the  capital  messuage  in  the 
name  and  blood  of  the  Kempes,  he  devised  the  demesnes  and 
the  reversion  to  B,  habendum  immediately  from  the  expiration 
of  one  year  next  after  his  decease,  and  the  decease  of  A,  for 
the  life  of  B,  he  doing  no  waste.  The  testator  further  directed 
that  B  should,  after  the  death  of  A,  pay  three  annuities  of  ^£20 
each,  by  half-yearly  payments.  The  testator  died,  and  the  year 
expired.     It  was  contended,  that  in  order  to  effect  the  intention 

(a)  In  regard  to  the  personalty,  nb  objection  seems  to  have  been  made  to  the  im- 
plication ;  the  only  resistance  to  the  construction  adopted  by  the  Court  having  pro- 
ceeded from  the  heir.  It  did  not  appear  that  the  real  estate  was  wanted  for  the  pur- 
poses of  the  business.    . 

(h)  1  Saund.  183. 
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of  the  testator,  the  words  must  be  taken  distributiyely  :  First, 
because  if  the  lands  descended  to  the  testator's  daughter  and 
heir,  she  might  change  her  name  by  marriage,  and  then  his  in- 
tention that  the  demesne  lands  should  remain  in  the  name  of 
the  Kempes,  would  be  defeated.  Secondly,  if  A  died  within 
the  year  after  the  testator,  the  annuities  given  by  the  will  could 
not  be  paid,  unless  B  toofe'the  la,nd  immediately  after  the  death 
of  A)  notwithstanding  the  year  was  not  expired,  (a)  And 
thirdly,  if  the  demesne  lands  shpuld  descend  to  the  heir  in  the 
mean  time,  until  the  death  of  A,  then  he  might  commit  what 
waste  be  pleased,  and  there  would  be  no  means  to  prevent  it ; 
which  would  be  directly  against  the  trqe  meaning  of  the  testa- 
tor. The  Court  of  King's  Bench  held,  th?it  the  words  of  the 
will  should  be  taken  distributively,  and  that  B  had  good  title 
to  the  demesne  lands  after  the  expiration  of  the  year,  and  before 
the  death  of  A. 

So,  in  the  case  of  Simpson  v.  Hornsbyj  0)  where  a  testator 
devised  to  his  wife  for  life  all  his  lands  in  J.,  find  after 
the  *  death  of  his  fvif/e,  he  devised  all  his  lands  in  J.,  [  471  ] 
and  certain  other  lands,  and  all  other  his  real  estate 
whatsoever,  to  hJs  daughter  B  and  the  heirs  of  her  body,  with 
remainder  to  his  daughter  J.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail.  Lord  Chancellor  Cowper  was  of  opinion, 
that  the  wife  took  nothing  by  implication,  and  that  she  was 
entitled  to  a  life  estate  in  only  those  lands  which  were  ex- 
pressly devised  to  her ;  and,  that  the  rest  of  the  real  estate  was 
intended  to  pass,  by  the  will,  immediately  to  B. 

Again,  in  the  case  of  Doe  d.  Annandale  v.  Brazier,  (c) 
where  the  testator  gave  to  B  the  rents  of  a  messuage  situate 
in  A,  for  his  life,  and  after  the  decease  of  the  said  B  he  gave  the 
same  rents,  together  with  the  rents  of  all  his  other  houses  and 
lands  in  A  aforesaid,  unto  certain  persons  for  their  Jives  and  the 
Me  of  the  survivor,  with  remainder  over.  Tlie  question  was,, 
whether  these  devisees  were  entitled  to  the  other  lands  at  A 
immediately  on  the  testator's  decease,  or  not  until  after  the 
death  of  B  ;  and  it  was  decided,  that  the  words  "  from  and 
after  the  decease  of  the  said  B"  were  to  be  confined  to 
the  lands  devised  to  B  for  his  life,  and  did  not  postpone 
the  interest  of  the  devisees  in  question  in  the  rest,  until  that 

period- 

A  different  construction,  however,  prevailed  in  the  case  of 
AspinaU  v.  Petvin,  {d)  where  a  testator  devised  his  real  estate 

(a)  This  argument  supposes,  th?,!  if  both  were  postponed  for  the  life  of  A,  then 
bath  would  be  postponed  for  the  year. 

(6)  1  Pre.  Ch.  439,  452;  2  Vern.  723,  stated  from  the  Registrar's  book;  9  Bam. 
&  C.  228.  See  also  Boqn  v.  Cornforth,  2  Yes.  Sen.  276,  where,  however,  the  con- 
struction was  aided  by  ,the  context. 

(c)  5  B.  &  Aid.  64. 

(d)  1  Sim.  &  S.  544.    It  was  ingeniously  argued  in  this  case,  that  as  J.  was  heir, 

VOL.  I.  38 
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to  trustees,  in  trust,  to  pay  one  moiety  of  the  rents  to 
[  472  ]  *  his  wife  E.  for  life,  and  the  other  moiety  to  his  son 
W.,  (who  was  Ms  heir-at-law,)  amd  after  the  death  of 
his  said  wife,  upon  trust,  to  convey  the  same  hereditaments 
unto  W.  in  fee  ;  but  if  he  died  without  issue  in  the  lifetime  of 
the  wife,  then,  upon  trust,  after  the  death  of  the  wife,  to  convey 
the  same  to  testator's  nephew  J.  in  fee.  W.  died  without  issue, 
in  the  lifetime  of  the  wife  ;  and  the  question  was,  whether  J. 
was  entitled  immediately  to  the  moiety  of  the  rents i  not  ex- 
pressly devised  to  the  wife,  and,  if  not,  whether  she  did  not 
take  it  by  implication,  (a)  Sir  J.  Leach,  V.  C,  after  very  clear- 
ly laying  down  the  general  rule  as  before  stated,  considered 
this  to  be  the  common  case  of  a  devise  to  a  stranger  after  thfe 
death  of  A;  and  that,  accordingly,  no  estate  was  raised  in  E. 
by  implication,  but  the  moiety  in  question  for  her  life  descended 
to  the  testator's  heir-at-law. 

It  is  remarkable  that  the  point  suggested  by  the  class  of 
cases  under  consideration,  was  not  presented  to  the  view  of  the 
Court  in  this  case,  namely,  that  the  words  referring  to  the  death 
of  the  wife,  applied  exclusively  to  the  moiety  before  devised  to 
Jier,  and  did  not  prevent  W.  from  taking  the  other  moiety  im- 
mediately ;  but,  perhaps,  the  frame  of  the  wiU  scarcely  admitted 
of  such  a  construction.  The  words  "  after  the  death  of  my 
wife,"  had  been  just  before  used  in  reference  to  both  moieties, 
in  the  devise  to  the  son,  and  the  terms  of  the  executory  trust 
seemed  to  import  that  no  conveyance  was  to  be  made  to  J. 
until  the  death  of  the  wife. 

This  decision,  therefore,  appears  not  to  clash  or  interfere  with 
the  preceding  cases,  which  might  seem  to  have  established  the 
distributive  construction  as  the  ordinary  rule  ;  but  we 
[  473  ]  *  are  taught  not  so  to  consider  them  by  a  recent  decis- 
ion, in  which  all  the  cases  in  favor  of  this  construc- 
tion were  treated  as  standing  on  special  grounds,  and  as  con- 
stituting an  exception  to  the  general  rule. 

The  case  here  alluded  to  is  King  v.  Inhabitants  of  Ring- 
stead,  (b)  where  a  testator  devised  to  his  daughter  Elizabeth, 
the  widow  of  his  late  son  T.  M.,  part  of  a  messuage,  to  hold  to 
her  and  her  assigns  for  the  term  of  her  natural  life,  if  she  should 
so  long  continue  a  widow ;  and  from  and  after  her  decease,  or 
day  of  marriage,  he  gave  the  same  and  other  real  property 

as  well  to  the  testator  as  to  W.,  in  the  events  on  which  the  estate  was  given  to  him, 
namely,  the  death  of  W.  without  issue,  it  came  within  the  principle  of  the  case  of  an 
estate  given  to  the  heir  after  the  death  of  the  widow  ;  but  the  answer  to  this  reasoning 
is,  that  in  those  events  the  vacant  interest  did  not  necessarily  devolve  upon  J.,  as  W. 
in  his  lifetime  might  have  devised  or  otherwise  aliened  it ;  and,  consequently,  the 
argument  founded  on  the  absurdity  of  his  taking  both  did  not  apply. 

(a)  No  arguments  appear  to  have  been  advanced  in  favorof  the  hypothesis,  that  if 
the  widow  did  not  take,  it  descended  to  the  heir. 

(5)  9  Bam.  &  C.  218. 
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therein  mentioned,  unto  the  four  children  of  his  late  son  T.  M., 
deceased,  their  heirs  and  assigns  forever.  It  was  contended, 
on  the  authority  of  the  preceding  cases,  that  the  words  were  to 
be  construed  distributively,  and  consequently,  that  the  children 
took  an  immediate  estate  in  possession  in  the  property  not 
devised  to  the  wife ;  but  the  Court,  "after  taking  an  elaborate 
view  of  those  cases,  and  showing  that  in  each  of  them  the 
intention  of  the  testator,  as  collected  from  the  context  of  the 
will,  required  such  a  construction,  considered  that  they  did  not 
apply  to  the  will  under  discussion,  where  the  words  must  be 
construed  in  their  ordinary  grammatical  sense.  It  was  held, 
therefore,  that,  until  the  death  or  marriage  of  the  son's  widow, 
the  estate  not  devised  to  her  descended  to  the  testator's  heir- 
at-law. 

It  wiU  be  perceived  that,  as  in  this  case  the  widow  took  no 
implied  estate,  (the  express  devise  on  her  decease  or  marriage 
not  beitig  to  the  heir  of  the  testator,)  the  construction  adopted 
by  the  Court  did  not  involve  the  difficulty  of  giving  by  impli- 
cation to  a  person,  in  the  lands  not  expressly  devised  to  her, 
an  estate  corresponding  to  that  which  she  derived  in  the 
lands  so  devised,  in  opposition  to  the  maxim,  ex- 
pressio  unius  est  exclusio  *  alterius.  Had  it  been  [  474  ] 
attended  with  this  result,  the  conclusion  of  the  Court 
might  have  been  different.  Possibly  the  distributive  con- 
struction wUl,  in  future,  be  (as  it  ought  originally  to  have  been) 
restricted  to  such  cases ;  but,  considering  how  extremely  slight 
is  the  difference  of  language  in  the  wiU  which  was  the  subject 
of  adjudication  in  the  last  case,  (King  v.  Ringstead,)  and  in 
some  of  the  preceding  cases,  particularly  Simpson  v.  Hornsby, 
it  must  be  confessed  that  the  case  of  King  v.  Eingstead  does 
not  place  the  doctrine  on  such  a  footing  as  to  exclude  future 
controversy. 

The  position  that  a  devise  to  the  heir  after  the  death  of  A 
creates  in  A  an  implied  estate  for  life,  supposes  that  the  will 
does  not  contain  a  residuary  devise ;  for  a  clause  of  this  nature 
would,  by  disposing  of  such  intermediate  estate,  and  thereby 
intercepting  the  descent  to  the  heir,  clearly  exclude  all  ground 
for  the  implication.  Thus,  if  a  testator  devises  Whiteacre 
to  his  heir  apparent  or  heir  presumptive  after  the  death  of 
his  wife,  and  in  the  same  wiU  devises  the  residue  of  his  real 
estate  to  A,  (a  stranger,)  since  the  estate  for  life,  not  included 
in  the  devise  to  the  heir,  would,  if  no  implied  gift  were 
raised,  pass  to  A  as  real  estate  not  otherwise  disposed  of, 
which  might  possibly  be  intended,  the  residuary  devisee,  and 
not  the  wife,  would,  it  is  conceived,  take  the  estate  during  her 

life. 

'  Another  remark  is,  that  where  the  will  contains  a  residuary 
disposition  of  real  estate,  a  devise  of  particular  lands  to  the 
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residuary  deVisee;  to  feifce  effect  ifi  pdsSeSSioh  on  the  decease  of 
aliother  person,  supplied  exactly  the  same  argument  for  imply- 
ing an  estate  for  life  in  that  perfeoil,  as  a  similar  devise,  iii  the 
cases  alre&dy  disciiSsed,  to  the  heir ;  for  to  BUppbse  that  the 
testator  intends .  lands,  which  he  has  specifically 
[  475  ]  devised  to  the  residuary  *  devisee  at  the  death  of  A, 
to  go  to  him  in  the  mean  time  under  the  residuary 
clause,  involves  precisely  the  same  absurdity  as  to  suppose 
that  an  heir  is  intended  to  take  imiiiediately  what  is  expressly 
given  to  him  at  A  future  period;  and,  therefore,  in  the  case 
supposed,  A  would,  undoubtedly,  have  an  estate  for  life  by 
iniplication. 

As  a  devise  to  a  stranger  after  the  death  of  A  creates  no 
estate  in  A  by  implication  in  the  mean  time,  it  might  seem  to 
follow  that  a  devise  to  the  survivor  of  several  persons  would 
not  raise  an  estate  by  implication  in  the  whole  during  their 
joint  lives ;  but  in  the  actual  state  of  the  authorities^  it  would 
be  hazardous  to  advance  any  such  propositiort,  seeing  that,  in 
one  instance  at  least,  a  different  cohstruction  prevailed,  though 
certainly  not  withdut  some  aid  from  the  context.  A  testator  (a) 
devised  lands  at  T.  to  trustees,  in  trust,  to  receive  the  rents  and 
profits  during  the  lives  of  his  four  daughters  and  the  survivor  of 
them ;  and  "  afterwards  to  pay  such  rents  and  profits  to  and 
among  such  survivor,  and  the  child  or  children  of  such  my 
datighters  who  shall  first  happen  to  die ;  and  from  and  im- 
mediately afterthe  decease  of  my  said  four  daughters,  my  will 
is,  that  they  do  sell  the  premises,  arid  pay  the  moneys  arising 
therefrom,  in  foUr  eqiial  parts,"  to  the  Children  of  his  daughters. 
By  a  subsequent  iclfeUse,  he  bequeathed  his  chattels  among  his 
children,  except  his  daughter  H.  who  was  only  to  receive  three 
shillings  a  week  during  her  life,  or  Until  her  "  distributoi-y  share 
were  exhausted,"  out  of  his  estate  at  T.,  for  her  sep- 
[  476  ]  arate  tise.  The  OoUrt  was  clearly  of  opinion  *  that 
the  testatot  never  intended  to  leave  all  his  daughters 
without  any  provision  until  three  of  them  were  dead ;  and  with 
reference  to  the  subsequent  claiise,  which  showed  that  his 
daughter  H.  was  in  his  opinion  entitled  for  life,  they  held  all 
the  daughtets  to  take. 

Cases  the  converse  of  the  preceding  have  sometimes  occurred, 
namely,  where  the  itacome  is  expressly  disposed  of  during  the 
joint  lives  of  several  co-devisees  or  co-legatees  only,  with  a  gift 
ovet  on  the  decease  of  the  survivor,  thus  leaving  unprovided  fot 
the  destiriation  of  th6  i'ritei'riiediate  interest  accruing  in  the  inter- 

(a)  Saunders  v.  Low,  2  Sir  W.  Black.  loU.  For  other  cases,  in  wliicli  the  impli- 
cation arising  from  the  whole  will  was  held  to  be  equivalent  to,  and  to  supply  the 
place  of  a  direct  gift,  see  White  v.  Barber,  5  Burr.  2703 ;  Brown  v.  De  Laet,  4  Bro. 
Q.  C.  527i(Crowder  v.  Clowes,  2  Vea.  Jun.  449;  Wainewright  u.  Waiuewright  3 
Ves.  558.  ' 
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val  between  the  determination  of  the  joint  lives  and  the  death 
of  the  survivor.  In  several  such  cases,  (a)  the  interest  in  ques- 
tion  has  been  held  to  belong  to  the  survivors,  either  under  an 
implied  gift  to  them,  or  in  virtue  of  the  right  of  survivorship  in- 
cident to  a  joint  tenancy ;  and  the  latter  seems  to  have  been  the 
chosen  ground  of  determination,  though  this  result  was  only 
attainable  by  the  rejection  of  words  which,  unless  controlled  by 
the  context,  would  have  had  the  effect  of  making  the  co-devisees 
or  co-legatees  tenants  in  common. 

In  the  case  of  Townley  v.  Bolton,  (b)  the  bequest  was  in  these 
words  :  « I  give  to  my  sister  M.  T.  and  her  husband  G.  S.  T., 
.£50  per  annum  Long  Annuities  for  their  joint  lives,  and  after 
their  decease,  to  go  to  my  own  nephew  C.  P."  Sir  J.  Leach, 
M.  R.,  held,  that  the  gift  over,  being  after  the  decease  of  the 
husband  and  wife,  it  was  plain  that  the  testator  intended  that 
the  survivor  should  be  entitled. 

Here,  too,  it  is  doubtful  whether  the  survivor  became  entitled 
by  the  effect  of  the  implication  of  a  gift  in  remainder 
*  for  life,  expectant  on  the  determination  of  the  joint  [  477  ] 
lives,  or  as  surviving  joint  tenant  for  life,  the  words 
"  for  their  joint  lives,"  (which,  otherwise,  would  have  determined 
the  interest  of  both  on  the  death  of  either,)  being  rejected.  The 
latter  appears  to  have  been  the  ground  taken  in  the  arguments 
at  the  bar. 

In  the  case  of  Jones  v.  Randall,  (c)  a  testator  bequeathed  an 
annuity,  upon  trust,  for  A  for  life,  and  after  her  death  to  pay 
and  divide  the  same  amongst  the  children  of  A.  who  should 
happen  to  survive  her,  in  equal  shares  if  more  than  one  child, 
and  if  but  one  chUd,  then  to  such  only  child  ;  such  annuity  to 
be  paid  during  the  lives  of  such  children,  and  the  life  of  the  sur- 
vivor of  them.  It  was  contended  that  the  survivors  were  enti- 
tled by  implication  ;  but  Sir  T.  Plumer,  M.  R.,  held,  that  the 
argument,  that  because  the  annuity  was  for  the  life  of  the  sur- 
vivors, therefore  the  survivors  were  to  take,  amounted  only  to 
conjecture.  The  children  took  as  tenants  in  common  an  annu- 
ity for  their  Kves,  and  for  the  life  of  the  survivor. 

The  general  principles  before  stated,  as  governing  the  doc- 
trine of  implication,  in  regard  to  real  estate,  it  is  conceived,  are 
applicable  to  bequests  of  personal  estate,^  including  terms  for 
years ;  although  certainly  the  reason  on  which  the  doctrine  is 
professedly  founded,  namely,  that  the  heir  is  not  to  be  disin- 

(a)  Tuckerman  v.  Jefferies,  3  Bac.  Abr.  681,  (Gwillim's  ed.)  81  ;  Armstrongs. 
EldridgBf  3  Bro.  C.  C.  215;  Pearce  ti.  Edmeades,  3  You.  &  Coll.  246,  all  stated 
post. 

(6)  1  My.  &  K.  148. 

(c)  1  Jac.  &  Walk.  100. 

1  In  White  v.  Green,  I  Battle,  Eq.  C^es,  50,  It  is  said  that  this  rule,  that  a  gift  by 
will  to  A  after  the  death  of  B  is  a  gift  to  B  for  life  by  implication,  is  to  be  confined 
to  estates  of  inheritance,  and  is  not  to  be  applied  to  personal  estates. 
38* 
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herited  byEtny  implication  other  than  a  neceissary'one,  iapplies 
exclusively  to  Teal  estate. 

In  an  early  case,  (a)  it  was  held  by  fbree  Justices,  thatt  'if  a 

taan  gave  a  term  to  his  son,  after  the  death  of  the  wife 

[  478  ]      *  of  the  testator,  this  shall  not  raise  any  estate  in  the 

wife,  because  it  does  not  appear  that  his  intent  was  so, 

inasmuch  as  the  son  ought  not  to  have  it  by  the  law  by  the 

death  of  the  testator  without  any  devise,  but  the  executor. 

But  in  Doe  d.  Bendall  v.  Summerset,  (b)  where  A.,  possessed 
of  a  term  of  ninety-nine  years,  determinable  on  the  lives  df  his 
daughter  B.  and  J.  S.,  bequeathed  the  premises  to  his  daughter 
M.  after  the  death  of  his  daughter  B.,  during  the  life  of  J.  S. ; 
Mr.  Justice  Willes  a;nd  Mr.  Justice  Blackstone  held  that  B.  took 
an  estate  for  life  by  implication. '  A  strong  probable  implication 
was,  they  said,  sufficient ;  it  need  not  be  a  necessary  implication. 
Mr.  Justice  Willes,  it  is  said,  spoke  slightingly  of  the  case  in 
Moore;  and  Mr.  JtiStice  Blackstone  still  more  slightliigly  of  the 
case  in  CroTte  James,  which  he  observed  was  not  determined, 
but  was  only  upon  a  collateral  point. 

If  the  case  of  Doe  v.  Summerset  is  to  be  considered  as  identi- 
fied With  a  proposition,  that  the  bequest  Of  a  term  of  years  to  B 
after  the  death  of  A,  gives  a  life  interest  to  A  by  implication, 
it  is  as  difficult  to  reconcile  it  with  the  case  of  Horton  v.  Hor- 
ton,  as  with  sound  principle.  The  case  is  not  implicitly  to  be 
telied  upon  unless  it  can  be  referred  to  the  special  circumstance 
that  the  bequest  over  was  to  one  of  the  testator's  danghtters, -w-ho 
would  have  been  entitled  to  a  share  of  the  undisposed-of  inter- 
est, as  one  of  his  next  of  kin  ;  and,  consequently,  the  case  can 
be  considered  as  falling  within  the  principle  of  the  doctrine  ad- 
vanced in  Hutton  v.  Sinipson,  and  Willis  v.  Lucas,  that  a  devise 
to  one  of  several  co-heiresstes,  after  the  death  of  A,  raises  in  A 
an  estate  for  life  by  irtiplicatioii.  (c)  It  is  true  that  in 
[  479  ]  Horton  v.  Hortdn  the'  bequest  over  was  to  i;he  *  testa- 
tor's son,  and  who  therefore  stood  in  the  same  relation 
oi  next  of  kin  ;  but  in  that  case  there  was  an  appointment  of  an 
executor,  which,  in  the  then  state  of  the  law,  was  a  disposition 
of  aU  the  personal  estate,  and  might  therefore  be  considered  to 
exclude  the  principle.  The  argument  would  certainly  be  much 
stronger  if  the  legatee  of  the  future  interest  Were  the  sole  person 
entitled,  in 'the  character  of  next  of  kin,  residuary  legatee,  or  ex- 
ecutor, to  the  intermediate  interest,  being  specifically  undisposed 
of.  The  analogy  to  a  devise  of  real  estate  to  the  heir,  after  the 
death  of  A,  would  then  be  riiore  striking. 

(a)  Horton  v.  Horton,  Cro.  Jack.  74;  S.  C.  nom.  Burton  v.  Horton,  8  Vin.  Abr. 
Copyh.  214,  pi.  3.  See  also  Bayman  v.  Gold,  Moore,  635,  where,  however,  the  point 
did  not  arise,  as  the  wife,  at  whose  death  the  property  was  devised,  was  appointed  ex- 
ecutrix, and  became  entitled  quacunque  via. 

(J)  5  Burr.  2608. 

(c)  But  as  to  which,  see  ante,  467. 
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It  must  be  confessed,  however,  that  in  some  cases  of  a  more 
recent  date,  a  similar  inclination  is  manifest  towards  construing 
^generally  a  bequest  of  personalty  at  the  death  of  A,  to  give  to 
A  a  prior  life  interest  by  implication ;  and  this  construction 
prevailed  in  one  instance  where  there  was  an  express  gift  to 
the  same  legatee  determinable  during  her  life.  Thus,  ^n  Bird 
V.  Hunsdon,  (a)  where  a  testator  directe_d,  after  payment  of 
debts  and  legacies,  the  residue  of  his  money  to  be  put  into 
government  security,  and  the  interest  to  be  paid  to  bring  up 
and  educate  M.,  adding,  "the  said  M.  to  have  the  interest  so 
long  as  she  continues  single  and  has  no  child;  and  when  it 
shall  please  God  to  call  her,  that  money  shall  come  to  my 
brother's  and  sister's  children,  all  share  alike."  M.  married  and 
had  a  child  ;  nevertheless  she  was  held  to  be  entitled  to  the  in- 
come during  the  remainder  of  her  life.  Sir  T.  Plumei;,  M.  E.., 
observed,  that  the  testator  contemplated  three  periods :  "  First, 
he  gives  the  interest  for  maintenance,  that  is,  during  minority ; 
and,  again,  for  maintenance  after  minority,  while  she 
lives  single  and  has  *  no  child.  To  the  third  period,  [  480  ] 
the  interval  between  her  marriage  and  her  death,  there 
are  no  words  expressly  applicable ;  but  the  interest  being  first 
given  to  a  favored  object,  and  the  capital  not  given  over  till  the 
death  of  that  person,  the  Court  is  driven  to  the  necessity  of  say- 
ing, either  that  there  is  intestacy  during  the  remainder  of  her 
life,  or  that  she  is  to  take  during  her  whole  life.  The  latter 
seems  the  more  reasonable  alternative.  , 

III.  Hitherto  the  doctrine  of  implication  has  been  viewed 
chiefly  in  its  application  to  the  simple  case  of  devise  or  bequest 
on  the  decease  of  some  person  or  persons ;  but  it  is  obvious 
that  the  principle  may  come  under  consideration  in  a  some- 
what more  complex  form,  as  where  the  event,  upon  which  the 
express  devise  is  to  take  effect,  is  the  death  of  a  person,  com- 
bined with  some  other  contingency.  For  instance,  in  ithe  case 
of  a  devise  to  B,  in  the  event  of  A  dying  under  age ;  in  which 
case,  as  there  is  no  devise  to  A  in  the  alternative  event  of  his 
attaining  his  majority,  the  question  arises,  whether  he  can  take 
the  fee  (6)  by  implication  in  such  event.  If  B  were  the  tes- 
tator's heir  apparent  or  presumptive,  there  would  be  no  diffi- 
culty in  arriving  at  the  affirmative  conclusion ;  the  case  then 
being  evidently  analogous  to/ that  of  a  devise  to  the  heir,  to  take 
effect  in  possession  on  A's  decease,  which,  we  have  seen,  raises 
an  estate  for  life  in  A.  By  parity  of  reason,  it  would  seem  that 
a  devise  to  a  stranger,  in  the  event  of  A  dying  under  age,  sup- 
plies no  more  valid  ground  for  holding  A  to  take  an  estate  in 

(a)  2  Swans.  342.     See  also  Blackwell  v.  Bull,  1  Kee.  176,  ante,  468. 

(b)  Whj,  it  may  be  asked,  a  fee  ?    On  this  point  vide  Purefoy  v.  Rogers,  2  Saund. 
388,  and  other  cases  discussed  post. 
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fee  by  implication,  than  is  afforded  for  the  implication 
[  481  ]       of  an  estate  for  *  Hfe  to  a  person  on  whose  decease 

the  lands  are  devised  to  a  stranger :  for  a  testator  may 
intend  the  fee  to  descend  to  the  heir  on  the  alternative  contin- 
gency of  A  attaining  his  majority.  And,  perhaps,  the  authori- 
ties, rightly  considered,  do  not  militate  against  this  hypothesis  ; 
for  though  an  estate  in  fee  was  held,  in  one  instance,  to  arise 
by  implication  under  such  a  devise,  to  a  person  who  was  not 
the  testator's  heir,  yet  the  construction  was  founded  on  reason- 
ing partly  derived  from  the  context. 

Thus,  in  Goodwright  d.  Hoskins  v.  Hoskins,  (a)  a  testator  be- 
queathed uptb  his  son  Richard  certain  leasehold  premises  called 
S.,  to  hold  the  same  unto  his  said  son  Richard  until  his  (R.'s) 
son  Thomas  should  attain  the  age  of  twenty-one  years,  and  no 
longer ;  but  in  case  his  said  son  Thomas  should  die  in  his 
minority,^  then  the  testator  gave  the  said  leasehold  premises 
unto  John  and  Richard,  sons  of  the  said  Richard,  or  either  of 
them,  attaining  the  a,ge  of  twenty-one  years  as  aforesaid ;  and 
he  desired  .that  his  premises  at  S.  might  be  quitted  and  deliv- 
ered up  as  aforesaid  by  his  said  son  Richard;  and  the  testator, 
in  a  certain  event,  revoked,  but  otherwise  confirmed,  the  said 
bequest  of  S.,  and  the  other  legacies  given  to  his  son  Richard's 
family.  Thomas  attained  twenty-one,  and  was  held  to  be 
entitled ;  Lord  Ellenborough  relying  much  upon  the  direction 
that  the  premises  should  be  quitted  and  delivered  up  as  afore- 
said by  the  testator's  son  Richard,  that  is,  when  Richard's  son 
Thomas  came  of  age,  to  Thomas  ;  "  for  to  whom  else"  (said  his 
Lordship)  "  could  Richard  deliver  up  the  possession  in  that 
event  ?  " 

But  might  not  these  words  (which  merely  imported  hy  whom 

the  premises  were  to  be  delivered  up)  have  been  satis- 
[  482  ]      fied  by  their  delivery  up  to  any  person  entitled  *  under 

or  dehors  the  will  ?  Unless '  Thomas  were  to  become 
entitled  at  twenty-one,  the  limitation  over,  in  case  he  died  under 
that  age,  was  certainly  very  absurd,  and  the  case  may  be  con- 
sidered as  somewhat  analogous  in, principle  to  those  in  which  a 
devise  has  been  enlarged  to  a  fee  by  such  a  devise  over.  (6) 

This  case  was  much  relied  on  in  the  recent  case  of  Davis  v. 
Davis,  (c)  in  support  of  the  argument  for  raising  an  implied  gift 
to  the  testator's  daughter  from  the  following  words :  "  It  is  my 
wish  that  my  brother  S.  be  my  executor,  to  arrange,  dispose  of, 
and  settle  all  my  affairs;  and  I  appoint  him  guardian  to  my 
daughter."  Sir  J.  Leach,  M.  R.,  decided  in  favor  of  the  impli- 
cation.    He  said,  that  it  was  plain  it  was  not  the  intention  of 

(a)  9  East,  306.  ((,)  Vide  post, 

(c)  1  Russ.  &  My.  210. 

1  See  4  Kent,  (5th  ed.)  541  ;  Cassell  v.  Cooke,  3  Serg.  &  K,  290. 
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the  testator  that  his  brother  should  take  a  beneficial  interest, 
but  that  he  should  only  arrange  and  settle  his  affairs  ;  and,  from 
his  appointment  as  guardian  to  the  daughter,  it  was  to  be  im- 
plied that  the  arrangement  and  settlement  were  to  be  for  her 
benefit ;  but  Lord  Brougham,  on  appeal,  reversed  this  decree, 
his  Lordship  conceiving  that  there  was  nothing  in  the  language 
or  provisions  of  the  will  from  which  a  bequest  to  the  daughter 
could  be  safely  and  reasonably  implied.  He  observed,  that  the 
cases  of  Newland  v.  Shepard,  (a)  and  Goodright  v.  Hoskins, 
(the  former  of  which  had  been  often  questioned,  and  the  latter 
had  been  rested  by  Lord  Ellenborough  on  special  grounds,)  fell 
far  short  of  this. 

*  IV.  Where  a  testator  gives  several  distinct  sub^  [  483  ] 
jects  of  disposition  to  trustees,  and  then  proceeds  to  » 
dispose  of  the  equitable  or  beneficial  interest  in  terms  applicable 
to  one  of  those  subjects  only,  there  is  no  necessary  implication 
that  he  intended  the  legal  and  equitable  disposition  to  be  co- 
extensive, though  it  may  be  highly  probable  that  he  did  so, 
and  more  especially  when  the  omitted  subject  is  convenient 
(though  not  essential)  to  the  enjoyment  of  the  other. 

As  in  the  case  of  StUbbs  v.  Sargon,  (b)  where  a  testatrix  de- 
vised to  trustees  and  their  heirs,  her  copyhold  dwelling-house, 
(wherein  she  principally  resided,)  garden  and  ground,  tog-ether 
with  the  furnitiire  and  effects  therein,  and  the  coach-house  and 
stable  thereto  belonging,  and  also  the  ten  cottages,  and  two 
new  cottages  built  by  her,  with  their  appurtenances  at  L.,  upon 
trust,  that  the  trustees  and  the  survivors,  &c.,  and  the  heirs  or 
assigns  of  the  survivor,  should  pay  the  rents  of  the  said  heredita- 
ments to  her  niece  S.  S.,  the  wife  of  G.  S.,  or  permit  and  suffer 
her  to  use  and  occupy  the  said  hereditaments  during  her  life,  to 
the  intent  that  the  same  hereditaments,  and  the  rents,  issues, 
and  profits  thereof,  might  be  for  her  separate  use  ;  and  after  her 
decease  to  G.  S.  for  his  life ;  and  after  his  decease,  upon  trust, 
that  the  trustees  and  the  survivors  and  survivor  of  them,  and 
heirs  or  assigns  of  such  survivor,  should  be  possessed  of  and 
interested  in  the  said  hereditaments,  in  trust  for  such  of  the  tes- 
tatrix's nephews  and  nieces,  or  grand-nephews ,and  grand-nieces, 
as  S.  S.  should  appoint;  and,  in  default  of  appointment,  upon 
trust,  that  the  said  trustees  and  the  survivors  and  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor,  did  and 
should  sell  and  dispose  of  the  said  hereditaments  *  and      [  484  ] 

(a)  2  P.  W.  194.  In  this  case,  (which  is  often  cited,)  a  testator  gave  the  residue  of 
his  real  and  personal  estate  to  trustees,  upon  trust,  to  apply  the,  income  for  the  main- 
tenance of  his  grandchildren  during  minority,  but  went  no  further.  Lord  Macclesfield 
— "  The  intention  is  most  plain,  that  the  grandchildren  should  have  the  surplus,  both 
of  the  real  and  personal  estate,  after  their  age  of  twenty-one." 

(6)  2  Kee.  255  ;  S.  C.  3  Myl.  &  C.  507.^  Compare  this  case  with  Ackers  v.  Phipps, 
QBligh,  N.  S.  431. 
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premises,  (a)  And  the  testatrix  directed  that  the  produce  of 
such  sale  should  constitute  part  of  her  residuary  personal 
estate.  The  will  contained  a  general  residuary  clause,  (b) 
Lord  Langdale,  M.  R.,  held,  that  the  furniture  and  effects  did 
not  pass  to  S.  S.,  but  belonged  to  the  residuary  legatees,  the 
testatrix  having,  in  the  statement  of  the  trusts,  employed  words 
only  applicable  to  the  real  estate;  and  Lord  Cottenham,  on 
appeal,  was  of  the  same  opinion,  his  Lordship  observing,-that 
it  was  probable  the  testatrix  intended  that  the  furniture  and 
effects  should  accompany  the  copyholds,  but  she  had  omitted  to 
declare  such  to  be  her  intention. 

So,  in  the  case  of  Jackson  v.  Noble,  (c)  where  a  testator  gave 
certain  freehold,  copyhold,  and  leasehold  estates,  (particularly 
describing  them,)  and  £1000  three  per  cent,  stock,  to  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  to  hold  the 
last-mentioned  freehold  arid  leasehold  estates,  and  stock,  unto 
the  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
in  trust  for  his  daulghter  A  for  life,  for  her  separate  use ;  and 
after  her  decease,  upon  trust,  to  convey  and  assign  the  several 
last-mentioned  freehold  and  leasehold  estates  and  £1000  stock 
unto  the  heirs,  executors,  administrators,  and  assigns  of  A. 
And  the  testator  empowered  his  daughter  to  grant  leases  of  the 
freehold  and  leasehold  estates  so  given  to  her.  Lord  Langdale, 
M.  R.  held,  that  as  the  testator  had  omitted  all  mention  of  the 
copyhold  estates  after  the  devise  to  the  trustees,  he  could  not 
consider  them  as  comprised  in  the  trust. 

[  485  ]  V.  *  Implied  gifts  may  be  and  often  are  created  by 

powers  of  selection  or  distribution  in  favor  of  a  defined 
class  of  objects ;  for,  where  property  is  given  to  a  person  for  life, 
and  after  his  or  her  decease  to  such  children,  relations,  or  other 
defined  objects  as  he  or  she  shall  appoint,  or  among  them  in 
such  shares  as  the  donee  shall  appoint,  and  there  is  no  express 
gift  over  to  these  objects  in  default  of  appointment,  such  a  gift 
will  be  implied;  the  presumption  being,  that  the  testator  could 
not  have  intended  the  objects  of  the  power  to  be  disappointed  of 
his  bounty,  by  the  neglect  of  the  donee  to  exercise  such  power 
in  their  favor. 

A  leading  authority  for  this  construction  is  the  case  of  Brown 
V.  Biggs,  (d)  where  the  bequest  was,  "  to  such  children  of  my 
nephew  S.,  as  my  nephew  I.  shall  think  most  deserving,  and 

(a)  The  addition  of  the  word  "  premises,"  in  this  instance,  afforded  ground  for  ex- 
tending the  ultimate  trust,  unless  restricted  by  the  preceding  trusts,  to  the  furniture ; 
but  as  the  proceeds  under  this  trust  were  to  form  part  of  the  residuary  personal  estate, 
the  point  was  immaterial. 

{b]  This  fact  is  to  be  assumed,  but  is  not  stated  in  the  report. 
c)  2  Kee.  590. 

(d)  4  Ves.  708  ;  5  Ves.  495 ;  8  Ves.  561,  S.  C.  See  also  Harding  v.  Glyn,  1  Atk. 
469  ;  Cruwys  v.  Colman,  9  Ves.  319  ;  Forbes  v.  Ball,  3  Mer.  437  ;  Walsh  v.  Wallin- 
ger,  2  Russ.  &  My.  78. 
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that  will  make  the  best  use  of  it,  or  (or  was  construed  and,)  to 
the  children  of  my  nephew  W.,  if  any  such  there  are  or  shall  be." 
I.  died  in  the  lifetime  of  the  testator.  Sir  R.  P.  Arden,  M.  R., 
and  subsequently  Lord  Eldon,  after  great  consideration,  held  the 
children  to  be  entitled  under  the  implied  trust. 

And  the  implication,  it  seems,  is  not  repelled  by  the  circum- 
stance that  the  testator  has  expressly  given  the  property  to  the 
persons  who  are  objects  of  the  power,  in  the  event  of  the 
donee  dying  before  him ;  (a)  which  event,  it  is  to  be  observed, 
would  have  prevented  the  power  from  arising ;  so  that  the 
express  gift  and  the  implied  one  are  alternative  and -not  incon- 
sistent. 

An  express  gift  over  in  default  of  appointment,  in  favor  of 
either  the  objects  of  the  power  or  any  other  person,  of 
course  *  precludes  all  implication ;  and  there  is,  it  seems,  [  486  ] 
no  necessary  inference  that  the  testator  intends  that  a 
qualification,  applied  by  him  exclusively  to  the  objects  of  the 
power,  should  be  extended  to  the  objects  of  the  gift,  expressly 
limited  in  default  of  appointment  to  a  class  of  objects  identical 
in  other  respects  with  that  of  the  power. 

Thus,  where  (b)  the  devise  was  to  A  for  life,  with  remainder 
to  the  child  or  children  of  A  him  surviving;  who  should  be  edu- 
cated as  a  member  of  the  Church  of  England  and  be  a  frequenter 
thereof,  and,  in  default  of  such  appointment,  to  the  first  son  of 
A  who  should  be  educated  as  aforesaid  and  be  a  constant  fre- 
quenter of  the  said  church,  and  the  heirs  of  the  body  of  such 
son,  with  divers  remainders  over ;  it  was  contended,  that  as  the 
power  of  appointment  was  restricted  to  "  surviving  "  children, 
the  gift  over  was  to  be  construed  with  a  like  limitation ;  but 
Sir  J.  Leach,  M.  R.,  held,  that  such  a  construction  would  be 
contrary  to  the  force  of  the  expressions  used,  and  was  not  war- 
ranted by  necessary  or  rational  inference. 

A  gift  arising  by  implication,  from  a  power  of  selection  or  dis- 
tribution, however,  applies  to  the  persons  who  are  objects  of  the 
power,  and  to  them  only;  and  consequently,  if  the  appointment 
is  to  be  testamentary,  the  gift  takes  effect  in  favor  of  the  objects 
living  at  the  decease  of  the  donee,  to  the  exclusion  of  any  who 
may  have  died  in  his  lifetime,  and  who  of  course  could  not  have 
been  made  objects  of  an  appointment  by  will,  (c) 

And  it  should  seem,  that  a  gift  arising  by  implication  from  a 
power  of  selection  or  distribution,  in  {a,vov  of  relations, 
will  apply  exclusively  to  the  relations  living  at  *  the      [  487  ] 
death  of  the  donee,  even  though  the  power  is  not  in 
terms  confined  to  an  appointment  by  will,  (d) 

(a)  Kennedy  v.  Kingston,  2  Jac.  &  Walk.  431. 
(6)  Smith  V.  Death,  5  Madd.  371. 

(c)  Walsh  V.  Wallinger,  2  Kuss.  &  My.  78.    See  also  Kennedy  v.  Kingston,  2  Jac. 
&  Walk.  431. 

(d)  Attorney-General  v.  Doyley,  4  Vin.  Abr.  Copyh.  485 ;  Harding  v.  Glyn,  1 
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If  the  subject  of  the  implied  gift  resulting  from  such  a  power 
be  real  estate  of  inheritance,  it  may  be  a  question,  (supposing 
the  will  to  be  regulated  by  the  old  law,)  whether  the  implication 
confers  an  estate  for  life  or  in  fee.  There  would  be  strong 
ground  for  the  latter  construction,  if  the  power  authorized  the 
limitation  of  estates  in  fee.  The  point  was  glanced  at,  but  did 
not  call  for  decision,  in  the  case  of  Casterton  v.  Sutherland,  (a) 

Although  a  power  of  selection  or  distribution  is  usually  pre- 
ceded by  the  rfiservation  of  a  life  interest  to  the  donee,  yet  such 
a  gift,  where  omitted,  will  not  be  implied.  Thus,  it  was  lately 
decided,  that  where  a  testatrix,  after  bequpathing  her  property 
to  her  mother,  requested  her  to  leave  ^£500  to  each  of  her  (the 
testatrix's)  sister  A's  children,  (and  some  legacies  to  other  per- 
sons,) and  the  remainder  to  her  sister  B,  "  to  dispose  of  among 
her  children  as  she  may  think  proper,"  B  herself  took  no  inter- 
est, (b) 

VI.  It  remains  to  consider  the  implication  of  estates  tail. 
According  to-  the  doctrine  which  has  been  the  subject  of  dis- 
cussion in  the  second  section,  it  is  not  to  be  doubted,  that  if 
lands  were  devised  to  the  testator's  heir  apparent  or  heir  pre- 
sumptive in  fee  in  case  A  should  die  without  issue,  {which,  if 
the  will  were  made  before  1838,  would  import  a  gen- 
[  488  ]  eral  failure  of  issue,)  (c)  this  would  make  A  tenant  *  in 
tail,  with  reversion  in  fee  to  the  testator's  heir — the 
event  described  being  precisely  that  which  would  involve  the 
extinction  of  an  estate  tail ;  ,and  it  being  impossible  to'suppose 
that  the  testator  could  intend  to  make  a  devise  to  take  effect  at 
a  future  period,  to  the  very  person  who  would  in  the  absence  of 
disposition  take  the  property  by  act  of  law,  without  intending 
that  it  should  in  the  mean  time  devolve  to  some  other  person. 
The  reports,  however,  do  not  present  exactly  such  a  case. 

It  has  been  l#ng  settled,  however,  that  a  devise,  in  a  will 
which  is  regulated  by  the  old  law,,  to  a  person  indefinitely,  or  to 
a  person  and  his  heirs,  with  a  limitation  over  in  case  he  die 
without  issue,  confers  an  estate  tail,  on  the  ground  that  the  tes- 
tator has,  by  postponing  the  ulterior  devise  until  the  failure, of 
the  issue  of  the  prior  devisee,  afforded  an  irresistible  inference 
that  he  intended  that  the  estate  to  be  taken  by  the  prior  devisee 

Atk.  469;  S.  C.  cited  6  Ves.  501.  The  case  of  Pope  v.  Whitcomh,  as  reported  3 
Mer.  689,  is  contra,  ia  r^ard  to  a  pwer  of  distribution  ;  but,  as  corrected  from  the 
Registrar's  book,  2  Sugd.  Pow.  (6th  ed.)  p.  271,  and  App.  30,  is  an  authority  on  the 
same  side. 

(a)  9  Ves.  44.5. 

(6)  Blakeney  v.  Blakeney,  6  Sim.  52. 

(c)  The  implication  doctrine  discussed  in  the  text  assumes  that  the  words  referring 
to  "  death  without  issue  "  import  an  indefinite  failure  of  issue.  What  force  of  con- 
text is  requisite  to  explain  them  to  be  used  in  any  other  than  this  their  ordinary 
sense,  (which  is  a  subject  of  much  intricacy,  from  the  accumulation  of  authorities,') 
we  shall  have  to  consider  in  a  future  chapter. 
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under  the  indefinite  devise,  should  be  of  such  a  measure  and 
duration  as  to  fill  up  the  chasm  in  the  dispostion,  and  prevent 
the  failure  of  the  ulterior  devise,  which,  as  an  executory  devise 
to  take  eifect  on  a  general  failure  of  issue,  vsrould,  of  course,  be 
void  for  remoteness.!     According  to  some  early  cases,  however, 
an  express  estate  for  life  cannot  be  so  enlarged  into  an  estate 
tail  by  implication,  on  the  ground  that  implication  can  only  be 
admitted  in  the  absence  of,  and  never  in  contradiction  to,  an 
express  limitation.     But  in  the  case  of  Bamfield  v.  Popham,  (a) 
(which  is  the  authority  usually  adduced  for  this  doc- 
trine,) the  conclusion  at  which  the  *  Court  arrived  may      [  489  ] 
be  sustained  upon  other  grounds ;  if  not,  it  has  been 
overruled  by  numerous  decisions,  (*)  in  which  an  estate  tail 
has  been  raised  in  the  first  taker,  by  impKcation  from  words 
devising  the  property  over  in  case  he  die  without  issue,  although 
the  prior  devise  was  expressly  for  life ;  the  intention  of  the  tes- 
tator being  manifest,  that  the  estate  should  not  go  over  to  the 
next  devisee  until  the  whole  line  of  issue  was  extinct.     And  it 
is  observable  that  this  construction  prevailed  in  a  recent  case, 
where  the  words  in  question  were  accompanied  by  expressions 
which  might,  if  the   Court   had   been  particularly  anxious  to 
escape  from  the  rule,  have  afforded  a  plausible  ground  of  dere- 
liction.    The  case  here  referred  to  is  Mackell  v.  Weeding,  (c) 
where  the  testator  gave  real  and  personal  estate  to  his  wife  for 
life,  and  after  her  decease  to  his  soh  J.,  for  his  life ;  but  if  his 
son  should  die  without  issue,  not  leaving  any  children,  then  his 
estates  to  be  sold,  and  the  money  divided  among  his  other 
children.     It  was  contended,  that  the  words  "  not  leaving  any 
children  "  were  explanatory  of  the  preceding  words,  "  die  with- 
out issue,"  and,  consequently,  that  they  did  not  make  J.  tenant 
in  tail ;  but  Sir  L.  Shadwell,  V.  C,  considered  that  the  words 
in  question  were  included  in  the  previous  words ;  a  dying  with- 
out leaving  a  child  being  one  mode  of  dying  without  issue; 
and  he  observed,  that  it  was  perfectly  manifest  that  the  testator 
did  not  intend  the  estate  to  go  over  so  long  as  any  issue  of  the 
first  taker  were  in  existence.     "And  I  consider  it,"  said  his 
Honor,  "  to  be  a  settled  point,  that,  whether  an  estate  be  given 
in  fee  or  for  life,  or  generally,  without  any  particular  limit  as 
to  its  duration,  if  it  be  followed  by  a  devise  over  in  case  of  the 
devisee  dying  without  issue,  the  devisee  wUl  take  an  estate 
tail." 

*  It  is  to  be  observed,  that  where  the  devise  over      [  490  ] 

(rt)  1  P.  W.  54 ;  S.  C.  Salk.  236  ;  2  Vern.  427,  449.     See  1  Ves.  Sen.  26. 
(A)  Langley  v.  Baldwin,  1  P.  W.  759 ;  Stanley  v.  Lennard,  1  Eden,  87 ;  Attoinev- 
General  v.  Sutton,  3  Bro.  P.  C.  75 ;  Doe  d.  Bean  v.  Halley,  8  Durn.  &  East,  5. 
(c)  8  Sim.  4. 

1  4  Kent,  (5tli  ed.)  276,  el  seq.  and  notes  ;  Fisk  v.  Keene,  35  Maine,  349  ;  Hansell 
V.  Hubbell,  24  Penn.  State  E.  244. 
VOL.  I.  39 
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is  to  take  effect  on  the  event  of  the  prior  devisee  dying  with- 
out issue  living  at  the  death,  it  has  no  effect  in  enlarging  a 
prior  estate  for  life  to  an  estate  tail ;  (a)  as  the  event  described 
is  not  that  by  which  an  estate  tail  is  necessarily  extinguished, 
for  such  an  estate  determines  on  the  failure  of  issue  at  any  time. 
The  only  question,  in  such  a  case,  would  be,  whether  the  words 
would  raise  an  estate  by  implication  in  the  issue  living  at  the 
death.  Lord  Hardwicke  suggested  a  point  of  this  nature  in 
LethieuUier  v.  Tracy,  (b)  but  the  case  did  not  require  its  deter- 
mination. It  is  clear  that,  where  the  estate  previously  devised 
is  ill  fee,  no  such  implication  arises ;  but  this  is  not  quite  con- 
clusive, inasmuch  as  the  motive  to  imply  an  estate  tail  in  such 
cases  is  much  less  cogent,  since  the  alternative  construction 
gives  the  prior  devisee  an  estate  in  fee  simple  in  the  event  of 
his  leaving  issue ;  whereby  he  is  enabled  to  make  a  provision 
for  such  issue,  if  he  leaves  any ;  so  that  the  scheme  of  disposi- 
tion which  is  thus  imputed  to  the  testator  is  reasonable,  and 
wholly  free  from  the  inconvenience  and  objection  which  attach 
to  a  similar  construction  where  the  devise  is  for  life  only,  in 
which  the  effect  of  rejecting  the  implication  is,  that  in  the  event 
of  the  first  taker  leaving  issue,  the  property  is  undisposed  of, 
as  it  cannot  go  to  either  himself,  his  issue,  or  the  ulterior  dev- 
isee. 

A  devise,  in  a  will  which  is  governed  by  the  old  law,  to  a 
person  and  his  heirs,  followed  by  a  limitation  over  in  case  of  his 
dying  without  issue,  confers  an  estate  tail,  on  the  ground  that 
the  testator  has,,  by  the  words  introducing  the  limitation  over, 
explained  himself  to  have  used  the  word  "heirs"  in  the  preced- 
ing devise  in  the  qualified  and  restricted  sense  of  heirs  of  the 

body. 
[  491  ]  '  *  And  it  is  to  be  observed,  that  where  the  person,  on 
whose  general  failure  of  issue  a  devise  is  expressly 
made  expectant,  is  the  heir-at-law  of  the  testator,  he  becomes, 
by  the  application  of  the  rule  under  consideration,  tenant  in  tail 
by  implication,  in  precisely  the  same  manner  as  if  there  had 
been  a  prior  devise  to  him  and  his  heirs  in  the  will. 

If,  however,  the  person  in  default  of  whose  issue  the  estate  is 
given  over,  (or  the  person  to  whom  it  is  so  given,)  be  not  the 
heir-at-law  of  the  testator,  and  if  the  former  take  no  prior  estate 
under  the  will  susceptible  of  enlargement  or  modification  from 
these  words,  an  estate  will  not  accrue  to  him  by  implication ; 
and,  consequently,  the  devise,  to  take  effect  on  the  contingency 
in  question,  is  void  for  remoteness,  as  an  executory  devise  lim- 
ited to  arise  after  an  indefinite  failure  of  issue,  (c)  It  follows, 
that,  if  lands,  by  a  will  made  before  1838,  be  devised  to  A  and 

(o)  See  LethieuUier  v.  Tracy,  3  Atk.  774,  793. 
(6)  ,3  Atk.  796. 
(c)  Ante,  223. 
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his  heirs,  and  in  case  A  and  (mother  person  die  without  issue, 
then  over,  A  takes  an  estate  in  fee  simple  absolute,  the  devise 
over  being,  for  the  reason  just  assigned,  incapable  of  taking 
effect,  {a)  In  the  case  of  Gardiner  v.  Sheldon,  {b)  (which  is  a 
leading  authority  on  this  point,)  A  having  a  son  and  two 
daughters,  devised  in  the  following  words : — ^"  If  it  shall  happen 
my  son  B  and  my  two  daughters  die  without  issue  of  their 
bodies  lawfully  begotten,  then  all  my  lands  shall  remain  to  my 
nephew  D  and  his  heirs."  It  was  held,  1st,  that  no  express 
estate  was  given  to  the  children ;  and,  2dly,  that  they  took  no 
estate  by  implication,  because,  then,  it  must  be  either  a  joint 
estate  for  life,  with  several  inheritances  in  tail,  or  sev- 
eral estates  in  succession,  one  after  another.  *  The  [  492  ] 
latter  it  could  not  be,  because  it  was  uncertain  which 
should  take  first ;  nor  the  former,  because  the  heir-at-law  could 
not  be  disinherited  without  a  necessary  implication,  which  in 
this  case  there  was  not,  for  it  was  only  a  designation  and  ap- 
pointment when  the  land  should  come  to  the  nephew,  as  if  he 
had  devised  thus  :  "  I  leave  my  land  to  descend,  or  give  it,  to 
my  son  and  his  heirs,  till  he  and  my  two  daughters  die  without 
issue,  or  so  long  as  any  heirs  of  the  body  of  him  and  my  two 
daughters. shall  be  living,"  and  then  to  his  nephew,  (c) 

This  doctrine,  however,  it  should  be  observed,  has  sometimes 
been  considered  as  shaken  by  two  modern  decisions.  The  first 
is  Tenny  d.  Agar  v.  Agar,  {d)  where  a  testator  devised  certain 
lands  to  his  only  son  A  and  his  heirs,  upon  condition  that  he 
paid  to  the  testator's  daughter  B  £12  a  year  until  twenty-one, 
and  after  that  age  to  pay  her  £300  for  her  portion  ;  and  in  de- 
fault of  payment,  that  she  should  enter  and  hold  the  lands  to 
her  and  her  heirs  forever ;  and  in  case  his  (the  testator's)  said 
son  and  daughter  happened  to  die  "  without  having  (e)  any  chil- 
dren issue  lawfully  begotten  or  to  be  begotten,"  then  he  devised 
the  lands  to  C  in  fee.  The  son  entered  and  performed  the  con- 
dition. He  afterwards  suffered  a  recovery,  declaring  the  uses  to 
himself  in  fee.  The  son  and  daughter  both  died  without  issue, 
the  former  having  devised  the  property.  Against  his  devisees 
the  heir-at-law  of  C,  the  remainder-man,  brought  an  action  of 
ejectment,  contending  that  the  son  and  daughter  took  respec- 
tively an  estate  in  fee,  subject  to  an  executory  devise 
on  their  dying  "  without  *  leaving  any  child  or  issue"  [  493  ] 
at  their  decease,  (which,  of  course,  could  not  have  been 
affected  by  the  recovery,)  and  not  estates  tail.     But  the  Coiui; 

(a)  Scrope  v.  Rhodes,  Com.  Eep.  5*2. 
.  (6)  Vaugh.  259;  S.  C.  1  Eq.  Ca.  Ab.  197,  pi.  6. 

(c)  They  also  held,  that  this  would  be  a  good  executory  devise  to  the  nephew;  but 
it  is  clear  that  such  a  devise  would  be  void  for  remoteness. 

(d)  12  East,  252. 

(e)  From  other  parts  of  the  case  it  seems  the  word  was  "  leaving;  "  but,  the  sub- 
ject being  real  estate,  the  variation  is  immaterial. 
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held  that  nothing  could  be  clearer  than  that  the  testator  intended 
th.ftt  C,  the  devisee  in  remainder,  should  not  take  until  the  ex- 
tinction of  the  lines  of  issue  of  both  his  son  and  daughter;  and 
that,  to  effectuate  this  intention,  the  true  Construction  was,  that 
A  should  take  an  estate  tail  only,  with  remainder  in  tail  by  im- 
plication to  B,  with  remainder  in  fee  to  C. 

The  other  seemingly  opposing  case  ia  Romilly  v.  James,  (a) 
where  a  testator  devised  to  A,  his  brother,  all  his  real  estate, 
subject  to  the  devises  thereinafter  expressed.  He  then  devised 
to  his  brother's  son,  B,  all  his  estate  called  M.,  to  hold  to  him 
and  his  heirs  forever ;  and  the  testator  afterwards  provided,  that 
in  case  his  brother  cmd  his  son  should  happen  to  die,  having  no 
issue  of  either  of  their  bodies,  then  he  devised  all  his  real  estate 
to  his  nephew  J.  and  his  heirs.  B  died  without  having  had 
issue,  and  A  died  without  leaving  issue.  It  was  contended 
here,  as  in  the  cas^  of  Tenny  v.  Agar,  that  B  took  a  fee,  sub- 
ject to  an  executory  devise  in  the  event  of  himself  and  his  father 
both  dying  without  leaving  issue  at  their  respective  decease. 
But  the  Court  held  that  B  was  tenant  in  tail.  "  The  will," 
(said  Gibbs,  C.  J.,)  "  gives  the  fee  to  A  in  all  which  is  not  after- 
wards disposed  of;  the  subsequent  clause  removes  that  estate 
in  the  premises  before  given  to  A,  and  gives  a  siniilar  clear 
estate  in  fee  in  the  premises  to  B,  divesting  the  estate  of  the 
father ;  (b)  but  if  A  and  B  die  without  having  issue,  then  the 

estate  is  given  over.  This  plainly  cuts  down  his  (i.  e. 
[  494  ]      B's)  estate  *  to  an  estate  tail,  and  doing  so,  it  leaves 

something  behind  which  A  may  take  as  part  of  the 
real  estate  of  the  testator ;  but  the  same  clause  cuts  down  also 
tjie  preceding  estate  in  fee  given  to  A  to  an  estate  tedl.  B, 
therefore,  takes  an  estate  tail,  with  remainder  in  tail  to  his 
father,  remainder  in  fee  to  J." 

It  is  observable  that,  in  the  case  of  Tenny  v.  Agar,  the  only 
material  question  was,  whether  the  words  "  leaving  any  child  or 
issue,"  imported  an  indefinite  failure  of  issue ;  (c)  for  the  affir- 
mative of  that  proposition  being  established,  it  was  unnecessary 
to  inquire  whether  the  estate  of  the  first  taker  was  cut  down  to 
an  estate  tail,  with  remainder  in  tail  by  implication  to  the  other 
person  on  failure  of  whose  issue  it  was  given  over ;  or  whether 
the  first  taker  had  a  fee,  subject  to  an  executory  devise,  to  arise 
on  these  events ;  for,  in  the  former  case,  the  recovery  suffered  by 
the  first  devisee  in  tail  had  acquired  the  fee  simple ;  and  in  the 
latter,  the  devise  over  was  void  for  remoteness  ;  so  that  the  title 
derived  from  the  first  devisee  quacumque  via  was  good.  The 
opinion  of  the  Court,  therefore,  upon  the  question,  whether  an 
estate  tail  arose  by  implication,  may  be  considered  as  extra- 
la)  6  Taunt  263 ;  S.  C.  1  Marsh.  600. 

(b)  These  expressions  are  taken  verbatim  from  the  report. 

(c)  On  this  point  see  a  future  chapter.  ,,  > 
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judicial.  It  is  observable,  too,  that  the  words  referring  to  the 
failure  of  issue  may  have  been  intended  to  cut  down  the  fee 
simple,  which  the  daughter  was  to  take  on  the  non-performance 
of  the  condition  by  the  son,  to  an  estate  tail.  Lord  Ellen- 
borough,  in  his  judgment,  assumed  that  there  was  a  preceding 
devise  in  fee  to  the  daughter  as  well  as  to  the  son. 

In  Romilly  v.  James,  the  Lord  Chief  Justice  appears  to  have 
considered  the  general  devise  to  A  as  a  gift  of  the  remainder  in 
fee  of  the  property  in  question,  expectant  on  an  estate 

*  tail  in  B,  and  that  it  was  in  effect  a  devise  to  B  and  [  495  ] 
his  heirs,  and  in  default  of  issue  by  him,  to  A.  It  is 
evident,  therefore,  (whatever  may  be  thought  of  the  soundness 
of  this  interpretation,)  that  this  case  also  is  no  authority  for  the 
proposition,  that  a  devise  in  default  of  issue  of  a  person,  not 
heir-at-law,  and  not  taking  a  prior  estate  by  the  will,  raises  in 
that  person  an  estate  tail  by  implication.  A  distinct  recognition 
of  the  contrary  doctrine  occurs  in  the  recent  case  of  Doe  v.  Lu- 
craft,  (a)  which  has  this  peculiarity,  that  the  devise  over  was  in 
case  of  the  failure  of  the  testator's  own  issue ;  (b)  and  it  was 
treated  as  clear,  that  the  words  did  not  raise  an  estate  tail  by 
implication. 

The  rule  which  implies  an  estate  tail  from  words  importing  a 
failure  of  issue,  was  carried  to  a  great  length  in  one  case,  where 
the  implication  was  considered  not  to  be  repelled  by  an  express 
contingent  devise  in  tail  to  the  same  person,  (c)  The  testator 
bequeathed  to  A,  his  only  son,  an  annuity,  increasing  it  at 
various  ages  until  thirty,  and  to  be  paid  to  him  until  he  mar- 
ried ;  and  in  case  he  happened  to  marry  before  thirty,  then  the 
testator  devised  to  A  and  the  heirs  of  his  body  all  his  real  (and 
personal)  estate,  subject  to  the  payment  of  certain  sums  of 
money  ;  and  if  his  said  son  should  happen  to  die  without  leaving- 
lawful  issue  of  his  body,  then  he  devised  the  same  to  his  (testa- 
tor's) brother  in  fee ;  and  it  was  held  that  the  latter  words  raised 
an  estate  tail  in  the  son  by  implication,  which  was  not  affected 
by  the  non-happening  of  the  event  upon  which  the  express  es- 
tate tail  was  made  to  depend,  namely,  his  marrying  before  the 
age  of  thirty.  " 

The  contrary  hypothesis,  namely,  that  if  the  devisee 

*  attained  thirty  without   marrying,  he  was   to  take     [  496  ] 
nothing,  imputed  to  the  testator  a  very  absurd  inten- 
tion; but  it  was  difficult  to  say  that  the  words  importing  a 
failure  of  issue  did  not  refer  to  the  heirs  of  the  body  mentioned 
in  the  preceding  devise. 

No  implication  of  an  estate  tail  can  arise  from  words  import- 
ing a  failure  of  issue,  in  a  will  made  or  republished  since  the 
year  1837,  unless  an  intention  to  use  the  phrase  as  denoting  an 

(a)  1  Moore  &  Scott,  573.  (6)  As  to  these  cases  vide  post, 

(c)  Daintry  v.  IJaintry,  6  Durn.  &  East,  307. 
39* 
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indefinite  failure  of  issue  be  very  distinctly  marked,  as  the  Stat, 
of  Vict.  e.  26,  s.  29,  provides  that  such  words  shall  be  held  to 
mean  a  failure  of  issue  in  the  lifetime  or  at  the  death  of  the  per- 
son referred  to,  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of  a 
preceding  gift,  being,  without  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  person  or  issue,  or 
otherwise  ;  and  it  is  also  provided,  that  the  Act  shall  not  apply 
to  cases  where  the  words  import,  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall 
live  to  attain  the  age  or  otherwise  answer  the  description  re- 
quired for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue. 

Under  this  clause,  coupled  with  the  preceding  section,  which 
makes  a  devise  confer  an  estate  in  fee  without  words  of  inheri- 
tance, it  will  generally  happen,  in  cases  in  which,  according  to 
the  old  law,  the  prior  devisee  would  have  been  tenant  in  tail,  by 
the  effect  of  words  devising  over  the  property  on  the  failure  of 
his  issue,  that  he  will,  under  the  new  law  of  construction,  take 
an  estate  in  fee  simple,  subject  to  an  executory  devise  in  the 
event  of  his  dying  without  leaving  issue  at  his  death  ;  and  this, 
no  doubt,  was  the  effect  contemplated  and  designed  by  the  legis- 
lature. A  different  and  less  desirable  result,  however, 
[497]  *  will  occur  where  the  prior  devise  being  expressly  for 
life,  will  not  be  enlarged  by  the  statute  to  a  fee  simple ; 
while,  on  the  other  hand,  the  words  importing  a  failure  of  issue 
will  nevertheless  be  restricted. 

Thus,  if  by  a  will  subsequent  to  1837,  real  estate  be  devised 
to  A  for  life,  and  in  case  he  should  die  without  issue,  to  B,  A 
will  take  an  estate  for  life  only,  with  a  contingent  remainder  to 
B,  to  take  effect  in  the  event  of  A's  dying  without  leaving  issue 
at  his  decease ;  whether,  in  such  case,  the  issue,  if  any,  living  at 
the  decease  of  A  would  take  the  fee  by  implication,  will  remain 
to  be  decided.  Such  a  construction  would  certainly  be  con- 
venient, as  avoiding  the  palpable  absurdity  of  making  the  estate 
of  the  ulterior  devise  depend  on  the  contingency  of  there  not 
being  issue  ;  and  yet,  in  the  alternative  event,  giving  the  prop- 
erty neither  to  A  himself,  nor  to  such  issue,  but  leaving  it  to 
devolve  to  the  heir-atJaw  or  residuary  devisee  (as  the  case  may 
be)  of  the  testator.  There  is,  however,  no  authority  for  imply- 
ing an  estate  in  the  issue  living  at  the  death,  (a)  and  the  con- 
trary conclusion  seems  rather  more  consistent  with  principle,  and 
derives  some  countenance  from  the  case  of  Green  v.  Ward,  (6) 
where  a  sum  of  £5000  stock  was  bequeathed  to  A  for  life,  and 
in  case  he  married  any  woman  with  ^61000  fortune,  the  £5000 
to  be  settled  on  his  wife,  and  the  issue  of  such  marriage ;  but  in 

(a)    Vide  ante,  490.  (6)  l  R,^g,  262. 
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case  of  his  decease,  leaving  no  issue  of  his  body,  then  over.  A 
married  a  woman  with  less  than  £1000  fortune,  and  died  leav- 
ing issue  ;  and  it  was  held  by  Sir  T.  Pluraer,  M.  E,,  that,  in  this 
event,  the  issue  were  not  entitled  by  any  implied  gift,  but  that 
the  stock  fell  into  the  residue. 

If,  in  a  will  which  is  subject  to  the  new  law,  prop- 
erty, *real  or  personal,  is  given  in  the  event  of  the  [498] 
death  without  issue  of  a  person  to  whom  no  preceding 
interest  is  given,  the  effect  is  simply  to  create  a  contingent  gift 
to  take  effect  on  this  event,  leaving  the  property  in  the  alterna- 
tive event  undisposed  of ;  for  in  such  cases  there  is,  of  course, 
the  same  difficulty  in  raising  an  implied  gift  to  the  issue  living 
at  the  death,  as  where  the  gift  in  question  is  preceded  by  a  life 
interest  in  the  person  whose  failure  of  issue  is  made  the  contin- 
gency on  which  such  gift  is  to  take  effect. 

If,  however,  the  devisee  on  the  contingency  of  the  failure  of 
issue  of  another,  were  the  heir  apparent  or  the  heir  presumptive 
of  the  testator,  an  argument  would  arise  for  implying  a  fee 
simple  in  the  parent  or  ancestor  of  the  issue,  in  order  to  avoid 
the  supposition  (so  stultifying  to  a  testator)  that  he  intends  to 
give  to  a  person  at  a  future  time,  that  which  will  intermediately 
devolve  to  him  by  act  of  law,  without,  providing  for  its  destina- 
tion in  th&  mean  time. 

The  chief  advantages  attending  the  newly  enacted  mode  of 
constructing  words  importing  a  failure  of  issue  are,  1st,  that  it 
brings  all  executory  limitations  depending  on  such  a  contin- 
gency within  the  limit  prescribed  by  the  rule  against  perpetui- 
ties, (supposing,  of  course,  that  the  person  referred  to  is  existing 
at  or  before  the  death  of  the  testator,  or  necessarily  comes  in 
esse  within  twenty-one  years  afterwards,)  which  limitations 
otherwise  were,  we  have  seen,  void  for  remoteness ;  and  this 
was  the  inevitable  result  whenever  there  was  not  sufficient 
ground  for  implying  an  estate  tail  in  the  first  taker ;  in  other 
words,  when  the  person  whose  issue  was  referred  to  took  no 
estate  under  the  will,  and  neither  he  nor  the  express  devisee  was 
the  heir-at-law  of  the  testator;  and  2dly,  that  by  excluding  the 
implication  of  an  estate  tail  in  the  person  whose  issue 
*  is  so  referred  to  where  he  takes  an  estate  under  the  [  499  ] 
will,  or  where  he  or  the  express  devisee  happens  to  be 
the  heir-at-law  Of  the  testator,  the  new  construction  has  the 
effect  of  exempting  the  interest  of  the  ulterior  devisee  from  its 
liability  to  be  defeated  or  destroyed  by  the  act  of  the  prior 
devisee ;  the  result  being,  that,  instead  of  the  ulterior  devisee 
having  (as  formerly)  a  remainder  in  fee  expectant  on  an  estate 
tail  in  such  prior  devisee,  (which  of  course  the  latter  might  have 
barred  by  a  disentailing  assurance,)  he  takes  by  executory  de- 
vise engrafted  on  a  preceding  fee  simple,  to  arise  on  the  event 
of  the  first  devisee  dying  without  leaving  issue  at  his  death,  the 
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estate  of  such  prior  devisee  being  absolute  in  the  alternative 
event. 

Against  these  advantages  must  be  set  the  inconvenience 
which  is  consequent  on  the  rejection  of  the  iihplication  of  an 
estate  tail  in  the  first  taker,  where  he  takes  an  estate  expressly- 
restricted  to  life,  and  therefore,  not  capable  of  being  enlarged  by 
the  recent  Act  to  a  fee  simple ;  in  which  case,  the  existence  of 
issue  at  his  death  produces,  as  already  shown,  a  vacancy  in  the 
disposition.  « 

VII.  As  no  implied  estate  arises  (as  we  have  seen)  from  a 
limitation  over  in  case  of  the  prior  devisee  or  legatee  dying 
without  leaving  issue  at  his  decease,  it  should  seem  that  there 
is  the  same  absence  of  authorized  ground  for  implying  a  gift 
to  children  from  a  similar  limitation  over  in  default  of  these 
objects. 

Accordingly,  in  several  cases  (a)  it  has  been  con- 
[  500  ]  sidered  *  that  a  bequest  to  a  person,  and  if  he  shall  die 
without  having  children,  or  without  leaving  children, 
(which  means  without  having  had  a  child  born,  or  without  leav- 
ing a  child  living  at  his  decease,)  does  not  raise  an  implied  gift 
in  the  children ;  but  the  parent  takes  an  absolute  interest,  de- 
feasible on  his  dying  without  having  had,  or  without  leaving  a 
child,  as  the  case  may  be.  The  rejection  of  the  implication  in 
such  a  case  is  not  (as  already  pointed  out)  productive  of  any 
absurdity ;  for  it  supposes  the  testator,  by  making  the  interest 
of  the  legatee  indefeasible  on  his  having  or  leaving  a  child,  to 
intend  that  if  there  are  children,  he  shall  have  the  means  of  pro- 
viding for  them. 

But,  it  seems  that  where  the  language  of  the  will  necessarily 
confines  the  interest  of  the  parent  to  his  life,  the  Courts  will  lay 
hold  of  slight  circumstances  to  raise  a  gift  in  the  children,  and 
thereby  avoid  imputing  to  the  testator  so  extraordinary  an  in- 
tention as  that  the  devisee  or  legatee  over  is  to  become  entitled 
if  the  first  taker  have  no  child,  but  that  the  property  is  not  to  go 
to  the  child,  if  there  be  one,  or  its  parent. 

(a)  Weakly  d.  Knight  v.  Rugg,  7  Darn.  &  East,  322  ;  Doe  d.  Barnfield  v.  Wetton, 
2  Bos.  &  P.  324.  In  Weakly  d.  Knight  v.  Rugg,  leasehold  property  was  bequeathed 
to  A,  and  in  case  she  died  without  having  children,  then  over;  and  it  was  held,  that 
A,  on  the  birth  of  a  child,  was  absolutely  entitled,  the  only  question  discussed  being, 
whether  the  words  meant  "  without  having  a  child  born,"  or  "  without  leaving  a  child 
living  at  the  death."  In  Doe  v.  Wetton,  the  devise  was  to  A,  her  heirs  and  assigns 
forever ;  but  if  she  should  die  leaving  no  child,  lawful  issue  of  her  body,  living  at  the 
time  of  her  death,  then  over.  Here  the  only  contested  point  was,  whether  the  first 
taker  had  an  estate  tail,  or  an  estate  in  fee  defeasible  on  her  dying  without  issue 
living  at  her  decease ;  and  the  Court  decided  in  favor  of  the  latter  construction. 
Lord  Eldon,  C.  J.,  observed :  "  If  she  had  any  children  living  at  the  time  of  her 
death,  tlie  estate  being  given  to  her  in  fee,  she  would  have  abundant  power  to 
provide  both  for  children  and  grandchildren.  Nothing,  however,  is  given  to  them  by  this 
will :  they  are  merely  named  in  the  description  of  the  contingency  on  which  the  estate  is  to 
go  over," 
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Thus,  where  (a)  a  testator,  having  by  his  will  be- 
queathed *  £1000  to  his  niece  A,  by  a  codicil,  reciting  [  501  ] 
that  she  had  married  indiscreetly,  and,  that  he  intended 
to  withdraw  the  legacy  out  of  her  power  to  dispose  of  it,  and 
out  of  the  power  of  her  husband  so  to  do,  did,  therefore,  direct 
his  executors  to  secure  his  said  niece  the  interest  of  the  said 
£1000,  independently  of  her  husband,  by  placing  out  that  sura 
in  trust  for  his  niece,  she  to  enjoy  the  interest  or  dividends  during 
her  life,  and,  at  her  decease,  without  child  or  children,  the  princi- 
pal and  interest  to  be  divided  among  such  of  her  sisters  as 
should  be  then  living.  Sir  T.  Plumer,  M.  R.,  was  of  opinion, 
that  by  the  combined  effect  of  the  will  and  codicil  he  was  justi- 
fied in  saying  that  the  children  took  the  legacy  by  necessary 
implication. 

Here,  the  implication  was  evidently  aided  by  the  testator's 
prefatory  expressions  in  the  codicil,  which  showed  that  he  did 
not  intend  to  deprive  his  niece  of  the  legacy  bequeathed  by  the 
will,  but  merely  to  qualify  it  in  a  manner  suited  to  her  altered 
condition. 

(a)  Ex  parte  Rogers,  2  Madd.  449.     Some  of  the  positions  advanced  in  the  judg- 
ment in  this  case  must  be  received  with  an  implied  qualification. 
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CHAPTER   XIX. 

EESULTING  TRtJST  TO  THE  HEIR. 

I.  Resulting  Trust  to  the  Heir  in  Real  Estate,  not,  beneficially 
disposed  of, 
11.  Effect  where  particular  Estates  are  void  in  their  Creation. 

Effect  when  will  leaves  property  partially  undisposed  of. 

Trust  results  to  the  heir,  when. 

Question  whether  devisees  take  beneficially,  or  not,  [p.  503.] 

Lord  Eldon's  statement  of  the  principle,  [p.  .503.] 

Cases  of  resulting  trusts,  fp.  ,504.] 

Legacy  to  the  heir  does  not  exclude  him,  [p.  505.] 

Resulting  trust  in  lands  devised  to  be  sold,  [p.  505.] 

As  to  chattel  interest  devolving  upon  the  heir,  [p.  506.] 

Cases  in  which  devisees  held  to  take  beneficially,  [p.  506.] 

Effect  of  direction  to  sell  to  certain  persons,  [p.  507.] 

Word  "  trust "  not  necessary  in  creating  one,  [p.  507.] 

Distinction  between  a  devise ybr,  and  siAject'to,  a  particular  purpose,  [p.  508.] 

Effect  of  expressions  importing  benefit  to  the  devisee,  [p.  508.] 

Of  expressions  of  kindness,  [p.  508.] 

Of  describing  devisee  by  relationship,  [p.  509.] 

As  to  the  express  purpose  of  the  devise  being  beneficial  or  not  to  the  devisee,  [p.  509.] 

Lord  Langdale's  remark  on  Dawson  v.  Clarke,  [p.  510] 

A  devise  subject  to  certain  annuities,  [p.  510.]  . 

Circumstance  of  devisees  being  a  married  woman  and  an  infant ;  and  not  testator's 
nearest  relatives,  [p.  511.] 

Of  their  being  trustees  of  the  personal  estate,  [p.  511.] 

As  to  resulting  trusts  in  lands  given  to  charity,  [p.  512.1' 

Destination  of  particular  estates  void  in  their  creation,  [p.  513.] 

Ulterior  estate  held  to  be  accelerated,  [p.  513.] 

Case  of  Tregonwell  v.  Sydenham,  [p.  514.] 

Devise  to  take  effect  after  raising  of  a  sum  of  money  for  certain  purposes,  not  ac- 
celerated by  failure  of  the  purposes,  [p.  514.] 

Term  for  raising  certain  moneys  for  void  purposes  held  to  belong  to  the  heir,  [p.  516.] 

Remark  on  Tregonwell  u.  Sydenham,  [p.  517.] 

Whether  term  for  years,  trust  being  satisfied,  or  not  arising,  attends  inheritance  for 
the  benefit  of  devisees,  [p.  517.] 

Term  for  years,  trust  being  satisfied,  held  to  attend  inheritance  for  devisees,  [p.  518.] 

Caise  in  which  term  was  created,  but  no  trusts  were  declared,  [p.  519.] 

As  to  terms  not  upon  trust,  [p.  520.] 

Whether,  under  devise  to  A  during  minority  of  B,  A's  estate  determines  on  B's  de- 
cease during  minority;  [p.  520.] 

Postponement  during  minority,  not  extended  to  devisees  over,  [p.  522.] 

I.  If  a  will  fails  to  make  an  effectual  and  complete  disposi- 
tion of  the  whole  of  the  testator's  real  and  personal  estate,  of 
course  the  undisposed  of  interest,  whether  legal  or  equitable, 
devolves  to  the  person  or  persons  on  whom  the  law,  in  the  ab- 
sence of  disposition,  casts  that  species  of  property.  It  is  clear, 
therefore,  that  where  real  estate  is  devised  in  fee,  upon  trust  for 
a  person  incapable  of  taking,  or  who  is  not  sufficiently  defined, 
or  who  dies  in  the  testator's  lifetime,  or  who  disclaims  the 


RESULTING   TRUST   TO   THE   HEIR.  467 

estate,  the  beneficial  interest  in  the  estate  so  devised  results  to 
the  heir-at-law.  (a) 

On  the  same  principle,  where  lands  are  devised  upon  trust  for 
particular  purposes,  as  for  payment  of  debts,  or  with  a  direction 
to  pay  the  rents  to  A  for  life,  and  no  further  trust  is  declared, 
all  the  unexhausted  beneficial  interest  results  to  the  heir,  as  real 
estate  undisposed  of. '  (b) 

*  This  doctrine  is  so  well  settled,  that,  if  the  charac-  [  503  ] 
ter  of  trustee  be  plainly  and  unequivocally  affixed  to 
the  devisee,  no  question  can  at  this  day  be  raised  respecting  its 
application  ;  but  the  difficulty  in  these  cases  generally  is,  to  de- 
termine whether  it  is  intended  that  the  interest  in  the  land,  ultra 
the  purpose  to  which  it  is  devoted,  shall  belong  to  the  devisees 
in  a  fiduciary  character,  or  for  their  own  benefit. 

The  distinction  between  the  two  classes  of  cases  was,  in  the 
case  of  King  v.  Denison  (c)  thus  stated  by  Lord  Eldon  : — "  If  I 
give  to  A  and  his  heirs  all  my  real  estate,  charged  with  my 
debts,  that  is  a  devise  for  a  particular  purpose,  but  not  for  that 
purpose  only  ;  if  the  devise  is  upon  trust  to  pay  my  debts,  that 
is  a  devise  for  a  particular  purpose,  and  nothing  more.  And  the 
effect  of  these  two  modes  admits  just  this  difference  :  the  former 
is  a  devise  of  an  estate  of  inheritance,  for  the  purpose  of  giving 
the  devisee  the  beneficial  interest,  subject  to  a  particular  pur- 
pose, the  latter  is  a  devise  for  a  particular  purpose,  with  no  in- 
tention to  give  him  any  beneficial  interest.  Where,  therefore, 
the  whole  legal  estate  is  given  for  the  purpose  of  satisfying  trusts 
expressed,  and  those  trusts  do  not,  in  their  execution,  exhaust 
the  whole,  so  much  of  the  beneficial  interest  as  is  not  exhausted 
belongs  to  the  heir.  But  where  the  whole  legal  interest  is  given 
for  a  particular  purpose,  with  an  intention  to  give  to  the  devisee 

(a)  Hartop's  case,  1  Leon., 253;  S.  C.  Cro.  El.  243  ;  and  other  cases  infra.  In  the 
case  of  the  legal  estate  so  circumstanced,  the  lands  descend  to  the  heir  charged  with 
the  trust. 

(6)  Culpepper  v.  Aston,  2  Ch.  Ca.  Uii ;  S.  C.  Id.  223  ;  Roper  v.  RatclifFe,  9  Mod. 
I7l  •  S.  C.  2  Eq.  Ca.  Ab.  508.  In  both  the  above  propositions,  however,  it  is  assumed 
that'the  subject  of  disposition  is  the  testator's  gfeneral  or  residuary  real  estate,  or  that 
the  will  does  not  contain  a  residuary  devise,  the  effort  of  which  to  pass  the  undisposed 
of  interest  in  particular  lands  is  considered  in  Chapter  XXI. 

(c)   1  Ves.  &  B.  272. 

1  Where  the  object,  for  which  a  conversion  of  real  into  personal  estate  is  directed  by 
the  will,  fails,  cither  wholly  or  in  part,  so  that  the  proceeds  thereof  are  not  legally  and 
efrectually  disposed  of  by  the  will  of  the  testator,  there  is  a  resulting  trust  in  favor  of 
the  heir-at-law  pro  tanto.  Hawley  v.  James,  7  Paige,  213 ;  S.  C.  5  Paige,  308 ;  Stevens 
V,  Ely,  Dev.  Eq.  493  ;  4  Kent,  (5th  ed.)  306,  and  note ;  North  v.  Valk,  C.  W.  Dud.  Eq. 
212  ;  Wood  V.  Cone,  1  Paige,  472;  Wright  v.  Trustees  Meth.  Epis.  Church,  1  Hoff. 
20?;  Hereford  v.  Ravenhill,  1  Beavan,  481 ;  Bogert  v.  Hertell,  4  Hill,  492  ;  2  Story, 
Ea.' Jur.  4  1196  a,  1200;  Estate  of  Tilghman,  5  Whart.  44;  Snowhill  v.  Snowhill, 
1  Green,  Ch.  30;  1  Williams,  Ex.  {2d  Am.  ed.)  445,  456 1  Hewitt  w.  Wright,  1  Bro. 
C  C.  (Perkins's  ed.)  86,  90,  notes  ;  Robinson  v.  T^lor,  2  lb.  589,  595,. and  notes  ; 
Wheldale  v.  Partridge,  5  Ves.  (Sumner's  ed.)  397,  Perkins's  note  (a) ;  Chambers  v. 
Brailsford,  18  lb.. 363,  note  (a).  * 
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the  beneficial  interest,  if  the  whole  is  not  exhausted  by  that  par- 
ticular purpose,  the  surplus  goes  to  the  devisee,  as  it  is  intended 
to  be  given  to  him." 

In  illustration  of  this  subject,  it  is  proposed  to  state 

[504  J     a  *few  of  the  leading  cases,  showingj  first,  where  a 

trust  has  been  held  to  result ;  and,  secondly,  where  not. 

In  the  case  of  Wych  v.  Packington,  (a)  a  testator,  after  ap- 
pointing his  wife  S.  sole  executrix  of  his  vsdU,  devised  to  his 
said  dear  wife,  hie  executrix,  a  rent-charge  of  £200  per  annum, 
out  of  certain  lands,  upon  trust  that  she,  her  executors,  &c,, 
should  be  supplied  with  moneys  out  of  the  rents  and  profits  for 
the  discharging  his  debts,  legacies,  and  payments  ;  to  which  end, 
he  gave  and  bequeathed  to  her  a  lease  for  thirteen  years  of  the 
said  rent-charge,  to  commence  six  months  after  his  decease. 
And  the  testator  devised  to  his  wife  certain  lands  for  life,  in 
augmentation  of  her  jointure ;  and  the  residue  of  his  lands  to 
his  daughter  (who  was  his  heir-at-law)  in  tail.  The  personal 
estate  being  found  sufficient  to  satisfy  the  debts  and  legacies,  it 
was  not  necessary  to  resort  to  this  fund.  The  House  of  Lords, 
in  affirmance  of  a  decree  of  the  Court  of  Exchequer,  held  that 
the  rent-charge  resulted  to  the  heir. 

So,  in  a  case  which  arose  on  the  will  of  Serjeant  Maynard,  (6) 
who  devised  his  lands  to  three  persons,  to  the  use  of  them  and 
their  heirs,  upon  the  trusts  after  mentioned ;  and  then  directed 
the  trustees,  upon  the  death  of  the  countess,  his  wife,  to  convey 
the  estate  to  certain  persons  for  life ;  but  without  disposing  of 
the  remainder  in  fee.  It  was  contended  that  the  devise,  being 
to  them  and  their  heirs,  upon  the  trusts  after  mentioned,  im- 
ported that  they  should  be  trustees  only  for  those  purposes ;  and, 
when  those  estates  were  spent,  the  land  was  to  remain  to  them 
to  their  own  use.  But  the  Lord  Chancellor  held,  that  the  re- 
mainder in  fee  resulted  to  the  heir ;  his  Lorship  advert- 
[  505  ]  ing  to  the  circumstance  that  the  devise  *  was  to  three 
persons,  and  one  of  them  no  relation  to  the  testator. 

It  is  clear  that,  where  lands  are  devised  upon  trust  for  sale, 
the  resulting  trust  in  favor  of  the  heir  is  not  repelled  by  a  mere 
liequest  to  him  of  a  sum  of  money  payable  out  of  the  proceeds. 

Thus,  (c)  where  a  testator  devised  lands  to  his  executors  and 
their  heirs,  in  trust,  to  be  sold  by  them,  and  the  survivor  of  them, 
for  the  best  price,  and  with  the  money  to  pay  his  debts,  legacies, 
and  funeral,  and  among  the  legacies  were  two  to  his  co-heirs : 
it  was  contended,  on  the  authority  of  North  v.  Compton,  (d) 
that,  there  being  legacies  to  the  heirs,  and  none  to  the  exec- 
utors, the  latter  must  take  for  their  own  benefit ;  but  Lord  Cow- 
la)  3Bro.  P.  C.  (Toml.  ed.)  44. 
(6j  Hobart  v.  Countess  of  Suffolk,  2  Vem.  644 ;  S.  C.  1  Eq.  Ca.  Ab.  272  pi.  7. 

(c)  Starkey  v.  BrookSj  1  P.  W.  390.     See  Randall  v.  Bookey,  2  Vern.  425. 

[d]  1  Oh.  Ca.  196.  See  also  Halliday  v.  Hudsbn,  3  Yes.  210 ;  and  Coumess  of  Bris- 
tol V.  Hungerford,  2  Vern,  645 ;  S.  C.  1  Eq.  Ca.  Ab.  272,  pi.  7,  stated  post,  p.  559. 
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per,  C,  held  that  the  trust  resulted  to  the  co-heirs,  adverting  to 
the  direction  to  the  executors  to  sell  for  the  best  price,  which 
need  not  have  been  inserted  if  they  were  intended  to  be  own- 
ers ;  (a)  and  also  the  devising  the  estate  to  the  survivor,  which, 
he  observed,  was  a  further  argument  of  its  being  rather  a  trust 
than  an  ownership. 

Indeed,  where  the  property  is  devised  in  trust  to  be  sold,  the 
point  is  so  clear  against  the  trustees,  that  a  claim  by  them  is 
seldom  advanced ;  but  the  contest  in  such  cases  generally  lies 
between  the  heir-at-law  and  the  residuary  legatee,  or  next  of 
kin,  whose  respective  claims  are  discussed  in  the  next  chapter. 

So,  in  a  case  (b)  where  the  Earl  of  Harborough  devised  his 
manors,  advowsons,  &c.  to  trustees,  in  trust,  to  pay  his 
*  son  £1000  a  year  for  his  life,  and  the  rest  of  the  profits  [  506  ] 
to  be  laid  out  in  land,  to  be  settled  to  certain  uses; 
Lord  Hardwicke  held,  that  the  right  of  presentation  arising  from 
the  advowsons  during  the  son's  life  was  a  fruit  undisposed  of, 
and  devolved  to  the  heir ;  no  other  profits  being  given  than  such 
as  might  be  accumulated  ;  though,  he  said,  if  the  testator  had 
devised  all  the  surplus  rents  and  profits,  it  would  have  carried 
the  right  of  presentation,  (c) 

And  here  it  may  be  observed,  that  where  the  portion  of  real 
estate  left  undisposed  of  is  a  chattel  interest,  it  devolves  upon 
the  heir  as  personalty,  and  is  transmissible  to  his  personal  repre- 
sentative, (d) 

We  now  proceed  to  the  cases  in  which  a  trust  has  been  held 
not  to  result,  there  being  an  apparent  intention  to  give  the  devi- 
see as  well  the  beneficial  interest  as  the  legal  estate. 

In  Hill  V.  Bishop  of  London,  (e)   a  testator  devised 
his  *  perpetual  advowson  of  B.,  in  the  county  of  H.,  to      [  507  ] 
his  honored  mother-in-law  G.  S.,  willing  and  desiring 
her  to  sell  and  dispose  thereof  to  certain  colleges.     Upon  the  re- 
fa)  Why  not,  as  there  was  a  trust  for  creditors,  which  might  have  absorhed  all  ? 
(6)  Sherrard  v.  Lord  Harborongh,  Amb.  165.     See  also  Kellett  v.  Kellett,  3  Dow, 
248,  stated  post. 

(c)  With  this  dictum  agrees  the  case  of  Rogers  v.  Earl  of  Albemarle,  2  Ves.  Jun. 
477  ;  S.  C.  7  Bro.  P.  C.  (Toml.  ed. )  522,  where  a  testator  devised  all  his  manors,  mes- 
suages, lands  and  hereditaments,  to  A,  for  eleven  years  from  his  death  :  and  from  the 
end,  expiration,  or  sooner  determination  of  the  said  term,  and  in  the  mean  time  sub- 
ject thereto,  to  B  and  his  issue  in  strict  settlement.  The  term  was  declared  to  be 
bequeathed  to  A,  upon  trust,  to  receive  the  rents,  issues,  and  profits,  of  the  premises, 
and  thereout  to  pay  certain  charges  therein  mentioned,  paying  the  overplus  of  such 
moneys  to  the  testator's  daughter  E.  During  the  eleven  years  an  avoidance  occurred  in 
an  advowson  forming  part  of  the  property,  and  the  next  presentation  was  claimed  by 
B,  as  the  devisee  of  the  estates  subject  to  the  term,  the  trusts  of  which,  it  was  said,. 
did  not  comprise.an  interest  of  this  description  ;  and  also  by  E.,  either  as  the  cestui, 
que  trust  of  the  residuary  rents,  issues,  and  profits,  during  the  term,  or  as  heir-at-law ; 
and  it  was  held  to  belong  to  her  in  the  former  character,  the  entire  beneficial  interest 
during  the  term,  not  absorbed  by  the  charges,  being  given  to  her. 

(d)  Levet  v.  Needham,  2  Vern.  138.  See  also  Wych  v.  Packington,  3  Bro.  P.C. 
(Toml.  ed.)  44,  stated  ante,  504. 

(e)  1  Atk.  618.  ■ 
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f  asal  of  one,  the  offer  was  to  be  made  to  another,  in  a  prescribed 
order.  Item,  he  gave  to  his  said  mother-in-law  his  freehold 
lands  in  the  parish  of  O.,  and  her  heirs  and  assigns  forever.  It 
was  held,  that  the  beneficial  interest  in  the  lands  included' in  the 
first  devise  did  not  result  to  the  heir.  "  The  general  rule,"  said 
Lord  Hardwicke,  "  that  where  lands  are  devised  for  a  particular 
purpose,  what  remains  after  that  purpose  is  satisfied,  results, 
admits  of.  several  exceptions.  If  J.  S.  devise  lands  to  H.,  to  sell 
them  to  B.  for  the  particular  advantage  of  B.,  that  advantage  is 
the  only  purpose  to  be  served,  according  to  the  intent  of  the 
testator,  and  to  be  satisfied  by  the  mere  act  of  selling,  let  the 
money  go  where  it  will;  yet  there  is  no  precedent  for  a  resulting 
trust  in  such  a  case.  Nor  is  there  any  warrant,  from  the  words 
or  intent  of  the  testator,  to  say  that  this  devise  severs  the  bene- 
ficial, interest :  it  is  only  an  injunction  on  the  devisee  to  enjoy 
the  thing  devised  in  a  particular  manner.  If  A.  devises  lands  to 
J.  S.,  to  sell  for  the  best  price  to  B.,  or  to  lease  for  three  years 
at  such  a  fine,  there  is  no  resulting  trust."  There  were  in  this 
case,  his  Lordship  observed,  two  objects  of  the  testator's  benevo- 
lence, G.  S.  and  the  colleges. 

Lord  Hardwicke  also  adverted  to  the  circumstance  that  the 
word  trust  was  not  made  use  of;  but  this,  though  not  immate- 
rial, is  by  no  means  conclusive ;  for  a  trust  may  be  created  with- 
out that  word,  if  such  an  intention  can  be  collected  from  the 
whole  will,  (a) 

His  Lordship's  statement  of  the  general  rule  may  seem  to 
clash  with  Lord  Eldon's,  before  cited.  He  appears  to 
[  508  ]  have  *  confounded  the  distinction,  so  clearly  marked  by 
Lord  Eldon,  between  a  devise  for,  and  a  devise  subject 
to,  a  particular  purpose ;  but  as  the  case  before  Lord  Hardwicke 
seems  to  belong  to  the  latter  class,  it  is  in  accordance  with  that 
distinction.  The  frame  of  the  devise  and  the  context  (for  it  was 
immediately  followed  by  a  devise,  clearly  beneficial,  to  the  same 
person)  certainly  favored  the  construction  adopted.  The  case 
suggested  by  his  Lordship,  of  a  devise  to  A  to  sell,  for  the  best 
price  to  B,  perhaps,  is  more  open  to  doubt.  He  admitted, 
however,  that,  under  a  devise  of  lands  to  be  sold  for  payment  of 
debts,  there  was  a  clear  resulting  trust. 

The  resulting  trust  for  the  heir,  in  lands  devised  for  a  particu- 
lar purpose,  is  excluded,  where  the  devise  contains  expressions 
importing  an  intention  to  confer  on  the  devisee  a  benefit. 

Thus,  (b)  where  a  testator,  having  given  £5  to  his  brother, 
(who  was  his  heir,)  made  and  constituted  his  dearly  beloved 
wife  his  sole  executrix  and  heiress  of  all  his  lands  and  real  and 
personal  estate,  to  sell  and  dispose  thereof  at  pleasure,  and  to 
pay  his  debts  and  legacies,  Lord  Chancellor  King  held,  she  was 

(a)  Halliday  v.  Hudson.  3  Vcs.  210.     And  see  King  v.  Denison,  1  Ves.  &  B.  273. 
lb)  Bogers  v.  Kogers,  3  P.  W.  193;  S.  C.  Cases  Temp.  Talb.  268. 
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not,  after  payment  of  debts,  a  trustee  for  the  heir.  He  said  that 
the  devise,  that  the  wife  should  be  sole  heiress  of  the  real  estate, 
did,  in  every  respect,  place  her  in  the  stead  of  the  heir,  and  not 
as  a  trustee  for  him.  His  Lordship  observed,  that  it  was  plainer 
by  reason  of  the  language  of  tenderness,  his  "  dearly  beloved 
wife,"  which  must  have  intended  something  beneficial  to  her, 
and  not  what  would  be  a  trouble  only  ;  and,  what  made  it  still 
stronger  was,  that  the  heir  had  a  legacy. 

That  these  two  circumstances  alone  are  not  sufficient, 
*  is  quite  clear.     The  former  occurred  in  Wych  v.  Pack-      [  509  ] 
ington,  (a)  where  the  expression  was,  "  my  dear  wife," 
and  yet  the  trust  was  held  to  result :  and  the  latter,  in  Randall 
V.  Pookey,  {b)  where  a  legacy  to  the  heir  was  decided  not  to 
rebut  the  inference  of  a  resulting  trust. 

Where  the  devisee  is  merely  described  by  the  relationship,  as 
"  my  cousin,"  «  my  brother,"  unaccompanied  by  any  particular 
expression  of  kindness,  the  argument  is  still  less  strong,  the 
designation  being  merely  part  of  his  description ;  though  cer- 
tainly, in  Coningham  v.  Mellish,  (c)  the  fact  of  the  devisee  _ 
being  described  as  "  my  cousin,"  and  that  of  his  being  as  nearly 
related  to  the  testator,  as  the  heir,  seem  to  have  formed  the 
grounds  of  the  determination.  In  the  cases  of  that  period, 
however,  the  doctrine  of  resulting  trusts  was  not  so  invariably 
and  steadily  maintained  as  it  now  is ;  and  many  positions  to 
be  found  in  them  are  inconsistent  with  the  rules  at  present  estab- 
lished. Such  a  description  of  the  devisee  is  certainly  a  cir- 
cumstance to  be  attended  to,  and  was  so  referred  to  in  a  case 
by  Lord  Eldon,  in  reference  to  Coningham  v.  Mellish  ;  {d)  but, 
that  it  would  now  be  allowed  the  weight  which  was  given  it  in 
that  case,  is  not  probable. 

In  Rogers  v.  Rogers,  the  purpose  expressed,  namely,  the  pay- 
ment of  debts  and  legacies,  was  not  beneficial  to  the  devisee ; 
and,  therefore,  unless  she  had  taken  the  surplus,  she  would  have 
derived  no  benefit  from  the  devise.  It  has  been  truly  said, 
"  that,  where  the  purpose  is  something  in  favor  of  the  party  to 
whom  the  bequest  is  made,  the  presumption  is  rather 
stronger  that  the  benefit  specified  *  is  the  only  benefit  [  510  ] 
which  he  is  intended  to  derive  from  the  bequest."  (e) 

In  the  case  of  Dawson  v.  Clarke,  (/)  a  testator  gave  to  his 
fi-iends  A  and  B,  aU  his  real  and  personal  estate,  to  hold  to  them, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust,  in 
the  first  place,  to  pay,  and  charged  and  chargeable  with  all  his 

(a)   Stated  supra,  504. 

(6)   2  Vera.  425;  S.  C.  1  Eq.  Ca.  Ab.  272,  pi.  4. 

(c)  Pre.  Ch.31 ;  S.  C.  1  Eq.  Ca.  Ab.  273,  pi.  8. 

(d)  See  King  v.  Denison,  1  Ves.  &  B.  276. 

(e)  Per  Sir  William  Grant,  in  Walton  v.  Walton,  14  Ves.  322. 

(/)  15Ves.409;  S.  C.  18  Ves.  247.     This  case  was  decided  at  the  Bolls,  in  refer- 
ence exclusively  to  the  personal  estate. 
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just  debts  and  funeral  expenses,  and  the  legacies  thereinafter 
bequeathed.  The  testator,  after  bequeathing  several  legacies, 
appointed  A  and  B  executors.  Lord  Eldon,  C. :  "  The  ques- 
tion is,  whether,  upon  the  whole  will,  this  is  to  be  taken  as  a 
devise  and  bequest  to  these  executors,  with  reference  to'  their 
office,  upon  a  trust  to  pay ;  or  as  giving  them  the  absolute  prbp- 
ertj!-,  subject  only  to  a  charge ;  and  I  think  the  latter  was  the 
intention." 

Of  this  case  Lord  Langdale,  M.  R.,  (a)  has  observed,  that 
Lord  Eldon  gave  effect  to  the  words  "  charged  and  chargeable," 
(which  he  had  placed  in  opposition  to  the  words  "  upon  trust,") 
on  some  ground  which  does  not  appear  in  the  report.  It  might 
be  that  he  considered  the  last  words  in  the  will  as  explanatory 
of  the  first. 

The  general  doctrine  was  much  discussed  in  the  case  of  King 
V.  Denison,  (b)  where  a  testatrix  devised  her  real  estate  to  her 
cousin  Mary  A.,  wife  of  R.  A.,  and  to  her  cousin  Arabella  J., 
and  their  heirs  and  assigns  forever ;  subject,  nevertheless,  to,  and 
phargeable  with,  the  payment  of  the  annuities  thereinafter  men- 
tioned ;  and  she  bequeathed  her  personal  estate  to  three  other 
persons,  subject  to,  arid  chargeable  with,  her  debts  and  legacies ; 
and  gave  such  three  persons  equal  legacies.  Lord 
[  511  J  Eldon  held,  that  the  devisees  *  of  the  real  estate  were 
not  trustees,  after  paying  the  annuities,  for  the  heir-at- 
law  ;  his  Lordship  considering  the  intention  to  be,  (according 
to  the  distinction  stated  by  him,  already  quoted,)  that  they 
should  take  not  merely  for  the  purpose  of  paying  those  annu- 
ities, but  beneficially,  subject  to  them. 

The  Court  of  King's  Bench  had  made  a  similar  decision  upon 
the  same  will,  (c) 

It  happened  in  this  case  that  one  of  the  devisees  was  a  mar- 
ried woman,  and  the  other  an  infant  of  fifteen ;  persons,  there- 
fore, ill  adapted  to  be  trustees.  But,  though  Lord  Eldon 
admitted  these  were  circumstances  to  be  attended  to ;  (rf)  yet, 
he  observed,  that,  if  they  were  trustees  upon  the  whole  context, 
he  could  not  say  that  they  were  not  so  on  that  ground ;  and, 
upon  the  singularity  that  the  testatrix  had  given  to  these  cousins 
in  preference  to  nearer  relations,  a  sister  and  aunt,  his  Lordship 
observed,  that  the  answer  was,  she  had  made  the  disposition. 

Another  circumstance  in  the  case  was,  that  the  testatrix  had 
used  the  same  expression,  "  subject  and  chargeable,"  in  the  be- 
quest of  the  personal  estate,  of  which  it  was  contended  they 
were  trustees,  in  consequence  of  having  equal  legacies  given 
them ;  but  Lord  Eldon  observed,  that,  admitting  this  construc- 

(a)  1  Kee.  324. 
(6)  1  Ves.  &B.  261. 

(e)  Smith  d.  Denison  t>.  King,  16  East,  282.    See  also  Wood  v.  Cox,  1  Kee.  317  ; 
ante,  320. 
{d)  See  Blinlilioi-n  v.  Feast,  2  "Ves.  Sen.  27. 
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tion  as  to  the  personalty,  which  he  thought  doubtful  upon  the 
cases,  it  did  not  follow  that  the  same  words,  in  different  parts 
of  the  will,  applied  to  a  different  subject,  were  to  receive  the 
same  construction.  It  was  only  the  same  as  if  she  had  said 
that  the  executors  should  not  take  the  personalty 
*  beneficially,  but  had  made  no  such  declaration  as  [  512  ] 
to  the  real  estate,  (a) 

It  should  be  noticed  that  an  exception  to  the  doctrine  of  re- 
sulting trusts  exists  in  regard  to  gifts  to  charity ;  ^  the  rule 
being,  that,  where  lands,  or  the  rents  of  lands  are  given  to 
charitable  purposes,  which  at  the  time  exhaust,  or  are  repre- 
sented to  exhaust,  the  whole  rents,  and  those  rents  increase  in 
amount,  the  excess  arising  from  such  augmentation  shall  be 
appropriated  to  charity,  and  not  go,  by  way  of  resulting  trust, 
to  the  heir-at-law.  (b) 

It  has  been  observed  by  Lord  Hardwicke  (c)  and  Lord  Bl- 
don(d)  that,  at  the  time  this  doctrine  was  established,  the  right  of 
the  heir-at-law  under  a  resulting  trust  was  not  sufficiently  under- 
stood, or  it  never  could  have  been  adopted.  Both  these  great 
Judges,  however,  acknowledged  it  to  be  a  principle  not  now  to 
be  shaken. 

But,  if  a  man  give  an  estate  to  trustees,  and  take  notice  that 

(a)  But  see  Countess  of  Bristol  v.  Hungerford,  2  Vern.  645,  stated  post. 

(6)  Thetford  School  case,  8  Co.  130;  Duke's  Ch.  Uses,  71;  Sutton  Colefield's 
case,  10  Rep.  31  ;  Dnke,  28;  Att'y-Gen.  v.  Johnson,  Amb.  190;  Att'y-Gen.  v. 
Sparks,  Amb.  201;  Att'y-Gen.  v.  Haberdashers'  Company,  4  Bro.  C.  C.  103; 
Att'y-Gen.  v.  Tonna,  2  Ves.  Jun.  1.  See  also  Bishop  of  Hereford  v.  Adams,  7 
Ves.  324. 

(c)  Amb.  190. 

(rf)  2  Jac.  &  Walk.  307. 


'  Charities  are  so  highly  favored  by  the  English  law,  that  they  have  always  received 
a  more  equitable  construction  than  gifts  to  individuals.  2  Story,  Eq.  Jur.  §  1165. 
The  Court  of  Chancery  has  been  astute  to  find  out  grounds  to  sustain  them ;  lb. 
§  1172,.1179.  If  lauds  are  given  to  a  corporation  for  any  charitable  uses,  which  the 
donor  contemplates  to  last  forever,  the  heir  never  can  have  the  land  back  again ; 
lb.  §  1177  :  and  when  the  increased  revenues  of  a  charity  extend  beyond  the  original 
objects,  they  are  not  a  resulting  trust  for  the  heirs-at-law ;  but  they  are  to  be  applied 
to  similar  charitable  purposes,  and  to  the  augmentation  of  the  benefits  of  the 
charity;  lb.  §  1178.  See  also  Att'v-Gen.  v.  Wilson,  3  Mylne  &  Keen,  362;  Att'y- 
Gen.  V.  Ironmongers'  Co.  2  Mylne  &  Keen,  567  ;  S.  C.  2  Beavan,  313;  Att'y-Gen. 
V.  Drapers'  Co.  2  Beavan,  508 ;  Att'y-Gen.  v.  Coopers'  Co.  3  Beavan,  29 ;  Att'y- 
Gen.  V.  Tonna,  4  Bro.  C.  C.  (Perkins's  ed.)  103,  et  seq.  and  notes. 

But  in  North  Carolina,  where  the  doctrine  of  execution  cy  pres  does  not  prevail, 
if  the  intent  of  the  testator  cannot  be  literally  fulfilled,  a  trust  results  for  the  heir  or 
next  of  kin.  M'Auley  v.  Wilson,  Dev.  Eq.  276.  And  in  Massachusetts,  where  a 
testator  devised  real  estate  in  trust,  to  apply  the  income  to  the  maintenance  of  a  pastor 
or  elder  in  a  church  in  the  town  where  the  testator  resided,  of  a  certain  faith  and 
practice,  so  long  as  the  members  of  that  church  or  their  successors  should  maintain 
the  visibility  of  a  church  in  such  faith  and  order,  and  afterwards  the  only  two  mem- 
bers of  the  church,  at  a  meeting  called  by  public  notice,  voted  and  resolved  that  they 
would  no  longer  endeavor  to  maintain  the  appearance  of  a  visible  church,  and  de- 
clared the  church  dissolved  and  extinct,  it  was  held,  that  the  church  was  thereby  dis- 
solved, and  ceased  to  be  a  visible  church,  and  that  the  trustee  held  the  estate  as  a 
resulting  trust  for  the  testator's  heirs-at-law.  Easterbrooks  v.  Tillinghast,  5  Gray,  17. 
40* 
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the  payments  are  less  than  the  amount  of  the  rents,  no  case  has 
gone  so  far  as  to  say  that  the  cestui  que  trust,  even  in  the  case 
of  a  charity,  is  entitled  to  the  surplus.  There  would  either  be  a 
resulting  trust,  or  it  would  belong  to  the  person  who  takes  the 
estate,  (a) 

[  513  ]  *  11.     Another  question  which  has  been  agitated  be- 

tween the  heir  and  devisee,  is,  whether  if,  in  a  series 
of  consecutive  limitations,  a  particular  estate  be  void  in  its  crea- 
tion, from  being  limited  to  a  person  incapable^by  law  or  refusing 
to  take  the  remainders  immediately  expectant  on  such  estate  are 
accelerated,  or  the  interest  in  question  descends  to  the  testator's 
heir-at-law,  as  real  estate  undisposed  of. 

The  early  authorities  are  clearly  in  favor  of  the  acceleration. 
Thus,  it  i^  laid  down  in  Perkins,  (b)  that  "  if  a  man  seised  of 
land  devisable  in  fee,  devise  it  to  a  monk  for  life,  the  remainder 
to  a  stranger  in  fee,  and  the  devisor  dies,  the  monk  being  alive, 
in  this  case  the  remainder  shall  take  effect  presently,  because 
the  monk  took  nothing  by  the  devise." 

So  it  was  held  by  Gawdy,  in  Fuller  v.  Fuller,  (c)  though  the 
case  did  not  raise  the  point,)  that  if  the  devisee  of  an  estate  tail 
refuse,  the  devisee  in  remainder  shall  take  immediately.  Arid 
the  same  point,  in  regard  to  a  devisee  for  life,  was  maintained 
arguendo  in  Archbishop  Cranmer's  case,  (d)  ' 

The  doctrine  evidently  proceeds  upon  the  supposition  that, 
though  the  ulterior  devise  is  in  terms  not  to  take  effect  in 
possession  until  the  decease  of  the  prior  devisee,  if  tenant  for 
life,  or  his  decease  without  issue,  if  tenant  in  tail,, yet  that,  in 
point  of  fact,  it  is  to  be  read  as  a  limitation  of  a  remainder,  to 
take  effect  in  every  event  which  removes  the  prior  estate  but  of 
the  way.  Such  a  principle  is  familiar  in  its  application  to  the 
case  of  an  estate  for  life  being  determined  by  forfeit- 
[  514  ]  ure  ;  and  it  seems  *  not  to  be  (as  commonly  supposed) 
contradicted,  by  the  case  of  Carrick  v.  ErringtSh,  (e) 
where  a  man  settled  lands  to  the  use  of  Thomas  Errington 
(who  was  a  papist)  for  life;  the  remainder  to  trustees  during 

(o)  Lord  Eldon,  in  Att'y-Gen.  y.  Mayor  of  Bristol,  2  Jac.  &  Wajk.  307.  But  as 
charitable  dispositions  of  lands  by  will  are  prohibited  by  the  statute  of  9  Geo.  II.  c. 
36,  (ante,  p.  [198,])  unless  in  favor  of  certain  objects,  this  question  rarely  occurs,  ex- 
cept under  wills  which  are  prior  to  the  statute. 

(6)  567.     See  also  §§  567,  569  ;  and  Shepp,  Touchst.  435,  451. 

(c)  Cro.  El.  425.  . 

((/)  Dy.  309  b.  The  principle  of  these  cases  would,  undoubtedly,  apply  to  tlie  case 
of  a  devise  of  life  estate  being  revoked  by  the  testator. 

(e)  2  P.  W.  361 ;  5  Bro.  P.  C.  (Toml.  ed.)  391. 


1  If  the  devisee  of  property  for  life  declines  to  accept  it,  it  vests  in  possession  in 
those  to  whom  it  was  limited  in  remainder,  and  the  Ijeirs  of  the  devisor  have  no  right 
to  the  possession  of  the  property  during  the  life  of  the  first  devisee.  Yeaton ii.  Roberts, 
8  Foster,  (N,  H.)  459;  Adams  v.  Gillespie,  2  Jones,  Eq.  (N.  Car.)  244. 


RESULTING   TRUST   TO   THE   HEIR.  475 

T.  E.'s  life,  to  preserve  contingent  remainders ;  remainder  to 
his  first  and  other  sons  in  tail  male  ;  remainder  to  W.  E.  The 
limitations  in  favor  of  the  papist  were,  in  the  then  state  of 
the  law,  (a)  void ;  and  it  was  held,  that  the  remainders  were 
not  accelerated,  on  the  special  ground  that  such  a  construction 
would  have  defeated  the  limitations  to  the  first  and  other  sons 
of  T.K 

The  doctrine  underwent  much  discussion  in  the  case  of 
Tregonwell  v.  Sydenham,  (6)  where  a  testator  devised  certain 
estates  at  S.,  subject  to  some  terms  of  years,  to  the  use  of  his 
son  A.  for  life ;  remainder  to  trustees,  during  his  life  to  preserve 
contingent  remainders  ;  remainder  to  the  first  and  other  sons  of 
A.  in  tail  male  ;  remainder  to  the  eldest  daughter  of  A.  in  tail 
general ;  with  the  like  remainder  to  his  second  and  other  daugh- 
ters, and  divers  remainders  over.  The  testator  then  devised  es- 
tates at  D.,  subject  to  certain  terms  of  years,  to  A.  for  life  ; 
remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to 
the  second  and  other  sons  of  the  testator  in  tail  male  ;  and,  in 
default  of  his  male  issue,  as  to  that  part  of  those  estates  called 
C,  remainder  to  the  use  of  the  testator's  brother  B.  for  life  ;  re- 
mainder to  his  first  and  other  sons  in  tail  male,  and,  after  several 
other  remainders,  remainder  to  the  plaintiff"  J.  for  life  ;  remainder 
to  his  first  and  other  sons  in  tail  male  ;  remainder  to  the  testa- 
tor's right  heirs.  And  as  to  all  other  his  estates  in  D.,  to  retain 
the  same  for  sixty  years,  and  receive  the  rents  and  grant 
leases  until  the  trustees  should  have  received  *£17,500,  [  515  ] 
which  they  should  apply  to  the  uses  following :  namely, 
when  they  should  have  received  £2500,  to  lay  out  the  same, 
with  the  interest,  in  some  real  estate  in  certain  parishes,  and 
settle  the  estate  so  purchased  on  such  person  for  life  as,  by  vir- 
tue of  his  said  will,  should  then  be  in  possession  of  his  estate  at 
S.,  or  in  case,  by  suffering  a  common  recovery,  that  estate  should 
be  in  other  hands,  then  on  such  person  as  would,  in  case  no  re- 
covery had  been  suffered,  have  been  in  possession  ef  the  same ; 
and  so,  from  time  to  time,  as  soon  as  the  further  sum  of  £2500 
should  be  raised,  until  the  whole  ,£17,500  should  be  so  raised, 
should  lay  out  the  same  in  lands  as  thereinbefore  directed,  to  be 
settled  on  the  several  persons  as  should  be,  or  should  have  been, 
in  case  no  such  common  recovery  had  been  suffered  at  each  of 
the  said  times,  in  possession  of  his  S.  estate,  with  such  remain- 
der on  each  of  the  said  settlements  as  might  continue  the  said 
estates  in  the  blood  and  name  of  the  St.  Barbes ;  and,  after  the 
said  £17,500  should  be  so  raised,  then  to  raise  the  further  sum 
of  £2500,  to  be  laid  out  in  some  real  estates  in  some  or  one  of 
the  parishes  of  D.,  and  to  settle  the  said  estate  so  purchased  on 
such  person  for  life  as,  by  virtue  of  that  his  will,  should  then  be 
in  possession  of  the  estate  of  D. ;  or,  in  case  of  suffering  a  com 

(a)  But  now  see  Stat.  18  Geo.  III.  c.  60.  (b)  3  Dow,  194. 
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mon  recoveiy,  or  otherwise,  his  said  estate  should  be  in  other 
hands,  then  on  such  person  as  would,  in  case  no  recovery  had 
been  suffered,  have  been  in  possession  of  the  same  by  virtue  of 
his  will,  with  such  remainder  as  might  continue  the  same  in  the 
name  and  blood  of  the   Sydenhams.     And  after  the  said  two 
sums,  amounting  to  £20,000  md  expenses,  should  be  raised  for 
the  said  uses,  or  determination  of  the  said  term  of  sixty  years, 
then  to  the  use  of  the  testator's  brother  B.  for  life,  with  remain- 
der to  his  eldest  and  other  sons  in  tail  male ;  and,  after 
[  516  ]      such  other  remainder  as  he  had  limited  with  *  respect 
to  the  first  part  of  his  D.  estate,  remainder  to  J.,  the 
elder  plaintiff,  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male,  with  the  ultimate  remainder  in  fee  to  the  testator's 
right  heirs.     The  testator  died,  leaving  A.,  his  only  son,  and  two 
daughters.     A.  died  in  1799,  leaving  his  grandson  T,,  the  only 
son  of  one  of  his  daughters,  his  heir-at-law.     A.,  B.,  and  several  ■ 
of  the  intermediate  devisees,  (a)  having  died  without  issue  male, 
the  plaintiff  J.,  the  elder,  became  entitled  to  an  estate  for  life  in 
possession  in  the  property  at  C. ;  and  plaintiff  J.,  the  younger, 
(his  eldest  son,)  to  an.  estate  'in  remainder  therein.     T.  was  ten- 
ant in  tail  of  the  S.  estate ;  and,  as  to  the   second  part  of  the 
D.  estate,  the  trusts  of  the  term  had  not  been  executed.     On  a 
bill  filed  by  J.  and  J.  the  younger  to  have  the  trusts  of  the  term 
declaied  void,  as  tending  to  a  perpetuity,  and  that  the  residue 
should  be  assigned  for  their  benefit,  the  Court  of  Exchequer 
declared  the  trusts  to  be  void,  and  the  term  to  attend  the  inheri- 
tance.    But  the  House  of  Lords,  on  appeal,  reversed  the  de- 
cree ;  declaring,  first,  that  the  trusts  of  the  term  were  not  void 
in  their  creation,  but  became  so  in  event,  the  trusts  for  raising 
the  money  being  valid ;  but  that  of  settling  the  lands  to  uses 
being  void,  as  too  remote,  in  consequence  of  its  happening  that 
the  person  then  in  possession,  and  to  whom,  therefore,  an  estate 
for  life  was  to  be  limited,  with  remainder  to  his  issue,  was  one 
who  was  no*  in  existence  at  the  testator's  death.  (6)     Secondly, 
(and  this  is  the  point  material  to  the  present  discussion^  that 
the  trusts  of  the  term  resulted,  for  the  benefit  of  the  heir-at-law 
of  the  testator.! 

The  argument  of  Lord  Redesdale  and  Lord  Eldon, 
[  517 1  upon  *  which  this  part  of  their  decision  turned,  was, 
that  the  land,  not  being  given  over  until  "  from  and 
after  "  the  raising  of  the  money,  the  intermediate  interest  was 
evidently  not  included  in  the  devise,  and,  therefore,  went  to  the 
heir.     The  interest  given  to  the  devisee  was  exclusive  of  and 

(a)  It  is  stated  in  the  report  that  they  died  in  the  testator's  lifetime ;  but  this  ap- 
pears to  be  a  mistake. 

(d)  On  this  point  vide  ante,  235. 

1  See  ante,  467,  [502,  503]  note. 
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with  a  deduction  of,  ihat  sum.  "  The  testator,  then,"  observed 
Lord  Eldon,  "  has  said  that  the  devisees  shall  not  take  it.  The 
policy  of  the  law  will  not  permit  the  uses  for  which  the  testator 
intended  it  to  take  effect ;  and  in  such  a  case,  in  the  absence  of 
any  expression  of  intention  on  the  part  of  a  testator,  with  re- 
spect to  a  purpose  which  the  law  will  allow,  the  doctrine  of  law 
is,  that  he  shall  take  the  interest  who  takes  independently  of  all 
intention,  and  on  whom  the  law  casts  it.  On  these  grounds,  I 
agree  that  the  money  must  be  raised  and  applied  for  the  benefit 
of  the  heir,  and  not  of  the  devisees."  {a) 

It  is  evident  that  the  two  points  adjudicated  by  the  House  of 
Lords  had  no  necessary  connection  ;  or  in  other  words,  that  the 
deciding  the  heir  to  be  entitled  was  not  a  consequence  of  hold- 
ing the  trusts  of  the  term  to  be  void  in  event  only,  and  not  in 
their  creation ;  for  Lord  Eldon  expressly  laid  it  down,  that,  if 
the  trusts  had  been  to  raise  £20,000  for  charities,  (in  which 
case  they  would  have  been  clearly  void  ab  initio,)  and  after  the 
sum  had  been  raised,  then  to  the  devisees,  as  the  intention 
would  not  have  been  in  their  favor,  the  heir  would  have  been 
let  in. 

It  is  clear,  however,  that  where  a  term  for  years  is  created  for 
particular  purposes,  and  the  land  subject  thereto  is  devised  over, 
the  term,  after  the  purposes  of  its  creation  are  satisfied, 
or  immediately,  if  those  purposes  do  not  *  arise,  attends      [  518  ] 
the  inheritance  for  the  benefit  of  the  devisee.      And 
such  was  the  decision  in  one  case,  where  the  nature  of  the  trust 
and  the  expressions  of  the  testator  afforded  an  argument  in  favor  ■ 
of  a  contrary  construction. 

The  case  here  alluded  to  is  Davidson  v.  Foley,  (&)  where  a 
testator  devised  lands  to  trustees,  their  executors,  &c.,  for  ninety- 
nine  years,  upon  the  trusts  after  mentioned,  and,  after  the  expi- 
ration or  other  determination  thereof,  and  subject  thereto,  to  A, 
testator's  son,  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male.  Another  term  was  created,  in  the  same  manner,  of  prop- 
erty similarly  given  to  B,  another  son,  and  his  sons  in  tail  male. 
The  trusts  of  the  respective  terms  were  for  the  trustees,  in  their 
discretion  to  pay  testator's  two  sons  an  annual  allowance,  not 
exceeding  a  given  sum,  but  so  as  that  they  should  have  no  estate, 
or  interest  in  the  rents  of  the  property,  for  their  lives,  other  than 
the  trustees,  in  their  discretion,  should  think  proper ;  and  then 
to  pay  off  a  certain  mortgage  :  and  then  to  pay  certain  debts  of 
his  sons,  but  so  that  the  testator's  sons'  creditors  should  have  no 
lien  upon  the  land ;  and,  after  the  decease  of  his  sons,  and  the 
payment  of  the  mortgage-money  and  debts  before  mentioned, 

(a)  And  with  this  doctrine  the  cases  on  the  statute  restraining  accumulation  of 
income,  (ante,  271.)  seem  to  agree. 

(6)  2  Bro.  C.  C.  203,  (Perkins's  ed.)  213,  note  (a.)  See  Lord  Eldon's  judgment  in 
Sidney  v.  Shelley,  19  Ves.  364. 
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and  the  costs,  the  terms  were  to  attend  the  inheritance.  Lord 
Thurlow  was  of  opinion,  that,  as  the  purposes  for  which  the 
terms  were  created  were  exhausted,  the  terms  attended  the 
inheritance  for  the  benefit  of  the  tenants  for  life.  It  had  been 
ingeniously  argued,  he  said,  that  these  were  trusts  extending 
beyond  the  lives  of  the  sons,  and  that,  if  those  trusts  were  suffi- 
cient, the  sons  were  to  have  no  interest  for  their  lives.  But  the 
nature  of  a  resulting  trust  was,  that  it  was  such  as  had  escaped 
the  attention  of  the  testator,  and  that  here  the  inten- 
[  519  ]  tion  of  raising  a  trust  *  beyond  the  payment  of  debts, 
was  tolally  unexpressed.  No  trust  could  be  raised 
upon  the  terms  used. 

Lord  Thurlow's  reasoning  evidently  assumes  that  the  devises, 
subject  to  the  term,  comprised  all  the  interest  not  actually  ab- 
sorbed by  the  trusts  of  such  term  ;  and  this  may  serve  to  recon- 
cile some  expressions  in  his  judgment,  which  might  otherwise 
seem  to  warrant  a  conclusion  more  favorable  to  the  heir  than  to 
the  devisees. 

The  same  principle  has  been  applied  to  a  case  in  which  a 
term  for  years  was  devised,  upon  trusts  to  be  thereinafter  de- 
clared, (but  which  were  not  declared,)  with  devises  over  on  the 
"  expiration  or  sooner  determination "  of  the  term,  the  words 
"  subject  thereto,"  though  not  actually  occurring  in  the  will, 
being,  by  force  of  the  intention  appearing  upon  the  general  con- 
text, supplied. 

As,  in  the  case  of  Sidney  v.  Shelley,  (a)  where  A  devised 
•lands  to  trustees  and  their  heirs,  to  the  use  of  them,  their  execu- 
tors, &CO.,  for  ninety-nine  years,  "  upon  the  trusts  hereinafter  ex- 
pressed and  declared  concerning  the  same,  and  from  and  after 
the  expiration  or  other  sooner  determination  of  the  said  term  of 
ninety-nine  years,"  he  gave  the  said  lands  to  several  persons  for 
life  and  in  tail ;  and  the  will  contained  no  declaration  of  the. 
trusts  of  the  term.  It  was  strongly  contended  that  the  trusts 
resulted  to  the  heir,  chiefly  on  the  authority  of  a  dictum  of  Lord 
Hardwicke,  (6)  in  a  case  wherein  a  term  of  ninety-nine  years 
having  been  created  by  settlement,  without  any  declaration  of 
trust,  his  Lordship  is  made  to  say,  upon  the  question  whether 
there  was  a  resulting  trust  for  the  settlor,  "  It  has  been  deter- 
mined so  in  the  case  of  voluntary  settlements  and 
[  520  ]  wills ; "  his  Lordship  distinguishing  a  *  settlement  for 
valuable  consideration.  But  Lord  Eldon,  in  the  prin- 
cipal case,  decided  that  the  testator,  having  created  a  term  for 
ninety-nine  years,  upon  trusts  to  be  afterwards  declared,  and,  at 
the  expiration  or  sooner  determination  of  that  term,  having  de- 
vised those  estates  in  such  a  manner  as  that  the  actual  enioy- 

(a)  19  Voa.  352. 

(6)  In  Brown  v.  Jones,  1  Atk.  191.     A  note  of  this  dictum,  found  among  Lord 
Nortliington's  papers,  coincided." 
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ment  of  them  was  clearly  intended ;  the  termors  having  nothing 
for  their  own  use,  and  he  not  having  declared  any  trust,  the  re- 
sult was  exactly  the  same  as  if  some  trust  had  been  declared, 
which  it  became  necessary  to  satisfy,  or  which  was  satisfied 
after  her  death.  His  Lordship  considered  that  the  will  was  to 
be  read  as  if  the  words  "  subject  to  the  trusts  thereof  "  were  in  it. 

Lord  Eldon  observed,  that,  if  the  limitation  had  been  simply 
to  the  trustees,  without  reference  to  any  trusts,  however  mon- 
strous the  supposition  with  reference  to  the  intention,  the  subse- 
quent devisees  must  have  taken  subject  to  the  term. 

Sometimes  an  estate  is  made  to  determine  at  the  majority  of 
a  minor  ;  and  it  happens  that  he  dies  under  age  :  whence  arises 
the  question,  whether  the  devisee  is  entitled  to  hold  the  estate 
until  the  minor  would,  if  living,  have  attained  the  prescribed 
age  ;  or  whether  the  devise  over  (for  it  has  generally,  though 
not  necessarily,  happened  that  there  is  such  a  devise)  is  acceler- 
ated. The  authorities  upon  this  point  are  not  to  be  reconciled 
(if  at  all)  without  resorting  to  some  very  fine-spun  distinctions, 
as  will  be  seen  by  the  following  J)rief  statement. 

In  Carter  v.  Church,  (a)  A  devised  lands  to  his  daughter  in 
fee,  and  declared  that  his  executors  should  receive  the  profits 
until  she  attained  twenty-one,  towards  payment  of  his  debts  and 
legacies.  The  daughter  died  when  five  years  old.  The 
*  Lord  Keeper  was  of  opinion  that  the  charging  the  [  521  ] 
profits  until  the  daughter  attained  twenty-one,  amount- 
ed to  a  term  until  she  would,  if  living,  have  attained  that  age. 

So,  in  Levet  v.  Needham,  (b)  where  A.  devised  lands  to  C. 
and  D.  and  their  heirs,  upon  trust,  to  receive  the  rents  until  his 
son  W.  should  attain  the  age  of  twenty-one  years  ;  and  pay  one 
third  to  the  testator's  wife  in  lieu  of  dower;  and  out  of  the 
other  two  thirds  to  raise  portions  for  his  daughters  ;  and  devised 
all  to  W.,  w~hen  twenty-one,  in  tail ;  and,  in  default  of  such 
issue,  then  over.  W.  died  under  the  age  of  twenty-one,  without 
issue ;  the  widow  afterwards  died  before  W.  would,  if  living, 
have  attained  that  age ;  and  it  was  held,  that  the  wife's  third 
for  such  period  was  an  interest  undisposed  of,  and  went  to  the 
testator's  heir,  on  the  ground  that  nothing  was  given  to  the 
devisees  until  W.  attained  (dr,  rather,  would  have  attained)  his 
majority,  and  died  without  issue. 

The  most  singular  feature  in  this  case  is,  the  holding  the  inter- 
est of  the  wife  to  have  ceased  at  her  death.  If,  as  the  Court 
assumed,  a  term  was  absolutely  carved  out  of  the  inheritance, 
clearly  words  of  limitation  were  not  necessary  to  vest  it  in  the 
wife  with  the  transmissible  quality  of  personal  estate. 

On  the  other  hand,  in  the  case  of  Mansfield  v.  Dugard,  (c) 

(o)   1  Ch.  Ca.  113. 

(6)  2  Vern.  138. 

(c)  1  Eq.  Ca.  Ab.  195,  pi.  4. 
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where  A  devised  lands  to  his  wife  until  B,  his  eldest  son,  should 
attain  twenty -one ;  and,  when  he  should  attain  that  age,  to  him 
in  fee.  B  died  at  the  age  of  thirteen ;  whereupon  his  heir-at- 
law  claimed  the  rents  from  his  death.  The  Lord  Chancellor 
held,  that  the  heir  was  entitled,  for  that  the  wife's  estate  deter- 
mined at  the  death  of  the  son,  whose  estate  in  fee, 
[  522  ]  which  was  vested  *  at  the  testator's  death,  took  effect 
in  possession  on  that  event. 

One  of  the  reasons  assigned  for  this  adjudication  was,  that 
the  land  was  not  devised  to  the  wife  for  payment  of  debts,  prob- 
ably in  order  to  distinguish  it  from  Carter  v.  Church ;  {a)  but 
such  a  distinction  seems  to  be  very  unsubstantial,  and,  more- 
over, does  not  apply  to  the  case  of  Levet  v.  Needham,  {b)  which 
would  still  be  inconsistent  with  Mansfield  v.  Dugard.  The 
doctrine  of  the  latter  case  seems  more  consistent  with  probable 
intention  than  holding  the  wiU  to  create  an  absolute  term  of 
years,  independent  of  the  life,  and  consequently  of  the  minority 
of  the  devisee,  the  existence  of  such  minority,  it  would  seem, 
supplying  the  sole  occasion  a^d  motive  for  the  creation  of  the 
estate  in  question. 

Sometimes  it  happens  that  real  estate  is  devised  to  a  minor 
contingently  on  his  attaining  twenty-one,  with  a  devise  over  in 
the  event  of  his  dying  under  that  age ;  in  which  case,  though, 
under  the  original  devise,  if  construed  to  be  contingent,  the  prop- 
erty would,  during  the  minority,  have  devolved  to  the  heir-at- 
law  of  the  testator  as  real  estate  undisposed  of;  yet,  on  the 
minor  dying  under  age,  the  devise  over,  not  being  subject  to 
the  postponement  affecting  the  original  devise,  takes  effect  in 
possession  immediately,  (c) 

(a)  Ante,  520. 

(b)  Ante,  521. 

(c)  Chambers  v.  Brailsford,  18  Ves.  368,  [Sumner's  ed.  368,  note  (a).] 
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until  Conversion,  and,  generally,  as  to  Relative  Rights  of 
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Doctrine  of  conversion,  in  regard  to  escheat,  [p,  526.] 

Effect  of  property  directed  to  be  sold  being  devised  in  a  certain  contingency  as  land, 

[p.  527.] 
Lands  devised  to  be  sold,  and  proceeds  given  to  A ;  with  a  limitation  over  of  the 

moneys,  or  the  estate,  if  unsold,  to  B,  [p.  528.] 
Held  to  be  personal  estate  as  to  A,  [p.  528.] 
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Rules  on  this  subject,  [p.  531.] 

Mere  power  of  sale  does  not  let  in  legacy  duty,  [p.  532.] 
Option  to  allot  property  to  beneficial  legatees  as  real  estate,  [p.  532.] 
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VOL.  I.  41 
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Doctrine  as  to  enjoyment  of  property  which  is  subject  to  a  trust  for  conversion,  [p.  540.] 
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In  the  case  of  a  specific  bequest ;  of  a  residuary  bequest,  [p.  547.] 
Effect  where  specific  property  is  combined  with  general  residue,  [p.  549.] 
Bank  stock  and  leaseholds  held  to  be  convertible  under  terms  of  residuary  clause, 

[p.-  549.] 
Leaseholds  and  bank  stock,  part  of  a  residue  held  to  be  convertible,  [p.  550.] 
Long  annuities  held  to  belong  in  specie  to  legatee  for  life,  [p.  551.] 
Leaseholds  part  of  a  residue  held  convertible,  [p.  552.] 

Destination  of  undisposed  of  interests  in  property  directed  to  be  converted,  [p.  553.] 
Principle  same,  whether  land  or  money  is  the  object  of  conversion,  [p.  553.] 
Lapsed  share  of  proceeds  of  real  estate  devolves  to  heir,  [p.  555.] 
-Effect  of  failure  of  devise  by  contingency  or  illegality,  [p.  556.1 
Failure  of  disposition  of  real  and  personal  estate  respectively,  [p.  557.] 
Conversion  for  purposes  of  will — what,  [p.  558.] 
Declaration  that  proceeds  of  sale  shall  be  personal  estate,  [p.  559.] 
Case  of  Phillips  v.  Phillips,  [p.  559] 
Remarks  on  Phillips  v.  Phillips,  [p.  560.] 

As  to  conversion  subjecting  fund  to  simple  contract  debts,  [p.  561.] 
As  to  proceeds  of  real  estate  passing  under  a  residuary  bequest,  [562.] 
Proceeds  of  real  estate  held  not  to  pass  under  residuary  bequest,  [p.  563.] 
Case  of  Kellett  v.  Kellett,  [p.  564.] 

That  real  fund  will  not  pass  under  a  bequest  of  personalty,  finally  decided,  [p.  565.] 
Declaration  that  produce  of  sale  shall  be  personal  estate,  [p.  566.] 
Inference  that  real  and  personal  estate  once  blended,  are  not  to  be  afterwards  severed, 

[p.  567.] 
Heir  takes  as  personalty — ^where,  [p.  568.] 
Where  the  objects  of  the  conversion  wholly  fail,  [p.  568.] 
Specific  sums  payable  out  of  the  produce  of  real  estate  belonging  to  the  heir — when, 

[p:  569.] 
Sums  excepted  put  of  the  fund,  but  not  disposed  of;  given  to  objects  incapable  of 

taking,  [p.  569.] 
Remarks  upon  Page  v.  Leapingwell,  [p.  570.] 

Destination  of  lapsed  sums  specifically  given  out  bf  the  produce  of  real  estate,  [p.  571 .] 
Principle  governing  the  cases,  [p.  571.] 

Claim  of  the  heir  supported  by  Hutcheson  v.  Hammond,  [p.  571.] 
Claim  of  the  heir  negatived  in  Noel  v.  Lord  Henley,  [p.  572.] 
Observations  upon  the  judgment  in  the  Exchequer,  [p.  573.] 
Noel  V.  Lord  Henley,  in  the  House  of  Lords,  [p.  573.] 
Lord  Redesdale's  reasoning  on  aSirming  the  decree,  [p.  574.] 
Remarks  upon  Noel  v.  Lord  Henley,  [p.  574  ] 

Whether  blending  of  proceeds  of  real  and  personal  estate  excludes  the  heir,  [p,  575,] 
Case  of  Cruse  v.  Barley,  [p.  576.] 
Remark  on  Cruse  v.  Barley,  [p.  577.] 
Durour  v.  Motteux,  [p.  577.J 
Heir  not  to  be  entitled  to  void  legacy,  [p.  577.] 
Dictum  of  Lord  Thurlow,  in  Hutcheson  v.  Hammond,  [p.  578.] 
Collins  V.  Wakeman,  [p.  578.] 
Heir  held  to  take  legacy  excepted  out  of  proceeds  of  land,  but  not  disposed  of, 

[p.  578.] 
Remark  on  Collins  v.  Wakeman,  [p.  579.] 
Kennell  v.  Abbott,  [p.  579.] 
Residue  of  real  fund  being  blended  with  the  personalty,  void  legacy  held  to  fall  into 

residue,  [p.  580.] 
Remark  on  KennfeU  vi  Abbott,  [p.  580.] 
Heir  held  to  take  void  legacies,  [p.  581.] 
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Otjaervation  upon  Gibbs  v.  Rumsey,  [p.  581.] 

Amphlett  v.  Parke,  [p.  581.] 

Heir  held  to  take  void  legacies,  [p.  582.] 

Lord  Brougham's  judgment  in  Amphlett  v.  Parke,  fp.  582. J 

Digby  V.  LegardI  [p.  582,  note.] 

Remark  on  preceding  cases,  [p.  583.] 

Green  v.  Jackson,  [p.  583.] 

Void  legacies  held  to  fall  into  residue,  [p.  584.] 

Remark  on  Green  v.  Jackson,  [p.  584.] 

Cook  V.  Stationers'  Co.  [p.  585.] 

Void  legacies  held  to  fall  into  residue,  [p.  585.] 

General  remarks  on  the  cases,  [p.  586]  ■ 

Rule  in  regard  to  wills  since  1837,  [p.  586.]  * 

I.  On  the  principle  that  equity  considers  that  as  done  which 
ought  to  have  been  done,  ^t  is  well  established  that  "  money 
directed  to  be  employed  in  the  purchase  of  land,  and  land  di- 
rected to  be  sold  and  turned  into  money,  are  to  be  considered 
as  that  species  of  property  into  which  they  are  directed  to  be 
converted ;  ^  and  this  in  whatever  manner  the  direction  is  given  : 
whether  by  will,  by  way  of  contract,  marriage  articles,  settle- 
ment, or  otherwise ;  and  whether  the  money  be  actually  depos- 
ited, or  only  covenanted  to  be  paid ;  whether  the  land  is  actually 
conveyed,  or  only  agreed  to  be  conveyed.  The  owner  of  the 
land,  [qu.  property  ?]  or  the  contracting  parties,  may  make  land 
money,  or  money  land."  {a)  It  follows,  therefore,  that  every 
person  claiming  property  under  a  will  or  settlement  directing  its 
conversion,  must  take  it  in  the  character  which  such  instrument 
has  impressed  upon  it;  and  its  subsequent  devolution  and  dis- 
position will  be  governed  by  the  rules  applicable  to  property  of 
this  cl^aracter.  This  doctrine  is  founded  in  justice  and  good 
sense :  since  it  would  be  obviously  unreasonable  that  the  con- 

(a)  Vide  Sir  Thomas  Sewell's  judgment  in  Fletcher  v.  Ashburner,  1  Bro.  C.  C. 
499,  whose  statement  of  the  doctrine  in  these  terms  was  commended  for  its  accuracy 
by  Lord  Alvanley,  in  Wheldale  v.  Partridge,  5  Ves.  396. 

1  Bramhall  v.  Ferris,  4  Kernan,  (N.  Y.)  41  ;  Bogert  v.  Hertell,  4  Hill,  (N.  Y.)  492  ; 
Stagg  V.  Jackson,  1  Comstock,  206 ;  Brothers  v.  Cartwright,  2  Jones,  Eq.  (N.  Car.) 
113.  In  general.  Courts  of  Equity  do  not  interfere  to  change  the  quality  of  property 
as  the  testator  or  intestate  has  left  it,  unless  there  is  some  clear  act  or  intention,  by 
which  he  has  unequivocally  fixed  upon  it  throughout  a  definite  character,'  either  as 
money  or  as  land.  It  is  said  that  there  is  not  a  spark  of  equity  between  the  heir  and 
the  next  of  kin  as  to  the  right  of  property  in  such  cases.  To  establish  a  conversion, 
the  will  must  direct  it  absolutely,  or  out  and  out,  for  all  purposes,  not  merely  those 
of  the  devises,  irrespective  of  contingencies  and  independent  of  all  discretion.  Wright 
V.  Trustees  Metb.  Epis.  Church,  1  Hoflf.  203  ;  Clay  v.  Hart,  7  Dana,  11  ;  2  Story, 
Eq.  Jur.  §  1214  ;  Evans  v.  Kingsbury,  2  Rand.  120  ;  1  Williams,  Ex.  {2d  Am.  ed.) 
454,455;  2  Kent,  (5th  ed.)  230,  note;  Brearley  w.  Brearley,  1  Stockt.  (N.  J.)  21. 
See  further  on  Conversion.  North  v.  Valk,  C.  W.  Dud.  Eq.  212  ;  Peter  v.  Beverley,  10 
Peters,  533  ;  Wood  v.  Cone,  7  Paige,  472  ;  Gott  v.  Cook,  lb.  522  ;  S.  C.  24  Wendell, 
660  ;  Van  Vechten  v.  Van  Vechten,  8  Paige,  105  ;  Proctor  v.  Ferebee,  1  Ired.  Eq. 
143  ;  Amphlett  v.  Parke,  2  Russ.  &  My.  221 ;  Snowhill  v.  Snowhill,  1  Green,  Ch.  39; 
Craig  w.  Leslie,  3  Wheat.  563,577  ;  Stephenson  v.  Yandle,  3  Hayw.  109  ;  Leadenham 
V.  Nicholson,  1  Har.  &  Gill,  267  ;  Marsh  v.  Wheeler,  2  Edw.  156  ;  Newhy  v.  Skinner, 
1  Qev.  &  Bat.  488 ;  Ram  on  Assets,  c.  14,  ^  1,  p.  204-209 ;  Bunce  v.  Vandergrift,  8 
Paige,  37  ;  Rutherford  v.  Green,  2  Ired.  Eq.  122  ;  Reading  v.  Blackwell,  1  Bald.  C.  C. 
166. 
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dition  of  the  property,  as  between  the  representatives  of  the 
parties  beneficially  interested,  should  depend  on  the  acts  of  per- 
sons through  whom,  instrumentally,  the  conversion  is  to  be 
effected,  and  in  whom  no  such  discretion  is  expressed  to  be  re- 
posed. The  principle  is,  besides,  too  well  supported  by  numer- 
ous authorities,  (a)  to  be  called  in  question  at  this  day.l 

(o)  2  Keb.  841  ;  2  Vera.  55  ;  Pre.  Ch.  543,  cited  2  VeCn.  58  ;  1  Vern.  345 ;  2  Vera. 
20  ;  1  Eq.  Ca.  Ab.  273,  pi.  5  ;  1  Vern.  345  ;    2  Vern.  20  ;  1  Eq.  Ca.  Ab.  274,  pi.  6 ; 

2  Vern^.101 :  Id.  295  ;  Id.  506  ;  1  P.  W.  172  ;  Pre.  Ch.  400 ;  1  Ec(.  Ca.  Ab.  175,  pi.  5  ; 

3  P.  W.  212  ;  Ca.  Temp.  Talb.  80 ;  1  P.  W.  204  ;  Id.  483  ;  1  Bro.  P.  C.  (Toml.  ed.) 
207  ;  3  Id.  1  ;  Id.  148 ;  2  Atk.  452  ;  3  Atk.  HI  ;  3  Id.  245  ;  1  Bro.  C.  C.  224  ;  7  Bro. 
P.  C.  (Toml.  ed.)  530 ;  1  Bro.  C.  C.  497,  (Perkins's  ed.)  503,  note  o;  Id.  505,  (Per- 
kins's ed.)  514,  515,  and  notes  ;  2  Kee.  646;  2  Kee.  653. 

1  Holland  v.  Cruft,  3  Gray,  162,  180.  "  The  principle,"  says  Shaw,  C.  J.,  in  this 
case,  "appears  therefore  to  be  fully  settled,  both  upon  well-cohsidered  reasons  of  jus- 
tice and  expediency,  and  upon  a  series  of  authorities,  that  where  land  is  devised  as 
real  estate,  and  either  by  the  direction  of  the  testator  himself,  or  by  operation  of  law, 
such  real  estate  is  converted  into  money  for  the  purpose  of  better  investment,  or  for 
any  other  purpose  consistent  with  the  desigti  and  purpose  of  the  ultimate  destination 
to  which  the  real  estate  was  appropriated,  there  the  money  is  substituted  for,  and  stands 
in  the  place  of  the  devised  real  estate,  and  shall  go  to  the  same  persons  and  in  the 
same  proportions,  and  vest  in  possession  and  enjoyment,  at  the  same  times  and  upon 
the  same  contingencies,  which  would  have  affected  the  real  estate,  had  it  remained 
specifically  in  real  estate.  It  is  immaterial  by  what  mode  real  estifte  is  converted  into 
personal,  whether  by  a  trustee  with  power  to  sell  and  hold  and  apply  the  proceeds,  or 
by  a  devise  for  life,  with  power  to  ^ell  and  take  the  income  for  his  own  life,  by  decree 
or  license  of  any  court  of  competent  jurisdiction,  or  even  when  such  conversion  is  con- 
structively effected,  by  articles  stipulating  to  lay  out  money  in  land  and  convert  land 
into  money  to  particular  uses.  Whatever  be  the  mode,  the  fund  takes  the  place  of  the 
land  which  yielded  it,  and  is  liable  to  stand  in  its  place,  and  be  applied  and  ultimately 
disposed  of,  in  the  same  manner,  until  the  object  is  accomplished."  This  rule  was 
applied  to  a  case  where  real  estate  was  devised  to  the  wife  for  life,  with  a  remainder 
in  tail,  and  the  devise  took  effect  and  vested  the  estate  in  the  widow,  and  dftring  the 
continuance  of  that  particular  estate,  the  real  estate  was  converted  into  personal ; 
this  event,  though  in  a  different  form,  being  contemplated  by  the  testator,  and  no  in- 
tention or  purpose  indicated  in  the  will  to  give  a  different  destination  to  the  money 
from  that  which  he  had  given  to  the  real  estate ;  and  the  conversion  being  made  for 
no  purpose  requiring  a  different  disposition  of  the  money,  as  the  payment  of  debts  or 
legacies,  it  was  held  that  the  money  must  go  in  beneficial  enjoyment  to  those  who 
would  have  been  entitled  to  the  real  estate,  and  in  the  same  proportions.  Holland  v. 
Cruft,  3  Gray,  162.  So  where  real  estate,  devised  to  the  widow  of  the  testator  for 
life,  with  remainder  to  his  children  and  the  heirs  of  their  bodies,  is  converted  into 
money,  under  a  resolve  of  the  legislature  passed  on  a  petition  of  the  tenant  for  life, 
and  the  remainder-man,  reciting  the  devise,  and  praying  for  a  sale  and  for  an  invest- 
ment of  the  proceeds,  the  income  to  be  paid  to  the  tenant  for  life,  and  at  her  decease 
to  the  remainder-man  according  to  the  will,  the  money,  on  the  death  of  the  tenant  for 
life,  in  equity,  as  well  as  at  law,  goes  absolutely  to  the  then  tenant  in  tail.  Holland  v. 
Adams,  3  Gray,  188.  So  where  land  held  in  trust  is  taken  for  public  use,  under  the 
right  of  eminent  domain,  the  money  paid  for  it  stands  in  its  place,  subject  to  the  same 
trust  and  to  the  same  ultimate  disposition.     Gibson  v.  Cooke,  1  Metcalf,  75. 

"As  a  general  rule,  to  be  deduced  from  the  cases,"  Shaw,  C.  J.,  said  in  Holland  v. 
Adams,  3  Gray,  191,  "we  think  that  in  case  of  such  conversion  of  real  into  personal 
estate,  to  stand  in  the  place  of  real,  as  more  beneficial  to  the  parties,  without  changing 
tlie  beneficial  destination,  the  character  thus  impressed  on  the  money  will  attach  to  it, 
until  it  reaches  one  Who,  if  it  had  remained  real  eiitate,  would  take  it  beneficially,  that 
is,  to  his  own  use  absolutely,  or  with  a  power,  like  that  of  tenant  in  tail  in  possession, 
to  dispose  of  it  absolutely,  or  make  it  his  own  to  all  purposes,  and  it  will  then  be  his 
absolutely." 

Where  real  estate  devised  to  a  female  infant  was  sold  pursuant  to  a  license  of  court, 
and  she  aftcrvvaids  married  arid  died  under  age,  it  was  hold  that  the  proceeds  of  the 
real  estate  were  personal  estate,  and  consequently  that  her  husband  was  entitled  to 
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Thus,  money  directed  to  be  laid  out  in  land,  and  settled  on  A 
in  fee,  is,  though  not  actually  laid  out,  descendible  as  real  es- 
tate to  the  heir ;  is  subject  to  tenancy  by  the  curtesy ;  (a)  is  not 
liable  (otherwise  than  real  estate  is  liable)  to  simple  contract 
debts ;  (b)  and  passes  under  a  devise  of  lands,  tenements,  and 
hereditaments,  (c)  in  a  will  sufficiently  attested  to  pass  real 
estate. 

*  On  the  same  principle,  where,  under  the  old  law,  a     [  525  ] 
person  entitled  to  the  fee  simple,  in  possession  or  rever- 
sion, of  lands  to  be  purchased,  devised  them  by  a  will  executed 
before  the  actual  conversion,  the  lands  subsequently  purchased 
were  bound  in  equity  by  the  devise,  (d) 

So,  in  the  converse  case  of  real  estate,  whether  freehold  or 
copyhold,  being  directed  to  be  sold,  and  the  proceeds  bequeathed 
to  A,  who,  after  surviving  the  testator,  happens  to  die  before  the 
sale,  the  property  devolves  to  his  personal,  not  his  real,  represent- 
ative, with  all  the  incidental  qualities  of  personal  estate. 

It  is  true  that,  on  one  occasion,  (e)  Lord  Loughborough 
doubted  whether,  in  such  cases,  there  was  any  equity  between 
the  real  and  personal  representatives ;  suggesting  that  they  were 
rather  to  take  according  to  the  state  in  which  the  property  was 
found.  But  this  solitary  dictum  has  been  completely  overruled 
by  subsequent  Judges,  who,  following  the  earlier  cases,  have 
confirmed  the  rule  before  stated.  (/) 

The  doctrine,  of  course,  applies  where  the  ultimate  destina- 
tion of  the  property  is  to  be  reached  by  several  gradations. 
Thus,  land  directed  to  be  sold,  and  the  proceeds  to  be  invested 
in  land,  will,  though  neither  conversion  has  been  actually 
effected,  be  regarded  as  real  estate,  (g)  But  where  the  first 
conversion  is  out  and  out,  and  the  second  qualified 
only,  as  if  land  be  devised  to  trustees  to  be  sold,  *  and     [  526  ] 

{a)  Sweetapple  a.  Burdon,  2  Vern.  536  ;  Cunningham  v.  Moody,  1  Ves.  Sen.  174; 
Dodson  V.  Hay,  3  Bro.  C.  C.  404. 

(6)  Laurence  v.  Beverly,  2  Keb.  841.     Now  see  Stat.  3  &  4  Will.  IV.  c.  104. 

(c)  Lingen  v.  Sowray,  1  P.  W.  172 ;  Shorer  v.  Shorer,  10  Mod.  39 ;  Harvey  v.  As- 
ton, 1  Atk.  364;  Guidot  v.  Guidot,  3  Id.  352  ;  Rashley  v.  Masters,  1  Ves.  Jun.  201 ; 
S.  G.  3  Bro.  C.  C.  99 ;  Hickman  v.  Bacon,  4  Bro.  C.  B.  333  ;  Green  v.  Stephens,  12 
Ves.  419;  S.  0.  17  Id.  64. 

(d)  See  Lord  Cowper's  judgment  in  Lingen  v.  Sowray,  as  reported  1  Eq.  Ca.  Ab. 
175,  pi.  5.  Such  a  question  can  hardly  arise  under  a  will  made  or  republished  since 
1837. 

(e)  Walker  v.  Benne,  2  Ves.  Jun.  170. 

(/)  Wheldale  v.  Partridge,  5  Ves.  388,  (Sumner's  ed.  397,  Perkins's  note  a) ;  S.  C. 
8  Id.  233;  Thornton  u.  Hawley,  10  Ves.  129;  Biddulph  «.  Biddulph,  12  Ves.  161  ; 
Green  v.  Stephens,  Id.  419 ;  S.  C.  16  Ves.  64  ;  Kirkman  v.  Mills,  13  Ves.  338  ;  Tri- 
qnet  v.  Thornton,  Id.  345  ;  Van  v.  Bavnett,  19  Ves.  102  ;  Ashby  v.  Palmer,  1  Mer. 
296,  and  stated  post,  527  ;  Stead  v.  Newdigate,  2  Mer.  521. 

{g)  Sperling  v.  Toll,  1  Ves.  Sen.  70 ;  Pearson  v.  Lane,  17  Ves.  101. 

the  same.     So  in  the  case  of  damages  paid  for  land  of  such  infant  taken  for  public 
use  as  a  highway.    Emerson  v.  Cutler,  14  Pick.  108.     See  Holland  v.  Adams,  3  Gray, 
190,  191 ;  Williams  v.  Hichborn,  4  Mass.  189. 
41* 
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the  produce  is,  with  the  consent  of  certain  persons,  to  be  laid 
out  in  the  purchase  of  lands,  or  in  government  securities, 
the  property  will  be  impressed  with  the  character  which  the  first 
conversion  stamps  upon  it,  namely,  that  of  personalty,  (a) 

This  leads  to,  or  rather  anticipates,  the  observation,  that  the 
new  character  must  be  decisively  and  absolutely  fixed  upon  the 
property ;  for  if  the  trustees  be  invested  with  a  discretionary 
control  over  its  eventual  destination,  no  such  constructive  con- 
version will  take  place.^ 

Thus,  in  the  case  of  Walker  v.  DennCj  (b)  where  money  was 
directed  to  be  laid  out  in  (freehold)  lands,  or  long  terms  of 
years.  Lord  Loughborough  held,  that  it  was  not  converted  into 
realty,  so  as  to  escheat  to  the  Crown  on  failure  of  heirs,  there 
being  an  option  in  the  trustees  to  have  it  laid  out  in  either 
species  of  property.  His  Lordship,  indeed,  doubted  whether, 
even  if  there  had  been  no  such  option,  the  Crown  could  have 
claimed.  But  his  doubt  appears  to  have  referred  as  well  to  the 
general  doctrine,  as  to  its  effect  in  regard  to  escheat.  There 
would  seem  to  be  considerable  diflSculty  in  supporting  the 
claim  of  the  Crown  to  have  the  money  laid  out  in  such  a  case, 
escheat  being  a  consequence  of  tenure ;  and,  therefore,  it  should 
seem  inapplicable  to  equitable  interests  of  every  description. 

But  a  provision  that,  until  land  be  purchased,  the  money 
shall  be  placed  out  on  security  at  interest,  does  not  prevent  its 
receiving  the   impression  of  real  estate  instanter,  (c)  this  being 

a  mere  temporary  arrangement. 
[  527  ]  And  in  the  case  of  Thornton  v.  Hawley,  (d)  *  Sir  Wil- 
liam Grant  was  of  opinion  that  the  circumstance  of 
the  purchase  being  to  be  made  at  the  request  and  with  the  con- 
sent of  certain  persons,  did  not  prevent  the  fund  being  imme- 
diately impressed  with  the  quality  of  real  estate,  (to  which 
alone  the  limitations  were  applicable,)  on  the  ground  that  this 
requisition  did  not  exclude  the  authority  of  the  trustees  to  con- 
vert the  property  at  their  own  discretion,  without  request ;  but 
only  rendered  it  imperative  on  them  to  act  on  the  request,  if 
made.  J/"  the  M.  R.  was  right  in  his  construction  of  the  will, 
the  conclusion  at  which  he  arrived  respecting  the  nature  of  the 
property  was  inevitable. 

It  seems  that  the  converting  effect  of  a  trust  for  sale,  in  re- 

(o)  Van  V.  Bariiett,  19  Ves.  102. 

(5)  2  Ves.  Jun.  170.     See  also  Van  v.  Barnett,  19  Ves.  102. 

jcj  See  Edwards  v.  Countess  of  Warwick,  2  P.  W.  171. 

(d)  10  Ves.  129.  See  also  Triquet  v.  Thornton,  13  Ves.  345.  But  see  Lord 
Eldon's  judgm'ent,  in  Van  v.  Barnett,  19  Ves.  102 ;  where,  however,  the  direction 
was  alternative  to  invest  in  personal  security  or  land. 


'  See  ante,  477,  note  (') ;  Clay  v.  Hart,  7  Dana,  11 ;  Thornton  v.  Hawley,  10  Ves. 
(Sananer's  ed.)  129  a. 
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gard  to  a  legatee  to  whom  the  proceeds  are  bequeathed,  is  not 
prevented  by  the  fact,  that,  in  an  alternative  event,  the  testator 
has  devised  the  property  in  terms  adapted  to  its  original  state  ; 
as  he  may  have  contemplated  the  possibility  of  the  contingency 
happening  before  a  sale  could  be  effected ;  besides  which,  it 
seems  to  have  been  considered,  that  the  property  might  be  real 
estate  as  to  one  legatee,  and  personalty  as  to  another,  to  whom 
it  was  given  in  an  alternative  event. 

Thus,  in  the  case  of  Ashby  v.  Palmer,  (a)  where  a  testatrix 
devised  and  bequeathed  her  real  and  personal  estates  .to  trus- 
tees, upon  trust,  as  soon  as  convenient  after  her  decease  to  sell, 
and  with  the  money  thereby  raised,  and  the  rents  un- 
til the  sale,  to  pay  her  and  her  late  husband's  *  debts,  [  528  ] 
and  with  the  surplus  to  educate  and  bring  up  her 
daughter ;  and  when  she  should  attain  twenty-one,  or  marry, 
"  to  pay  the  moneys  which  should  be  in  the  hands  of  the  trus- 
tees, by  virtue  of  the  will,  undisposed  of  for  the  uses  aforesaid," 
to  the  daughter.  And  the  testatrix  went  on  to  direct  that,  if 
the  daughter  died  under  twenty-one,  or  unmarried,  the  moneys 
in  the  hands  of  the  trustees,  and  such  part  of  the  real  estate  (if 
amy)  as  should  remain  unsold  at  the  time  of  her  decease,  and  not 
be  applied  for  the  payment  of  her  debts,  or  for  the  education  of 
her  daughter,  should  go  to  the  testatrix's  sister,  her  heirs,  exec- 
utors, and  assigns.  The  daughter  attained  twenty-one,  but 
was  a  lunatic,  and  therefore  incompetent  to  elect  to  take  the 
estate  as  land  or  money.  The  question  was,  whether  it  went, 
at  her  death,  to  her  heirs-at-law  or  next  of  kin.  For  the  heir  it 
was  contended,  that  the  estate  was  not  to  be  sold  at  all  events, 
but  only  to  answer  a  particular  purpose  ;  that  the  testatrix  did 
not  mean  it  to  go  as  money ;  that  she  contemplated  the  possi- 
bility of  its  not  being  sold.  For  the  next  of  kin  it  was  argued, 
•that  the  estate  was  to  be  sold  out  and  out ;  that  the  testatrix 
had  no  objection  that  her  sister  should  take  it  as  land,  if  by 
accident  it  should  remain  unsold  ;  and  she  might  have  contem- 
plated the  premature  death  of  the  daughter  before  a  sale  could 
be  effected ;  in  which  event,  and  in  that  only,  she  directs  that 
the  trustees  shall  not  proceed  in  the  accomplishment  of  her 
purpose.  And  it  was  contended  that  the  words."  pay  to  "  sup- 
ported this  construction ;  and  it  was  said  that,  at  all  events,  the 
daughter  was  to  take  it  as  money.  Sir  W.  Grant,  M.  R. :  "I 
think  that  the  construction  of  this  will  admits  of  no  reasonable 
doubt ;  it  is  the  settled  rule  of  this  Court,  that  land  once  im- 
pressed with  the  character  of  money,  retains  that  impression 

(a)  MS.  S.  C.  I  Mer.  296.  The  statement  of  this  case  is  extracted  from  a  note 
with  which  the  author  has  been  favored.  It  supplies  a  deficiency  in  Mr.  Meriyale's 
report  of  it,  in  which,  with  less  than  his  usual  accuracy,  he  omits,  in  the  statement 
of  the  will,  the  very  bequest  on  which  the  question  arose,  and  to  the  particular  lan- 
guage of  which  the  M.  B.  adverted. 
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till  some  act  is  done  by  a  person  competent  to  do  that 
[  529  ]  act,  to  *  restore  it  to  its  primary  character.  The  testa- 
trix has  directed  the  estate  to  be  sold ;  but  the  ques- 
tion is,  not  whether  the  estate  shall  be  actually  sold  or  not,  but 
whether  it  is  to  be  treated  as  personal  estate.  There  is  no  gift 
to  the  daughter  in  any  other  shape  than  that  of  money,  I  see 
nothing  inconsistent  in  the  subsequent  clause,  by  which,  in  the 
event  of  the  death  of  the  daughter  under  twenty-one,  such  part 
of  the  estate  as  should  remain  unsold  is  given  to  the  sister,  (a) 
She  might  choose  to  give  it  to  the  daughter  as  money,  and  to 
the  sister  as  land.  There  is  no  inconsistency  in  saying  it  shall 
be  converted  quoad  the  first  taker,  not  quoad  the  second.  The 
cases  which  have  arisen  between  the  heir  and  next  of  kin  of  a 
testator  have  no  application  to  the  present,  (b) 

And  though  a  mere  power  of  sale  or  purehase,  of  course,  does 
not  change  the  nature  of  the  property ;  yet  the  circumstance  of 
the  clause  respecting  the  sale  or  purchase  being  framed  in  the 
language  of  a  power,  will  not  prevent  its  producing  a  construc- 
tive conversion,  if  the  context  of  the  will  shows  that  it  is  meant 
to  be  imperative,  or  in  the  nature  of  a  trust.  Thus,  in  the  recent 
case  of  Grieveson  v.  Kirsopp,  (c)  where  a  testator  gave  to  his 
widow,  for  the  benefit  and  advantage  of  his  children,  power  of 
selling  his  Woodfoot  estate  ;  and,  by  a  codicil,  expressed  himself 
(in  effect)  thus :  "  I  do  empower  my  wife  to  sell  all  my  estates 
whatsoever,  and  the  money  arising  from  such  sale,  to- 
[  530  ]  gether  with  my  personal  estate,  she,  my  said  wife,  *  shall 
and  may  divide  and  proportion  among  my  said  chil- 
dren, as  she  shaU  think  fit  and  proper,  or  as  she  shall  direct  by 
will."  The  estate  was  neither  sold  nor  appointed  by  the  widow. 
It  was  held  that  a  trust  for  the  children  was  created  by  the  will, 
and  that  they  were  entitled  equally.  It  was  held  also,  that  the 
direction  to  sell  operated  as  a  conversion  of  the  real  estate,  and 
that  the  shares  of  those  children  who  were  dead  devolved  on 
their  representatives  as  personalty. 

But  although,  in  general,  the  presumption  is  that  a  testator 
does  not  intend  the  nature  of  the  property  to  depend  upon  the 
option  of  the  person  through  whom  the  conversion  is  to  be 
effected ;  yet,  iS  upon  the  whole  will  it  appears  to  have  been  the 
intention  of  the  testator  to  give  to  such  person  an  absolute  dis- 
cretion to  sell  or  not,  the  property  in  the  mean  time,  will,  as 
between  the  real  and  personal  representatives  of  the  persons 
beneficially  entitled,  devolve  according  to  its  actual  state.    Thus, 

(a)  As  to  this,  see  also  Crabtree  v.  Bramble,  3  Atk.  680. 

(6)  What  is  the  effect  of  a  direction  to  purchase  land  in  a  particular  parish,  in 
which  it  turns  out  that  land  cannot  be  obtained,  is  not  settled.  Lord  Thurlow  thought 
it  could  not  be  laid  out  elsewhere  ;  Lord  Loughborough  that  it  might.  Lord  Eldon 
has  alluded  to  these  conflicting  opinions  without  stating  his  own.  See  Broome  v. 
Monck,  10  Ves.  610  ;  also  Hayes's  Introd.  (5th  ed.)  p.  95. 

(c)  2  Keen,  653. 
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in  the  case  of  Polley  v.  Seymour,  (a)  a  testatrix  devised  the  resi- 
due of  her  real  and  personal  estate  to  W.,  his  heirs,  executors, 
and  administrators,  according  to  the  different  qualities  thereof, 
upon  trust,  to  retain  and  keep  the  same  in  the  state  it  should  be 
in  at  the  time  of  her  decease,  as  long  as  he  should  think  proper, 
or  to  sell  and  dispose  of  the  whole,  or  such  part  thereof,  as,  and 
when  he  or  they  should  from  time  to  time  think  expedient,  and 
then,  upon  trust,  to  invest  the  proceeds.  The  testatrix  then 
directed  that  W.,  his  heirs,  executors,  or  administrators,  should 
stand  possessed  of  aU  such  the  general  residue  of  her  real  and 
personal  estate,  and  after  such  sale,  of  the  securities,  whereon 
the  same  should  have  been  invested,  in  trust,  out  of 
the  rents  and  profits,  interest,  *  dividends  and  proceeds  [  531  ] 
to  pay  several  life  annuities;  and  after  payment 
thereof,  the  testatrix  directed  W.,  his  heirs,  executors,  and  ad- 
ministrators, to  stand  possessed  of  aU  the  said  residue  of  hex 
said  real  and  personal  estate,  and  of  the  stocks,  funos,  and 
securities,  whereon  the  same  or  any  part  thereof,  should  have 
been  invested,  and  the  rents  and  profits,  interest,  dividends,  and 
produce  thereof,  in  trust  for  five  persons  (including  W.  himself,) 
in  equal  shares,  and  for  their  respective  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  different  qualities  thereof. 
It  was  held,  that  Upon  the  terms  of  this  wiU  it  was  not  the  inten- 
tion of  the  testatrix  that  the  property  should  be  converted  out  and 
out;  but  that  W.  had  a  discretion  to  sell  the  whole,  or  any 
part  of  it,  when  and  as  he  might  think  expedient ;  and  that 
until  he  exercised  that  discretion,  the  property  must  be  con- 
sidered to  remain  in  the  state  it  was  in  at  the  time  of  the  death 
of  the  testatrix. 

The  question  whether  real  estate  is  absolutely  converted  by 
a  direction  or  authority,  often  comes  under  consideration  on  the 
claim  of  the  Crown  to  legacy  duty,  under  the  General  Stamp 
Act,  (55  Geo.  III.  c.  184,  sched.  part  3,)  which  subjects  to  the 
duty  "  moneys  to  arise  from  the  sale,  mortgage,  or  other  dispo- 
sition of  any  real  or  heritable  estate  directed  to  be  sold,  mort- 
gaged, or  otherwise  disposed  of."  On  this  subject  the  following 
points  have  been  decided  : — 

1st,  That  where  real  estate  is  directed  to  be  sold  out  and  out, 
the  duty  attaches,  though  the  property  is  not  actually  sold  be- 
cause the  legatee  elects  to  take  it  as  real  estate,  (b) 

2dly,  That  where  trustees  have  an  option  to  sell  or  to 
continue  the  property  in  its  actual  state,  and  in  the  *  ex-      [  532  ] 
ercise  of  this  discretion  they  leave  it  unsold,  the  legacy 
duty  does  not  apply ;  (c)  but  that 

(a)  2  You.  &  Coll.  708. 

(6)  Attorney-General  v.  Holford,  1   Price,  426  ;   Advocate-General  v.  Kamsay's 
Trustees,  2  Crorap.  M.  &  R.  224,  u. 

(c)  Attorney-General ;;.  Mangles,  5  Mee.  &  W.  120. 
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3dly,  Even  where  the  terms  of  the  will  confer  on  the  trustees 
an  absolute  discretion  in  regard  to  the  conversion  of  the  property ; 
yet  if  they  do  actually  sell,  the  proceeds  of  the  sale  are,  by  such 
means,  rendered  liable  to  the  duty,  (a) 

And  it  is  to  be  observed,  that  where  trustees  are  authorized  to 
sell  or  not  as  they  think  proper,  and  in  virtue  of  this  option  they 
leave  the  property  unconverted,  the  legacy  duty  is  not  attracted 
by  a  mere  declaration  in  the  will,  that  the  property  shall  be 
deemed  to  be  personal  estate,  as  it  is  not  in  the  power  of  a  tes- 
tator to  alter  or  regulate  the  nature  of  the  subject  of  disposition 
by  any  such  declaration.  Inasmuch,  therefore,  as  an  absolute 
direction  to  sell  will  produce  a  constructive  conversion  for  this 
purpose,  notwithstanding  a  declaration  that  the  property  should 
have  the  qualities  of  real  estate  ;  so,  by  parity  of  reasoning,  a 
declaration  that  it  shall  be  deemed  personalty  would  not  bring 
the  legacy  duty  on  property,  upon  which  the  character  of  per- 
sonalty was  not  otherwise  impressed. 

Thus,  in  the  case  of  Attorney- General  v.  Mangles,  (b)  where  a 
testator  gave  to  his  executors,  their  heirs,  executors,  and  adihin^ 
istrators,  all  the  residue  of  his  estate,  real  and  personal,  upon 
trust,  at  such  times  as  they  might  think  fit,  to  sell,  convey,  or 
otherwise  to  convert  into  money  the  same,  or  any  part  thereof ; 
and  directed  that  all  the  residue  of  his  estate  should  be  invested 
as  it  should  be  realized,  and  should  be  divided  amongst  his 
children,  in  certain  shares  ;  and  the  testator  directed,  that,  in  the 
event  of  any  of  his  children  dying  under  twenty-one, 
[533]  and  without  *  issue,  his  or  her  legacy  or  share  should 
be  considered  as  having  lapsed ;  and  that  in  case  any 
of  his  daughters  should  marry  under  twenty-one,  his  ti-usteea 
should  settle  her  fortune  upon  such  trusts,  &c.,  as  were  specified 
in  the  will  of  his  the  testator's  father,  with  respect  to  certain 
bequests  oi  personal  property  to  the  sisters  of  the  testator,  con- 
tained in  such  wiU ;  and  the  testator  directed  that  his  trustees 
should  have  full  power,  in  making  such  sales  as  in  the  said  will 
were  directed,  to  resort  to  either  public  or  private  sale,  and  to 
buy  in  and  resell,  and  to  defer  any  sale  so  long  as  they  might 
think  fit,  and  of  causing  any  part  or  parts  of  his  real  or  personal 
estate  to  be  valued  instead  of  being  sold,  and  of  allotting  such 
parts  to  any  or  either  of  his  children  at  the  amount  of  the  valua- 
tion, as  a  part  of  his  or  her  proportion  of  his  rfesiduary  estate ; 
but  to  be  considered  as  personal  estate,  and  subject  to  the  trusts 
in  the  will  declared  respecting  such  proportions  of  residuary 
estate.  The  trustees  sold  part  of  the  property,  and  caused  the 
remaining  part,  which  consisted  entirely  of  real  estate,  to-be 
valued,  and  allotted  such  unsold  part  to  one  of  the  children,  in 
satisfaction  of  his  share,  appropriating  the  proceeds  of  the  rest 

(a)  In  Be  Evans,  2  Cromp.  M.  &  E.  206. 
{b)  5  Mee.  &  W.  128. 
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to  the  other  shares.  The  Court  of  Exchequer  held,  that  legacy 
duty  was  payable  upon  the  amount  of  the  part  which  was 
actually  sold,  but  not  upon  the  part. which  the  trustees  had 
allotted  to  the  testator's  son  under  the  discretionary  power  in 
the  will ;  the  Court  considering  that  the  power  of  allotting  the 
estate  was  inconsistent  with  saying  that  it  should  be  personal 
estate ;  and  that  as  this  declaration  did  not  affect  the  trustees' 
discretion  to  sell  or  not  as  they  might  think  fit,  it  did  not  render 
the  property  liable  to  the  duty. 

II.  But  although  a  new  character  may  have  been  in 
*  plain  and  unequivocal  terms  impressed  upon  property  [  534  ] 
by  means  of  a  trust  for  conversion ;  yet  such  construc- 
tive quality  is  liable  to  be  determined  by  the  act  of  the  person 
or  persons  beneficially  entitled,  who  may  at  any  time  before  its 
conversion  de  facto,  elect  to  take  the  pfroperty  in  its  actual  state.^ 
And  then  comes  the  inquiry,  who  are  personally  competent  to 
make,  and  what  amounts  to,  such  an  election.  It  is  clear  that 
an  infant,  (a)  or  lunatic,  (b)  is  incompetent,  and  also  a  feme 
covert,  (c)  unless  under  a  power  or  trust  authorizing  her  to  deal 
with  the  property  as  a  feme  sole.  It  was  said  by  Lord  Maccles- 
field, in  Edwards  v.  Countess  of  Warwick,  (d)  that  the  election 
might  be  made  by  parol.  This  was  denied  by  Lord  Hardwicke 
in  Bradish  v.  Gee ;  (e)  but  the  aflirmative  appears  to  have  been 
decided  at  the  Rolls,  (/)  in  the  case  of  Chaloner  v.  Butcher. 

The  expressions  or  acts  declaratcyy  of  such  an  intention,  how- 
ever, must  be  unequivocal,  (g-)  Thus,  where  (h)  a  person  was, 
under  a  settlement,  tenent  in  tail  of  lands,  with  reversion  in  fee 
to  himself,  and  was  entitled  under  the  same  settlement  to  lands 
to  be  purchased  with  a  certain  sum  of  money,  and  settled  to  the 
same  uses ;  it  was  held,  that  his  levying  a  fine  of  the  land  limited 
by  the  settlement,  to  bar  the  issue,  did  not  demonstrate  an  in- 
tention to  take  as  money  the  fund  not  laid  out.  (t) 

*  But  it  has  been  decided,  that  where  a  person  enti-      [  535  ] 
tied  to  the  fee  simple  in  lands  to  be  purchased  with 
trust  money,  called  in  the  money,  and  placed  it  out  upon  a  firesh 
security,  in  the  name  of  a  trustee,  for  himself,  his  executors,  and 

(a)  Carr  v.  Ellison,  2  Bro.  C.  C.  56  ;  Van  v.  Barnett,  19  Ves.  102. 

(6)  Ashby  v.  Palmer,  1  Mer.  296. 

(c)  Oldham  v.  Hughes,  2  Atk.  452. 

{d)  5  P.  W.  173. 

(e)  Amb.  229. 

(/)  8  March,  1736;  cited  3  Atk.  685. 

{g)  Stead  v.  Newdigate,  2  Mer.  531. 

(h)  Edwards  v.  Conntess  of  Warwick,  2  P.  W.  171 ;  2  Eq.  Ca.  Ab.  42,  pi.  3 ;  S.  C. 
in  Dora.  Proc.  1  Bro.  C.  C.  (Toml.ed.)  203. 

(t)  As  to  barring  entails  in  lands  to  be  purchased,  see  Stat.  3  &  4  Will.  IV.  c.  74, 
§  70,  71  ;  and  1  Hayes's  Introd.  (5th  ed.)  p.  204. 

1  Smith  V.  Starr,  3  Whart.  62.    See  Leiper  v.  Irvine,  26  Penn.  State  E.  54. 
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administrators,  he   had,  by  these   acts,  elected  to   take  it   as 
money,  (a) 

80,  where  (b)  the  lega^tee  of  the  proceeds  of  an  estate  directed 
to  be  sold,  entered  upon  the  estate  and  made  a  lease  of  it,  re- 
serviijg  rent  to  her  h^irs  and  assigns,  she  was  held  to  have 
elected  to  take  it  as  land. 

Aiid  where  (c)  a  person  entitled  to  the  absolute  reversion  in  a 
fund  of  this  description,  made  his  will,  in  which,  after  devising 
certain  real  estate,  (rf)  he  bequeathed  the  residue  of  his  personal 
estate  in  possession  or  reversion,  Sir  W.  Grant  decided  that,  as 
the  testator  had  no  other  reversionary  interest  to  which  this  ex- 
pression could  be  applied,  it  amounted  to  a  demonstration  of 
intention  to  bequeath  this  fund  as  personal  estate.  There 
seems,  however,  to  be  some  difficulty  in  drawing  any  such  in- 
ference from  the  inaptitude  of  the  terms  of  the  bequest,  to  any 
other  existing  property  of  the  testator  at  the  date  of  the  will, 
seeing  that  a  residuary  disposition  of  this   nature   comprises 

after-accjuired  personalty,  (e) 
[  536  ]  *  And   here   it  may  be  observed,  that  in  order  to 

amount  to  an  election  to  take  property  in  its  actual,  as 
distinguished  from  its  eventual  or  destined,^state,  the  act  must 
.be  such  as  to  absolutely  determine  and  extinguish  the  converting 
trust,  and  hence  it  would  seem  to  follow,  that  where  two  or 
more  persons  are  interested  in  the  property,  it  is  not  in  the 
power  of  any  one  co-proprietor  to  change  its  character,  in  regard 
even  to  his  own  share  ;  foj  as  the  act  of  the  whole  would  be 

{a)  Lingen  v.  Sowray,  1  P.  W.  172 ;  Pre.  Oh.  400;  1  Eq.  Ca.  Ab.  175,  pi.  5,  S.  C. 

(6)  Crabtree  ».  Bramble,  3  Atk.  680. 

(ej  Triquet  v.  Thoraton,  13  Ves.  345. 

(a)  It  was  said  in  argument,  that  he  described  himself  as  residuary  legatee  of  the 
last  owner ;  but  this  does  not  appear  in  the  will,  as  stated. 

(e)  It  seems  that  where  a  person  covenants  to  purchase  land,  and  eventually  himself 
becomes  solely  entitled  to  it,  so  that  the  obligation  to  lay  out,  and  the  right  to  call  for, 
the  money  centre  in  the  same  person ;  the  covenant  is,  without  any  act  on  his  part, 
considered  as  discharged.  As  in  the  case  of  Chichester  v.  Bickerstaff,  2  Vern.  295, 
where  A  on  his  marriage,  covenanted  to  lay  out  a  sum  of  money  in  the  purchase  of 
land,  to  be  settled  to  the  use  of  himself  for  life ;  remainder  to  his  intended  wife  for 
life  ;  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail;  remainder  to  the 
daughters  in  tail ;  remainder  to  his  own  right  heirs.  A  did  not  lay  out  the  money, 
and  survived  his  wife,  who  died  without  issue:  and  it  was  decided^  that. the  money, 
though  once  bound  by  the  articles,  became  free  again  by  the  death  of  the  wife  without 
issue,  and  the  consequent  failure  of  the  objects  of  the  several  limitations;  and  was, 
therefore,  at  the  death  of  the  settlor,  his  personal  estate.  This  decision,  indeed,  was 
questioned  by  Lord  Talbot,  in  Lechmere  v.  Lechmere,  Cas.  Temp.  Tal,b.  90 ;  and  by 
Sir  Joseph  Jekyll,  in  Lechmere  v.  Earl  of  Carlisle,  3  P.  W.  221  ;  but  Lord  Thurlow, 
in  the  great  case  of  Pultney  v.  Darlington,  1  Bro.  C.  C.  238 ;  7  Bro.  P.  C.  (Toml,  ed.) 
530,  *  expressed  a  strong  opinion  that  it  was  right:  which  case  went,  I^ord  Eldon  has 
said,  to  this  :  "  that  if  the  property  was  at  home,  in  the  possession  of  the  person  under 
whom  they  claimed  as  heir  and  executor,  the  heir  could  not  take  it ; "  and  his  Lordship 
observed,  the  question,  then,  was  not  upon  the  equity  between  the  heir  and  the  execu- 
tor, but  whether  the  property  was  at  home. 

*  The  able  and  elaborate  arguments  of  Sir  John  Scott,  (afterwards  Lord  Eldon,) 
and  Mr.  Fearne,  the  counsel  for  the  appellants,  display  the  deepest  research  into  the 
subject;  but  they  did  not  succeed  in  overturning  the  decree. 
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requisite  to  put  an  end  to  the  trust,  nothing  less  will  suffice  to 
impress  upon  the  property  a  transmissible  quality,  foreign  to 
that  which  it  had  received  from  the  testator.  Thus,  if  lands  be 
devised  to  trustees,  upon  trust,  for  sale,  and  to  pay  the  proceeds 
to  A,  B,  and  C,  in  equal  shares,  and  after  the  death  of  the 
testator,  and  before  the  sale  is  effected,  A  grants  a 
*  lease  of  his  one  third,  or  does  any  other  act  unequivo-  [  537  ] 
cally  dealing  with  it  as  real  estate,  and  then  dies  ;  his 
share  will,  nevertheless,  it  is  conceived,  devolve  to  his  personal 
representatives,  as  it  would  still  i!«be  the  duty  of  the  trustees  to 
proceed  to  a  sale,  on  account  of  the  other  shares,  the  converting 
trust  having  been  created  for  the  benefit  of  all. 

But,  although  it  is  not  in  the  power  of  the  owner  of  an  undi- 
vided share,  or  any  other  partial  interest  in  property  which  is 
directed  to  be  converted,  by  his  single  act,  to  change  its  charac- 
ter, and  thereby  impart  to  it  a  different  transmissible  quality,  it 
does  not  follow  that  every  disposition  by  such  partial  owner 
adapted  to  the  property  in  its  actual  state,  is  nugatory.  On  the 
contrary,  it  is  clear,  that  if  a  person  entitled  to  a  partial  interest 
in  money  to  be  laid  out  in  land,  shows  an  intention  to  dispose 
thereof  by  will,  or  otherwise,  as  personal  estate,  it  will  pass  by 
such  disposition ;  (a)  though  on  the  death  of  the  donee,  it  would 
devolve  to  his  real  representative.  So,  if  the  legatee  of  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  devise  the  land  in  its 
character  of  real  estate,  the  devisee  will  be  entitled  to  the  fund 
in  question,  though  it  would,  when  acquired,  be  personal  estate 
in  the  hands  of  such  devisee.  (6) 

And  here,  it  may  be  observed,  that  where  (c)  real 
estate  *  was  devised,  upon  trust  for  sale,  and  the  pro-  [  538  ] 
ceeds  were  to  be  divided  among  several  persons,  one  of 
whom  was  a  married  woman,  who  (the  estate  being  unsold) 
joined  with  her  husband  in  levying  a  fine  of  her  share  therein  ; 
it  was  held,  that  the  wife  was,  by  this  means,'ibarred  of  her 
equity  to  a  settlement  out  of  the  fund.  And  the  same  effect,  it 
is  conceived,  would  now  be  produced,  by  the  husband  and  wife 
conveying  a  property  by  a  deed  acknowledged  by  her,  according 
to  the  statute  of  3  &  4  WiU.  IV.  c.  74,  ss.  77,  79. 

III.  Sometimes,  the  exercise  of  trustees'  optidn  to  convert,., 
regulates  not  merely  the  devolution  of  property  as  between  the 

(a)  Triquet  v.  Thornton,  13  Ves.  345. 

(6)  See  Hewitt  v.  Wright,  1  Bro.  C.  C.  86^  [Perkins's  ed.  note  (a).] 

(c)  May  V.  Eoper,  4  Sim.  360.  This  doctrine  is  often  found  very  convenient  in 
practice,  where  a  married  woman  has  a  reversionary  interest  in  a  fund  of  this  descrip- 
tion ;  which,  in  its  character  of  personalty,  she  is  incompetent  to  deal  with,  so  as  to 
bar  her  contingent  right  by  survivorship  ;  but  which,  according  to  the  case  just  cited, 
may  be  effected  by  means  of  a  deed  (duly  acknowledged  as  to  the  wife)  conveying  the 
property  as  real  estate.  This  anomaly  arises  from  the  fact  of  the  law  having,  in  regard 
to  one  species  of  property,  provided  the  requisite  machinery  of  disposition  by  persons- 
under  coverture  ;  and  not  as  to  the  other. 
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real  and  personal  representatives  respectively  of  the  beneficial 
objects,  but  also  determines  its  destination  under  the  will  itself; 
i.  e.  until  conversion,  it  belongs  to  one,  and  when  actually  con- 
verted, to  another.  Large  and  inconvenient  as  such  a  discretion 
is,  yet,  if  the  intention  to  confer  it  be  clearly  manifested,  the 
construction  must  prevail,  in  spite  of  any  suspicion  that  the  tes- 
tator misapprehended  the  effect  of  the  terms  he  has  employed. 

As  in  the  case  of  Brown  v.  Bigg,  {a)  where  a  testator  ordered 
and  empowered  his  wife  (in  case  she  chose  so  to  do)  with  the 
advice  of  W.  G.,  to  sell  all  hisfG.  estates,  stating  that  she  would 
probably  not  choose  to  live  there,  with .  the  crop,  stock,  and 
efl'ects,  with  all  convenient  speed  ;  and  the  money  arising  from 
such  sale,  to  be  placed  out"  on  security,  the  yearly  interest  of 
which,  as  well  as  the  interest  due  to  the  testator  on  notes,  bonds, 
mortgages,  or  otherwise,  (except  what  was  in  the  public  funds,) 
he  gave  to  his  wife  for  life,  determinable  as  to  one 
[  539  ]  moiety  on  marriage  *  again.  And  the  testator  gave 
the  whole  of  his  personal  estate,  principal  and  inter- 
est, of  every  kind,  both  on  public  and  private  security,  before 
undisposed  of,  to  several  persons.  The  wife  sold  part  of  the  G. 
estate,  and  died ;  and  Sir  W.  Grant,  M.  R.,  held,  that  the  pro- 
ceeds of  such  part  belonged  to  the  residuary  legatees,  and  that 
the  unsold  part  of  the  estate  remained  the  property  of  .the  tes- 
tator's heir. 

So,  if  the  fund  arising  from  the  sale  be  disposed  of  in  such 
terms  as  unequivocally  and  explicitly  to  make  the  vesting  de- 
pend on  the  period  of  actual  sale,  the  vesting  will  be  postponed 
accordingly. 

Thus,  where  [b)  a  testator  devised  certain  real  estates  to  his 
wife  for  life,  and  directed  that  A  should,  as  soon  after  her  de- 
cease, or  her  refusing  to  release  her  dower,  as  conveniently  might 
be,  sell  the  estate ;  and  as  to  the  moneys  arising  from  the  sale, 
together  with^lie  rents  tjU  sold,  he  gave  the  same  to  be  equally 
divided  between  his  five  nephews,  (naming  them,)  at  such  time 
as  the  sale  should  be  completed,  in  case  they  should  be  then  liv- 
ing, but,  in  case  any  of  them  should  die  in  his  lifetime,  or  before 
the  sale  of  his  said  estate  should  be  completed,  leaving  issue,  his 
part  should  be  paid  to  his  children ;  but  in  case  any  of  them 
should  die  in  his  lifetime,  or  before  the  sale  should  be  completed, 
without  leaving  issue,  to  the  survivors.  Sir  W.  Grant  held^that 
the  sh^e  of  a  nephew  surviving  the  testator,  but  dying  before 
the  sale,  did  not  vest ;  observing,  that  to  adopt  the  contrary  con- 
struction would  deny  to  the  testator  the  power,  by  any  express 
form  of  words,  or  clear  manifestation  of  intention,  to  make  the 
vesting  depend  on  the  actual  sale. 

(a)  7  Ves.  279,  [Sumner's  ed.  note  (b)  and  cases  cited.] 

(6)  Blwin  V.  Elwin,  8  Ves.  547,  [Siimnei-'s  ed.  note  (a)  and  eases  cited.]    See  also 
Faulkener  v.  HoUiugswortli,  cited  8  Ves.  538. 
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*  In  all  such  cases,  however,  the  Courts,  ever  anxious  [  540  ] 
to  avoid  imputing  to  a  testator  a  mode  of  disposition 
at  variance  with  what  is  usual  and  convenient,  ^yUl  diligently 
seek  in  the  context  of  the  will  for  means  of  escape ;  and  in  one 
class  of  cases,  of  very  frequent  occurrence,  the  literal  force  of 
the  language  of  the  will  has,  even  without  any  such  aid  from 
the  context,  been  moulded  into  conformity  with  probable  inten- 
tion. The  cases  here  alluded  to,  are  those  in  which  a  wUl, 
creating  a  trust  for  conversion,  is  so  framed,  as  that  the  enjoy- 
ment of  the  cestui  que  trust  is  apparently  made  to  wait  until 
actual  conversion.  The  inconvenience  of  such  a  postponement 
is  obvious ;  it  seems  hardly  supposable  that  the  testator  could 
mean  that  the  actual  enjoyment  by  the  object  of  his  bounty 
should  be  liable  to  be  deferred  for  an  indefinite  period,  by  diffi- 
culties attending  the  execution  of  the  trust,  or  the  want  of  ac- 
tivity in  the  trustees  in  effecting  a  conversion.  To  prevent  such 
consequence,  a  liberal  construction  has  obtained  in  these  cases, 
and  the  legatee,  \intil  the  execution  of  the  trust,  takes  an  inter- 
est in  the  unconverted  property,  corresponding  to  that  which  he 
would  have  been  entitled  to  in  the  proceeds,  if  the  conversion 
had  taken  place.  Thus,  where  (a)  lands  were  devised  to  be 
sold,  and  out  of  the  money  arising  from  the  sale  other  lands 
were  to  be  purchased,  to  be  settled  to  certain  uses,  and  a  person 
w^ho  would  have  been  tenant  in  tail  under  those  uses,  with  re- 
version in  fee  to  himself,  levied  a  fine  of  the  estate  devised  to 
be  sold ;  Sir  W.  Grant  held,  that  though  no  estate  was  in  terms 
limited  to  him  in  that  property,  yet  he  was  tenant  in  tail  in 
equity ;  and  by  the  fine,  acquired  an  equitable  fee. 

But  though  the  general  principle  is  well  settled, 
yet  *many  questions  have  arisen  in  the  course  of  its  [  541  ] 
application,  especially  respecting  the  precise  point  of 
time  at  which  the  enjoyment  of  the  legatee  for  life  commences  ; 
the  effect  of  an  express  direction  to  accumulate  the  income  until 
conversion ;  and,  above  all,  as  to  whether  the  legatee  for  life  of 
the  proceeds  is,  until  the  conversion  of  the  property,  to  take  the 
actual  income,  or  the  assumed  income  ;  in  other  words,  whether 
he  is  entitled  to  the  income  accruing  from  the  property  in  its 
actual  condition,  or  the  income  which,  if  duly  converted  and 
invested,  it  would  have  yielded. 

Points  of  this  nature  have  most  commonly  occurred  under 
general  residuary  clauses,  containing  trusts  for  sale  and  conver- 
sion, in  which  the  principle  has  to  be  applied  to  the  various 
species  of  property  of  which  a  residue  is  composed. 

The  following  positions  will  be  found  to  fembody  the  chief 
doctrines  to  be  deduced  from  the  authorities :  First,  That  in  the 
ordinary  case  of  residuary  personal  estate  being  directed  to  be 

(a)  Pearson  v.  Lane,  17  Ves.  101. 
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sold,  or  otherwise  converted  into  money,  and  the  produce  (either 
with  or  without  a  prior  express  trust  for  payment  of  debts  and 
legacies)  laid  put  in  government  or  real  securities  for  the  benefit 
of  a  person  for  life,  at  whose  decease  the  capital  is  given  over, 
without  any  express  appropriation  of  the  income  accruing  before 
conversion,  the  income  arising  from  such  part  of  the  residue  as, 
at  the  testator's  decease,  was  actually  invested  in  government  or 
real  securities,  (being  securities  of  the  nature  contemplated  by 
the  investment  trust,)  belongs  to  the  residuary  legatee  for  life, 

from  the  period  of  the  testator's  decease,  (a)  Second- 
[  542  ]      ly.  That  in  the  case  already  described,  *  namely,  that  of 

a  residuary  bequest  containing  a  trust  for  sale  and  con- 
version, without  any  express  appropriation  of  the  crnnual  income 
until  conversion,  the  destination  of  such  income  arising  within 
the  first  year  from  the  unconverted  property  (comprising  all 
which  does  not  consist  of  such  investments  as  the  proceeds  are 
directed  to  be  converted  into),  is  more  doubtful.  In  La  Terriere 
V.  Bulmer,  (6)  Sir  A.  Hart,  V.  C,  decided,  that  the  first  year's 
income  formed  part  of  the  capital.  In  Dimes  v.  Scott,  (c)  Lord 
Lyndhurst  held  the  legatee  for  life  to  be  entitled  during  the  year, 
in  lieu  of  the  actual  income,  to  dividends  on  so  much  three  per 
cent,  stock,  as  the  procteeds  of  the  property,  if  converted,  would 
have  purchased  at  the  end  of  the  year.  In  Douglas  v.  Con- 
greve  (d)  Lord  Langdale,  M.  R.,  (after  noticing  these  conflicting 
opinions,)  gave  the  legatee  for  life  the  actual  income  arising 
from  unconverted  fund8,from  the  testator's  death  until  the  end 
of  the  year,  or  until  conversion,  which  shall  first  happen ;  (e)  a 
rule  which,  certainly,  seems  to  be  more  just  than  the  first,  and 
more  convenient  than  the  second,  of  the  others  which  have  been 
referred  to.  And  the  ground  for  the  construction  which  gives 
the  income  to  the  legatee  for  life  of  the  proceeds  from  the  tes- 
tator's death  is  strengthened,  where  he  has  bequeathed  out  of 
the  fund  pecuniary  legacies,  which  are  expressly  made  to  carry 
interest  from  that  period ;  (/)  and,  it  should  seem,  that  such  is 
the  invariable  rule,  where  the  subject  of  disposition  is  a  specific 
property,  and  the  execution  of  the  trust  for  conversion  is 
not  involved  in  the  administration  of  the  general  personal  estate ; 

in  which  case  (there  being  then  no  analogy  to  the 
[  543  ]      *  case  of  general  pecuniary  legacies  which  are  payable 

at  the  end  of  a  year),  the  legatee  of  the  dividends  or 
interest  would  be  entitled  to  the  rents  from  the  period  of  the 

(a)  Hewitt  v.  Moriis,  Torn.  &  R.  241  ;  Angerstein  v.  Martin,  Id.  232 ;  Dimes  v. 
Scott,  4  Euss.  209  ;  La  Terriere  v.  Bulmer,  2  Sim.  18 ;  Douglas  v.  Congreve,  1  Kee, 
410. 

(h)  2  Sim.  18. 

(c)  4  Russ.  195. 

(d)  1  Kee.  427. 

(e)  See  Angerstein  v.  Martin,  Turn.  &  R.  232. 

(/)  FitzgeriiUl  v.  Jervoise,  5  Madd.  25.  The  marginal  abstract  of  this  case  is  very 
inaccurate. 
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testator's  death,  (a)  Thirdly,  That  where  trustees  are  directed 
to  convert  the  property,  (whether  it  be  land  into  money,  or 
money  into  land,)  and  until  conversion  the  income  is  directed 
to  be  accumulated  and  added  to  the  capital ;  and  it  happens 
that  the  conversion  is  deferred  beyond  the  period  of  a  year 
from  the  testator's  decease,  the  process  of  accumulation  ceases, 
and  the  title  of  the  legatee  for  life  to  the  income  commences,  at 
the  end  of  such  year ;  this  being  considered  to  afford  a  reason- 
able time  for  the  conversion  of  the  property ;  (b)  and  it  is  imma- 
terial, ia  such  case,  that  the  clause  directing  the  accumulation 
of  the  immediate  income  goes  on  to  provide  for  its  invest- 
ment, (c)  And  it  is  to  be  observed,  that  where  the  purchase  of 
land  is  to  be  made  with  a  pecuniary  legacy,  which  is  to  come 
out  of  the  testator's  general  estate,  (and  payment  of  which, 
therefore,  may,  under  the  general  rule,  be  made  at  any  time 
within  a  year,)  the  twelve  months,  at  which  the  income  becomes 
receivable  by  the  tenant  for  life,  is  computed  from  the  time  of  the 
receipt  of  the  legacy,  (d)  Fourthly,  That  with  respect  to  such 
portion  of  the  property  as  is,  in  point  of  fact,  converted  before 
the  end  of  the  year  following  the  testator's  decease,  the  legatee 
for  life  takes  the  actual  income  of  the  fund  constituted  of  the  pro- 
ceeds from  the  time  of  its  actual  investment ;  and  that,  too,  of 
course,  without  regard  to  the  fact  of  there  being  an 
*  express  direction  to  accumulate  the  profits  until  con-  [  544  J 
version  or  not.  (e)  Fifthly,  That  if  the  property  is  not 
actually  converted  at  the  end  of  a  year  from  the  testator's  de- 
cease, it  must  be  computed  what  would  have  been  the  result,  if 
the  conversion  had  taken  pkice  at  such  year's  end,  and  the  pro- 
ceeds had  been  then  invested  in  three  per  cent,  stock,  (suppos- 
ing the  trust  to  be  to  invest  on  government  or  real  security,) 
the  dividends  of  which  stock  will  form  the  income  to  which  the 
legatee  for  life  will  be  entitled,  either  from  the  testator's  decease 
or  from  the  end  of  the  year,  according  to  the  fact,  whether  there 
is  not,  or  is,  an  immediate  trust  for  accumulation.  (/)  And  this 
rule  applies  as  well  where  the  unconverted  fund  or  property  is 
of  a  permanent  nature,  as  where  it  is  limited  in  its  duration,  as 
leaseholds,  &c.^  (g-) 

(a)  See  Hutchin  v.  Mannington.  I  Ves.  Jan.  366;  Sitwell  v.  Bernard,  6  Ves.  541. 

(i)  Sitwell  u.  Bernard,  6  Ves.  .t20,  and  eases  there  cited ;  Kilvington  v.  Gray,  2 
Sim.  &  S.  396  ;  Noel  v.  Henley,  7  Pri.  241  ;  Vickers  v.  Scott,  3  My.  &  K.  500. 

(c)   Entwistle  v.  Markland,  5  Ves,  528,  n. 

(a)  Parry  v.  Warmington,  6  Madd.  154. 

(e)  La  Terriere  v.  Bulmer,  2  Sim.  18.     See  also  Dime|  v.  Scott,  4  Kuss.  209. 

(/)  But  the  stock  might  happen  to  be  lower  at  the  actual  investment  than  at  the 
year's  end  ;  and  then  it  should  seem,  a  portion  of  the  income  would  be  undisposed  of 
during  the  life. 

(g)  See  Dimes  v.  Scott,  4  Kuss.  209 ;  Mills  v.  Mills,  7  Sim.  501.  In  Dimes  v. 
Scott,  a  testator  bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon  trus1» 


1  See  2  Story,  Eq.  Jur.  §  790,  and  note  at  the  end ;  Sitwell  v.  Bernard,  6  Ves. 
42  * 
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It  remains  to  be  considered  how  far  the  preceding  rules  apply 
to  cases  in  which  the  residuary  clause  contains  no  express  trust 
for  conversion;  as  where  a  testator  simply  bequeathes  aU  the 
residue  of  his  personal  estate,  in  trust  for  A  for  life,  and,  after 
his  decease,  for  B  absolutely.  In  such  cases,  of  course,  there 
can  be  no  question,  that  as  to  property  which  at  the  testator's 
dieath  is  invested  upon  permanent  government  or  even  real 
securities,  the  legatee  for  life  is  entitled  to  the  actual  income, 
i.  e.  the  dividends  or  interest,  from  the  period  of  the  testator's 
decease.^  (a) 

But  as  to  property  which  has  a  temporary  duration  only,  as 
leaseholds,  or  annuities  for  lives  or  years,  the  actual  income  of 
which,  it  is  obvious,  partakes  to  some  extent  of  the  nature  of 
capital,  the  same  rule  could  not  justly  be  applied,  as  it  would 
evidently  have  the  effect  of  conferring  an  undue  advantage  on 
the  person  entitled  for  life,  at  the  expense  of  the  ulterior  taker. 
The  fair  course  in  sudh  cases  seems  to  be,  to  carry  to  account, 
as  capital,  the  income  accruing  from  the  time  of  the  testator's 
decease ;  and,  in  lieu  of  such  income,  to  pay  to  the  legatee  for 
life  from  that  period,  a  sum  equal  to  the  dividends  which  the 
produce  of  the  sale  Would  have  yielded,  if  invested  in  three  per 
cent,  stock ;  such  supposititious  investment,  however,  being  not 
made  until  the  period  of  the  actual  sale,  (if  within  the  year,) 
though  it  regulates  the  income  retrospectively  from  the  testa- 
tor's death.  But  if  the  sale  does  not  take  place  within  a  year 
after  the  testator's  decease,  the  amount  must,  it  should  seem,  be 

regulated  by  the  presumed  proceeds,  i.  e.  the  value  at 
[546]      the  end  *  of  such  year,  together,  in  either  case,  with 

dividends  on  the  interim  income  of  the  terminable  un- 
converted property.^  (b) 

to  convert  the  same  into  money,  and  thereout  to  pay  debts,  and  invest  the  surplus  in 
government  or  real  security,  for  the  benefit  of  A  for  life ;  at  whose  decease  the  capital 
was  given  to  other  persons  absolutely.  When  the  testator  died,  part  of  his  property 
was  invested  in  an  East  India  security,  yielding  ilO  per  cent.,  on  which  the  execu- 
tors permitted  it  to  remain  for  several  years,  and  during  this  period  paid  over  the 
whole  interest  to  the  legatee  for  life ;  Lord  Chancellor  Lyndhurst  decided,  that  they 
could  only  be  allowed,  as  a  proper  application  of  income,  a  sum  equal  to  the  divi- 
dend, on  so  much  three  per  cent,  consols,  as  the  proceeds  of  the  security,  if  turned 
into  money  at  the  end  of  a  year  from  the  testator's  decease,  would  have  purchased  ; 
such  dividends  to  be  computfed  from  the  decease  of  the  testator ;  and  though  it  ap- 
peared that  the  fund  had  actually  yielded  more  than  it  would  have  produced,  if  sold, 
at  the  end  of  a  year,  yet  the  trustBes  were  held  not  to  be  entitled  to  the  benefit  of  this 
gain,  by  way  of  set-off  against  the  claim  of  the  ulterior  legatees,  for  excess  of  in- 
come paid  to  the  legatee  for  life ;  but  were  bound  to  account  for  both  such  excess,  and 
also  the  entire  sum  actually  received  on  the  conversion  of  the  security. 

la)  Mills  V.  Mills,  7  Sintf  501.    And  see  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137. 

(6)  Fearns  v.  Young,  9  Ves.  549 ;  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137 ;  Mills 

Sumner's  ed.)  520,  note  (a) ;  Powell  v.  Evans,  5  lb.  839,  note  (a)  and  cases  cited ; 
|lapleton  jj.  Palmer,  4  Bro.  C.  C.  (Perkins's  ed.)  493,'note  (a)  and  cases  cited. 

1  Lovering  v.  Minot,  9  Gushing,  151. 

2  See  Dimes  v.  Scott,  4  Euss.  195  ;  2  Williams,  Ex.  (2d  Am.  ed.)  997,  998  :  Trippe 
V.  Frazier,  4  Harr.  &  John.  446;  Vickers  v.  Scott,  3  Mylne  &  Keene,  500. 
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What  would  be  the  destination  of  income  arising  from  a 
fund,  which,  though  not  wasting  and  fluctuating,  is  precariously 
secured,  is  more  doubtful.  It  would  clearly  be  the  duty  of 
any  executor  or  trustee  to  call  in  the  money  as  soon  as  possible ; 
but  in  the  mean  time,  if  the  fund  should  happen  to  yield  a  larger 
amount  of  income  than  a  proper  investment,  as  in  the  case  of 
a  loan  on  personal  security  at  £10  per  cent.,  the  trustee  or 
executor  could  not,  it  is  conceived,  with  safety,  pay  the  legatee 
for  life  the  actual  income,  though  no  loss  of  principal  were 
eveptually  sustained ;  having  regard  to  the  severe  lesson  taught 
to  trustees  by  the  case  of  Dimes  v.  Scott ;  in  which,  however, 
it  is  to  be  remembered,  there  was  an  express  trust  for  conver- 
sion, (a) 

Every  well-drawn  will,  of  course,  precludes  all  such  questions 
by  explicit  declaration ;  and  this  remark  will  serve  to  conduct 
to  the  next  point  for  inquiry;  namely.  What  amounts  to  an  in- 
dication of  intention  that  the  legatee  for  life  shall,  in  exclusion 
of  the  general  doctrine,  enjoy  the  property  which  is  the  subject 
of  disposition,  in  specie  ?  Thi?,  of  course,  like  all  others,  is  a 
question  of  construction,  to  be  elicited  from  the  whole  will ;  and 
on  which  a  right  conclusion  can  be  formed  only  by  an  attentive 
examination  of  the  cases ;  some  of  which  will  be  found  to  turn 
upon  rather  nice  distinctions. 

It  is  clear,  that  where  a  testator  gives  the  income  of  a  specific 
fund  to  a  person  for  life,  in'terms  exclusively  applicable 
*  to  describe  the  income  in  the  then  state  of  the  prop-      [  547  ] 
erty,  the  ulterior  legatee  cannot  call  for  its  conversion, 
even  though  it  be  of  a  wasting  nature.^    As  in  Vincent  v.  New- 
come,  (6)  where  a  testatrix,  who  was  possessed  of  Long  Annui- 

i>.  Milte,  7  Sim.  501.     But  see  Crawley  k.  Crawley,  Id.  501;  and  a  remark  on  this 
case,  Hayes  and  Jarm.  Con.  Wills,  (3d  ed.)  p.  227. 

(a)  And  see  contra,  Douglas  v.  Congreve,  1  Kee.  410. 

(6)  1  You.  599. 

The  later  decisions  seem  to  have  established,  that  the  person  taking  a  residue  for 
life,  is  entitled  to  the  proceeds  from  the  death  of  the  testator.  See  2  Williams,  Ex. 
(2d  Am.  ed.)  997,  998 ;  Hewett  v.  Morris,  1  Turn.  241  ;  Lovering  v.  Minot,  9  Cush- 
ing,  151. 

Where  the  interest  or  income  of  the  testator's  residuary  estate  is  bequeathed  to  a 
legatee  for  life,  and  no  time  is  prescribed  in  the  will  for  the  commencement  of  such 
interest,  or  the  enjoyment  of  the  use  or  income  of  such  residue,  the  legatee  for  life  is 
entitled  to  the  interest  or  income  of  the  clear  residue,  as  afterwards  ascertained,  to  be 
computed  from  the  death  of  the  testator.  Williamsoii  u.  Williamson,  6  Paige,  298 ; 
Lovering  v.  Minot,  9  Cashing,  151.  See  Chestnut  v.  Strong,  1  Hill,  Ch.  123  ;  Gibson 
V.  Bott,  7  Ves.  (Sumner's  €d.)  89,  notes,  (a)  (6)  (c) ;  Howe  v.  Earl  of  Dartmouth,  lb. 
137,  note  (a),  151,  note  (a). 

The  practice  is,  to  have  the  property  sold,  and  converted  into  cash,  by  the  executor, 
and  the  proceeds  safely  invested.  2  Kient,  (5th  ed.)  354,  and  note ;  Evans  v.  Eglehart, 
6  Gill  &  John.  171  i  De  Peyster  v.  Clendining,  8  Paige,  295. 

As  to  the  security  that  may  be  required  by  remainder-man  of  tenant  for  life,  si 
Howe  V.  Earl  of  Dartmouth,  7  Ves.  (Sumner's  ed.)  151,  note  (o),  and  cases  citer 
Homer  v.  Shelton,  2  Metcalf,  194. 

1  See  Howe  v.  Earl  of  Dartmouth,  7  Ves.  (Sumner's  ed.)  137,  and  note  (a). 
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ties,  and  no  other  stock,  bequeathed  certain  annual  sums  to  be 
paid  out  of  her  "  funded  property,"  and  then  gave  to  A  the 
whole  of  the  remainder  of  her  dividends  during  her.  natural 
life ;  and  at  A's  decease,  the  testatrix  gave  sums  of  stock  to 
various  persons,  using  in  such  bequests  terms  applicable  not  to 
Long  Annuities,  but  rather  to  capital,  as  "  J 1000  stock,"  &c. 
The  ulterior  legatees  claimed  to  have  the  Long  Annuities  con- 
verted into  three  per  cent.  Annuities,  on  the  ground,  that,  as 
•the  Long  Annuities  were  a  decreasing  fund,  the  ulterior  legatees 
might,  by  the  progress  of  such  decrease,  be  disappointed  of  their 
legacies ;  but  Lord  Lyiidhurst  decided  that  A  was  entitled  to 
the  residue  of  the  Long  Annuities  during  her  life,  under  the 
words  "  the  whole  of  the  remainder  of  my  dividends."  A  for- 
tiori, are  trustees  not  justified  in  converting  into  a  permanent 
stock.  Long  Annuities  which  are  specifically  bequeathed  in  trust 
for  a  person  for  Ufe,  and  then  to  other  persons  absolutely  ?  (a) 
And  the  same  principle  applies,  even  to  a  residuary  clause,  if 
an  intention  that  the  property  shall  be  enjoyed  in  specie  can  be  . 
collected  from  the  terms  in  which  either  the  life  interest,  or  the 
•  ulterior  subject  of  disposition,  or  both  these  interests,  is  or  are 
bequeathed. 

Thus,  in  the  case  of  Alcock  v.  Sloper,  {b)  where  a  testator  de- 
vised and  bequeathed  all  the  residue  of  his  estate  and  effects  to 
his  executors,  upon  trust,  to  permit  his  wife  to  receive 
[  548  ]  the  rents,  profits,  dividends,  and  annual  proceeds  •there- 
of, for  her  sole  use  ;  her  own  receipt  to  be  a  sufficient 
discharge  for  the  rents  and  dividends;  and  after  her  decease, 
upon  trust,  to  sell  his  freehold  house  in  O.,  and  his  leasehold 
houses,  by  auction ;  and  it  was  his  desire,  that  E.  A.  should  be 
employed  as  auctioneer,  to  convert  the  whole  of  his  estate  and= 
effects  into  money,  and  distribute  the  same  in  the  manner  fnen- 
tioned  in  the  will.  Part  of  the  residuary  estate  consisted  of 
Long  Annuities  ;  and  the  question  was,  whether  the  wife  was 
entitled  to  the  annual  proceeds  of  this  wasting  fund.  Sir  J. 
Leach,  M.  E..,  decided  in  the  affirmative,  there  being  no  intima- 
tion of  an  intention  that  any  part  of  the  property  should  be  im- 
mediately converted  by  the  trustees,  who  were  to  be  merely 
passive  ;  and  he  considered  that  the  term  "dividends  "  had  refer- 
ence to  the  Long  Annuities;  and  his  Honor  adverted  to  the 
fact,  that  the  leasehold  property,  also  a  wasting  fund,  was  ex- 
pressly to  be  sold,  after  the  wife's  decease ;  which  showed  that 
the  testator  had  no  general  notion  of  immediately  converting 
the  wasting  por^tion  of  his  residuary  estate  into  permanent 
property. 

,-  So  in  the  case  of  Collins  v.  Collins,  (c)  where  the  words  of 
HJie  bequest  were,  "  I  give  to  my  wife  I.  all  and  every  part  of  my 

(a)  Lord  v.  Godfrey,  4  Madd.  455.  '  (6)  2  My.  &  K  699. 

(c)  2  My,  &  K.  703. 
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property,  in  every  shape,  and  without  any  reserve,  and  in  what- 
ever manner  it  is  situated,  for  her  natural  life  ;  and  at  her  death, 
the  property  so  left,  to  be  divided  in  the  following  manner." 
Part  of  the  testator's  property  consisted  of  a  leasehold  messuage 
held  for  a  term  of  twenty-eight  years  ;  and  Sir  J.  Leach,  M.  R., 
considered  that  the  ulterior  legatees  were  not  entitled  to  have  the 
lease  sold ;  but  that  it  was  the  intention  of  the  testator,  that  his 
widow  should  enjoy  the  leasehold  property  for  her  life. 

*  Again,  in  the  case  of  Pickering  v.  Pickering,  (a)  [  549  ] 
where  a  testator  gave  to  his  wife,  subject  to  the  pay- 
ment of  his  debts  and  legacies,  and  such  annuities  and  assur- 
ances as  he  was  liable  to  pay,  all  the  interest,  rents,  dividends, 
annual  produce  and  profits,  use  and  enjoyment  of  his  real  and 
personal  estate,  for  life ;  and  at  her  decease,  the  testator  gave 
all  the  rest  and  residue  of  his  estate,  real  and  personal,  to  his 
son-in-law.  Part  of  the  testator's  property  consisted  of  a  lease- 
hold house,  and  a  life  annuity ;  and  the  charges  thereon  also 
comprised  annual  payments.  Lord  Langdale,  M.  R.,  decided, 
that  in  this  case  the  testator  had  indicated  an  intention  that  the 
property  should  be  specifically  enjoyed  by  his  wife  during  her 
life ;  and  the  Lord  Chancellor,  on  appeal,  was  of  the  same 
opinion  ;  grounding  his  judgment  especially  on  the  case  of 
Collins  V.  Collins  ;  in  which  he  remarked  there  were  expressions 
only  applicable  to  the  actual  condition  of  the  property. 

Sometimes  a  testator  combines  with  the  general  words  of  a 
residuary  clause,  an  enumeration  of  certain  species  of  property ; 
thus  raising  the  question,  whether  the  gift  is  to  be  construed  as 
specific  pro  tanto  ;  in  other  words,  whether  the  enumeration  is 
to  be  considered  as  taking  the  specified  property  out  of  the  rule 
applicable  to  a  general  residue. 

As  in  the  case  of  Mills  v.  Mills,  (6)  where  the  testator  gave  all 
his  fireehold  and  leasehold  messuages,  lands,  and  hereditaments, 
ready  money,  securities  for  money,  stock  in  the  public  funds, 
goods,  chattels,  and  effects,  and  all  other  his  real  and  personal 
estate  and  effects,  to  trustees,  in  trust,  to  pay  the  rents  of  his 
freehold  and  leasehold  estates,  and  the  dividends,  interest,  and 
proceeds,  of  his  money  in  the  funds,  and  other  his  said 
personal  estate,  to  his  daughter  *for  life ;  and,  after  her  [  550  j 
death,  to  stand  possessed  of  his  said  freehold  and  lease- 
hold estates,  money  in  the  funds,  and  all  other  his  said  real  and 
personal  estate,  for  the  children  of  his  daughter ;  and  in  default 
of  such  children  in  trust,  to  pay  the  rents  of  his  said  freehold 
and  leasehold  estates,  and  the  dividends,  interest,  and  proceeds 
of  his  said  stock  in  the  funds,  and  other  his  said  personal  estate, 
to  his  nephews  for  their  lives ;  and,  after  their  deaths,  in  trust, 
to  stand  possessed  of  his  said  freehold  and  .leasehold  estate^ 

(a)  2  Beav.  31.  (b)  7  Sim.  501. 
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money  in  the  funds,  and  other  his  said  personal  estate,  for  their 
children  ;  and,  in  default  of  such  children,  he  gave  his  said  free- 
hold and  leasehold  estates,  stock  in  the  public  funds,  and  all 
other  his  said  real  and  personal  estate,  to  the  corporation  of 
Salisbury,  in  trust,  as  soon  as  conveniently  might  be  after  they 
should  come  into  possession  thereof,  to  sell  his  said  freehold  and 
leasehold  estates ;  and  also  to  sell,  call  in,  and  convert  into 
money,  his  said  stocks  in  the  public  funds,  and  all  other  his  said 
personal  estate  ;  and  to  lend  the  same  to  certain  persons  upon 
the  terms  therein  mentioned.  The  testator,  at  the  date  of  his 
will,  and  at  his  death,  'was  possessed  of  leasehold  estates,  turn- 
pike securities,  bank  stock,  and  personal  estate.  It  was  con- 
tended, that  the  bank  stock,  of  which  the  bulk  of  the  property 
consisted,  was  included  in  the  words  "  stock  in  the  public  (not 
government)  funds ; "  and  that  it  was  evident,  from  the  language 
of  the  will,  that  the  testator  intended  his  daughter  to  enjoy  the 
property  as  it  existed  at  the  date  of  the  will,  there  being  no 
direction  to  sell  during  the  continuance  of  the  trusts,  untU  the 
bequest  of  the  corporation  of  Salisbury  took  effect ;  when,  and 
not  before,  the  property  was  to  be  converted.  Sir  L.  Shadwell, 
V.  C,  however,  held,  that  it  was  to  be  considered  as  a  general 

residuary  bequest,  with  a  partial  enumeration  of  the 
[  551  ]     particulars  composing  such  residue.    He  observed  *  that 

the  words  "  stocks  in  the  public  funds,"  did  not  include 
the  bank  stock ;  and  that  the  testator,  in  several  instances,  re- 
ferred to  the  subject  of  the  bequest  in  general  terms ;  and  that 
it  was  not  to  be  inferred  that  there  should  not  be  a  sale  and 
conversion  into  three  per  cent,  stock,  according  to  the  rule  of 
the  Court,  merely  because  the  testator,  in  spesiking  of  the  period 
when  of  necessity  there  must  be  a  conversion  into  money  for 
the  purpose  of  making  the  loans,  declares  that  the  corporation, 
on  coming  into  possession  of  his  freehold  and  leasehold  estates, 
stock  in  the  public  funds,  and  all  other  his  said  real  and  personal 
estate,  shall  sell  and  convert  the  same.  His  Honor  accordingly 
directed,  that  the  leaseholds,  and  the  bank  stock,  should  be 
sold ;  the  latter,  not  because  it  was  a  wasting  fund;  (a)  but  be- 
cause it  depended  upon  the  will  of  the  directors,  whether  the 
casual  profits  or  bonuses  should  belong  to  the  tenant  for  life,  or 
should  form  part  of  the  capital;  and  he  directed  an  inquiry, 
whether  the  turnpike  securities  were  a  real  and  permaAent  secu- 
rity ;  that  is,  whether  they  permanently  yielded  the  interest  pay- 
able on  them. 

A  contrary  construction,  however,  prevailed,  in  the  case  of 
Bethune  v.  Kennedy,  (b)  where  a  testatrix,  after  bequeathing 
i6100  Long  Annuities  to  A  and  B,  added,  "the  residue  of  my 

^(o)  But  bank  stock  is  not  permanent,  the  charter  being  granted  for  a  definite  period, 
a  t  the  expiration  of  which  the  stockholders  will  divide  all  assets. 
(6)  1  Myl.  &  C.  114. 
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property,  all  I  do  or  may  possess  in  the  funds,  copy  or  leasehold 
estates,  to  my  dear  sisters  M.  and  H.,  during  their  lives ;  at  the 
decease  of  both  of  them  to  be  equally  divided,  share  and  share 
alike,  between  my  cousins,"  (naming  them.)  Part  of  the  resi- 
due consisted  of  ;6150  Long  Annuities ;  and  the  ques- 
tion was,  whether  *  the  legatees  for  life  were  entitled  to  [  552  ] 
receive  the  annuities,  or  whether  they  ought  to  be 
turned  into  a  permanent  fund.  Sir  C.  C.  Pepys,  M.  R.,  decided 
in  favor  of  the  former  construction,  on  the  ground,  that  it  was 
not  a  mere  residuary  clause,  but  a  specific  bequest  of  the  sum 
belonging  to  the  testatrix  in  the  Long  Annuities ;  and  was  to  be 
enjoyed  by  the  legatee  for  life,  in  the  state  in  which  the  testatrix 
left  it.  He  observed,  that  this  was  not  disputed  as  to  the  copy- 
hold or  leasehold  estates ;  and  if  so,  why  should  it  not  also  be 
specific  with  respect  to  the  funds  ?  The  intention,  it  was  rea- 
sonable and  natural  to  presume,  must  have  been  the  same  with 
respect  to  both  descriptions  of  property ;  and  there  could  be  no 
doubt,  he  observed,  that  a  bequest  of  all  that  a  testator  may 
possess  in  the  funds,  would  be  a  specific  bequest  of  all  his  funded 
property ;  the  rule  being,  that  the  legacy  is  -not  the  less  specific 
for  being  general.  The  M.  E..  considered  that  the  case  was  dis- 
tinguishable from  Alcock  v.  Sloper,  where  the  argument  in  favor 
of  the  non-conversion  was  founded  on  the  terms  in  which  the 
income  was  given ;  and  not  (as  here)  on  the  mode  of  bequeath- 
ing the  capital. 

The  last  case  on  the  subject  of  the  right  of  a  residuary  or 
general  legatee  for  life  to  enjoy  the  property  in  specie,  is  Benn 
V.  Dixon,  (a)  which  seems  to  present  but  little  difficulty,  as  the 
testator  simply  gave  unto  his  wife  the  whole  of  the  interest 
arising  firom  his  property,  both  real  and  personal ;  and  at  her  de- 
cease, to  be  disposed  of  as  after-mentioned.  It  was  held  that  a 
leasehold  messuage,  forming  part  of  the  property,  shotdd  be 
sold,  and  the  proceeds  invested,  there  being  nothing  to  take  the 
case  out  of  the  general  rule. 

*  IV.  It  is  clear,  that,  where  a  testator  directs  reeil  [  553  ] 
estate  to  be  converted  into  money,  for  certain  pur- 
poses, and  the  trusts  of  the  will  directing  the  application  of  the 
money,  either  as  originally  created,  or  as  subsisting  at  the  death 
of  the  testator,  do  not  exhaust  the  whole  beneficial  interest,  such 
unexhausted  interest,  whether  the  estate  be  eventually  sold  or 
not,  (b)  belongs  to  the  heir  as  real  estate  undisposed  of.^  (c) 

(a)  V.  C.  1  May,  1840,  4  Jur.  575. 
ib)  See  Hill  V.  Cock,  1  Ves.  &  B.  173. 

(c)  2  Vern.  571 ;  Id.  645 ;  3  P.  W.  20 ;  2  Dick.  500 ;  1  Bro.  C.  C.  501 ;  2  Bro.  C.  C. 
589  -3  Bro.  C.  C.  355  ;  4  Bro.  C.  C.4U  ;  2  Ves.  Jun.  271 ;  Id.  683  ;  3  Ves.  210 ;  4  Ves. 


1  See  ante,  461,  [502,]  note  (1.) 
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The  heir  is  excluded,  not  by  the  direction  to  convert,  but  by  the 
disposition  of  the  converted  property,  and  so  far  only  as  that 
disposition  extends.  Thus,  in  the  case  of  Wilson  v.  Major,  {a) 
where  lands  were  given  by  a  testator  to  his  wife,  upon  trust,  to 
sell  and  invest  the  money  upon  security  at  interest ;  and  he  gave 
and  bequeathed  the  interest  and  dividends  of  the  same  to  the 
use  of  his  said  wife,  without  making  any  ulterior  disposition  of 
the  fund.  Sir  W.  Grant,  M.  R.,  held,  that,  there  being  no  decla^ 
ration  of  the  trust  of  the  money  beyond  the  life  of  the  wife,  it 
resulted  to  the  testator's  heir. 

And  the  same  principle,  it  is  now  settled,  applies  in  the  con- 
verse case  of  money  being  directed. to  be  laid  out  in  land,  which 

is  then  devised  for  a  lirpited  estate  only  ;  the  fund  ultra 
[  554  ]     that  interest,  though  eventually  turned  into  *  land,  goes 

as  personal  estate  undisposed  of  to  the  residuary  lega- 
tee or  next  of  kin  of  the  testator,  on  the  ground  that  the  will 
operates  to  convert  the  fund  so  far  only  as  it  disposes  of  it}  The 
contrary,  indeed,  was  decided  in  the  case  of  Fletcher  v.  Chap- 
man, {b)  where  a  testator  bequeathed  £4000  to  W.,  to  the  in- 
tent that  the  persons  thereinafter  named  should  purchase  an 
estate  in  lands,  and  that  the  rents  thereof  should  come  to  the 
said  W.  for  life ;  and  unless  he  should  so  settle  the  lands,  the 
gift  was  to  be  void.  The  reversion  in  fee  expectant  on  W.'s 
decease,  was  held  to  belong  to  the  testator's  heir-at-law. 

This  case,  however,  which  seemed  to  introduce  a  perplexing 
anomaly  into  the  doctrine,  as  well  as  a  dictum  of  Lord  Redes- 
dale  (c)  to  the  same  effect,  have  been  overruled  (though  without 
having  been  cited)  in  two  recent  cases.  Thus,  in  Cogan  v.  Ste- 
phens, {d)  where  the  testator  directed  his  executors  immediately, 
to  lay  out  the  sum  of  £30,000  in  the  purchase  of  an  estate,  the 
income  of  which  he  settled  on  one  for  life,  with  remainder  to 
others  in  tail,  subject  to  which  the  estate  (which  was  to  be  pur- 
chased, and  always  run  in  the  testator's  name,)  was  given  to  a 
charity.  The  money  was  not  laid  out,  and  the  gift  to  the  char- 
ity being  void  under  the  Statute  of  Morimain,  and  the  prior 
limitations  having  determined,  it  was  held,  that  the  next  of 

452;  Id.  803;  10  Ves.  500;  11  Ves.  87;  Id.  205;  12  Ves.413;  16  Ves.  188-  18  Ves 
Ue  ;  1  Ves.  &  B.  173  ;  Id.  410;  2  Ves.  &  B.  294;  2  Kee.  564.  The  case  of  OMe  v. 
Cook,  cited  1  Bro.  C.  G.  512,  had  been  considered  as  a  solitary  exception  to  this'class 
of  cases;  but  in. Collins  v.  Wakeman,  2  Ves.  Jun.  686,  I^ord  Loughborough,  upon  an 
examination  of  the  Registrar's  Book,  discovered  that  the  very  point  which  was  allct^ed 
to  have  plafted'it  in  contradiction  to  these  cases,  was  left  undecided  ;  so  that  the  case 
has  no  connection  with  the  subject. 

(a)  1 1  Ves.  205 ;  see  also  Robinson  v.  Taylor,  2  Bro.  C.  C  589 

(ft)  3  Bro.  P.  C.  (toml.  ed.)  1. 

(c)  See  Tregonwell  w.  Sydenham,  3  Dow.  201.     See  also  4  Bro.  C   C  527 

U)  1  Beav.  483,  n.  _ 


1  See  I'letcher  v.  Ashburner,  1  Bro.  C.  C.  (Perkins's  ed.)  497,  503,  note  (a)  and 
cases  cited ;  2  Story,  Eq.  Jur.  §  790,  and  notes. 
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kin,  and  not  the  heir-at-law  of  the  testator,  was  entitled  to 
the  fund. 

So,  in  the  case  of  Hereford  v.  Ravenhill,  (a)  where  a  testator 
.  gave  his  ready  money  and  the  money  which  should  be  owing  to 
him,  to  trustees,  upon  trust,  as  soon  after  his  decease 
as  a  convenient  purchase  could  be  found,  *  to  invest  it  [  555  ] 
in  the  purchase  of  freehold,  copyhold,  or  leasehold 
hereditaments  to  be  settled  to  certain  uses.  These  limitations 
having  failed,  (some  of  them  in  the  lifetime  of  the  testator,  and 
the  rest  subsequently,)  Lord  Langdale,  M.  R.,  in  a  suit  for 
ascertaining  who  was  entitled  to  the  fund,  which  had  not  been 
laid  out,  held,  that  the  heir  was  not  a  necessary  party;  his 
Lordship  observing,  that  it  had  been  decided  in  Cogan  v.  Ste- 
phens, that  where  a  testator  directed  his  personal  estate  to  be 
converted  into  real  estate  for  several  purposes,  some  of  which 
failed,  his  heir  was  not,  after  satisfying  the  purposes  which 
would  take  effect,  entitled  to  the  personalty,  as  being  impressed 
with  the  character  of  real  estate. 

And  the  same  rule  obtains,  where  the  testator's  disposition  of 
the  converted  property,  though  originally  complete,  has  partially 
failed  in  event  by  the  decease  of  any  one  of  the  objects  in  the 
testator's  lifetime  ;  in  which  case  the  interest  comprised  in  the 
lapsed  gift  devolves  to  the  person  who  would  have  been  entitled 
to  the  entire  property,  if  the  testator  had  died  wholly  intestate 
in  regard  thereto. 

The  title  of  the  heir  under  such  circumstances,  to  a  lapsed 
share  of  real  estate  directed  to  be  sold,  was  established  in  the 
case  of  Ackroyd  v.  Smithson,  (b)  well  known  as  containing  the 
celebrated  argument  of  Lord  Eldon,  (then  Mr.  Scott,)  which  Lord 
Thurlow  admitted  to  have  changed  his  opinion.  The  testator 
devised  all  his  real  and  personal  estate,  in  trust,  to  be  sold  and 
converted  into  money,  to  pay  debts,  legacies,"  and  funeral  ex- 
penses ;  and  the  overplus  to  be  paid  to  certain  persons  (to  whom 
he  had  bequeathed  pecuniary  legacies,)  in  proportion  to 
their  respective  legacies.  Some  of  these  *  legatees  died  [  556  ]! 
in  the  testator's  lifetime ;  and,  on  a  question  whether 
their  lapsed  shares  belonged  to  the  heir-at-law  or  next  of  kin  of 
the  testator.  Lord  Thurlow  at  first  inclined  to  the  opinion  that 
the  next  of  kin  were  entitled,  but,  upon  further  argument,  his 
Lordship  decided  in  favor  of  the  heir.  He  said  that  he  used  to 
think,  when  it  was  necessary,  for  any  of  the  purposes  of  the 
testator's  disposition,  to  convert  land  into  money,  that  the  un- 
disposed-of  money  would  be  personalty;  but  the  cases  fully 
proved  the  contrary.  It  would  be  too  much,  he  observed,  to 
sav,  that  if  all  the  legatees  had  died,  the  heir  could,  as  he  cer- 
tainly might,  prevent  a  sale ;  and  yet  that,  because  a  sale  was 

(a)  1  Beav.  481.  ,  .     ,, 

(6)  1  Bro.  C.  C.  503,  [Perkins's  ed.  514,  515,  and  notes  and  cases  cited.J 

VOL.  I.  43 
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flecessary,  the  heir  should  not  take  the  undisposed  part  of  the 
produce. 

i  '  So,  if  the  produce  of  real  estate  directed  to  be  sold  be  dis- 
posed of  in  a  certain  event  which  does  not  happen,  or  for  a 
purpose  which  is  illegal,  the  beneficial  interest  comprised  in 
the  contingent  or  illegal  gift  which  thus  fails  devolves  to  the 
heir.^ 

And  it  is,  of  course,  immaterial  that  the  testator  has  combined 
his  personal  estate  in  the  same  gift  with  the  proceeds  of  the  real 
estate ;  the  effect  in  such  case  being  that,  by  the  failure  of  the 
intended  disposition,  the  real  estate  descends  to  the  heir,  and 
the  personalty  devolves  to  the  next  of  kin  of  the  testator.  Thus, 
in  the  case  of  Jessop  v.  "Watson,  (a)  where  a  testator  directed  a 
mixed  fund,  composed  of  the  produce  of  his  real  and  personal 
estate,  to  be  applied  to  certain  specified  purposes,  and  the  resi- 
due to  be  divided  equally  among  his  children  or  child  at  twenty- 
one,  if  sons,  and  twenty-one  or  marriage,  if  daughters ;  and  if  no 
such  child,  to  such  person  or  persons  as  he  should,  by 
[557]  his  codicil,  appoint.  The  testator  died,  *  without  hav- 
ing made  a  codicil,  leaving  an  only  daughter,  his  heir, 
who  died  under  twenty-one,  intestate  and  unmarried.  Sir  J. 
Leach,  M.  R.,  held,  that  so  much  of  the  residuary  fund  as  was 
constituted  of  real  estate,  descended  to  the  daughter  as  heir-at- 
law  ;  and  that  so  much  as  was  constituted  of  personalty  de- 
volved to  and  was  divisible  among  the  persons  entitled,  under 
the  Statute  of  Distributions,  to  the  personal  estate  of  the  tes- 
tator. 

So,  in  the  case  of  Eyre  v.  Marsden,  (b)  where  a  testator  gave 
his  real  and  personal  estate  to  trustees  upon  trust,  at  any  time 
after  his  decease,  to  sell  and  convert  the  property,  and,  during 
the  lives  of  his  children,  to  accumulate  the  annual  income ;  and 
after  the  decease  of  such  surviving  child,  he  gave  the  produce  of 
the  real  and  personal  estate  (directing  such  part  as  had  not  been 
previously  converted,  to  be  then  converted)  to  his  grandchildren. 
One  of  the  children  having  survived  the  testator  more  than 
twenty-one  years,  the  trust  for  accumulation  became  void  for 
the  excess  under  the  statute  of  39  and  40  Geo.  III.  c.  98,  (c)  and 
the  income  being  held  to  be  thenceforth  undisposed  of  during 
the  life  of  the  surviving  child,  was  claimed  by  the  next  of  kin 
of  the  testator,  as  well  of  the  proceeds  of  the  real  as  the  per- 
sonal estate,  on  the  ground  that  there  was  an  absolute  conver- 
sion. But  Lord  Langdale,  M.  R.,  decided  that  it  belonged  to 
the  heir,  observing  that  the'  sale  was  directed  for  the  purposes 
of  the  will,  and  for  the  benefit  of  the  legatee,  not  for  the  benefit 

(a)  1  My.  &  K.  667.  (6)  2  Kee.  574.  (c)  Ante,  p.  265. 

1  See  ante,  461,  [502]  note  ('). 
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of  the  next  of  kin,  whose  claim  was  therefore  confined  to  the 
income  of  the  personal  estate,  [a) 

*  The  position  that  the  heir  is  not  excluded  by  any  [  558  ] 
conversion,  however  absolute,  may  seem,  indeed,  to  be 
indirectly  encountered  by  those  cases  in  which  a  distinction  has 
been  carefully  drawn  between  absolute  and  qualified  conver- 
sion. (6)  The  learned  Editor  of  Peere  Williams's  Reports,  in  a 
note  which  has  often  been  referred  to  with  commendation,  (c) 
states  the  questions  in  those  cases  to  be,  "  whether  the  testator 
meant  to  give  to  the  produce  of  the  real  estate  the  quality  of 
personalty  to  all  intents,  or  only  so  far  as  respected  the  particular 
purposes  of  his  will."  ^  There  seems  to  be  no  ground  to  except 
to  this  statement  of  the  doctrine,  provided  that,  by  an  indication 
of  intention  to  give  to  real  estate  the  quality  of  personalty  "  to 
aU  intents,"  we  are  allowed  to  understand  something  very  spe- 
cial and  unequivocal,  amounting,  in  effect,  not  merely  to  a  dis- 
position of  the  fund  as  personalty  to  the  legatees  named  in  the 
wiU,  but  to  an  alternative  gift  to  the  persons  entitled  by  law  to 
the  personal  estate,  in  the  event  of  the  failure  of  the  intended 
disposition.  Unless  such  an  interpretation  be  given  to  the  terms 
of  this  proposition,  it  must,  however  respectable  the  authority 
from  which  it  proceeded,  be  pronounced  to  be  not  strictly  ac- 
curate ;  at  all  events,  it  is  not  an  explicit  statement  of  the  rule, 
and  requires,  it  is  conceived,  in  order  to  be  a  safe  guide  in 
its  application,  the  following  explanatory  addition :  "  But  that 
every  conversion,  however  absolute  in  its  terms,  will  be  deemed 
to  be  a  conversion  for  the  purposes  of  the  will  only,  unless  the 
testator  distinctly  indicates  an  intention  thsLt  it  is,  on  the  failure 
of  those  purposes,  to  prevail  as  between  the  persons  on  whom 
the  law  casts  the  real  and  personal  property  of  an 
intestate,  *  namely,  the .  heir  and  next  of  kin."  The  [  559  ] 
respective  claims  of  his  own  representatives,  it  may 
be  confidently  affirmed,  are,  in  such  cases,  not  in  the  contem- 
plation of  the  testator,  who  always  calculates  on  his  legatees 
surviving  him. 

A  declaration  that  the  proceeds  of  the  sale  shall  be  deemed 
personal  estate-,  will  not  let  in  the  claim  of  the  next  of  kin,  ac- 
cording to  the  early  case  of  The  Countess  of  Bristol  v.  Hunger- 
ford,  (d)  where  there  was  a  devise  of  real  estate  to  be  sold  for 

(a)  In  this  case  it  is  observable  that  the  M.  R.  apportioned  the  costs  of  the  suit  be- 
tween the  real  and  personal  estate  pro  rata,  such  suit  having  been  rendered  necessary 
by  difficulties  in  the  will  affecting  both  estates. 

(6)  Wright  V.  Wright,  16  Ves.  188. 

(e)  Cruse  v.  Barley,  3  P.  W.  20,  Mr.  Cox's  note. 

(d)  2  Vern.  645. 


1  See  ante,  473,  note  (-) ;  Wheldale  v.  Partridge,  5  Ves.  ( Sumner's  ed.)  397,  note  (a) ; 
Brown  v.  Bigg,  7  lb.  279  6,  note  (6) ;  2  Story,  Ej.  Jur.  ^  793. 
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payment  of  debts,  the  surplus,  if  any,  to  be  deemed  personal 
estate,  and  go  to  the  testator's  executors,  to  whom  he  gave  £20 
a-piece ;  and  it  was  decreed  that  the  executors  were  trustees  of 
the  surplus  for  the  testator's  heir-at-law ;  which  decree  is  stated 
to  have  been  affirmed  in  the  House  of  Lords. 

A  contrary 'construction,  however,  prevailed  in  the  more  re- 
cent case  of  Phillips  v.  Phillips,  {a)  where  a  testator  devised  his 
freehold  and  copyhold  estate  to  his  executors,  in  trust,  for  salej 
and  then  declared  that  the  moneys  arising  from  the  sale  thereof 
should  be  deemed  to  be  part  of  his  personal  estate ;  and  that  the 
rents  thereof,  until  the  sale,  should  be  deemed  to  be  part  of  the 
income  of  his  personal  estate ;  and  that  the  same  moneys  and 
rents  should  be  subject  to  the  dispositions  thereinafter  made 
concerning  his  personal  estate  and  the  income  thereof.  He 
then  bequeathed  his  personal  estate  to  his  executors,  upon  trust 
thereout,  and  out  of  the  produce  of  his  real  estate,  to  pay  cer- 
tain legacies,  and  divide  the  residue  among  five  persons  in  equal 
shares.  One  of  these  legatees  died  in  the  testator's  lifetime, 
and  the  lapsed  share  of  the  real  estate  was  claimed  by 
[560]  the  heir-at-law  and  next  of  *kin  respectively.  Sir  J. 
Leach,  M.  R.,  after  commenting  upon  several  of  the 
authorities,  decided  in  favor  of  the  next  of  kin,  observing,  that, 
unless  it  is  to  be  held,  that  the  testator's  intention  to  give  to  the 
produce  of  the  real  estate  the  same  quality  as  if  it  were  personal 
estate  at  his  death,  can  never  be  inferred  if  it  be  not  directly  and 
distinctly  expressed,  then  it  must  be  admitted  that  the  inference 
will  arise  in  this  case. 

Here,  then,  might  seem  to  be  an  example  of  a  conversion  "  to 
all  intents,"  as  distinguished  from  a  conversion  for  the  purposes 
of  the  will  only,  namely,  a  trust  which  stamps  upon  the  property 
the  character  of  personalty,  not  only  in  regard  to  the  immediate 
objects  of  the  gift,  and  for  the  purpose  of  determining  the  qual- 
ity in  which  they  are  to  take  it,  but  also  for  the  purpose  of 
fixing  its  quality,  and  regulating  its  devolution  as  between  the 
persons  on  whom  the  law  casts  the  property  in  the  absence  of 
disposition,  i.  e.  the  heir  and  next  of  kin.  It  is  to  be  observed, 
however,  that  in  the  case  of  Phillips  v.  Phillips,  the  case  of  The 
Countess  of  Bristol  v.  Hungerford  was  not  cited ;  and  it  was 
evidently  decided  by  Sir  John  Leach  in  ignorance  of  the  exist- 
ence of  the  latter  case,  which,  the  learned  Judge  would  have 
seen,  had  completely  disposed  of  the  point  discussed  before  him 
as  res  Integra.  Even  if,  as  supposed,  authority  had  been  silent 
on  the  subject,  the  soundness  of  Sir  John  Leach's  construction 
seems  very  questionable ;  it  is  a  forced  and  unnatural  interpre- 
tation of  the  testator's  language,  to  suppose  that,  when  he 
declares  that  the  property  shall  be  deemed  to  be  personal  estate, 
he  means  to  provide  against  the  failure  of  his  gift  by  lapse,  and 

(o)  1  Russ.  &  My.  649. 
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to  render  it  transmissible  to  his  own  personal  representatives  in 
such  event. 

*  The  remarks  of  Lord  Chancellor  Cottenham,  (when  [  561  ] 
M.  R.,)  in  the  recent  case  of  "Williams  v.  Williams,  (a) 
certainly  afford  ground  to  infer  that  his  Lordship  does  not  con- 
cur in,  and  would  not  foUow,  the  case  of  Phillips  v.  Phillips. 
The  case,  too,  may  be  considered  as  virtually  overruled  by  Lord 
Brougham's  reversal  of  Sir  John  Leach's  decision,  in  the  Attor- 
ney-General V.  Henchman,  (b)  where  there  was  a  declaration 
that  the  sum  of  ^£2000,  given  out  pf  real  estate  to  charity, 
should  be  considered  as  personal  estate ;  for  though  the  M.  R 
did  not  express  any  positive  opinion  whether  it  devolved  to  the 
heir  or  next  of  kin,  (his  Honor  conceiving  that  the  Crown  was 
entitled  quacunque  via,)  yet  Lord  Brougham's  decree  distinctly 
proceeded  on  the  ground  that  the  interest  in  question  was  real 
estate,,  and  as  such  did  not  vest  in  the  Crown  by  virtue  of  its 
prerogative,  his  Lordship  observing  that  the  holding  it  to  be 
personalty  was  out  of  the  question.  The  case  of  Amphlett  v. 
Parke,  (c)  contains  another  recognition  by  the  same  Judge  of 
the  doctrine  in  question,  as  applied  to  a  somewhat  different 
species  of  case. 

Upon  the  principle  that  real  estate  directed  to  be  sold  is  con- 
verted only  for  the  purposes  of  the  will,  it  was  held  by  Sir  W. 
Grant,  {d)  that  such  a  devise  in  trust  to  pay  certain  legacies  did 
not  throw  open  the  fund  to  simple  contract  creditors,  though  he 
said  that  a  substantive  and  independent  intention  to  turn  real 
estate  into  personalty,  at  all  events,  would  have  that  effect.^ 
Such  a  conversion,  however,  as  that  referred  to  by  his  Honor, 
must  be  of  a  special  kind.  It  must  have  no  specified  object,  for 
a  specification  of  the  object,  we  see,  will  confine  it ;  or 
it  must  contain  some  expressions  showing  that  it  *  is  [  562  ] 
not  so  confined.  In  short,  it  must  be  manifest  that  the 
property  is  to  be^onsidered  as  personalty  quoad  this  purpose, 
or,  in  other  words,  that  the  fund  is  intended  to  be  subjected  to 
the  claims  of  simple  contract  creditors.  In  Kidney  v.  Couss- 
maker,  (e)  it  had  been  held,  that  where  a  testator  had  devised 
real  estate  in  trust  to  be  sold,  and  directed  the  produce  to  be  con- 
sidered as  part  of  his  personal  estate,  and  then  bequeathed  the 
personalty  expressly  subject  to  debts,  the  fund  was  subjected  to 
the  debts ;  but  Sir  W^iUiam  Grant,  in  the  last  case,  expressed 

(a)  1  Rolls,  13  Dec.  1835,  Law  Journal,  Part  V.,  N.  S.  84. 
(6)  3  My.  &  K.  484,  stated  ante,  304. 
(c)  2  Euss.  &  My.  221,  stated  post. 

d)  Gibbs  V.  Ougier,  12  Vtes.  413  [Sumner's  ed.  Perkins's  note  (a)]. 

e)  1  Ves.  Jun.  436  [Sumner's  ed.  note  (a)]. 


1  See  on  this  point,  Kidney  v.  Coussmaker,  1  Ves.  (Sumner's  ed.)  436,  note  (o), 
and  cases  cited. 
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his  doubt  of  the  soundness  of  the  decision,  which  he  said  was 
much  against  the  opinions  taken  upon  it. 

In  further  confirmation  of  the  principle  in  question,  it  is  now 
settled  that  the  undisposed-of  residue  of  moneys  to  arise  from 
the  sale  of  real  estate,  will  not  pass  under  a  general  bequest  of 
personalty  in  the  same  will,  unless  the  testator  expressly  declare 
that  it  shall  be  considered  as  part  of  his  personal  estate.  How- 
ever clear  this  point  might  seem  to  be  upon  principle,  the  author- 
ities, until  recently,  had  left  it  in  some  doubt. 

Thus,  in  Mallabar  v.  Mallabar,  (a)  a  testator  devised  and  be- 
queathed all  his  lands  in  certain  counties  unto  his  sister  C,  her 
heirs  and  assigns,  upon  trust  that  the  same  should  be  sold ;  and 
out  of  the  moneys  arising  therefrom,  all  his  just  debts  paid  ;  and, 
out  of  the  remainder  of  the  money,  he  bequeathed  certain  lega- 
cies, including  one  to  the  heir-at-law ;  and  then,  after  his  "  debts 
and  legacies  paid  as  aforesaid,  and  subject  to  the  same,"  the  tes- 
tator gave  the  residue  "of  his  personal  estates  unto  his  said  sister 
C,  whom  he  appointed  sole  executrix.  The  produce  of  the  real 
estate,  after  paying  debts,  was  claimed  by  the  heirs. 
[  563  ]  Lord  Chancellor  Talbot  admitted  parol  *  evidence 
against  him  ;  (b)  but  afterwards  decreed,  upon  the  will 
itself,  that  there  was  no  resulting  trust ;  and  that  the  executrix 
should  have  the  whole  residue,  including  the  produce  of  the  real 
estate. 

This  case  has  been  treated  by  Sir  W.  Grant  as  being  gov- 
erned by  its  particular  circumstances  ;  (c)  and  certainly  the  giv- 
^  ing  of  the  residue,  "  after  debts  and  legacies  paid  as  afore- 
said," afforded  an  argument  that  it  was  intended  to  include  the 
fund  in  question,  which  had  been  expressly  subjected  to  those 
charges. 

The  next  case  is  Wilson  v.  Major,  (d)  where  a  testator  devised 
certain  copyhold  premises  to  his  wife  D.,  upon  trust,  as  soon  as 
convenient  after  his  decease,  to  sell  the  saii^,  and  invest  the 
money  arising  therefrom  in  real  or  government  securities,  at  her 
discretion  ;  and  he  gave  and  bequeathed  the  interest  and  divi- 
dends of  the  same  to  the  use  of  his  said  wife.  He  also  gave  and 
bequeathed  to  her  all  his  effects,  whatsoever  or  wheresoever,  for 
her  maintenance,  upon  full  trust  and  confidence  in  her  justice 
and  equity,  that,  at  her  decease,  she  would  make  a  proper  distri- 
bution of  what  effects  might  be  left,  (e)  in  money,  goods,  or  other- 
wise, to  his  children,  accounting  what  they  had  already  received 
as  part  of  their  shares ;  and  he  appointed  his  wife  executrix. 
The  question  was,  whether  the  produce  of  the  real  estate  ulte- 

(a)  Cases  Temp.  Talbot,  78. 
(6)  Ante,  p.  357. 

(c)  In  Miuxgham  v.  Mason,  1  Ves.  &  B.  416,  stated  post,  565.  See  also  the  obser- 
vations of  Sir  J.  Leach,  M.  R.  in  Phillips  v.  Phillips,  1  Mv.  &  K.  660. 

(d)  U  Ves.  205. 

(e)  As  to  these  wbrds,  see  ante,  p.  321 . 
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rior  to  the  life  interest  of  the  wife,  (which  was  held  to  be  the 
construction  of  the  gift  to  her,)  passed  by  the  word  "  effects  "  to 
the  wife  absolutely,  or  resulted  to  the  heir.  Sir  W.  Grant,  con- 
sidered, that  the  testator  could  not  have  intended  to  give  her  the 
absolute  interest  in  that  in  which  he  had  before  given 
*  her  a  life  interest,  (a)  Nothing  (he  said)  pointed  to  a  [  564  ] 
double  residue.  The  operation  of  the  word  ''  effects  " 
was  controlled  by  the  former  part  of  the  will,  which  gave  her 
only  an  interest  for  life  ;  in  which  respect  this  case  was  distin- 
guished from  Mallabar  v.  Mallabar.  His  Honor,  therefore,  held 
there  was  a  resulting  trust  for  the  heir. 

The  special  grounds  upon  which  the  M.  R.  rested  his  decis- 
ion in  this  case,  were  calculated  to  create  an  impression  that, 
by  the  general  rule,  the  proceeds  of  real  estate  would  pass  un- 
der a  bequest  of  personalty.  It  is  not  surprising,  therefore,  that 
the  point  should  have  given  rise  to  further  litigation. 

In  Kellett  v.  Kellett,  (b)  a  testator  bequeathed  legacies  to  sev- 
eral children  ;  he  bequeathed  his  interest  in  certain  lands  to  A, 
and  then  proceeded  as  follows  :  "  The  remainder  of  my  proper- 
ties I  devise  to  my  executors,  to  make  good  the  above  sums, 
and  the  following  sums,  that  is  to  say : "  and  then,  after  enu- 
merating other  legacies,  he  concluded  thus :  "  And  I  also  ordain, 
appoint,  and  devise  the  said  W.  G.  and  H.  executors  to  this  my 
last  will  and  testament ;  also  my  residuary  legatees,  share  and 
share  alike."  It  was  contended  by  the  executors,  that  the  real 
estates  were  by  the  will,  and  for  the  purposes  of  it,  turned  into 
personal  estate,  to  the  residue  of  which  they  were  entitle^,; 
or,  that,  if  there  were  no  such  conversion,  yet,  by  the 
manifest  intention  of  the  testator,  they  were  *  legally  [  565  ] 
and  beneficially  entitled  to  such  part  of  the  estates  as 
should  remain  after  payment  of  the  debts,  legacies,  &c.,  except 
the  estates  specifically  devised  to  A.  But  the  Court  of  Chan- 
cery in  Ireland  held  the  heir  to  be  entitled.  Against  this  decree, 
the  executors  appealed  to  the  House  of  Lords,  relying  principally 
on  the  argument,  that,  by  constituting  them  residuary  legatees, 
the  testator  intended  them  to  take  the  residue  of  all  that  was 
included  under  the  word  "  properties  "  in  the  preceding  devise  ; 
but  the  House  refused  to  disturb  the  decree.  Lord  Eldon  said  : 
"  I  should  very  much  misrepresent  the  state  of  my  mind  with 
respect  to  this  question,  if  I  did  not  say  that  it  is  a  state  of  in- 
finite doubt,  whether,  according  to  the  rules  of  law,  and  as 
collecting  the  intention  of  the  testator  from  the  whole  of  the 

(a)  The  M.  R.  appears.to  hare  thought  that  the  testator's  expressions  directing  a 
distribution  of  "  what  might  be  left,"  did  not  create  a  trust  for  the  children.  The  con- 
trary, indeed,  is  incompatible  with  the  stress  he  is  here  made  to  place  on  the  fact  of 
his  wife's  taking  a  life-interest  in  the  fund  ;  which  would  not  have  raised  an  argument 
against  including  it  under  the  denomination  of  "  effects,"  if  the  latter  were  given  to 
the  children. 

(6)  3  Dow,  248. 
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•^ill,  the  residue  was  intended,  by  the  te^tatoj  to  ,  include  the 
real  egtatp, .  It  is,  a  whimsical  way  pf!  putting  it;  but  I  feel 
a  strong  bias  towards  the  opinion  that  he  did  mean  to  in- 
clude it.  I  cannot  say  that  the  decision  in  this  case  is  wrong, 
and  I  cannot  say  that  it  is  right ;  but,  as  I  cannot  say  that 
it  is  wrong,  it  appears  to  me  that  the  decree  ought  to  be 
affirmed."  Lord  Redesdale  expressed  himself  nearly  to  the 
same  effect. 

There  was  no  express  direction  to  sell  in  this  case;  but,  as 
the  trust  clearly  authorized  a  sale  tp  pay  legacies,  ,the  circum- 
stance does  not  seem  to  be  very  material. 

The  general  position  advanced  at  the  outset  appears,  how- 
ever, to  be  warranted  by  the  case  of  Maugham  v.  Mason,  (a) 
where  A  devised  freehold  chambers  to  trustees  and  their  heirg,-, 
upon  trust,  to  sell,  and  apply  the  money  arising  by 
[  566  ]      such  sale  towards  payment  of  the  *  legacies  by  his  will 
bequeathed;  and  the  rents,  until  sold,  to  be  applied 
to  the  same  uses ;  and  after  giving  certain  legacies,  the  testator 
then,  as  to  all  the  residue  of  his  personal  estate,  after  payment" 
of  his  debts,  &c.,  bequeathed  the  same  to  trustees,  upon  trust,  ■ 
to  convert  the  said  residue  into  money,  ajid  lay  the  same  out 
as  therein  mentioned.     Sir  W.  Grant,  M.  R.,  held,  that  the 
produce  of  the  sale  of  the  real  estate,  after  payment  of  the  lega- 
cies, resulted  to  the  heix,. and  did  not  pass  under  the  residuary 
bequest. 

This  construction,  it  will  be  observed,  was  somewhat  aided 
by  the  circumstance  of  the  trust  being  to  convert  the  residue 
into  money,  which  co^uld  not  strictly  apply  to  the  money  pro- 
duced by  the  real  estate  ;  but  the  M.  R.,  though  he  adverted  to 
the  circumstance,  decided  the  case,  upon  the  general  principle, 
that  where  there  was  a  direction  to  sell  land  for  a  particular 
purpose,  the  surplus  did  not  form  "  part  of  the  personal  estate, 
so  as  to  pass  by  the  residuary  bequest." 

But  it  is  clear  that,  if  there  be  a  declaration  that  the  money 
arising  from  the  sale  shall  be  considered  as  part  of  the  testator's 
personal  estate,  it  will  pass  under  a  general  bequest  of  person- 
alty in  the  same  wUl.  (b) 

And  it  seems,  that  where  the  testator  has  blended  the  pro^ 
ceeds  of  the  real  and  personal  estates  in  regard  to  one  legatee 
taking  a  temporary  interest,  it  is  to  be  inferred  that  he  does  not 
intend  them  to  be  subsequently  severed ;  and,  accordingly,  in 
such  a  case,  very  slight  circumstances  will  suffice  to  extend  a 
bequest  applicable  in  terms  to  the  personalty  only,  to  the 
produce  of  the  real  estate,  in  order  to  avoid  such 
[567]     severance.     Thus,  where  (c)  a* testator  gave  his  reej 

(a)  1  Ves.  &  B.  410. 

(h)  Collins  V.  Wakeman,  2  Ves.  Jun.  683,  stated  post,  578. 

(c)  Byam  v.  Munton,  1  Russ.  &  My.  503. 
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estate  and  the  residue  of  his  personalty  to  trustees,  to  sell 
and  convert  the  same,  and  invest  the  proceeds,  and  then  gave 
the  interest,  dividends,  and  produce  of  the  whole  of  his  real 
estate,  and  of  the  residue  of  his  personalty,  to  his  wife,  for  life, 
and,  after  her  decease,  he  gave  one  moiety  of  the  interest,  divi- 
dends, and. produce  of  the  residue  of  Ms  personal  estate  and  effects, 
or  the  securities  on  which  the  same  should  be  invested,  to  his 
brother  M.,  his  executors,  administrators,  and  assigns,  and  he 
gave  the  other  moiety  of  the  interest,  dividends,  and  produce  of 
the  residue  of  his  personal  estate  and  effects,  or  the  securities  on 
which  the  same  should  be  invested,  to  his  sister-in-law  B.  for 
life  ;  and,  after  her  decease,  he  gave  the  whole  of  the  principal 
of  such  moieties,  or  the  whole  residue  of  his  estate,  whatsoever 
and  wheresoever,  and  the  securities  on  which  the  same  should 
be  invested,  to  his  said  brother  M.,  his  heirs,  executors,  adminis- 
trators, and  assigns ;  and  the  question  being,  whether  the  sister- 
in-law  was  entitled  to  a  moiety  of  the  income  arising  from  the 
proceeds  of  the  real  estate.  Sir  J.  Leach,  M.  R.,  decided  in  the 
affirmative ;  he  said,  that  the  testator  had  made  one  mixed  fund 
of  the  residue  of  the  personalty,  and  the  proceeds  of  the  sale  of 
the  real  estate  ;  that  the  whole  was  to  be  invested  in  government 
stocks,  or  on  real  securities,  and  that  the  interest  was  to  be  paid 
to  the  widow  during  her  life ;  that  there  was  no  intention  that 
upon  her  death  a  division  should  take  place  of  the  personalty 
from  the  produce  of  the  realty ;  and,  in  fact,  such  a  division 
could  not  be  made  ;  that,  therefore,  the  testator,  in  the  pioiety 
given  to  B.  during  her  life,  meant  to  include  the  real  estate ;  and 
that  this  conclusion  was  strengthened  by  the  clause  immediately 
following,  in  which  the  testator  used  the  phrase,  "  the  whole  of 
the  principal  of  such  moieties,"  as  synonymous  witHp 
and  *  equivalent  to,  "  the  whole  residue  of  my  estate,  [  568  ] 
whatsoever  and  wheresoever,"  and  which  was,  conse- 
quently, a  declaration  that  the  moieties  of  which  he  spoke  were 
moieties  of  the  whole  residue  of  his  estate. 

It  is  observable,  that  where  a  partial  undisposed-of  interest 
in  real  estate  directed  to  be  sold  results  to  the  heir-at-law  of  the 
testator,  it  becomes  personalty  in  his  hands.  Thus,  in  the  case 
of  Wright  V.  Wright,  {a)  where  A  devised  his  real  estate,  in 
trust  to  be  sold,  to  pay  his  debts,  &c.,  and  the  residue  in  trust 
for  his  daughter,  but  if  she  died  in  the  lifetime  of  his  wife,  to 
his  wife  for  life,  and,  at  her  decease,  to  go  as  he  (the  testator) 
should  by  a  codicil  direct.  He  left  no  codicil.  The  daughter 
died  in  the  widow's  lifetime.  The  reversionary  interest  in  the 
fund  expectant  on  the  widow's*  decease,  which  descended  to  the 
daughter  as  the  heir-at-law  of  the  testator,  was,  at  her  death, 

(a)  16  Ves.  188,  [Sumner's  ed.  note  (a)].  See  also  Smith  v.  Claxton,  4  Madd. 
484 :  Jessop  v.  Watson,  1  My.  &  K.  665. 
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claimed  respectively  by  her  administratrix  as  personalty,  and,  by 
her  heir-at-law,  as  real  estate.  Sir  W.  Grant,  M.  R.,  held,  on 
the  authority  of  the  case  of  Hewitt  v.  Wright,  (a)  (in  which  the 
same  principle  was  applied  to  a  disposition  by  deed,)  that  it 
was  personal  estate  in  the  daughter,  and,  accordingly,  belonged 
to  her  administratrix.  According  to  the  doctrine  already 
stated,  (b)  it  is  clear  that  no  act  on  the  part  of  the  heir  electing 
to  take  such  partial  interest  as  real  estate,  would  avail  to  change 
its  character. 

But  if  the  purposes  of  the  will  wholly  fail,  as  if  all  the  lega'? 
tees  of  the  moneys  to  be  produced  by  the  sale  die  in  the  testa- 
tor's lifetime,  so  that  there  is  a  total  failure  of  the  objects  for 
which  the  conversion  was  to  be  made,  the  property  will  devolve 
upon  the  heir  as  real  estate.^  (c) 

V.  It  remains  to  examine  the  claim  of  the  heir  to  undisposed- 
of  sums  of  money  constituting  part  of  the  produce  of  real  es- 
tate devised  to  be  sold. 

It  is  clear,  that  a  sum  expressly  excepted  out  of  the  produce 
of  the  sale,  but  not  attempted  to  be  disposed  of,  belongs  to  the 
heir,  {d) 

Nor  is  it  to  be  doubted,  that  where  a  legacy  is  payable  out  of 
a  fund  of  this  description  upon  a  contingency  which  does  not 
happen,  the  residuary  devisee  of  the  fund  has  the  benefit  of 
such  failure,  on  the  principle  that,  in  the  event  which  has 
happerjed,  there  is  no  actual  disposition  in  favor  of  the  lega^ 
tee.  (e) 

Where,  however,  a  sum  of  money,  part  of  the  proceeds  of  real 
estate,  is  in  terms  given  to  an  object  incapable  by  law  of  taking, 
the  authorities  respecting  its  destination  are  conflicting ;  though 
here,  also,  there  seems  to  be  a  preponderance  in  favor  of  the  heir 
not  less  decisive  than  has  been  shown  to  exist  in  the  case  of  a 
sum  of  money  being  simply  charged  on  lands,  (devised  by  the 
testator,  without  any  trust  for  conversion,)  and  then  given  to  a 
charity,  or  any  other  illegal  object.  (/)  The  cases  of  Cruse  v. 
Barley,  (g)  Collins  v.  Wakeman,  (A)  and  Gibbs  v.  Rumsey,  (i) 
are  all  in  favor  of  the  heir,  but  it  will  be  more  conve- 
[  570  ]     nient  to   bring  these    authorities    distinctly  *  before 

(a)  1  Cro.  C.  C.  86,  [Perkins's  ed.  note  (')]. 

(6)  Ante,  p.  536.  i 

(c)  See  Sir  J.  Leach's  judgment,  in  Smith  v.  Claxtoo,  4  Madd.  493. 

(d)  Collins  V.  Wakeman,  2  Ves.  Jan.  683,  stated  post,  578  ;  and,  in  illustration  of 
the  same  principle  applied  to  deeds,  see  Emblyn  v.  Freeman,  Pr.  Ch.  541. 

(e)  Ante,  p.  301,  [293,  note  (I)].  ,  " 
(/)  Ante,  p.  308.   . 

\g)  3  P.  W.  20. 
(A)  2  Ves.  Jun.  683. 
\i)  2  Ves.  &  B.  294. 


'  Ante,  461,  [502]  note.  (1), 
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the  reader  in  the  discussion  of  a  subordinate  question  con- 
nected with  the  doctrine.  This  chain  of  authority,  however,  in 
favor  of  the  heir,  is  interrupted  by  the  case  of  Page  v.  Leaping- 
well,  («)  where  a  testator  devised  certain  real  estate  to  trustees, 
upon  trust  to  sell,  and  out  of  the  moneys  arising  therefrom  to 
pay  certain  legacies,  including  two  sums  of  ^200  to  the  poor  of 
two  parishes  ;  and  after  payment  of  the  legacies,  to  apply  the 
overplus  for  the  benefit  of  certain  persons.  There  was  also  a 
general  disposition  of  the  residue  of  his  real  and  personal  estate, 
not  thereinbefore  disposed  of.  Sir  W.  Grant,  M.  R.,  observed 
that  the  disposition  as  to  tjie  ^£200  was  void  as  a  devise  to 
charity,  and  therefore  lapsed. 

According  to  the  decree,  however,  his  Honor  appears  to  have 
decided,  that  the  ,£200  went,  not  to  the  heir,  (as  might  have 
been  inferred  from  the  observations  in  his  judgment,)  but  to  the 
general  residuary  devisee ;  a  conclusion  which  it  seems  difficult 
to  reconcile  with  the  principle  discussed  in  the  next  chapter, 
and  repeatedly  laid  down  by  Lord  Eldon,  and  other  Judges,  that 
a  residuary  devise  is,  under  the  old  law,  in  effect,  a  specific  de- 
vise of  the  lands  not  included  in  the  particular  devises  contained 
in  the  wUl.  It  is  enough,  however,  for  our  present  purpose,  to 
show,  that  in  Page  v.  Leapingwell,  the  void  legacies  bequeathed 
out  of  the  real  fund  did  not  go  to  the  residuary  devisee  of  that 
fund,  in  which  respect,  it  agrees  with,  and  is  confirmed  by  a 
more  recent  case.  As  in  Jones  v.  Mitchell,  (b)  where  A  devised 
his  real  estate,  after  certain  limitations,  to  trustees,  in  trust,  to 
be  sold,  and  out  of  the  moneys  to  be  produced  by  the  sale,  to 
pay  certain  legacies,  and  then  a  legacy  of  ,£800  to 
charities,  and  to  *  pay  the  residue  to  B  ;  Sir  J.  Leach,  [  571  ] 
V.  C,  held,  that  the  void  legacy  of  £800  belonged  to 
the  heir,  on  the  principle  that  the  residuary  devisee  of  real  estate, 
or  of  the  price  of  real  estate,  could  take  nothing  but  what  was  at 
the  time  intended  for  him. 

The  principle  of  the  two  preceding  classes  of  cases  seems  to 
apply,  with  exactly  the  same  force,  to  the  case  of  lapse ;  and, 
undoubtedly,  at  one  period,  the  established  rule  as  to  these 
cases  also  was,  that  the  heir  was  entitled  on  failure  of  the  de- 
vise ;  unless,  according  to  the  doctrine  of  some  cases,  (c)  the 
produce  of  the  sale  ijras  blended  with  the  personal  estate  in  one 
general  residuary  disposition.^ 

The  ground  upon  which  this  rule  was  established,  (and  the 

(a)  18  Ves.  463. 

(b)  1  Sim.  &  S.  293.  ■  I 

(c)  See  Lord  Thurlow's  judgment  in  Hutclieson  v.  Hammond,  3  B.  C.  C.  145. 
(Perkins's  ed.)  143,  note  (b);  Kennell  v.  Abbott,  4  Ves.  802;  but  as  to  which  see 
post. 


'  See  ante,  301,  note  ('). 
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principle  is  equally  applicable  to  every  class  of  case^  before 
noticed,)  is  this  :  that  where  a,  testator  devises  real  estate  tp  be; 
sold,  and  out  of  the  produce  gives  a  specific  sum,  say  £1000, 
t6  A,  and  the  residue  to  B,  the  residue  is  to  be  considered  as  a, 
gift  of  the  specific  sum  whifih  the  purchase-money,  aft:er  deduct- 
ing £1000,  shall  happen  tp  amount  to, ;  the  gift  being- the  same 
in  effect  as  if  the  testator  had  said,  I  give  to  B  the  purchase- 
money;  miniis  £100Q,;Which  I  give  to  A.  It  is  a  mere  distribu- 
tion of  the  purchase-money  among  them,  the  one  taking  a  cer-i 
tain  arid  the  other  an  uncertain  share;  and  B  has  no  more  right, 
in  any  event,  tp  take  the  share  of  A,  than  A  has  tp  take  the 
share  pf  B.    '  ,,  jr.     .vi    ) 

Thus,  in  Hutchespn  v,  Hammond,  (a)  A  .devjsed  certain 
lands  to  trustees,  to  sell,  and  invest  the  money  ^  produced  by 
the  sale  in  the  funds,  in  trust,  for;  H.  f!or  his  life,  and 
[  572  ]  *  after  his  decease  to.  pay  certain  sums  of  money,  in- 
cluding £100,0,  to  G.  P. ;  then,  in  trust,  to  pay  aU_  the 
residue  of  the  said  principal  money  and  interest  tp  B.,and  Q;  -. 
and  she  gaVe  th?  residue  of  her  personal  estate  to  H.  G.  P. 
died' in  the  lifetirne  of  the  testatrix ;  and  Mr,  Justice  BuHer,  sitr  ^ 
ting  for  Lord  Thiirlow,  held,  after  much  argument,  that  the 
lapsed  sum  did  not  fall  into , the  particular  or  the  general  resi- 
due, but  went  to  the  heir.  He  said,  here  there  was  no  apparent 
intention  against  the  heir  ;  therefore  the  general  rule  must  take 
place, -that  the  money, is  cpnsideired  as  land,  and,  if  it  lapsed, 
belonged  tp  the  heir-at-law.  This  decision  was  affirmed^  on  a 
rehearing,  by  Lord  Thurlow  ;  (6)  his; i  Lordship  observing,  that,;; 
the  testatrix,  having  said  npthing  as  to  the  £1000,  tljeheir  was 
npt  defeated.  T/ie  merely  dfrecting-  an  appropriation  of  a  part 
would  npt  defeat  Ms  claim  to  what  was  not  disposed  of. 

This  case  was  cpnsidered  tp  have  fixed,  beypnd  cpntrpversy, 
the  rule  of,  law  upon  this  subject,  having  been  acquiesced  in  for 
upwards  of  thirty  years;  and, receivetj  reiterated  confirmatiq^, > 
in  the   several   analpgousi  decisions  pf   CpUins   v.  Wakeman,,,, 
Gibbs.?;.  Rumsey,  and,  Jpnes  v.  Mitchell.    The  reader,  therefore, y/ 
will  be  npt  a  little  surprised  to  find  a  different  dpctrine  unhesi- 
tatingly ptppounded  in  a  subsequent  case,  (c)  which  was, as  fol- 
lows : —  Lord  Wentworth  devised  certain  real  estates  to  trustees, 
upon  trust  for  sale,  and  out  of  the  produce.to  pay  certain  surasv 
of  money,  including  a  sum  of  £5000  to  his  wife,  her  executors 
and  administrators,  in,  pai-t  satisfaction  pf  £10,000  secured  tp 
her;  by  their  marriage  settlement,  put,  of  certain  trust  funds,  in 

case  of  her  surviving  him,  and  failure  pf  issue  pf  his  .^ 
[  573  ]      bpdy  by  her ;  [d)  *  and,  after  these  purppses  he  di- 

(a)  3  Bro.  C.  C.  128.  ' 

(6).Ib.  p.  148.  ^ 

(e)  Noel  V.  Lord  Henley,  7  Pri.  240 ;  S.  C.  1  Dan.  211,  322. 

(d)  If  the  devise  could  have  been  considered  as  subject  to  this  contingency,  there 
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rected  the  trustees  to  invest  the  residue  of  the  said  moneys  upon 
certain  trusts.  The  testator's  wife  died  in  his  lifetime.  One 
question  was,  whether  the  ^65000  devolved  upon  the  heir  or  next 
of  kin,  or  belonged  to  the  persons  entitled  to  the  residue.  Rich- 
ards,. C.  B.,  after  taking  a  distinction  between  legacies  and 
debts,  (a)  the  former  of  which,  he  thought,  were  raisable  out  of 
the  real  estate  only,  and  the  latter  out  of  the  realty  in  aid  of  the 
personal  estate  ;  and,  treating  the  gift  of  ^65000  as  belonging-  to 
the  former  class,  held,  that  by  the  lapse  the  residuary  devisees  of 
the  fund  were  entitled. 

There  is  a  singular  discrepancy  in  the  several  parts  of  the 
Chief  Baron's  judgment.  In  one  place  he  treats  the  devised 
sum  as  a  debt,  and,  as  such,  chargeable  on  the  real  estate  in  aid 
of  the  personalty ;  observing,  that  "you  might  as  well  say  that 
all  the  other  debts  which  are  thrown  on  the  real  estate,  in  case 
the  personalty  will  not  pay  them,  are  so  many  trusts  for  the  heir- 
at-law  ;  such  a  doctrine  was  never  heard  of."  And  yet  he  after- 
wards says,  that,  "  with  respect  to  the  £5000  to  Lady  Went- 
worth,  that  is  excluded  out  of  the  personal  estate,  and  I  should 
think  would,  if  she  had  lived,  been  raisable  out  of  the  real  estate 
only." 

The  case  was  carried  to  the  House  of  Lords,  (6)  on  two  ques- 
tions, one  of  which  respected  the  lapsed  devise  of  the  £5000 ; 
and  the  decree  below  on  this  point  was  affirmed.  Lord 
Redesdale  said,  "  If  any  property  is  given  *  by  a  will  in  [  574  ] 
the  nature  of  a  legacy,  to  a  person  in  being  at  the  time 
the  will  is  made,  but  who  dies  before  the  testator,  that  legacy, 
of  course,  becomes  lapsed,  and  no  longer  payable.  That  is  a 
contingency  to  which  every  person  who  makes  a  disposition  by 
wiU  must  be  deemed  to  know  that  such  a  disposition  is  subject ; 
and,  although  it  is  contended,  on  the  part  of  the  heirs-at-law, 
that  this  £5000  arising  out  of  the  sale  of  the  estate  should  be 
applied  to  their  benefit  as  so  much  real  estate  undisposed  of  by 
the  win,  I  conceive  that  that  is  not  the  true  construction  of  the 
will ;  because,  having  given  that  £5000  as  a  legacy,  which  in 
its  nature  must  be  subject  to  that  species  of  contingency,  that 
contingency  is  one  which  he  must  be  supposed  to  have  looked 
to,  for  the  benefit  of  those  persons  to  whom  he  gave  the  residue 
of  the  money  to  arise  from  the  sale  of  the  estate ;  and,  there- 
fore, it  seems  to  me  that  the  decree  is  perfectly  right  in  the 
manner  in  which  it  has  disposed  of  that  question,  by  holding 
that  that  £5000  is  not  to  be  raised  out  of  the  money  which, 
may  be  raised  by  sale  of  the  real  estate ;  inasmuch  as  that  con- 
would  be  no  difficulty  in  reconciling  the  decision  with  Hutcheson  v.  Hammond,  on, 
the  principle  before  stated  in  regard  to  contingent  charges.  Ante,  301.  It  seems  to 
be  impossible,  howerer,  consistently  with  sound  construction,  or  the  principle  upon, 
which  it  was  decided,  so  to  treat  it. 

(a)  As  to  which,  see  post. 

\b)  Noel  V.  Lord  Henley,  1  Dan.  322. 

VOL.  I.  44 
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tingency  has  happened,  to  which  the  testator  is  supposed  to 
have  looked  at  the  time  he  made  the  will."  It  is  remarkable 
that  Lord  Eldon,  though  he  spoke  at  some  length  on  the  other 
question,  did  not  advert  to  this. 

The  reasoning  which  regards  the  death  of  the  devisees  jn  the 
testator's  lifetime  as  an  event  within  the  testator's  contempla- 
tion, on  which  Lord  Redesdale  grounded  his  opinion,  is  directly 
opposed  to  the  principle  recognized  in  a  great  variety  of  cases, 
that  a  testator  is  in  general  supposed  to  calculate  upon  his  dis- 
positions taking  effect,  and  740^  to  provide  for  the  happening  of 
events  in  his  lifetime  which  will  defeat  them,  as  the 
[  575  ]  death  of  legatees,  &c.  *  The  whole  doctrine  of  lapse 
stands  upon  this  principle. 

It  is  most  extraordinary  that,  neither  in  the  Court  below  nor 
in  the  House  of  Lords,  the  Judges  who  decided  the  case  of  Noel 
V.  Lord  Henley,  cite  or  allude  to  the  case  of  Hutcheson  v.  Ham- 
mond, whose  authority  they  were  subverting ;  and  we  are  left 
to  conjecture  whether  their  decision  was  made  in  ignorance,  or 
with  the  intention  of  overturning  that  case.  Fortunately,  how- 
ever, the  perplexing  uncertainty  in  which  the  doctrine  was  thus 
placed,  is  in  some  degree  dissipated  by  the  subsequent  case  of 
Amphlett  v.  Parke,  (a)  presently  stated,  which,  as  eventually 
decided,  appears  to  have  restored  the  authority  of  Hutcheson 
V.  Hammond.  Lord  Brougham's  judgment,  on  the  appeal,  con- 
tains a  detailed  examination  of  many  of  the  cases,  among  which, 
however,  neither  Hutcheson  v.  Hammond,  nor  Noel  v.  Lord 
Henley,  is  to  be  found,  nor  do  they  appear  to  have  been  cited  at 
the  bar.  Indeed,  the  question  chiefly  discussed  in  this  case  was 
whether  the  declaration  that  the  produce  of  the  sale  should  be 
deemed  personal  estate,  and  the  blending  of  such  produce  with 
the  general  residuary  personal  estate,  did  not  so  absolutely  con- 
vert it  into  personal  estate  as  to  exclude  the  heir ;  and  the  adju- 
dication in  the  negative  affords  the  strongest  possible  confirma- 
tion of  the  doctrine  of  Hutcheson  v.  Hammond,  in  opposition 
to  Noel  V.  Lord  Henley,  in  both  which  these  circumstances  were 
wanting. 

The  unavoidable  mention  of  the  case  of  Amphlett  v.  Parke 
has  rather  anticipated  the  subject  next  to  be  considered,  namely, 
whether  the  circumstance  of  the  produce  of  the  real 
[  576  ]      estate  being  blended  with  the  general  personal  *  estate 
constitutes  a  ground  for  excluding  the  heir,  by  apply- 
ing to  the  mixed  fund  the  rule  applicable  to  the  latter  species  of 
property;  such  rule  being  (as  is  well  known)  that  the  residuary 
legatee  takes,  even  under  the  old  law,  whatever  is  not  effectually 
disposed  of  to  other  persons.     It  seems  difficult  to  discover  any 
solid  reason  why  the  blending  of  the  two  funds  should  produce 
this  consequence.     The  testator,  intending  the  proceedB  of  the 
(a)  4Euss.  76;  S.  C.  2  Knss.  &M.  221. 
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two  species  of  property  to  go  in  the  same  manner,  comprises 
them  in  the  same  disposition  for  mere  convenience,  and  to  avoid 
a  needless  repetition  of  language ;  and  the  effect  ought,  one 
should  think,  to  be  the  same  as  if  in  one  part  of  his  vrill,  he  had 
given  the  proceeds  of  the  real  estate  to  A,  and  in  another  part, 
the  proceeds  of  the  residuary  personal  estate  to  A.  How  far 
the  authorities  lend  their  support  to  such  a  conclusion,  will  be 
seen  by  the  following  statement  of  them. 

A  leading  case  on  this  subject  is  Cruse  v.  Barley,  (a)  where  a 
testator  devised  all  his  freehold  and  copyhold  lands  to  P.  and  his 
heirs,  in  trust,  to  sell  the  same,  and,  in  the  first  place,  to  pay  off 
all  encumbrances  upon  the  premises,  and  all  his  just  debts.  He 
devised  all  his  personal  estate  to  the  same  trustee,  in  trust  to 
sell,  and  to  apply  the  money  arising  by  the  sale,  and  also  the 
money,  to  be  produced  by  sale  of  the  real  estate,  amongst  his  five 
children ;  viz :  to  his  eldest  son  C.  .£200,  at  his  age  of  twenty- 
one  ;  the  residue  amongst  his  four  younger  children,  at  their 
respective  ages  of  twenty-one,  or  marriage.  C.  died  under 
twenty-one ;  upon  which  a  question  avose  as  to  the  £200,  which 
it  was  admitted,  never  vested  in  C.  Sir  Joseph  Jekyll,  M.  E.., 
having  ordered  the  precedents  to  be  looked  into,  de- 
clared that  the  *  £200  should  be  construed  as  land,  and  [  577  ] 
descend  to  the  heir ;  for  that  it  was  the  same  as  if  so 
much  land  as  was  of  the  value  of  £200  was  not  directed  to  be 
sold,  but  suffered  to  descend. 

The  legacy  in  this  case  was  contingent,  and  failed  by  the 
non-happening  of  the  event  on  which  it  depended ;  a  circum- 
stance which  was  not  adverted  to,  but  which  would  clearly  now 
be  held  to  take  it  out  of  the  principle  in  question.  (6)  It  is 
enough,  however,  for  the  present  purpose,  that  the  l^ir  was  not 
excluded  by  the  blending  of  the  residue  of  the  fund  with  the 
personal  estate. 

The  next'  case  is  Durour  v.  Motteux,  (c)  where  a  testator 
devised  all  his  estate,  consisting  in  a  freehold  and  leasehold, 
moneys,  securities,  (specifying  many  other  species  of  personal 
property,)  and  all  he  had  or  might  have,  of  what  kind  soever,  to 
trustees,  to  sell ;  and  after  payment  of  all  his  debts,  funeral  ex- 
penses, and  legacies,  to  place  out  all  the  residue  of  his  personal 
estate  at  interest,  upon  securities,  upon  the  trusts  therein  men- 
tioned. One  of  the  questions  was,  whether  a  legacy  of  £1200, 
which  was  void,  (because  to  be  laid  out  in  land  for  charitable 
purposes,)  belonged  to  the  heir  or  the  residuary  legatee.  Lord 
Hardwicke  decided  in  favor  of  the  legatee  ;  his  Lordship  laying 
some  stress  upon  the  fact  of  the  real  estate  being  turned  into 

(a)  3  P.  W.  20. 

(6)  See  ante,  p.  301,  and  Doe  d.  Wells  i;.  Scott,  3  Man.  &  S.  300 ;  the  principle  of 
which  is,  of  course,  applicablejo  devises  out  of  the  produce  of  real  estate  devised  to 
be  sold.  ^ 

(c)  1  Ves.  Sen.  320 ;  more  fully  and  accurately  stated,  1  Sim.  &  S.  292,  n. 
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personal,  and  observing,  that  the  intent  to  include  the  whole  in 

the  residue,  plainly  appeared  from  the  testator's  des- 
[  578  ]       cription  of  all  his  personal  estate  ;  *  so  that  the  whole 

of  the  real  was  to  be  considered  as  personal  property,  [a) 
In  this  case  (which  has  been  regarded  as  a  leading  authority) 
we  find,  for  the  first  time,  the  circumstance  of  the  blending  of 
the  produce  of  the  real  and  personal  estates  was  made  the 
ground  of  the  decision ;  and  this  principle  was  still  more  dis- 
tinctly recognized  in  the  subsequent  case  of  Hutcheson  v.  Ham- 
mond, (6)  where  Lord  Thurlow,  while  deciding  in  favor  of  the 
heir's  title  to  a  lapsed  legacy,  payable  out  of  the  proceeds  of 
real  estate,  added,  "  though,  if  a  testator  has  blended  his  real 
with  his  personal  fund,  and  has  made  a  residuary  legatee,  it  will 
carry  all  that  is  not  disposed  of."  ^ 

No  allusion  to  any  such  doctrine,  however,  occurs  in  the  case 
of  Collins  V.  Wakeman,  (c)  (the  next  of  this  class,)  where  a 
testator  devised  certain  lands  to  W.,  his  heirs  and  assigns,  in 
trust,  to  sell ;  and  the  money  arising  from  such  sale  he  directed 
to  be  considered  as  part  of  his  personal  estate,  and  to  be  disposed 
of  by  his  said  trustee  and  executor,  his  heirs,  executors,  and  ad- 
ministrators, in  manner  following:  He  then  gave  several  pecu- 
niary legacies  out  of  his  said  trust-moneys  and  personal  estate, 

and  gave  to  his  executor  W.  the  sum  of  £1000,  to  be 
[  579  ]       disposed  of  accordiag  to  any  instructions  he  *  might 

leave  in  writing.  The  testator  then  gave  all  the  resi- 
due of  his  goods  and  chattels,  personal  estate  and  effects,  what- 
soever and  wheresoever,  subject  to  debts,  legacies,  and  funeral 
expenses,  costs  of  his  will  and  of  W.,  whom  he  also  appointed 
executor,  to  M.,  her  executors,  administrators,  and  assigns.  The 
testator  lefLno  instructions  as  to  the  £1000,  which  was  now 
claimed  byTlie  residuary  legatee,  the  next  of  kin,  and  the  heir- 
at-law.  Lord  Loughborough  decided  in  favor  of  the  heir ;  ob- 
serving, that, "  where  the  Court  has  no  direction  from  the  testator, 
to  whom  the  money  arising  from  any  part  of  his  real  estate  shall 
go,  it  rests  with  his  heir-at-law."  {d) 

(a)  Of  this  case,  Sir  W.  Grant  has  observed,  "  From  the  little  Lord  Hardwicke  is 
reported  to  have  said,  it  is  difficult  to  ascertain  from  what  expressions  he  inferred, 
that,  by  the  description  of  all  his  personal  estate,  the  testator  meant  to  include 
everything  in  the  residue.  The  decision  is  generally  accounted  for  by  the  particular 
manner  in  which  the  sale  was  directed,  and  the  circumstance  of  the  testator  having 
blended  the  real  and  personal  estates  in  one  gift  to  trustees,  to  sell  the  whole  with  his 
personal  estate,"  &o.     U  Ves.  &  B.  417.     See  also,  2  Russ.  &  M.  232 ;  but  see  Id.  245. 

(6)  3  Bro.  C.  C.  148,  stated  ante,  p.  571. 

(c)  2  Ves.  Jun.  683. 

[d)  In  the  case  of  Amphlett  w.  Parke,  2  Kuss.  &  M.  221,  Lord  Brougham  treated 
Collins  V.  Wakeman  as  a  case  in  which  the  next  of  kin  and  the  heir-at-law  were  the 
only  litigating  parties ;  but  this  does  not  agree  with  the  printed  report,  in  which  it 
appears  that  the  claim  of  the  residuary  legatee  was  advocated  by  counsel. 

1  See  ante,  301,  note  (') ;  Brown  v.  Higgs,  4  Ves.  (Illimner's  ed.)  708,  note  (6)  and 
cases  cited. 
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In  this  case,  it  will  be  observed,  the  express  declaration,  that 
the  produce  of  the  sale  should  be  considered  personal  estate, 
(which  Was  held  sufficient  to  make  the  residue  of  the  fund  pass 
under  the  general  bequest  of  personalty,)  {a)  did  not,  in  Lord 
Loughborough's  opinion,  authorize  the  Court  to  apply  to  the 
produce  of  the  real  estate  the  rule  applicable  to  personalty,  in 
reference  to  the  effect  of  the  failure  of  a  specific  gift. 

This  case  was  soon  followed  by  Eennell  v.  Abbott,  (&)  where 
a  testatrix  devised  a  certain  copyhold  estate  to  A  and  her  heirs, 
in  trust,  to  sell,  and  out  of  the  moneys  arising  therefrom  to  pay 
certain  legacies ;  she  then  made  some  specific  bequests ;  and,  as 
to  the  residue  of  the  purchase-money  arising  from  the 
sale  of  the  said  estate,  *  household  goods,  and  all  the  \  580  ] 
residue  of  her  moneys,  securities  for  money,  personal 
estate  and  effects  whatsoever,  she  gave  to  B,  her  executors  and 
administrators,  subject  to  her  debts  and  funeral  expenses ;  and 
she  appointed  B  executrix.  One  of  the  legacies  payable  out  of 
the  produce  of  the  land  was  void,  on  account  of  fraud  in  the 
legatee;  which  raised  a  question,  whether  it  belonged  to  the 
residuary  legatee  or  the  heir.  Sir  R.  P.  Arden,  M.  R.,  held,  that 
it  devolved  to  the  residuary  legatee.  He  distinguished  Hutche- 
son  V.  Hammond,  on  the  ground  of  there  being  two  residues — 
a  special  residue  of  the  money  arising  from  the  sale,  and  the 
general  residue ;  but  that  here  the  testatrix  had  given  particular 
parts  of  her  estate,  stock,  leasehold  estate,  household  goods, 
furniture,  and  many  other  articles,  and  this  copyhold  estate, 
which  she  ordered  at  all  events  to  be  sold,  and  out  of  the  pur- 
chase-money she  directed  these  legacies  to  be  paid;  and  she 
made  a  residuary  disposition,  "  as  to  which,"  continued  his 
Honor, "  the  question  is,  whether  it  is  not,  to  all  intents,  a  general 
residuary  clause,  carrying  everything  not  disposed  of.  I  am 
of  opinion  it  is,  under  Mallabar  v.  MaUabar,  and  Durour  v. 
Motteux.  It  is  making  the  real  estate,  to  all  intents  and  pur- 
poses, personal;  and  then,  taking  a  retrospective  view  of  what 
she  had  done,  and  meaning  to  give  everything  not  disposed  of, 
she  adds  this  residuary  clause.  Therefore,  I  think  this  estate  is 
turned  entirely  into  money." 

This  case  seems  to  have  occasioned  much  of  the  uncertainty 
in  which  this  doctrine  has  been  long  involved,  by  contradictory 
decisions.  It  was  certainly  founded  on  a  very  partial  view  of 
the  then  state  of  the  authorities,  as  neither  Cruse  v.  Barley,  nor 
Collins  V.  Wakeman  was  noticed  by  the  M.  R.,  though 
the  latter  case  was  the  *  latest  upon  the  subject ;  having  [  581  ] 
been  decided  only  a  short  period  before,  by  his  contem- 
porary on  the  Equity  Bench. 

We  now  come  to  the  case  of  Gibbs  v.  Rumsey,  (c)  where  a 

(a)  See  ante,  p.  566.  (6)  4  Ves.  Jun.  802,  [Sumner's  ed.  note  (6)]. 

(c)  2  Ves.  &  B.  294. 

44» 
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testatrix  devised  her  freehold,  copyhold,  and  personal  estates,  to 
trustees,  upon  trust,  to  seU,  and  out  of  the  money  to  arise  by 
the  sale,  together  with  hei  ready  money  and  other  effects,  she  be- 
queathed certain  .charitable  legacies,  and  ^£100  ,to  her  trustees 
for  their  care  and  trouble.  And  she  afterwards  bequeathed  the 
residue  of  the  moneys  arising  from  the  sale,  and  all  the  residue 
of  her  personal  estate,  to  her  trustees,  apd  executors,  to  dispose 
of  as  they  should  thinlr  proper.  It  was  held,  that  these  trustees 
took  the  residue  for  their  own  benefit  under  this  bequest;  and, 
with  respect  to  the  charitable  legacies,  Sir  William  Grant  treated 
it  as  a  point  quite  clear,  that  they  went  to  the  heir-at-law,'  and 
not  to  the  residuary  legatee  or  next  of  kin.  The  principal  ques- 
tion in  the  case  was,  whether  the  devisees  were  trustees  of  this 
surplus  or  not;  and  it  is  observable  that  the  point,  as  to  the 
destination  of  the  Void  legacies,,  does  not  appear  to  have  been 
discussed ;  nor  was  the  case  of  Kennell  v.  Abbott  cited,  or  a 
single  argument  advanced  in  favor  of  the  residuary  legatees.  > 
The  subject,  however,  was  much  more  fully  investigated  in 
the  subsequent  case  of  Amphlett  v.  Parke,  (a)  where  A.  devised 
freehold  and  copyhold  lauds  to  M.  and  P.,  upon  trust  for  sale, 
and  directed  that  the  moneys  to  arise  from  such  sale  should  be 
considered  as  part  of  her  personal  estate;  and  then  went  on  to 

direct,  that  out  of  the  moneys  to  arise  from  the  sale, 
[  582  ]      and   all  other  her  personal  estate,  certain  *  legacies 

should  be  paid;  and  all  the  residue  of  her  personal 
estate,  and  the  moneys  arising  from  her  real  estate,  the  testatrix 
gave  upon  certain  trusts.  Sir  J.  Leach,  V.  C,  held,  that  some 
of  the  legacies  which  had  lapsed,  fell  into  the  residue.  He  ob- 
served, that  the  first  two  passages  of  the  will  purported  ran 
intention  that  the  moneys  arising  from  the  sale  should  be  con- 
sidered as  personal  estate  at  the  testatrix's  death ;  but  the  latter 
passages  pointed  the  other  way ;  and  it  was  only  from  deference 
to  the  cases  of  Durour  v.  Motteux,  and  Mallabar  v.  Mallabar, 
that  he  came  to  the  conclusion  in  this  case,  that  the  testatrix 
had  in  her  view  the  improbable  intention,  that  the  moneys 
arising  from  the  sale  of  her  real  estate  should,  for  purposes  not 
foreseen  by  her,  have  the  same  qualities  as  if,  at  her  death,  they 
had  been  part  of  her  personal  estate.  The  case  was  afterwards 
brought  again  before  the  same  learned  Judge,  when  M.  E..,  who 
continued  of  his  former  opinion ;  but  his  judgment  was  reversed 
by  Lord  Chancellor  Brougham,  who  decided  in  favor  of  the 
heir,  after  an  elaborate  examination  of  many  of  the  author- 
ities. 

The  only  case  which  his  Lordship  seemed  to  consider  to  press 
strongly  against  the  heir  was  Kennell  v.  Abbott,  which  he  deemed 
to  be  inconsistent  with  the  current  of  authority,  especially  Cruse 

(a)  1  Sim.  275  ;  4  Russ.75  ;  2  Rnss.  &  M.  221. 
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V.  Barley,  Digby  v.  Legard,  (a)  and  Gibbs  v.  Eumsey, 
and  to  have  been  founded  on  a  *  misconception  of  the  [  583  ] 
case  of  Durour  v.  Motteux,  in  the  report  of  which,  in 
Vesey,  the  will  was  not  accurately  stated,  and  the  decision  ap- 
peared from  a  MS.  of  Lord  Hardwicke's  judgment  in  his  Lord- 
ship's possession^  to  have  chiefly  turned  ou  another  question. 
The  case  of  Mallabar'v.  Mallabar,  Lord  Brougham  regarded  as 
standing  on  special  grounds,  especially  that  of  a  legacy  being 
given  to  the  heir-at-law,  but  which  circumstance  has  not  invari- 
ably, we  have  seen,  (b)  been  considered  to  be  of  so  much  weight. 
In  that  case,  however,  the  question,  as  already  shown,  (c)  was 
not,  as  to  the  destination  of  a  lapsed  or  void  legacy  given  out 
of  the  proceeds  of  real  estate  ;  but  whether  such  proceeds  passed 
under  a  general  residuary  disposition. 

It  will  be  observed,  that,  in  several  of  the  preceding  cases, 
including  Gibbs  v.  Rumsey  and  Amphlett  v.  Parke,  the  entire 
proceeds  of  the  real  estate,  (not  merely,  as  in  Kennell  v.  Abbott, 
the  surplus,  after  payment  of  the  legacies  in  question,)  were 
blended  with  the  personalty,  the  legacies  being  charged  on  such 
mixed  fund ;  so  that  the  fact  of  the  void  or  lapsed  legacy  being 
made  payable  out  of  the  personal,  as  weU  as  the  real  estate,  was 
not  considered  to  afford  a  ground  for  applying  to  such  legacies, 
in  toto,  the  rule  applicable  to  personal  estate.  In  the  interval 
between  the  original  decree  in  Amphlett  v.  Parke  and  its  re- 
versal, occurred  the  case  of  Green  v.  Jackson,  (d)  where  a  testator 
bequeathed  all  his  personal  estate  to  trustees,  upon  trust,  to  pay 
some  legacies,  and  also  devised  all  the  residue  of  his  real  estate 
(after  some  particular  devises),  to  the  same  trustees,  their  heirs 
and  assigns,  upon  trust,  to  sell.  The  testator  then  directed,  that 
the  moneys  which  should  be  received  by  his  trustees  by  such 
sale,  and  by  virtue  of  the  bequest  of  the  personalty,  and  all 
other  his  moneys  which  should  come  to  their  hands,  after  his 
debts  and  legacies,  and  two  sums  directed  to  be  sunk  by  way 
of  annuity,  and  aU  costs  attending  the  execution  of  the  will, 
should  be  paid  and  provided  for,  should  be  placed  in  a  banking- 
house  until  the  whole  (except  certain  sums)  should  be  got  in. 
He  then  directed  his  trustees  to  pay  considerable  sums  for  char- 
itable purposes,  and  concluded  with  a  direction  to  them  to  pay 
and  apply  all  the  residue  of  the  moneys  in  their  hands,  after  full 
satisfaction  and  discharge  of  the  aforesaid  several  payments  and 

(a)  3  P.  W.  22,  Cox's  note,  2  Dick.  500.  A  devised  her  real  and  personal  estate 
to  trustees,  in  trust,  to  sell,  to  discharge  debts  and  legacies,  and  to  pay  the  residue  to 
five  persons,  in  equal  shares.  One  of  them  died  before  the  testatrix,  and  Lord  Ba- 
thurst  held,  that  the  share  of  the  deceased  residuary  legatee  in  the  real  estate  resulted 
to  the  testatrix's  heir.  The  case,  therefore,  does  not  appear  immediately  to  belong  to 
the  class  of  authorities  discussed  in  the  text,  but  ranks  with  Ackroyd  v.  Smithson, 
stated  ante,  p.  55.5. 

(6)  Ante,  p.  509. 

(c)  Ante,  p.  562. 

Id)  5  Russ.  35  ;  S.  C.  2  Buss.  &  M.  238. 
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bequests,  to  certain  persons.  It  was  admitted  that  the  charita- 
ble legacies  failed  in  the  proportion  which  the  produce!  of  the 
real  estate  bore  to  the  produce  of  the  personalty,  (a)  The  heir- 
at-law  claimed  the  benefit  of  such  failure ;  but  Sir'  J.  Leach, 
M.  R.,  on  the  authority  of  Durour  v.  Motteux,  and  also,  he  said, 
upon  principle,  held,  that  the  failure  of  ^he  charitable  legacies 
enured  for  the  benefit  of  the  residuary  legatees,^  and  that  no  dis- 
tinction could  be  made  between  that  part  of  the  residue  which 
had  arisen  from  the  real  estate,  and  that  part  which  had  arisen 
from  the  personal  estate ;  he  observed,  that  the  facts'  in  Gibba 
V.  Rumsey,  were  not  distinctly  stated,  and  the  argument  there 
turned  on  another  point.  His  Honor  did  not  advert  to  the 
other  opposing  authorities. 

The  case  of  Green  v.  Jackson  was  referred  to  by  Lord 
Brougham  in  Amphlett  v.  Parke,  as  warranted  by  the  particular 
terms  of  the  will ;  but  as  his  Lordship's  remarks  went  to  impugn 
the  authority  of  Durour  v.  Motteux,  on  which  it  was 
[  584  ]  chiefly  founded,  they  probably  induced  the  *  appeal 
which  was  brought  against  the  decision  of  the  M.  R., 
and  which  was  argued  before  Lord  Lyndhurst,  who,  however, 
affirmed  the  decree,  and  that,  too,  chiefly  on  the  authority  of 
Durour  v.  Motteux.  The  circumstance  that,  in  Green  v.  Jack- 
son, the  legacy  was  void  ab  initio,  and  in  Amphlett  v.  Parke . 
failed  in  event  by  lapse,  seems  to  furnish  no  solid  distinction 
between  these  cases;  for  the  principle  applicable  to  each  species 
,of  case  is,  it  is  conceived,  the  same. 

There  is,  however,  yet  another  decision  of  the  late  M.  R.  ( Sir 
John  Leach)  on  this  subject,  viz:  Cook  v.  The  Stationers'  Com- 
pany ;  (b)  where  a  testator  devised  to  his  executors  all  his  estates, 
both  freehold  and  leasehold,  in  trust ;  that,  by  sale  of  his  personal 
property,  and  of  so  much  of  his  real  estates  as  might  be  neces- 
sary, they  should  raise  a  sufficient  sum  to  purchase  £10,700  in 
the  three  per  cent,  consols ;  and  he  directed  this  sum  of  stock  to 
be  apportioned  between  certain  legatees^  and,  among  other  ob- 
jects, certain  charities.  He  then  gave  to  his  wife  the  residue  of 
his  estate  and  effects,  of  whatsoever  kind  they  were,  on  con- 
dition that  all  the  legacies  were  paid.  Two  of  the  legacies 
were  void,  and  Sir  J.  Leach,  M.  R.,  held,  that  they  became  ex- 
tinguished for  the  benefit  of  the  residuary  devisee ;  ^  his  Honor 
being  of  opinion  that  in  this  case  the  legacies  were  to  be  con- 
sidered not  as  an  exception  from  the  gift  to  the  wife,  but  as  a 
charge  upon  that  gift,  (c) 

Though  this   case  was  decided  a  few  months  after  Lord 

(a)  On  this  subject,  vide  ante,  p.  207. 

b)  3  My.  &  K.  262. 

c)  See  Sir  John  Leach's  statement  of  the  general  doctrine,  ante,  p.  302. 


1  See  ante,  301,  note  (').  =  Ibid. 
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Brougham's  reversal  of  the  original  decree  in  Amphlett  v.  Parke, 
yet  no  notice  appears  to  have  been  taken  of  the  latter 
case ;  which  circumstance,  coupled  with  the  fact  *  that  [  585  ] 
the  decision  proceeded  from  the  same  Judge  whose 
decree  was  reversed  in  that  case,  are  calculated  to  diminish  con- 
fidence in  the  decision,  so  far  as  it  might  seem  to  propound  a 
general  rule,  in  opposition  to  that  of  Amphlett  v.  Parke.  In- 
deed, the  M.  R.  rested  'his  decision  rather  on  the  peculiar  terms 
of  the  win,  than  on  any  denial  of  the  general  doctrine  in  favor 
of  the  heir. 

Here,  then,  closes  the  long  line  of  cases  respecting  the  desti- 
nation of  pecuniary  legacies,  originally  void,  or  failing  by  lapse, 
so  far  as  they  are  payable  out  of  the  proceeds  of  real  estate, 
where  siich  proceeds  are  blended  with  the  general  personal  estate. 
The  state  of  the  authorities  is  certainly  not  such  as  to  justify 
the  hope  of  all  litigation  being  at  an  end  on  this  perplexing  sub- 
ject. An  adjudication  founded  on  a  fuU  examination  oi  all  the 
cases  is  still  wanting. 

The  question,  of  course,  will  present  itself  under  a  different 
aspect  in  reference  to  wills  made  or  republished  since  the  year 
1837,  and  containing  a  residuary  devise,  as  such  devise  is  made 
by  the  25th  section  of  the  recent  act  of  1  Vict.  c.  26,  to  extend 
to  all  interests  in  real  estate  comprised  in  any  devise,  which  fails 
by  lapse  or  from  being  contrary  to  law,  or  otherwise  incapable 
of  taking  effect;  but  the  remarks  occurring  on  this  point  have 
already  found  a  place  in  connection  with  the  subject  of  the  fail- 
ure of  pecuniary  charges  on  real  estate,  not  directed  to  be  con- 
verted, to  which  it  will  be  sufficient  to  refer,  {a) 
» 

(o)  Ante,  p.  309. 
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OPERATION  OF  A  GENERAL  DEVISE  OF  REAL  ESTATE. 

I.  In  Regwrd  to  void,  lapsed,  cmd  partial  specific  Devises. 

II.  — ^  Reversions. 

III.  Copyholds. 

IV.  Leaseholds. 

V.  Powers  of  Appointment. 

Operation  of  a  genei-al  bequest. 

Every  general  devise  specific  in  its  nature.  .... 

Its  operation  in  regard  to  specific  lapsed  devises ;  and  specific  devises  void  ab  initio, 
[p.  588.] 

Dictum  in  Doe  v.  Sheffield  examined,  [p.  589.] 

Operation  of  a  residuary  devise  considered  ;  in  relation  to  partial  and  contingent  de- 
vise ;  devises  of  partial  interests ;  executory  devises  in  fee ;  contingent  devises 
in  fee,  [p.  590.] 

Alternative  fee  undisposed  of,  in  event,  [p.  592.] 

Remark  on  Doe  v.  Scott,  [p.  592.] 

Eflfect  of  devise  to  the  testator's  own  heirs,  in  excluding  a  reversion  from  a  general 
devise,  [p.  593.] 

Extent  of  general  devise  under  Stat.  1  Vict.  c.  26,  [p.  593.] 

Whether  future  general  devise  carries  immediate  income,  [p.  594.] 

Effect  of  blending  real  and  personal  estate  in  same  devise,  [p.  597.] 

Future  general  devise,  held  to  include  present  income,  [p.  598.] 

Operation  of  a  general  devise  on  reversions,  [p.  599.] 

Devise  of  lands  "  not  settled,"  includes  reversion  in  settled  lands,  [p.  5^.] 

Devise  of  lands  "  not  settled,"  includes  unsettled  reversion  in  settled  lands,  [p.  600.] 

"  Lands  not  before  devised,"  [p.  601.] 

Whether  inapt  limitations  will  exclude  a  reversion,  [p.  601.]  , 

Where  there  is  no  other  real  estate  ;  where  there  is,  [p.  601.] 

Inaptitude  of  limitations  no  ground  of  exclusion,  in  cases  of  former  class,  [p.  601.] 

Doe  V.  Weatherby,  [p.  602.] 

Freeman  v.  Duke  of  Chandos,  [p.  602.] 

Doe  V.  Bartle,  [p.  603.] 

Conclusion  from  the  cases,  [p.  ^03.] 

Mostyn  v.  Champneys,  fp.  603.] 

Rule,  where  the  reversion  is  the  only  property  subject  to  the  general  devise,  [p.  604.] 

Strong  V.  Teatt,  [p.  605.]  ^ 

Roe  V.  Avis,  [p.  605.] 

Remote  reversion  excluded  from  trust  for  immediate  sale,  [p.  606.J 

Roe  V.  Avis  overruled,  [p.  606.] 

Goodtitle  v.  Miles,  [p.  606.] 

Reversion  excluded  by  inaptitude  of  some  of  the  limitations,  [p.  607.] 

Church  V.  Mundy,  as  decided  by  Sir  William  Grant,  [p.  607.] 

Decree  at  the  Rolls  reversed  by  Lord  Bldon,  [p.  608.1 

Reversion  included,  notwithstanding  inapplicable  limitations,  [p.  608.] 

Lord  Eldon's  statement  of  the  general  rule,  [p.  609.] 

Remarks  on  Church  v.  Mundy,  [p.-  609.] 

Sir  WiUiiim  Grant's  view  of  Church  v.  Mundy,  [p.  610.] 

Reversion  not  excluded  by  equivocal  expressions,  [p.  611.] 

General  conclusion  from  the  cases,  [p.  611.1 

Unsurrendered  copyholds  passed  in  equity  by  a  general  devise^ — when,  [p.  611.] 

Unattested  will,  [p.  612.] 
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Effect  on  construction  of  statutes  dispensing  with  surrender  to  the  use  of  will,  [p.  612.] 

Unsurrendered  copyholds  now  pass  by  general  devise,  [p.  613.] 

Provision  in  recent  statute,  [p.  613.] 

Exception  where  devise  was  for  payment  of  debts,  [p.  6U.J 

Effect  of  the  new  doctrine  upon  these  cases,  suggested,  [p.  61 5. J 

General  devise  of  copyholds,  [p.  615.] 

Restrictive  effect  of  reference  to  copyholds  as  surrendered,  [p.  614.] 

Leaiieholds  for  yeai-s,  when  they  pass  under  general  devise,  [p.  616.] 

Held  not  to  pass  with  freeholds,  ui)der  a  devise  of  lands,  tenements,  and  hereditaments, 
[p.  617] 

Observation  upon  Davis  v-  Gibbs,  [p.  617.] 

Leaseholds  do  not  pass  with  freeholds  by  the  word  "estates,"  [p.  617.] 

Rule  not  varied  by  the  inadequacy  of  the  will,  from  defect  of  execution,  to  affect  the 
freeholds,  [p.  618.] 

Observation  upon  Chapman  v.  Hart,  [p.  618.] 

Words  'interested  in  and  entitled  unto  "  inoperative  to  include  leaseholds,  [p.  618.] 

Rule  confirmed  by  Lord  Eldon  in  Thompson  v.  Lawley,  [p.  619.] 

Copyhold  estate  distributable  by  custom  as  personalty,  [p.  619.| 

Inapplicability  of  words  of  limitation  to  personal  estate,  Ip.  619. 

Words  of  limitation  adapted  to  a  chattel  interest,  [p.  620.]  • 

Rule  yields  to  demonstration  of  intention  apparent  on  the  context,  [p.  620.] 

Effect  of  a  charge  exceeding  the  value  of  freehold,  [p.  620.] 

Farm  composed  of  freehold  and  leasehold,  held  to  pass  under  the  word  "farms," 

[p.  621.] 
Rule  excluded  upon  msufficient  grounds,  [p.  622.] 
Words  "  possessed  of,"  [p.  622.] 

Case  of  IJixon  v.  Dawson,  [p.  622,  note.] 

Devise  of  tithes,  [p.  623.] 

Devise  of  "  mines  and  rents,"  [p.  623.] 

Leaseholds  held  to  pass  from  their  intimate  connection  with  freeholds ;  from  agree- 

meift  with  described  quantity,  [p.  624.] 
Time  of  making  the  will  the  period  of  inquiring  whether  the  testator  has  freeholds, 

[p.  62.'5.] 
Leaseholds  for  lives  not  within  the  rule,  [p.  625.] 

Whether  term  of  years  will  pass  with  copyholds  of  inheritance,  [p.  626.] 
Leaseholds  will  pass  where  there  is  no  freehold,  [p.  627.] 
"  Freehold  houses  in  A  "  extended  to  leaseholds,  [p.  627-] 

Leaseholds  declared  to  pass  under  a  general  devise  by  statute  1  Vict.  c.  26,  §  26,  [p.  627.] 
General  devise  operates  as  an  appointment — when,'[p.  628.] 

General  devise  which  would  operate  on  real  estate,  not  necessarily  sufficient  to  exer- 
cise power,  [p.  629.] 
As  to  devises  of  property  answering  to  a  certain  locality,  [p.  629.] 
Greneral  bequest  does  not,  under  old  law,  exercise  power  over  personalty,  [p.  630.] 
What  denotes  intention  to  exercise  power  over  personalty,  [p.  631.] 
What  amounts  to  an  appointment  in  wills  made  or  republished  since  1837,  [p.  631.] 
Execution  of  testamentary  appointments  under  new  law,  [p.  632.] 

I.  A  RESIDUARY  bequest,  it  is  well  known,  operates  upon  all 
the  personal  estate,  of  which  a  testator  is  possessed  at  the  time 
of  his  death ;  and,  consequently,  includes  all  specific  legacies 
which  are  void,  or  fail  by  the  death  of  the  legatee  in  the  testa- 
tor's lifetime ;  ^  (a)  and  such  would  undoubtedly  be  its  operation, 
though  all  the  specific  legacies  were  in  this  situation,  so  that  a 
bequest,  in  terms  embracing  the  "  residue,"  should  become,  in 
event,  a  gift  of  the  whole.     But  as  under  the  old  testamentary 

(a)  Brown  v.  Higgs,  4  Ves.  708  ;  Shanley  v.  Baker,  Id.  732  :  Jackson  v.  Kelly, 
2  Ves.  Jun.  285. 

1  See  note  (b)  to  Brown  v.  Higgs,  4  Ves.  (Sumner's  ed.)  708  ;  ante,  301,  note  (') 
and  cases  cited ;  Van  Kleek  v.  Ref.  Dutch  Church,  6  Paige,  600. 
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law,  (which,  it  will  be  remembered,  still  applies  to  all  wills  made 
before  the  year  1888,  whatever  be  the  period  of  the  testator's 
decease,)  a  testator  could  only  devise  the  real  estate  to  which 
he  was  actually  entitled  at  the  titpe  of  making  his  will,  it  fol- 
lows that  every  residuary  devise  in  such  a  will,  however  general 

in  its  terms,  is  in  its  nature  specific ; '  (a)  being,  in  fact, 
[  588  ]      a  specific  disposition  of  *  the  lands  not  before  given,  or, 

to  speak  more  accurately,  not  before  expressed  to  be 
given  by  the  will.  Thus,  if  a  testator,  being  seised  of  Blackacre 
and  Whiteacre,  and  having  no  other  real  estate,  devise  Black- 
acre  to  A,  in  fee,  and  all  the  rest  of  the  lands  to  B,  B  takes 
exactly  that  which  he  would  have  taken  under  a  specific  devise 
of  Whiteacre,  and  no  more ;  and,  consequently,  if  the  devise  to 
A  fail,  from  its  being  devoted  to  charity,  or  from  the  devisee 
bein§  dead  at  the  time,  or  from  his  subsequent  death  in  the  tes- 
tator's lifetime,  B  can  no  more  take,  by  virtue  of  his  residuary 
devise,  the  in|erest  so  given,  or  intended  to  be  given,  to  A,  than: 
he  could  have  done  under  a  specific  devise  of  another  property,  (b) 
Nor  is  this  proposition  at  all  shaken  by  the  rule,  (presently  dis- 
cussed,) that  a  residuary  disposition  of  real  estate  will  carry  all 
the  contingent  or  reversionary  interests  which  a  specific  devise 
may  leave  undisposed  of;  since  it  is  clear,  upon  the  very  same 
reasoning,  that  in  such  a  case  the  residuary  disposition*is  to  be 
read  as  a  specific  devise  of  the  interest  not  comprehended  in  the 
former  devise. 

In  the  application  of  this  principle  to  the  case  of  lapsed  de- 
vises, the  writer  is  not  aware  of  any  opposing  decision,  since  the 
case  of  Goodright  v.  Opie,  (c)  where  the  Judges  were  equally 
divided  on  a  question,  whether  the  share  of  one  of  several  tenants 
in  common  in  fee,  dying  in  the  testator's  lifetime,  belonged  to 

the  heir  or  residuary  devisee.     The  point  was  after- 
[  589  ]      wards  settled   in  *  favor  of  the  heir,  in  the  cases  of 

Wright  V.  Hall,  (d)  and  Roe  v.  Fludd ;  (e)  in  the  latter 

(a)  SenLord  Eldon's  judgment  in  Howe  v.  Earl  of  Dartmouth,  7  Ves.  147  ;  Broome 
V.  Monck,  10  Id.  605 ;  Hill  v.  Cock,  1  Ves.  &  B.  175;  Spong  v.  Spong,  1  You.  &  3. 
370. 

(6)  Goodright  v.  Opie,  8  Mod.  123  ;.  Wright  v.  Hall,  Fortesq.  182 ;  S.  C.  nom.  Wright 
V.  Rome,  8  Mod.  224 ;  Roe  v.  Fludd,  Fort.  184;  Sprig  v.  Sprig,  2  Vern.394;  Doed. 
Morris  v.  Underdown,  Willes,  293  ;  Watson  v.  Earl  of  Lincoln,  Arab.  325 :  Oke  v. 
Heath,  1  Ves.  Sen.  141 ;  Cambridge  v.  Rous,  8  Ves.  25 ;  Jones  v.  Mitchell,  1  Sim.  &  S 
290. 

(c)  8  Mod.  123. 

(rf)  Wright  V.  Hall,  Fort.  182 ;  S.  C.  by  the  name  of  Wright  v.  Home,  8  Mod.  224. 

(e)  Fort.  184. 

1  2  Williams,  Ex.  (2d  Am.  ed.)  847,  848 ;  4  Kent,  (5th  ed.)  510,  and  note ;  Perry 
V.  Phelips,  1  Ves.  Jun.  255,  note  (a). 

In  regard  to  the  distinction  between  a  lapsed  legacy  of  personal  estate,  and  a  lapsed 
devise  of  real  estate,  in  reference  to  falling  into  the  reBiduary  bequest,  see  ante,  301, 
note  (1) ;  4  Kent,  (5th' ed.)  541,  542,  and  notes;  Brown  v.  Higgs,  4.Ves.  (Sumner's 
ed.)  708,  note  (6) ;  S.  C.  5  lb.  495,  note  (6) ;  Young  v.  Robinson,  1 1  Gill  &  Johns.  328  : 
Doe  V.  Edlin,  4  Add.  &  Ell.  582  ;  .Cambridge  v.  Rous,  8  Ves.  (Sumner's  ed.)  12a, 
note  (A) ;  Van  Kleek  v.  Kef.  Dutch  Church,  6  Paige,  600. 
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of  which  the  two  Judges,  who  had  been  of  a  contrary  opinion 
in  Goodright  v.  Opie,  concuiTed.  (a)  ' 

The  principle,  however,  as  applied  to  devises  void  ab  initio, 
seems  to  be  encountered  by  some  observations  which  fell  from 
the  Court  of  King's  Bench,  in  the  case  of  Doe  d.  Stewart  v. 
Sheffield,  (b)  The  testator  devised  certain  premises  to  the  sis- 
ters of  H.,  as  tenants  in  common  in  fee ;  and,  by  a  subsequent 
clause,  he  devised  to  S.,  certain  other  real  estates,  arid  all  his 
other  lands  and  hereditaments,  whatsoever  and  wheresoever  the 
same  might  be,  which  he  was  in  any  manner  entitled  to  or  inter- 
ested in,  and  not  thereinbefore  disposed  of,  to  hold  to  him,"  his 
heirs,  &c.  There  had  been  three  sisters  of  H.,  but  at  the  date  of 
the  will,  only  one  was  living,  who,  therefore,  was  clearly  entitled 
to  the  whole,  she  being  the  sole  representative  of  the  class,  and 
the  Court  so  decided;  but  in  delivering  his  judgment.  Lord 
BUenborough  said:  "  Eut  even  if  S.  (i.  e.  the  surviving  sister) 
were  not  entitled  to  take  the  whole,  the  heir-at-law  could  not 
be  entitled  to  any  part  of  the  residue  undisposed  of;  for  this  is 
not  the  case  of  a  lapsed  legacy,  but  the  residuary  devisee  is  to 
take  all  other  his  lands,  hereditaments,  and  premises,  whatsoever 
and  wheresoever,  not  thereinbefore  disposed  of,  ^c,  and  all  other 
his  real  and  personal  estate  whatsoever,  in  the  most  comprehen- 
sive terms.  Then,  admitting  the  law  to  be  as  stated  in  the  cases 
cited  on  the  part  of  the  heir-at-law,  with  respect  to  lapsed  lega- 
cies, this  is  not  a  lapsed  legacy  "  Mr.  Justice  Le  Blanc, 
and  Mr.  Justice  Bayley  *  both  concurred  in  this  doc-  [  590  ] 
trine  ;  the  former,  however,  appearing  to  think  the  case 
stronger  in  favor  of  the  residuary  devisee,  without  the  words 
"  not  before  disposed  of,"  though  he  thought  him  entitled  either 
way. 

It  is  clear,  therefore,  that,  had  all  the  devisees  been  dead  at 
the  time  of  making  the  will,  the  Court  would  have  held  the 
residuary  devisee  to  be  entitled.  Such  a  doctrine,  though  some- 
what countenanced  by  the  subsequent  case  of  Williams  v.  Good- 
title,  (c)  seems  to  be  irreconcilable  with  the  principle  already 
adverted  to,  which  teaches  that  a  residuary  devise  is  a  specific 
disposition  of  whatever  the  will  does  not  purport  to  dispose  of, 
as  exemplified  in  the  case  of  lapsed  devises,  between  which  and 
the  case  of  a  void  devise,  there  seems  to  be  no  substantial  dis- 

(a)  See  Willes' Eep.  219. 

(6)  13  East,  527. 

(c)  10  Barn.  &  C.  895.  In  this  case,  it  appears  to  have  been  assumed  that  lands 
which  were  devised  "  upon  trusts,  that  were  bad  in  law,"  passed  by  the  residuary  clause, 
or  rather  by  the  combined  effect  of  that  clause,  tod  a  codicil  operating  to  republish  the 
will.  The  point,  however,  is  not  adverted  to  in  the  argument,  or  very  distinctly  stated 
in  the  details  of  the  case  itself,  which  was  argued  as  turning  wholly  on  the^uestion, 
whether  the  will  was  republished. 

1  See  Yeaton  v.  Roberts,  8  Foster,  (N.  H.)  468. 
VOL.  I.  45 
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tinction;  for  the  testator  conceives  himself  to  have  disposed  of 
the  property  comprised  in  the  void  devise,  and,  therefore,  does 
not  intend  the  residuary  devise  to  extend  to  it.  It  is,  moreover, 
inconsistent  with  the  decisions  discussed  in  the  last  chapter,  in 
which  specific  sums  given  out  of  real  estate  devised  to  be  sold, 
and  which  were  void  ab  initio,  have  been  held  to  belong  to  the 
heir,  and  not  to  the  residuary  devisee  of  the  fund,  (a) 

But  it  must  be  observed,  that  if  the  specific  devise  comprise 

only  a  partial  or  contingent  interest  in  the  lands,  leav- 

[  591  ]     ing  *  an  ulterior  or  alternate  interest  undisposed  of, 

which, would,  in  the  absence  of  disposition,  descend 

to  the  heir,  such  undisposed-of  interest  wiU,  even  in  a  will  made 

before  the  year  1838,  pass  by  a  general  residuary  devise. 

Thus,  where  a  person,  by  such  a  wiU,  devised  certain  lands  to 
A  for  life,  or  in  tail,  and  the  residue  of  his  lands  to  B  and  his 
heirs;  B,  under  this  devise,  took  the  reversion  in  fee  not  in- 
cluded in  the  devise  to  A ;  (b)  and,  consequently,  if  A  died  in 
the  lifetime  of  the  testator,  he  became,  at  the  testator's  death, 
tenant  in  fee  in  possession. 

So,  where  a  testator  devised  lands  to  A  and  his  heirs,  upon 
trust,  to  sell,  for  payment  of  debts  or  other  purposes,  not  ex- 
hausting the  whole  beneficial  interest,  and  the  residue  of  his  real 
estate  to  B ;  the  latter  devise  carried  the  beneficial  interest  not 
comprised  in  the  former,  (c) 

The  same  doctrine,  it  is  clear,  applied  to  executory  and  con- 
tingent devises  in  fee ;  for  if  an  estate  in  fee  were  devised  to  a 
person  on  the  happening  of  a  certain  event,  it  is  obvious  that 
the  alternative  fee  depending  on  the  converse  event  is  undis- 
posed of,  and,  therefore,  is  an  interest  on  which  the  residuary 
clause  will  operate.  Thus,  if  a  testator  devised,  in  case  his  per- 
sonal estate  should  be  insufficient  to  pay  his  debts,  (d)  certain 
lands  to  A  and  his  heirs,  in  trust,  to  sell  and  pay  them, 
[  592  ]  and  devised  the  *  residue  of  his  estate  to  B  ;  the  devise 
to  B  carried  the  legal  fee,  in  the  event  of  the  personal 
estate  being  sufficient  to  pay  the  debts,  (e) 

So,  (/)  if  a  testator  devised  real  estate  to  A  for  life,  remainder 
to  A's  children  living  at  his  decease  in  fee,  and  the  residue  of 
his  lands  to  B,  it  is  clear,  that,  if  A  died,  either  in  the  testator's 

(a)  JoTiea  v.  Mitchell,  1  Sim.  &  S.  293.  See  also  Cruse  v.  Barley,  3  P.  W.  20 ;  Col- 
lins r.  Wakeman,  2  Vea.  Jun.  683 ;  Gibbs  v.  Rumaey,  2  Ves.  &  B.  294,  all  stated 
ante. 

{b)  Wheeler  v.  Waldron,  Allen,  28  ;  S.  C.  3  P.  W.  63,  n. ;  Cooke  v.  Gerrard,  1  Lev. 
212  ;  Rooke  v.  Rooke,  2  Vern.  461 ;  S:  C.  Eq.  Ca.  Ab.  210,  pi.  17  ;  Willowes  v.  Ly- 
deot,  1  Vent.  285 ;  S.  C.  3  Mod.  229.  See  also  Doe  d.  Briscoe  v.  Clarke,  2  B.  &  P. 
N.  R.  343  ;  Bennett  v.  Lowe,  5  Moore  &  P.  485. 

(c)  White  V.  Vitty,  2  Russ.  484;  S.  C.  4  Russ.  584.  See  also  Goodtitlo  d.  Hart  v. 
Knott,  C5wp.  42. 

Id)  But  the  validity  of  such  a  devise  may  be  questioned. 

U)  Goodtitle  d.  Hart  v.  Knott,  Cowb.  43. 

(/)  Willea,  300;  Doe  d.  Morton  u.  Fossick,  1  B.  &  Adol.  186. 
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lifetime,  or  after  his  decease,  without  leaving  a  child  surviving 
him,  B  would  bt  entitled  under  the  residuary  devise. 

In  the  case  of  Doe  d.  Wells  v.  Scott,  (a)  a  testator  devised 
certain  lands  to  A  and  his  heirs,  provided  that  he  or  his  heirs 
did,  within  six  months  after  his,  the  testator's  death,  convey  a 
certain  copyhold  estate  to  B  and  his  children ;  and,  in  default, 
he  gave  the  said  lands  to  B  for  life,  remainder  to  his  children 
living  at  his  decease,  and  their  heirs,  as  tenants  in  common ; 
and  the  testator  devised  all  the  residue  of  his  lands  to  C  and  D, 
their  heirs  and  assigns,  as  tenants  in  common.  A  and  B  both 
died  unmarried  in  the  testator's  lifetime.  It  was  held  that  the 
specific  devise  was  incomplete  as  a  disposition  of  the  whole  abso- 
lute fee,  inasmuch  as  it  did  not  dispose  of  the  interest,  which 
remained  to  be  disposed  of,  if  A  should  not  assure  the  copyhold 
estate  to  B,  and  B  should  die  without  children ;  and  the  neces- 
sary consequence  was,  that  the  interest  depending  on  those  con- 
tingencies passed  by  the  general  residuary  clause.  (6) 

It  is  clear,  according  to  the  authorities,  and  was  so 
*  assumed  by  the  Court,  that  in  the  events  which  had  [  593  ] 
happened,  the  children  of  B,  to  whom  the  lands  were 
specifically  devised  in  fee,  on  breach  of  the  condition  by  A, 
would,  surviving  the  testator  and  their  parent,  have  taken  the 
fee.  If,  therefore,  B  had  left  children,  whether  they  had  died  in 
the  testator's  lifetime  or  notj  inasmuch  as  the  devise  to  them 
had  become  absolute  in  event,  the  residuary  devisees  would 
clearly  have  been  excluded,  precisely  in  the  same  manner  as  if 
the  devise  to  the  children  had  been  absolute  in  its  creation. 
Upon  the  same  principle,  the  contrary  event  having  happened, 
the  residuary  devisees  were  entitled,  as  they  would  have  been 
under  a  specific  alternative  devise  expressly  applied  to  that 
event. 

But  if,  after  carving  out  a  partial  or  contingent  interest,  the 
testator  limit  the  reversion  in  fee,  or  the  alternative  fee,  to  his 
own  heirs,  such  devise,  though  inoperative  in  law  to  break  the 
descent,  until  the  recent  enactment  on  this  point,  (c)  is  consid- 
ered to  indicate  an  intention  to  exclude  this  property  from  the 
residuary  clause ;  and,  accordingly,  such  reversion  devolves  to 
the  heir,  (d) 

The  mere  fact,  however,  that  the  devisee  of  the  partial  or 
contingent  interest,  specifically  devised,  is  also  the  general  resid- 

(a)  3  M.  &  Selw.  300. 

(b)  Lord  EUenborough,  in  deciding  Doe  v.  Scott,  fully  recognized  the  principle 
stated  by  Willes,  C.  J.,  in  Doe  v.  TJnderdown,  that,  in  regard  to  devises,  the  intent  of 
a  testator  is  to  be  taken  as  things  stood  at  the  time  of  making  his  will;  and  that, the  resid- 
uary devise  must  be  taken  to  mean  the  residne  of  the  lands  then  undevised. 

(c)  Vide  Stat.  3  &  4  Will.  IV.  c.  106,  s.  12.  ^,    „  ^ 

(d)  Amesbury  v.  Brown,  cited  2  Bl.  739;  Robinson  v.  Knight,  .2  Ed.  C.  C.  155; 
Smith  d.  Davis  v.  Saunders,  2  Bl.  736  ;  S.  C.  Cowp.  420. 
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uary  devisee,  will  not  exclude  him  from  taking  the  remaining 
interest  in  such  lands  in  the  latter  character.  («)» 

The  points  embraced  by  the  preceding  positions  can 
[  594  ]      scarcely  arise  under  wills,  which  are  subject  to  the  *new 

law,  as  the  Act  of  1  Vict,  c.  26,  s.  25,  expressly  provides, 
that,  unless  a  contrary  intention  shall  appear  by  the  will,  real 
estate,  or  the  interest  in  real  estate,  comprised  in  any  void  or 
lapsed  devise,  shall  be  included  in  the  residuary  devise,  if  any ; 
and  as  such  Act  (s.  3)  extends  generally  the  devising  power  of  a 
testator  to  ail  the  real  estates  to  which  he  shall  be  entitled  at  his 
decease ;  and,  moreover,  (s.  5)  makes  the  will,  with  reference  to 
the  real  and  personal  estate  comprised  in  it,  speak  from  that 
period,  the  result  of  the  whole  is,  that  any  testator  who  dies 
leaving  a  wiU  made  or  republished  since  1837,  containing  a 
general  or  residuary  devise  of  real  estate,  which  takes  effect, 
must  be  completely  testate  in  regard  to  every  portion  of  his  real 
estate  to  which  he  is  entitled  at  his  decease,  whensoever  ac- 
quired, and  whether  originally  intended  to  have  been  otherwise 
specifically  disposed  of  or  not,  if  such  intention  should,  for  any 
reason  whatever,  fail  of  effect. 

And  here,  it  may  be  observed,  that,  where  a  specific  devise  is 
to  take  effect  in  futuro,  so  that,  at  the  death  of  the  testator,  there 
is  no  person  actrfally  entitled  to  the  immediate  income,  the  rents 
and  profits  will,  until  the  devise  vests  in  possession,  pass  under 
the  residuary  clause,  if  any,^  (b)  and  should  the  will  contain  no 
such  clause,  will  descend  to  the  testator's  heir-at-law ;  (c)  and  it 
is  immaterial  whether  the  future  devise  in  question  be  vested  or 
contingent.  If  the  residuary  devise  itself  be  contingent  or  future, 
i.  e.  deferred  in  point  of  enjoyment,  it  becomes  a  question  of 
much  nicety,  whether  the  income  accruing  in  the  interval  from 
the  residuary  real  estate  passes  by  such  devise ;  prima  facie,  it 

might  seem  that  the  income  would  not  pass,  on  the 
[  595  ]      ground,  that  every  *  residuary  devise  is  specific ;  since 

it  is  clear,  as-  we  have  seen,  that,  under  a  contingent  or 
future  specific  devise,  such  income  would  be  undisposed  of.  ^  {d) 
But  if  the  principle  of  the  doctrine,  which  teaches  the  identity 
of  specific  and  residuary  devises,  be  closely  examined,  it  will 

(a)  Morgan  v.  Surnam,  1  Taunt.  289.  The  position  in  the  text  is  rather  an  infer- 
ence from,  than  a  point  expressly  decided  in,  this  case. 

(6)  Duffield  V.  Duffield,  3  Bhgh's  P.  C.  621,  N.  S.,  though  here  the  residue  was 
devised  upon  trust  for  sale. 

(c)  Stephens  v.  Stephens,  Cas.  Temp.  Talb.  228 ;  Bullock  v.  Stones,  2  Ves.  Sen. 
521. 

(d)  So  in  the  case  of  a  specific  bequest  (for  instance,  of  stock  in  the  funds,)  to  a 
person  not  in  esse  at  the  death  of  the  testator,  the  immediate  income  of  the  stock' 
would  not  pass  under  the  bequest.  Wvndhara  v.  Wyndham,  3  B.  C.  C.  57 ;  Shaw 
0.  CunlitFe,  4  B.  C.  C.  Hi.    And  see  2  Rob.  Leg.  (White's  ed.)  276. 

1  But  see  Brailsford  v.  Heyward,  2  Desaus.  32. 

2  Shelton  v.  Shelton,  1  Wash.  58  ;  Fleming  v.  Boiling,  3  Call,  75. 
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appear  not  necessarily  to  involve  such  a  conclusion.  A  residu- 
ary or  general  devise  is  said  to  be  specific,  because  the  testator 
can  (or  rather  before  the  recent  alteration  of  the  law  could)  de- 
vise only  such  real  estate  as  he  had  when  he  made  his  will,  and 
the  chief  difference  between  the  operation  of  a  residuary  devise, 
and  that  of  a  residuary  bequest,  was  founded  on,  and  flowed 
from  this  incapacity ;  the  effect  of  which,  however,  seems  to  go 
no  farther  than  to  limit  the  extent  of  property,  which  could  be 
brought  within  the  operation  of  the  will.  In  regard  to  the  prop- 
erty which  is  subject  to  it,  there  is  no  reason  for  distinguishing 
a  residuary  devise  from  a  residuary  bequest,  which,  it  is  well 
known,  does  (though  contingent  in  its  terms)  carry  the  prior 
income,  [a)  If  a  testator  gives  all  Ms  real  estate  to  the  first  son 
of  A,  who  shall  attain  his  majority,  (and  such  event  happens 
after  the  death  of  the  testator,)  or,  if  the  devise  is  made  con- 
tingent upon  any  other  event  which  happens  during  such  period, 
it  seems  absurd  that  there  should  be  an  intestacy  as  to  any  por- 
tion of  the  real  estate ;  seeing  that  the  will  contains  in  event 
an  actual  disposition  of  the  entire  real  property  of  the  testator. 
There  appejirs  to  be  no  solid  gi-ound  for  distinguishing 
income  which  accrued  before  the  contingency  *  hap-  [  596  ] 
pened,  from  any  other  portion  of  the  real  estate.  How 
could  the  testator  more  clearly  evince  an  intention  to  include 
the  interest  in  question,  than  by  giving  all  his  real  estate  ?  To 
require  the  mention  of  part,  in  addition  to  an  actual  disposition 
of  the  whole,  appears  to  be  irreconcilable  with  sound  principles 
of  construction.  (6)  In  support  of  this  view  of  the  subject,  may 
be  cited  a  dictum  of  Lord  Hardwicke,  who,  in  the  case  of  Gib- 
son V.  Lord  Montford,  (c)  expressed  an  opinion,  that  a  residu- 
ary devise  to  unborn  children  would  carry  the  accruing  rents, 
although  his  Lordship  did  not  rest  his  decision  on  that  groundj 
as  he  collected  from  the  language  of  the  devise  in  that  case  an 
intention  to  accumulate  the  rents,  {d)     And  it  is  observable 

(a)  Greene  v.  Ekirs,  2  Atk.  472  ;  Trevanion  v.  Vivian,  2  Ves.  Sen.  430. 

(6)  The  writer  formerly  entertained,  and  has  expressed,  in  print,  a  different  opinion 
on  this  point.  He  was  led  to  doubt  the  soundness  of  that  opinion,  while  considering 
the  question,  whether  the  recent  Act  of  1  Vict.  e.  26,  has,  by  extending  residuary  and 
general  devises  to  all  the  real  estate  to  which  the  testator  is  entitled  at  his  death, 
brought  within  the  operation  of  such  devises,  when  future,  the  income  which  had 
accrued  previously  to  the  devise  taking  effect  in  possession.  There  seemed  to  be  no 
ground  for  saying  that  it  had  ;  and  then  came  the  inevitable  difficulty,  if  the  legisla- 
ture, by  assimilating  general  devises  of  residuary  real  to  residuary  and  general  be-. 
quests  ofpersonal  estate,  had  not  brought  such  previously  accrued  income  within  their 
operation,  how  could  the  alleged  difference  between  such  devises  and  bequests  rest  on 
any  solid  foundation  "i  The  same  process  of  reasoning,  which  showed  that  the  Act 
had  left  the  point  of  difference  untociched,  necessarily  conducted  to  the  conclusion  that 
no  such  difference  existed. 

(c)  1  Ves.  Sen.  491. 

\d)  Lord  Hardwicke  says,  "  It  is  pretty  hard  to  say,  that,  in  any  case  where  one 
devises  all  the  rest  and  residue  of  his  real  estate,  the  heirs  should  be  enabled  to  claim 
anything  out  of  it ;  for  how  can  he  claim  or  take  these  intermediate  profits  ■?    He  must 
claim  them  as  part  of  the  real  estate  undisposed  of." 
45* 
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that,  in  the  recent  case  of  Ackers  v.  Phipps,  (a)  Lord  Brougham 
cited  Lord  Hardwicke's  opinion  on  this  point,  with  a  strong  ex- 
pression of  his  concurrence  and  approbation,  though 
[  597  ]  there,  also,  the  *  frame  of  the  will  rendered  it  unneces- 
sary to  decide  the  general  question.  On  the  other 
hand,  however,  some  countenance  may  seem  to  be  given  to 
the  opposite  doctrine,  by  a  case  in  which  the  immediate  income 
was  held  to  pass  under  a  general  future  devise,  on  the  special 
ground,  that  the  real  and  personal  estates  were  blended  in  one 
gift,  which  was  considered  to  denote  an  intention  that  both 
species  of  property  shotdd  be  subject  to  the  rule  applicable  to 
personalty.  The  case  alluded  to  is  Genery  v.  Fitzgerald,  (b) 
where  Lord  Eldon,  in  affirmance  of  a  decree  at  the  Rolls,  de- 
cided that  a  gift  by  a  testator  of  all  the  residue  of  his  real  and 
personal  estate  to  the  eldest  of  three  persons  who  should  attain 
twenty-one,  charged  with  a  sum  of  money  to  the  others  if  they 
should  attain  that  age,  comprised  the  rents  accruing  between 
the  testator's  decease  and  the  attainment  by  the  devisee  of  the 
prescribed  age.  His  Lordship  observed,  "  The  general  principles 
are  these: — When  personal  estate  is  given  to  A  at  twenty-one, 
that  will  carry  the  intermediate  interest.-  If  a  testator  gives  his 
estate,  Blackacre,  at  a  future  period,  that  will  not  carry  the  inter- 
mediate rents  and  profits  ;  but  where  he  mixes  up  real  and  per- 
sonal estate  in  one  clause,  the  question  must  be,  whether  he 
does  not  show  an  intention  that  the  same  rule  must  operate  on 
both." 

Upon  this  principle,  too,  was  decided  the  before-mentioned 
case  of  Ackers  v.  Phipps,  (c)  where  a  testator  vested 
[  598  ]  his  real  *  and  personal  estate  in  trustees,  {d)  upon  trust 
to  keep  the  estates  in  repair,  and  let,  and  also  to  sell  or 
exchange  the  same,  and  the  money  so  raised  was  to  fall  into  the 
personal  estate ;  and  as  to  an  estate  called  W.,  and  a  legacy  of 
£7000,  the  testator  gave  the  same  to  A  when  he  attained  twen- 
ty-one ;  and  if  he  died  before  that  age,  and  without  issue,  the 
estate  and  legacy  were  to  fall  into  the  testator's  real  and  per- 
sonal estate,  and  go  according  to  the  disposition  (in  the  singu- 
lar) thereinafter  contained :  and  as  to  the  personal  estate,  after 
payment  of  debts,  annuities  and  legacies,  and  repairs,  the  trus- 
tees were  to  convert  the  surplus,  and  accumulate  the  income 

(o)  9  Bligh,  N.  S.  468. 

(6)  Jac.  468.  See  also  Gibson  v.  Montford,  1  Ves.  Sen.  490,  and  Glauville  o.  Glan- 
ville,  2  Mer.  38,  where  a  testator  devised  the  residue  of  his  real  and  personal  estate  to  the 
use  of  his  son  T.  (who  seems  to  have  been  his  heir-at-law)  to  be  a  vested  interest  upon 
his  attaining  twenty-one,  provided  that,  if  he  died  before  twenty-one,  the  real  and 
personal  estate  should  go  over.  Sir  W.  Grant,  M.  R.,  without  any  distinct  inti- 
mation as  to  the  principle  or  ground  of  his  decision,  held,  that  the  rents  of  the  real, 
and  the  interest  of  the  personal  estate,  were  to  accumulate,  until  the  majority  or  death 

(c)  9  Bligh,  N.  S.  431. 

[d]  This  is  a  very  brief  statement  of  the  effect  of  the  will,  which  was  very  long. 
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at  compound  interest,  until  A  should  attain  twenty^four,  and 
then,  upon  trust,  to  convey  and  transfer  the  real  and  personal 
estate  to  him,  upon  his  giving  security,  and  executing  proper 
deeds  for  securing  the  annuities.  It  was  held  by  Sir  L.  Shad- 
well,  V.  C,  that  the  rents,  until  A  attained  twenty-four,  resulted 
to  the  heir-at-law ;  but  his  Honor's  decision  was  overruled  by  the 
House  of  Lords,  after  an  elaborate  judgment  from  Lord  Broug- 
ham, who  considered  that  there  was  such  a  blending  of  the  real 
and  personal  estate,  as  brought  the  present  case  within  the  doc- 
trine of  Gibson  v.  Montfort,  and  Genery  v.  Fitzgerald,  and  he 
adverted  to  the  fact  of  its  being  a  gift  conferring  a  vested  inter- 
est (a)  on  a  person  in  esse.  His  Lordship  also  recognized  and 
laid  much  stress  on  the  general  principle,  that  the  entire  exclu- 
sion of  the  heir  is  effected  by  a  general  disposition  of  real  estate, 
though  it  takes  effect  at  a  period  subsequent  to  the 
testator's  decease.  On  *  these  grounds,  it  was  held,  [  599  ] 
that  A,  the  devisee,  was  entitled  to  the  rents  of  the 
real  estate  accruing  before  his  majority. 

II.  It  remains  to  be  considered  whether  reversions  will  pass 
under  a  general  devise  of  lands.'  In  regard  to  this  question,  an 
undisposed-of  interest  which,  on  his  decease,  would  become  a 
reversion  left  in  the  testator  after  other  dispositions  of  his  own 
wiU,  is  obviously  distinguishable  from  a  reversion  of  which  he 
is  the  owner  at  the  time  of  his  will ;  but  they  have  been  gen- 
erally treated  as  belonging  to  the  same  class,  and  sufficiently 
approximate  in  principle  to  warrant  at  least  their  juxtaposi- 
tion. 

Reversions  in  fee,  then,  will  pJiss  under  a  general  devise  of 
lands  or  hereditaments,(6)  although  the  testator  be  seised  of  real 
estates  in  possession  to  satisfy  the  words  of  the  devise  ;  (a  fact, 

(a)  It  seems,  however,  that  the  V-  C.  considered  the  securing  of  the  annuities  as 
prescribed  by  the  testator,  to  be  a  condition  precedent,  which  Lord  Brougham  admit- 
ted would  have  made  a  great  difference  in  the  argument.     Sed  quaere. 

(6)  Chester  v.  Chester,  3  P.  W.  66 ;  Pain  v.  Ridout,  1  Atk.  186 ;  Atlcyns  v.  At- 
kyns,  Cowp.  808  ;  S.  C.  in  Dom.  Proc.  3  B.  P.  C.  (Toml.  ed.)  408.  See  also  Doe  d. 
Crump,  u.  Sparkes,  4  Dow.  &  By.  246. 

1  If  has  been  established,  from  the  earliest  period,  that  a  reversion  in  fee,  however 
remote,  and  though  clearly  not  in  contemplation  of  the  testator,  passes  by  general 
words  in  a  will,  even  though  there  are  other  lands  to  satisfy  the  words  of  the  devise. 
Glover  v.  Spendlove,  4  Bro.  C.  C.  (Perkins's  ed.)  338,  Mr.  Eden's  note  (a),  and  cases 
cited;  Steel  u.  Cook,  1  Metcalf,  281. 

But,  though  general  words  of  this  nature  are  sufficient  to  carry  a  reversion,  yet  their 
effect  may  be  restrained,  either  by  expressions  directly  controlling  them,  or  by  the 
clear  intention  of  the  testator,  to  be  collected  from  the  whole  of  the  will.  lb. 

As  to  words  of  apparent  exception,  it  has  been  frequently  contended,  with  great 
apparent  force  and  reason,  that  they  restrained  the  effect  of  the  general  clause,  and 
that  the  testator  ought  thereby  to  be  considered  as  intending  to  prevent  some  lands 
from  passing,  which,  were  it  not  for  such  clause,  would  have  been  otherwise  included. 
It  has  been,  however,  frequently  decided  that  words  of.  exception  will  not  have  that 
effect.    lb.  i  Cruger  v.  Heyward,  2  Desaus.  422. 
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however,  which,  in  regard  to  wills  made  since  1837,  would  be 
immaterial ;)  and  although  he  may  have  been  ignorant  when  he 
made  his  will  of  his  having  such  a  disposable  interest ;  (a)  or  it 
may  have  been  unlikely,  from  its  remoteness  or  liability  to  be 
defeated  by  the  act  of  another,  even  to  fall  into  possession,  as  in 
the  case  of  a  reversion  expectant  on  an  estate  tail,  (b) 

It  has  been  even  held  that  a  testator's  reversion  in  fee  in 
settled  lands  will  pass  under  a  devise  of  his  "  lands  not  set- 
tled," (c)  or  of  his  lands  and  hereditaments  "out  of 
[  600  ]  settlement,"  (d)  or  *  "  in  the  towns  of  L.,  M.,  and  N.,  or 
elsewhere,  not  by  him  formerly  settled  or  thereby  dis- 
posed of."  (e)  The  argument  in  these  cases  was,  that,  although 
certain  estates  in  those  lands  were  settled,  yet  that  the.  reversion 
was  not,  and  consequently  it  fell  within  the  restrictive  terms  of 
the  testator's  description. 

So,  in  the  more  recent  case  of  Glover  v.  Spendlove,  (/ )  where 
A  on  his  marriage  having  settled  certain  lands  on  himself  for 
life,  remainder  to  JB  his  intended  wife,  for  life,  remainder  to  their 
first  and  other  sons  in  tail  male,  reniainders  over,  reversion  to 
himself  in  fee,  by  his  will  devised  to  his  daughters  in  fee  "  all 
his  lands  not  settled  in  jointure  upon  his  wife ;  "  Lord  Thurlow 
held,  without  hesitation,  that  the  reversion  passed  by  the  will. 

It  is  true,  that,  in  Goodtitle  d.  Daniel  v.  Miles,  {g)  where  the 
same  words  occurred.  Lord  Ellenborough  seemed  to  think  they 
were  descriptive  of  ih&corpus  of  the  lands,  and  not  of  the  devi- 
sor's interest.  He  distinguished  the  other  cases  on  account  of 
the.  variation  of  expression  ;  and  Glover  v.  Spendlove,  on  the 
ground  that  there  the  testator  had  no  son,  and  therefore  "  had, 
for  ail  the  purposes  of  substantial  benefit,  the  fee  expectant  on 
his  wife's  life  estate,  she  being  then  alive ; "  but  his  Lordship 
rested  his  decision  principally  on  another  ground,  (A)  and  his 
reasoning  on  this  point  is  evidently  untenable. 

If  Lord  BUenborough's  observations  could  be  considered  as 
throwing  a  shade  over  the  doctrine,  it  has  been  completely  dissi- 
pated by  the  case  of  Attorney- General  v.  Vigor,  (i) 
[  601  ]     where  Lord  *  Eldon  expressed  a  decided  opinion  that 
the  reversion  in  lands,  settled  on  the  marriage  of  the 
testator's  son  with  Lady  K.  passed  by  a  devise  of  aU  the  testa- 

(a)  Persons  not  professionally  informed  do  not  readily  apprehend  the  alienable 
nature  of  reversionary  contingent  interests. 

(6)  Dalby  D.  Champernon,  Skinn.  ,631,  where,  however,  it  was  controlled  by  the 
context. 

(c)  Cooke  V.  Gerrard,  1  Lev.  212. 

(d)  Strode  t>.  Eussell,  2  Vern.  621 ;  1  Eq.  Ca.  Ab.  210,  p.  18;  3  Ch.Rep.  169,  S.  C. 
See  also  S.  C.  nom.  Falkland  v.  Lytton,  3  B.  P.  C.  (Toral.  ed.)  24. 

(c)  Chester  v.  Chester,  3  P.  W,  56  ;  S.  C.  2  Eq.  Ca.  Ab.  330,  pi.  9. 
/)  4  B.  C.  C.  337,  [Perkins's  ed.  338,  note  (a).] 
ig)  6  East,  503. 
\h)  See  post. 
\i)  8  Ves.  256,  [Sumner's  ed.  note  (6).] 
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tor's  lands,  which  he  had  not  settled  or  assv/red,  or  agreed  to  settle 
or  assure,  to  the  use  of  his  said  son  and  the  issue  male  of  his  body, 
upon  his  marriage  with  Lady  K.  his  wife. 

Though  the  rule  of  construction  established  by  the  preceding 
cases  has  been  much  condemned,  as  savoring  of  extreme  tech- 
nicality and  inimical  to  popular  notions  and  probable  inten- 
tion, (a)  they  have,  it  is  conceived,  placed  it  beyond  the  reach  of 
controversy. 

On  a  principle  not  very  dissimilar,  it  has  been  held,  that  a 
devise  of  lands  "  not  before  devised,"  or  "  not  before  disposed 
of,"  carries  the  reversion  in  lands  which  the  testator  had  previ- 
ously devised  for  life,  (b) 

But  the  great  question  which  has  been  agitated,  in  regard  to 
the  operation  of  a  general  devise  upon  a  reversion  is,  whether 
the  inaptitude  of  some  of  the  limitations  be  a  ground  for  their 
exclusion. 

In  reference  to  this  question,  it  is  proper  to  consider  separately 
those  cases  in  which  there  are  other  lands  to  which  the  limita- 
tions in  question  are  applicable,  and  those  in  which  the  reversion 
is  the  only  property  of  the  testator  that  the  devise  could  apply 
to.  ' 

With  regard  to  the  first,  it  is  quite  clear  that  the  impossibility 
of  some  of  the  limitations  operating  on  the  reversionary  interest, 
will  not  have  the  eflfect  of  excluding  it  from  the  devise ; 
as  the  limitations  inapplicable  to  the  reversion  *  will  be  [  602  ] 
considered  as  referring  exclusively  to  the  other  lands, 
and  the  other  limitations  as  applicable  to  the  whole,  referenda 
singula  singulis. 

Thus,  in  the  case  of  Doe  d.  Earl  Cholmondeley  v.  Weather- 
by,  (c)  where  a  reversioner  in  fee,  having  also  other  lands,  devised 
his  real  estate  generally,  charged  with  annuities,  to  three  persons 
for  their  lives,  one  of  whom  was  tenant  for  life  of  the  lands  in 
which  the  devisor  had  the  reversion,  and  as  to  whom,  therefore,  the 
charge  in  respect  of  those  lands  was  void,  it  was  held  that  the 
reversion  passed ;  for  though  that  annjiity  could  not  be  charged 
upon  this  particular  property,  there  was  other  real  estate  which 
might  be  charged  with  it.  Referring,  then,  the  charge  of  the 
three  annuities  to  the  several  properties  devised  by  the  residuary 
clause,  singula  singulis,  the  charge  would  attach  upon  all  the 
estates  as  to  two  of  the  annuities,  and  upon  all  but  this  reversion 
as  to  the  three. 

To  this  principle  may  also  pe  referred  the  case  of  Freeman  v, 

(a)  Sir  James  Mansfield,  in  Morgan  v.  Surman,  1  Taunt.  292,  characterized  Ches- 
ter V.  Chester  as  "a  shocking  decision  ; "  but  he  admitted  it  had  been  followed  by 
numerous  others. 

(6)  Rooke  V.  Rooke,  2  Vern.  461  ;  S.  C.  1  Eq.  Ca.  Ab.  210,  pi.  17 ;  Willowes  v. 
Lydcott,  1  "Vent.  285  ;  S.  C.  3  Mod.  229.  But  see  Hyley  v.  Hyley,  3  Mod.  228,  and 
Doe  d.  Morris  v.  TJnderdown,  Willes,  293. 

(c)  11  East,  322 ;  S.  P.  Doe  d.  Moreton  v.  Fossick,  I  B.  &  Adol.  186. 
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Duke  of  Chandos,  (a)  where  A  having  the  reversion  in  fee  of 
estates  in  Gloucester  and  Worcester  which  were  settled  on  his 
marriage,  and  of  other  estates  in  two  other  counties  which  were 
not  included  in  that  settlement,  devised  all  his  lands  and  heredit- 
aments in  the  counties  of  Gloucester  and  Worcester,  and 
elsewhere  in  the  kingdom  of  England ;  and  all  his  estates  or 
interest  in  reversion,  remainder,  or  expectancy,  subject  to  certain 
charges  and  to  certain  limitations,  to  his  brothers  and  their  re- 
spective first  and  other  sons,  in  and  by  his  marriage  settlement, 
bearing  date,  Sfc,  expressed,  in  trust,  in  case  himself 
[  603  ]  *  and  his  brothers  should  all  die  without  issue  male  pf 
their  bodies,  or  his  brother  should  die  before  twenty- 
one,  for  certain  persons.  It  was  contended  that  from  these  words 
it  .was  manifest  that  the  testator  had  no  other  than  the  settled 
estates  in  his  contemplation  ;  but  the  Court  of  King's  Bench 
held  that  the  reversion  in  the  other  lands  passed. 

So,  in  the  subsequent  case  of  Doe  d.  Nethercote  v.'Bartle,  (6) 
where  a  man  having  in  the  parish  of  A  lands  of  which  he  was 
tenant  in  fee,  and  also  lands  which  had  been  settled  to  the  use 
of  himself  for  life,  remainder  to  his  wife  for  life,  with  remainder 
to  their  issue  in  tail,  leaving  the  ultimate  reversion  in  himself, 
(both  of  which  were  in  his  own  occupation,)  devised  unto  his 
wife  all  his  freehold  and  copyhold  lands  of  which  he  was  then 
in  the  immediate  possession,  lying  in  the  several  parishes  of  A 
and  B,  and  also  all  his  reversionary  estate  expectant  on  the  death 
of  his  mother,  in  other  lands  in  A  and  B,  to  his  said  wife  for 
life  ;  remainder  to  his  daughter  in  fee.  It  was  held  that  the  re- 
version in  the  settled  lands  passed,  although  the  wife  was  tenant 
for  life,  and  the  daughter  tenant  in  tail  in  remainder  of  those 
lands,  under  the  settlement. 

These  decisions  have  established,  that  the  inapplicability  of 
some  of  the  limitations  will  not  exclude  a  reversion,  if  there  be 
other  lands  upon  which  those  limitations  can  operate.  And  the 
same  rule  of  construction  has  been  applied  even  to  deeds,  (c) 

In  the  recent  case  of  jMostyn  v.  Champneys,  {d)  an  attempt 
was  made  to  support  the  construction,  excluding  a  reversion  in 
fee  expectant  on  an  estate  tail,  from  a  devise  of  all  the 
[  604  ]  testator's  real  estates  whatsoever  and  *  wheresoever, 
over  which  he  had  any  disposing  power,  to  trustees  for 
a  term  for  raising  debts,  funeral  charges  and  legacies,  on  the 
ground  that  the  testator  himself  was  tenant  in  tail  of  the  lands 
in  question ;  and  that  he  could  i^ot  intend  to  describe  such  a 

(a)  Cowp.  363.  The  report  of  this  case  is  very  defective ;  it  neither  states  the  uses 
to  which  the  property  in  question  was  subject,  nor  the  nature  of  those  limited  by  the 
will.  See  also  Strong  v.  Teatt,  post,  665,  which  read  in  this  place  for  the  reason  as- 
signed, n.  (6.) 

{b]  5  B.  &  Aid.  492. 

(c)  Doe  V.  Jeyes,  1  B.  &  Adol.  593. 

(d)  1  Scott,  293. 
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remote  reversion  as  property  over  which  he  had  a  disposing 
power,  he  having  taken  no  steps  to  enlarge  his  estate  tail,  as  he 
might  have  done,  into  a  fee  simple.  The  testator  had  other  real 
estate  in  possession,  to  which  it  was  admitted  the  devise  in  ques- 
tion extended.  The  Court  of  C.  P.  certified,  (it  being  a  case 
from  Chancery)  that,  the  words  of  the  devise  being  sufficient  to 
include  the  reversion,  and  no  intention  to  exclude  it  being  ex- 
pressed, or  necessarily  implied  from  other  parts  of  the  will,  such 
reversion  passed. 

But  the  other  class  of  cases,  namely,  where  the  reversion  is 
the  only  real  estate  of  the  testator  upon  which  the  general  de- 
vise can  operate,  (the  vvill  being  of  course  made  before  1838,) 
is  susceptible  of  a  diflferent  train  of  reasoning,  and  is  certainly 
environed  with  more  difficulty,  both  upon  principle  and  the  au- 
thorities. There  being  no  other  lands  to  which  the  inapplicable 
limitations  can  be  referred,  the  argument  for  the  exclusion  af- 
forded by  their  introduction  is  obviously  stronger ;  but  on  the 
other  hand,  is  met  by  the  argument  that  the  testator  must  have 
intended  the  devise  to  operate  upon  some  property ;  for,  as  he 
could,  under  the  old  testanientary  law,  only  dispose  of  the  lands 
of  which  he  was  seised  at  the  time  of  making  his  will,  he  was 
always  to  be  supposed  to  have  a  specific  subject  in  his  contempla- 
tion when  he  made  a  devise,  however  general  in  its  terms,  (a) 
The  question,  then,  was,  whether  a  testator  was  rather  to  be 
presumed  to  subject  to  certain  limitations,  property 
which  some  of  those  limitations  can  never  *  reach,  or  [  605  ] 
to  make  a  devise  which  must  necessarily  be  altogether 
inoperative.  It  will  be  seen  that  the  early  decisions  incline 
against,  and  the  latter  in  favor  of,  the  application  of  the  devise 
to  the  reversion  in  such  cases. 

Thus,  in  the  case  of  Strong  v.  Teatt,  (b)  where  C.  having 
on  the  marriage  of  his  son  H.  settled  the  manor  of  A.,  in  the 
county  of  T.,  on  himself  for  life,  remainder  to  H.  for  life,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  tail,  witn 
reversion  to  himself  in  fee ;  and  having  issue  three  other  sons, 
A;,  J.,  and  T. ;  by  his  will,  devised  certain  lands  of  which  he 
was  seised  in  fee  in  possession,  and  all  other  his  lands,  tenements, 
and  hereditaments,  in  the  counties  of  T.  and  M.,  (c)  to  the  use 
of  his  son  A.  for  life ;  remainder  to  his  first  and  other  sons  in  tail 
male ;  and  so  on  to  the  sons  J.,  T.,  and  H.,  and  their  sons  in  suc- 
cession ;  and  provided,  that  if  it  should  happen  that  his  sons  H. 
and  A.  should  both  die  without  issue  male  in  the  lifetime  of  his 
son  J.,  whereby  the  estate  settled  upon  H.  upon  his  marriage  would 
descend  upon  J.,  then  that  his  said  son  J.  should  not  take  any 

(o)  See  Hockley  v.  Mawbey,  1  "Ves.  Jun.  152. 
6)  2  Burr.  912 ;  S.  C.  in  Dom.  Proc.  3  B.  J.  C.  (Toml.  ed.)  219. 
(c)  Ho  had  another  estate  in  T.,  besides  that  before  described,  and  which,  therefore, 
would  satisfy  the  word  "  other." 
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estate  or  interest  in  the  lands  thereinbefore  devised  to  him  ;  but 
that  the  same  should  go  to  T.  The  question  was,  whether  the 
reversion  in  the  settled  lands  passed.  Lord  Mansfield  was  of 
opinion  that  the  latter  clause  was  conclusive  that  the  testator 
did  not  mean  the  reversion  to  pass ;  for,  if  he  had,  it  could  never 
"  descend, "  upon  J.,  which  was  the  event  provided  for.  And 
this  judgment  was  affirmed  in  the  House  of  Lords. 

There  were  certainly  strong  grounds  in  this  case  for  the  re- 
stricted construction. 

In  Roe  d.  James  v.  Avis,  {a)  a  reversion  in  fee  ex- 
[  606  ]  pectant  *  on  an  estate  tail,  was  held  not  to  pass  under 
a  devise  of  all  the  residue  of  the  testatrix's  real  estate 
and  effects  to  be  sold  as  soon  as  mi^ht  be  after  her  death,  amd  her 
funeral  expenses  to  be  paid  thereout,  and  the  overplus  (if  any)  to 
be  divided  between  A  and  B,  on  the  ground  that  the  purpose 
to  which  the  proceeds  of  the  sale  were  to  be  applied,  namely, 
the  payment  of  funeral  expenses,  showed  that  the  testatrix 
meant  to  dispose  of  something  which  might  be  sold  immedi- 
ately. 

This  reasoning  is  evidently  unsatisfactory.  A  reversion  ex- 
pectant on  an  estate  tail  is  not  absolutely  unsalable,  though  it 
may  be  of  little  value  ;  and,  if  capable  of  being  sold  at  all,  why 
may  it  not  be  disposed  of  to  pay  funeral  expenses  as  well  as  for 
any  other  purpose? 

Lord  Eldon  (b)  has  spoken  of  this  case  with  disapprobation, 
and  as  the  unsuccessful  eirgument  for  the  exclusion  of  the  rever- 
sion in  Mostyn  v.  Champneys,  (c)  stated  under  the  former  divis- 
ion, was  principally  based  on  its  authority,  that  case  must  be 
considered  to  have  completely  overturned  it,  if  indeed  the  task 
had  not  been  performed  by  antecedent  adjudications. 

Another  instance  of  the  restrictive  construction  occurs  in  the 
case  of  Goodtitle  d.  Daniel  v.  Miles,  (d)  where,  on  the  marriage 
of  A  with  B,  lands  had  been  settled  to  the  use  of  A  for  life ; 
remainder  to  B  for  life  for  her  jointure ;  remainder  to  the  heirs 
of  the  body  of  B  by  A  to  be  begotten  ;  remainder  to  the  right 
heirs  of  A.  A  survived  his  wife,  having  had  by  her  two  daugh- 
ters, C  and  D,  who  survived  him,  and  were  his  heirs- 
[  607  ]  at-law.  By  his  will,  A  devised  to  his  *  daughter  C, 
and  to  the  heirs  of  her  body  lawfully  begotten,  certain 
freehold  lands,  of  which  he  was  seised  in  fee  in  possession,  and 
all  other  his  freehold,  copyhold,  and  leasehold  lands,  which  he 
should  be  possessed  of,  or  entitled  to,  at  the -time  of  his  decease, 
amd  vfhich  were  not  settled  in  jointv/re  on  his  late  wife ;  the  said 
daughter  and  the  heirs  of  her  body  paying  thereout  to  his  daugh- 
ter D  £15  yearly,  during  her  life.  And  in  case  his  daughter  C 
should  happen  to  die,  and  leave  no  issue  of  her  body,  he  devised 

(o)  4DOW&E.-605.  *  (i)    15Ves.  403. 

(c)  1  Scott,  293.    Ante,  603.  (d)  6  East,  493. 
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the  lands  to  his  daughter  D,  for  life,  and,  after  her  decease,  to 
her  children  then  living ;  and,  for  want  of  such  issue,  then  over. 
The  devisor  had  no  real  estate  other  than  lands  expressly  de- 
vised, besides  the  reversion  in  question.  The  question  was, 
whether  the  reversion  passed.  The  Court  of  King's  Bench  held, 
that  it  did  not ;  they  admitted  that  the  general  words,  if  unre- 
strained, would  carry  the  reversion,  but  as  the  daughters  had 
estates  tail  in  the  settled  lands,  so  that  the  testator  had  no  dis- 
posable interest,  unless  they  both  died  without  issue,  if  these 
lands  were  included,  the  devise  to  C  in  tail  was  necessarily  in- 
operative, since  she  had  an  estate  of  the  same  duration  under 
the  settlement ;  she  would  then  be  tenant  in  tail  general  under 
the  will,  expectant  on  the  determination  of  an  estate  tail  general 
already  subsisting  in  herself  under  the  settlement.  The  same 
observation  applied  to  the  devise  to  his  daughter  D  for  life,  re- 
mainder to  her  children,  which  could  not  possibly  take  effect. 
Upon  this  ground,  and  adverting  also  to  the  restriction  of  the 
devise  to  lands  "  not  settled  in  jointure  on  his  wife,"  (a)  the 
Court  held  that  the  reversion  did  not  pass. 

So  far  the  cases  certainly  favor  the  restrictive  construction ; 
but  we  now  proceed  to  the  important  case  of  Church 
V.  *Mundy,  (b)  which  gives  a  new  complexion  to  the  [  608  j 
doctrine  on  this  subject.  M.  having  the  reversion  in 
fee  in  lands  expectant  on  an  estate  tail  in  his  brother  C,  devised 
all  his  real  and  personal  estate  to  his  wife  for  life ;  and  if  she 
should  die  leaving  no  issue,  then  in  trust  for  C,  his  heirs,  &c.; 
and  in  case  C.  should  not  be  then  living,  to  be  at  the  disposal 
of  the  testator's  wife.  The  testator  had  no  other  real  estate. 
Sir  William  Grant,  M.  R.,  held,  that  the  reversion  did  not  pass, 
conceiving  that  the  testator  could  not  intend  to  cotaprehend  in 
that  devise  any  estate  but  such  as  his  wife  might  take  for  life, 
and  C.  might  enjoy  afterwards,  which  was  impossible  as  to  this 
reversion  ;  for,  until  the  death  of  C,  without  issue,  it  could  not 
fall  in.  But  Lord  Eldon,  on  appeal,  reversed  this  decree,  (c) 
"  The  question  is,  (said  his  Lordship,)  whether,  as  the  purposes 
of  this  will  are  such,  to  which  this  subject  cannot  be  so  conve- 
niently applied  as  a  present  interest  in  possession,  not  in  remain- 
der, the  testator  is  to  be  considered  as  meaning  nothing  by  this 
clause.  In  every  case  of  this  sort,  the  testator  had  some  prop- 
erty, which  was  the  foundation  of  an  argument,  that  property 
which  could  be  conveniently  applied  should  pass,  and  that  which 
could  not  be  conveniently  applied  should  not  pass.  That  con- 
clusion is  very  much  confirmed  by  this  will ;   adverting  to  the 

(a)  As  to  which,  see  ante,  p.  110. 

(b)  12  Ves.  426.  See  also  Attorney-General  v.  Vigor,  8  Yes.  256,  where  thepoint 
seemed  too  clear  to  admit  of  a  question,  the  devise  being  simply  to  two  persons  in  fee, 
of  lands,  in  which  they  had  siiccessirely  chattel  interests,  determinable  with  their  re- 
spective lives. 

(c)  lb  Ves. . 396. 

VOL.  I.  46 
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different  situations  in  which  the  testator's  family  may  be  at  his 
decease,  particularly  that  the  tenant  in  tail  might  not  be  living. 
If  the  testator  had  been  asked  whether  he  meant  to  dispose  of 
his  reversion,  if  his  brother  should  be  living,  his  answer  would 
hiave  been,  that  he  intended  to  dispose  of  all  he  could 
[  609  ]  dispose  of;  *to  take  the  chance  for  his  wife  and  chil- 
dren ;  the  instrument  itself  supposing  that  his  brother 
may  die  before  him ;  and  disposing  in  terms  that  can  apply  to 
nothing  besides  this  property.  If  the  event  of  his  brother's 
death  within  a  week,  without  barring, the  entail,  had  been  put 
to  him,  he  would  have  answered  that,  in  that  event,  he  intended 
to  pass  the  property ;  and  he  would"  not  have  thought  it  neces- 
sary to  republish  his  will ;  which,  if  the  words  are  sufficient  to 
carry  this  property,  would  not  be  necessary."  "  I  am  strongly 
influenced  towards  the  opinion,  (continued  his  Lordship,)  that 
a  court  of  justice  is  not  by  conjecture  to  take  out  of  the  eflfect 
of  general  words,  property,  which  .those  words  are  always  con- 
sidered as  comprehending.  The  best  rule  of  construction  is  that 
which  takes  the  words  to  comprehend  a  subject  which  falls  within 
their  usual  sense,  unless  there  is  something  like  declaration  plain 
to  the  contrary;  and  surely  that  is  the  safest  course,  when,  as  there 
is  no  other  subject  to  which  they  can  be  applied,  the  testator 
must,  if  he  does  not  mean  that,  be  considered  as  having  no  mean- 
ing." ^ 

It  is  evident,  therefore,  that  his  Lordship  considered  the  im- 
probability that  the  testator  should  intend  to  include  a  reversion 
in  a  devise,  having  limitations,  some  of  which  could  never  ope- 
rate upon  that  reversion,  as  less  violent  than  that  he  should 
make  a  devise  without  having  any  real  estate  upon  which  all 
the  limitations  could  operate  ;  and  even  if  it  be  said  that  these 
general  devises  are  frequently  made  by  testators,  without  having 
in  view  any  specific  property,  as  the  fact  undoubtedly  is,  yet 
this  does  not  add  much  to  the  force  of  the  argument  for  the  ex- 
clusion ;  for  it  shows  that  the  testator  used  the  general  clause 
for  the  purpose  of  including  any  property  which  he  might  inad- 
vertently leave  undisposed  of;  and  if  he  were  told  that 
[  610  ]  he  had  such  a  reversion,  but  which  could  not  be  *  affect- 
ed by  some  of  the  limitations  of  the  devise,  his  answer 
would  be,  then  let  it  be  operated  upon  by  the  others. 

It  should  be  observed,  that  the  case  of  Church  v.  Mundy  has 
been  referred  to  by  Sir  W.  Grant,  (whose  decree,  it  will  be  re- 
membered, was  reversed  in  that  case,)  (a)  as  referable  to  its 
particular  circumstances ;  namely,  that  if  the  brother  had  died 

(a)  Sir  W.  Grant's  judgment  in  Welby  v.  Welby,  2  Ves.  &B.  187. 


1  See  Glover  v.  Spendlove,  4  Bro.  C.  C.  (Perkins's  ed.)  338,  note,  (a) ;  Ante,  [599,] 
note  (1). 
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before  the  testator,  an  event  which  his  will  expressly  contem- 
plated, the  devise  would,  at  the  moment  of  the  testator's  death, 
have  had  its  complete  operation  in  favor  of  the  wife ;  and  his 
Honor  considered  the  case  as  not  necessarily  deciding,  that 
where  A,  tenant  for  life,  with  remainder  to  B  in  tail,  with  rever- 
sion to  himself  in  fee,  devised  to  B  (the  tenant  in  tail)  for  life, 
with  remainder  to  C,  his  eldest  son,  for  life,  with  remainder  to 
the  first  and  other  sons  of  C  in  tail,  the  reversion  would  pass. 
The  point,  however,  was  only  indirectly  brought  into  discussion 
before  the  M.  R.,  in  the  consideration  of  the  question,  whether 
such  a  reversioner,  making  a  devise  in  these  terms,  was  to  be 
considered  as  intending  to  pass  his  own  reversion  only,  or  the 
corpus  of  the  land,  inclusive  of  B's  interest,  so  as  to  raise  a 
case  of  election  against  B :  the  latter  was  decided.  Since  this 
period,  in  every  instance  in  which  the  question,  whether  a  rever- 
sion passes  by  a  general  devise,  has  been  agitated,  it  has  been 
decided  in  the  affirmative ;  (a)  and,  though  in  all  these  cases, 
there  happened  to  be  other  real  estate,  to  which  the  limitations 
inapplicable  to  the  reversion,  might  be  referred,  yet  little  or  no 
stress  seems  to  have  been  laid  on  that  circumstance  ;  and  they 
were  decided  on  the  broad  ground,  that  the  words  of 
the  devise,  being  sufficient  to  comprise  *  the  property,  [611] 
it  would  pass  without  going  into  the  question,  whether 
the  testator  could  be  supposed  to  have  had  it  actually  in  his 
contemplation  when  he  framed  the  devise,  or  not. 

The  sound  conclusion,  then,  seems  to  be,  that  a  general 
devise  will  in  all  cases  operate  on  a  reversion  or  remainder  be- 
longing to  the  testator,  notwithstanding  the  remoteness  of  such 
reversion  or  remainder,  as  being  expectant  on  an  estate  tail  or 
otherwise,  (whether  such  estate  tail  be  vested  in  the  testator  or 
another,)  and  notwithstanding  the  inapplicability  of  some  of  the 
limitations  or  purposes  of  the  devise  to  the  interest  in  question  ; 
and  that  too,  whether  the  testator  had  at  the  time  of  the  making 
of  the  will,  any  other  real  estate  to  which  such  inapplicable  limi- 
tations or  purposes  can  be  applied  or  not.^  Indeed,  the  latter 
fact  would,  of  course,  be  wholly  immaterial  in  the  case  of  a  will, 
made  or  republished  since  the  year  1837,  any  general  devise  in 
which  would,  under  the  new  law,  comprise  after-acquired  real 
estate ;  precluding,  therefore,  all  inquiry  into  the  then  state  of 
the  testator's  property,  as  affording  any  insight  into  the  inten- 
tion. 

The  inclination  of  the  Courts  at  the  present  day,  not  to  ex- 
clude a  reversion  from  a  general  devise  upon  slight  or  equivocal 
grounds,  is  strongly  illustrated  by  the  case  of  Doe  d.  Howell  v. 

(a)  Vide  cases,  ante,  603. 


1  Glover  v.  Spendlove,  4  Bro.  C.  C.  (Perkins's  ed.)  338,  note  (a). 
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Thomas,  1  Scott,  N.  R.  359,  in  which  a  reversion  in  fee,  in  an 
estate  limited  to  the  testator's  first  and  other  sons  in  strict  set- 
tlement, was  held  to  pass  under  a  devise  of  estates  over  which 
the  testator  had  a  power  of  disposal,  though,  in  another  part  of 
the  will,  he  referred  to  the  estate  in  question,  as  property  over 
which  he  had  no  power. 

III.  When  it  was  necessary  to  the  operation  of  a  devise  of 
copyholds,  that  they  should  have  been  surrendered  to  the  use  of 
the  will,  {a)  the  rule  was,  that  copyholds  not  so  surrendered, 
would  not  pass  under  a  devise  of  lands,  tenements,  or  heredita- 
ments, or  other  general  words  descriptive  of  real  estate,  (6)  unless 

the  testator  had  no  freehold  lands  upon  which  it  might 
[  612  ]      *  operate ;  in  which  case  the  copyholds  were  held  to 

pass,  ut  res  magis  valeat  quam  pereat;  (c)  and  equity; 
in  such  cases  supplied  the  surrender  in  favor  of  certain  objects, 
namely,  the  testator's  creditors,  {d)  and  also  his  wife  and  chil- 
dren, (e)  but  not  in  favor  of  grandchildren,  (/)  unless  the  testator 
had  placed  himself  in  loco  parentis,  (g)  or  natural  children;  (A) 
nor  it  seems  even  for  the  wife  and  children,  if  the  will  contained 
a  provision  for  them,  (i) 

The  rule  that  copyholds  would  not  pass  if  there  were  free- 
holds, was  held  to  apply  to  a  case  where  the  will,  being  attested 
by  two  witnesses  only,  was,  under  the  then  existing  law,  inade- 
quate to  pass  the  freeholds ;  (k)  the  case  being,  it  was  consid- 
ered, not  analogous  to  those  in  which  there  were  no  freeholds, 
as  the  failure  of  the  devise  arose  not  from  the  absence  of  in- 
tention, but  from  the  positive  rule  prescribed  by  the  Statute  of 
Frauds. 

Questions  of  this  nature,  however,  can  no  longer  arise,  since 
the  statutes  dispensing  with  the  necessity  of  a  surrender  to 
the    use    of   the   will,  [1)   which   have    placed    freeholds    and 

la)  See  ante,  87. 

(b)  2  Ves.  Sen.  164;  1  Atk.  387;  3  B.  C.  C.  188,  [Perkins's  ed.  notes  of  Belt  & 
Kden] ;  2  B.  C.  C.  64,  [Perkins's  ed.  notes  of  Belt  &  Eden]  ;  15  Ves.  400  ;  also  1  Cox, 
247  ;  13  "Ves.  168;  1.5  Id.  390  ;  9  Pri.  556.  And  under  a  devise  of  lands  at  A,  copy- 
holds situate  there  would  noi;  pass,  if  the  testator  had  freeholds  at  that  place.  Eq.  Ca. 
Ab.  124,  pl.;14. 

(c)  1  Ves.  Sen.  215;  1  Atk.  385;  2  Ves.  Sen.  582;  12  Ves.  426;  15  Id.  396;  18 
Id.  193;  1  Ves.  &  B.  406. 

id)  See  infra; 

(«)  Hardhara  v.  Roberts,  1  Vern.  132 ;  Hills  v.  Downton,  5  Ves.  557. 

(/)  Kettle  V.  Townsend,  1  Salk  187  ;  S.  C.  1  Eq.  Ca.  Ab.  123,  pi.  8.  But  see 
Hills  V.  Downton,  5  Ves.  565;  and  see  1  P.  W.  60. 

(g)  See  Perry  v.  Whitehead,  6  Ves.  544.  And  generally  as  to  a  testator  placing 
himself  in  loco  parentis,  see  Powys  v.  Mansfield,  3  My.,  &  C.  359. 

(/()  Fursaker  v.  Robinson,  Pre.  Oh.  475 ;  S.  C.  1  Eq.  Ca.  Ah.  123,  pi.  9. 

(i)  Ross  V.  Eoss,  1  Eq.  Ca.  Ab.  126,  pi.  14 ;  Lendopp  w.  Eborall,  3  B.  C.  C.  188. 
But  see  Tudor  v.  Anson,  2  Ves.  Sen.  582. 

(h)  Sampson  v.  Sampson,  2  Ves.  &  B.  337.  See  also  Chapman  v.  Hart,  1  Ves. 
Sen.  270,  and  15  Ves.  407. 

(I)  55  Geo.  III.  u.  192  i  1  Vict.  c.  26,  ^^  3  and  4. 
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copyholds  pari  passu  in  regard  *to  the  operation  of  a  [  613  ] 
general  devise, — a  point  which,  in  a  former  publica- 
tion of  the  writer,  was  strenuously  contended  for,  and  is  now 
settled  by  authority.  Thus,  in  the  case  of  Doe  d.  Clarke  v. 
Ludlam,  [a)  where  a  testator,  haviftg  both  freehold  and  copy- 
hold estates  at  C,  devised  the  whole  of  his  real  and  personal 
estates," and  effects  whatsoever  and  wheresoever,  which  he  might 
be  possessed  of  at  the  time  of  his  decease,  to  A,  his  heirs  and 
assigns  forever ;  it  was  held,  that  the  copyholds  as  well  as  the 
freeholds,  passed  by  the  devise. 

And  the  circumstance  that  some  of  the  limitations  and  clauses 
in  the  will  were  inapplicable  to  copyholds,  (for  instance,  estates 
for  life  limited  without  impeachment  of  waste,)  would  not  pre- 
vent their  passing  by  a  such  general  devise,'  {b)  the  testator 
having  other  property  to  which  the  inapplicable  clauses  might 
be  referred. 

Lord  Eldon,  in  White  v.  Vitty,  (c)  suggested  whether,  as  the 
Act  of  55  Geo.  III.  c.  192,  makes  a  surrender  unnecessary  for  a 
devise  of  copyholds,  a  surrender  to  the  use  of  the  will  could 
now  be  considered  as  any  evidence  of  intention  that  copy- 
holds should  pass  by  a  general  devise  ;  and  certainly,  if  unsur- 
rendered copyholds  had  been  held  not  to  pass  in  Doe  v.  Ludlam, 
it  might  have  been  a  question,  whether  the  same  principle 
did  not  apply  to  surrendered  copyholds ;  but,  fortunately,  the 
sound  decision  of  the  Court  of  Common  Pleas  in  that  case 
precludes  any  such  question.  The  recent  adjudications  on  the 
subject,  however,  were  not  considered,  by  the  framer  of  the 
late  statute,  (d)  to  have  superseded  the  necessity  of 
providing,  *  by  express  enactment,  that  copyhold  es-  [  614  ] 
tates  shall  pass,  together  with  freeholds,  under  a  gen- 
eral devise. 

The  rule  of  construction  established  by  Doe  v.  Ludlam,  has 
been  held  not  to  apply  to  a  will,  the  execution  of  which  was 
prior  to  the  statute  of  55  Geo.  III.  c.  192,  though  the  testator 
was  living  when  it  was  passed,  and  consequently,  a  surrender  to 
the  use  of  the  wiU  ^|as  dispensed  with ;  as  the  subsequent  altera- 
tion of  the  law  could  not  throw  any  light  on  the  testator's  inten- 
tion, when  he  made  his  will,  and  therefore  ought  not  to  exert 
any  influence  on  its  construction,  (e) 

Before  the  statute  dispensing  with  surrenders  to  the  use  of 
the  will,  an  exception' to  the  rule  that  unsurrendered  copyholds 
would  not  pass  with  freeholds  under  a  general  devise,  occurred 

(a)  7  Bing.  275 ;  S.  C.  5  Moore  &  Pay.  48.     See  also  Edwards  v.  Barnes,  2  Scott, 
411. 

,  (5)  Weigall  v.  Brome,  6'Sini.  99.     See  also  Borrell  v.  Haigh,  2  Jar.  229 ;  Jackson 
.)".  Noble,  Id.  251. 
(c)  2  Russ.  488. 

{</)  1  Vict.  c.  26,  §  26,  stated  post,  627. 
(e)  Doe  d.  Smith  v.  Bird,  5  B.  &  Add.  695. 
46* 
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where  the  devise  was  for  payment  of  debts,  and  the  freeholds 
alone  were  inadequate  to  the  payment  of  them ;  (a)  the  infer- 
ence being  that  the  testator,  who  must  be^  presumed  to  have 
intended  to  provide  a  sufficient  fund,  meant  the  copyholds 
(which  then  were  not  assrts  for  the  payment  of  debts)  to  be 
included,  {b) 

Now,  however,  these  cases  of  lands  charged  with  debts  no 
longer  exist  as  a  distinct  class ;  but  with  regard  to  them,  also, 
the  statute  has  introduced  an  alteration  as  to  the  order  of  the 
application  of  freeholds  and  copyholds  so  charged.  Thus,  sup- 
pose the  testator  cha,rge  his  lands  generally  with  the  payment 
of  his  debts,  and  then  devise  a  freehold  estate  to  A,  and  a 
copyhold  estate  to  B ;  A's  freehold  would,  according 
[  615  ]  to  the'  construction  established  *  before  the  statute, 
have  been  applied  in  the  first  instance,  andr  then  B's 
copyhold ;  (c)  but  now  it  is  clear  they  would  be  applicable 
pari  passu,  and  in  proportion  to  their  respective  value,  as  was 
the  rule  before  the  statute,  where  the  copyholds,  were  surren- 
dered, (d) 

Under  a  general  devise  of  copyhold  lands,  unsurrendered  copy- 
holds were  held  to  pass  even  before  the  statute  of  55  Geo.  III.,  (e) 
although  the  testator  had  other  copyholds  which  were  surren- 
dered. (/)  In  order  to  restrain  the  devise  to  the  surrendered 
copyholds  in  such  a  case,  it  was  necessary  to  show  restrictive 
words ;  (g-)  which  brings  us  to  a  question  much  discussed, 
namely,  whether  a  reference  to  the  fact  of  the  testator  having 
surrendered  the  copyholds,  restricts  the  devise  to  copyholds  so 
surrendered. 

In  Banks  v.  Denshaw,  (h)  Lord  Hardvsdcke  thought  that  a 
devise  of  freehold  and  copyhold  lands,  ("  having  surrendered  the 
copyhold  part  thereof  to  the  use  of  my  will,")  did  not  restrict 
the  devise  to  surrendered  copyholds.  On  the  other  hand,  in 
Gascoigne  v.  Barker,  (i)  his  Lordship  held  that  a  devise  of  all 
the  testator's  lands,  freehold  and  copyhold,  in  the  parish  of 
Chiswicke  and  elsewhere,  in  the  county  of  Middlesex,  ("  which 
I  have  surrendered  to  the  use  of  my  will,")^as  restricted  by  the 
parenthetical  clause  to  the  copyholds  surrendered.  In  the  case 
of  Wilson  V.  Mount,  (k)  Sir  R.  P.  Arden,  M.  R.,  on  the  author- 

(o)  1  p.  "W.  443  ;  3  Id.  322 ;  Cas.  Temp.  Talb.  78 ;  1  B.  C.  C.  273 ;  3  Id.  257 
[Perkins's  ed.  note  (a)J ;  2  Cox,  397  ;  12  Ves.  136 ;  13  Ves.  168  :  15  Id.  393. 

(b)  See  15  Ves.  3^4. 

(c)  Coombes  v.  Gibson,  1  B.  C.  C  273. 
(rf)  Growcock  v.  Smith,  2  Cox,  397. 

(e)  Byas  v.  Byas,  2  Ves.  Sen.  164 ;  Frank  v.  Standish,  1  B.  C.  C.  588,  n. ;  S.  C. 
15  Ves.  39,  n. 

(/)  Blunt  V.  Clltherow,  10  Ves.  589. 

(g)  Wilson  v.  Mount,  3  Ves.  191. 

ih)  3  Atk.  585;  S.  C.  1  Ves.  Sen.  63. 

(i)  a  Atk.  8.    See  also  King's  Head  Inn  case,  cited  3  Ves.  Sen.  63 :  Id.  121. 

(k)  3  Ves.  191.  ' 
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ity  of  the  last  case,  held,  that  a  devise  of  all  the  tes- 
tator's *  freehold  and  copyhold  lands  ("  the  copyhold      [  616  ] 
whereof  I  have  surrendered  to  the  use  of  my  will") 
was  confined  to  surrendered  copyholds. 

But,  in  a  more  recent  case,  (a)  Sir  J.  Leach,  V.  C.,  held  that 
the  words  ("  and  which  I  have  surrendered  to  the  use  of  this  my 
will,")  following  a  devise  of  copyhold  lands,  did  not  restrict  it  to 
surrendered  copyholds.  He  said  the  expression  was  affirmative 
and  not  exceptive,  and  that  the  copulative  "  and "  distinguished 
the  case  from  Wilson  v.  Mount. 

So  refined  are  the  distinctions  which  these  cases  present.  It 
seems  to  be  clear,  however,  that  if  all  the  testator's  copyholds 
be  unsurrendered,  no  expressions  of  this  kind  will  restrict  the 
devise,  as  the  effect  would  then  necessarily  be  to  render  it  wholly 
inoperative,  (b) 

IV.  The  next  inquiry  is,  whether  property,  in  which  the  tes- 
tator is  possessed  of  a  term  of  years  only,  wiU  pass  by  a  general 
devise.  The  rule  on  this  subject,  of  which  the  early  case  of 
Rose  V.  Bartlett  (c)  is  the  well-known  leading  authority,  is,  that 
"  where  a  man  hath  lands  in  fee  and  lands  for  years,  and  de- 
viseth  all  his  lands  and  tenements,  the  fee-simple  lands  pass  only, 
and  not  the  leases  for  years ;  but  if  he  hath  no  fee-simple,  the 
lease  for  years  passeth." 

Both  these  propositions  are  law  at  the  present  day,  in  refer- 
ence to  wills  made  before  the  year  1838.  The  former,  indeed, 
was  long  vexata  quaestio  ;  and  the  reluctance  to  assent 
to  it  arose  from  the  conviction,  that  it  subvei-ted  *  the  [  617  ] 
intention  of  testators,  who,  it  is  obvious,  employ  gen- 
eral words  of  this  nature  in  a  comprehensive  sense,  and  without 
having  in  view  the  purely  technical  distinction  respecting  the 
quality  of  the  estate. 

One  of  the  earliest  authorities  is  Davis  v.  Gibbs,  (d)  where  a 
■  testatrix  devised  all  her  lands,  tenements,  hereditaments,  and  real 
estate,  in  Kent,  Essex,  Bucks,  Bedfordshire,  and  elsewhere  in 
England,  which  she  was  any  ways  seised  of  or  entitled  to,  to  A 
and  B  for  their  lives,  equally ;  and  after  their  decease  she  devised 
her  said  real  estate  to  the  right  heirs  of  the  said  A  and  B,  to 
them  and  their  heirs,  as  tenants  in  common.  The  testatrix  be- 
queathed all  the  residue  of  her  personal  estate,  and  all  her  mort- 
gages, bonds,  specialties,  and  credits,  to  A  and  B.  The  testatrix 
had  fee-simple  lands  in  Kent,  a  mortgage  of  a  term  in  Essex, 
and  a  statute  in  Bucks.  It  was  therefore  held  that  the  mort- 
gage term  and  statute  did  not  pass. 

(a)  Strutt  V.  Mnch,  2  Sim.  &  S.  229.  But  see  also  Pullen  v.  PuUen,  10  Moore 
464,  and  other  cases  cited  post. 

(6)  Rumbold  v.  Rumbold,  3  Ves.  65 ;  Wilson  v.  Mount,  Id.  194. 

(c)  Cro.  Car.  293. 

(d)  3  P.  W.  26 ;  2  Eq.  Ca.  Ab.  326,  pi.  34  ;  Pitzgib.  116,  S.  C. 
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Taking  the  circumstance  of  the  enumeration  of  the  counties 
into  consideration,  Davis  v.  Gibbs  is  certainly  a' strong  decision 
in  favor  of  the  rule  ;  though  this  would  have  had  greater  weight 
if  the  testatrix  had  had  freehold  lands  in  all  the  specifie'd  coun- 
ties except  those  in  which  the  chattel  interests  were  situated, 
which  dpes  not  appear  to  have  been  the  case.  It  is  not  stated 
that  she  had  either  freehold  or  chattel  property  in  Bedford- 
shire. 

So  in  Knotsford  v.  Gardiner,  (a)  where  a  testator  gave,  de- 
vised, and  bequeathed  unto  his  wife  for  life,  all  his  estates  in 
Longdon,  &c. ;  and  after  her  decease,  he  gave,  devised,  and  be- 
queathed the  aforementioned  estates  to  his  daughter 
[  618  ]  A  and  her  heirs  forever  ;  and  he  bequeathed  *  unto 
his  wife  all  his  goods  and  chattels,  and  all  other  things 
not  before  bequeathed,  and  made  her  executrix.  The  testator 
had  a  farm,  consisting  of  freehold  and  leasehold  lands.  Lord 
Hardwicke  considered  that  the  latter  passed  as  part  of  testator's 
personal  estate  absolutely  to  his  wife,  stating  the  rule  as  laid 
down  in  Rose  v.  Bartlett ;  but  his  Lordship  directed  an  issue  as 
to  the  facts. 

The  rule  is  not  negatived  by  the  circumstance  that  the  will  is 
inoperative  as  to  the  freehold  estate,  from  defect  of  execution. 
Thus,  in  Chapman  v.  Hart,  (b)  wherie  a  person  by  a  will,  attested 
by  two  witnesses  only,  devised  all  his  lands  and  tenements  at 
or  near  Fowey  to  A,  Lord  Hardwicke  said  that  the  defect  of 
the  execution  of  the  instrument  could  not  warrant  the  Court  in 
making  a  different  construction  of  it,  from  what  they  would  if 
duly  executed,  which  then  would  be  that  the  freehold  lands  only 
would  pass. 

It  does  not  appear  that  the  limitations  in  this  case  were  inap- 
plicable to  chattel  interests,  or  that  there  was  any  bequest  in  the 
will  adequate  to  pass  leaseholds,  if  the  devise  in  question  did 
not.     These  circumstances  make  it  a  strong  authority. 

In  the  case  of  Pistol  v.  Riccardson,  (c)  a  testator  seised  of 
freehold  estates,  and  also  possessed  of  two  farms,  held  by  leases 
for  a  thousand  years,  gave,  bequeathed,  and  devised,  all  and 
every  his  several  messuages,  .lands,  tenements,  and  heredita- 
ments, whatever  and  wheresoever,  which  he  was  seised  of,  inter- 
ested in,  or  entitled  to,  lying  and  being  within  the  several  coun- 
ties of  N.,  C,  W.,  and  Y.,  to  his  son  for  life,  with  impeachment 
for  all  wilful  waste  ;  and  after  his  decease  to  the  heirs 
[  619  ]  of  his  body,  with  a  similar  limitation  *  to  the  daughter, 
and  the  heirs  of  her  body ;  remainder  to  the  heir  of  the 

(a)  2  Atk.  450.  See  also  Whitaker  v.  Ambler,  1  Eden,  151,  where,  however,  the 
expression  was  "  real  estates,"  which  it  should  seem,  would,  independently  of  the  rale 
in  question,  exclude  leaseholds  for  years.     See  also  6  Sim.  99. 

(6)  1  Ves.  Sen.  270.     See  also  Sampson  v.  Sampson,  2  Ves.  &  B.  337. 

(c)  1  H.  Bl.  263,  u.  more  fully  stated  in  Mr.  Cox's  note  to  Addis  v.  Clement,  2  P. 
W.  459. 
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testator's  family.  He  gave  his  personal  estate  to  his  wife  and 
daughter.  It  was  held,  after  much  consideration  and  with  some 
reluctance,  that  the  two  leasehold  farms  could  not  pass  by  the 
former  devise. 

In  Thompson  v.  Lawley,  [a)  a  devise  of  the  testator's  "  man- 
ors, messuages,  lands,  tenements,  and  hereditaments,"  to  trus- 
tees and  their  heirs,  to  certain  uses,  in  strict  settlement,  with  the 
ultimate  reversion  to  his  right  heirs,  (limitations  inapplicable  to 
leaseholds,)  was  held  not  to  include  leaseholds,  there  being  free- 
holds to  satisfy  the  words.  Lord  Eldbn  took  a  comprehensive 
view  of- all  the  cases,  and  completely  recognized  the  rule  in 
Rose  V.  Bartlett,  which  he  characterized  as  one  that  had  been 
acknowledged  for  ages. 

So,  in  Wartsins  v.  Lee,  (b)  his  Lordship  held  that  a  renew- 
able copyhold  estate  for  lives,  distributable  as  personal  estate 
by  the  custom  of  the  manor,  and  held  in  trust,  to  be  surrendered 
as  the  testator,  his  executors,  administrators,  and  assigns,  should 
direct,  did  not  pass  under  a  devise  of  freehold  and  copyhold 
estates,  the  testator  having  both  freeholds  and  copyholds  of  in- 
heritance. The  limitations  were  inapplicable,  being  in  strict 
settlement,  so  that  the  first  tenant  in  tail  would  have  taken  the 
absolute  property,  though  an  infant ;  and  there  was  no  fund  for 
renewal. 

It  wiU  be  observed,  that  in  all  the  preceding  cases,  except 
Chapman  v.  Hart,  which  is  very  briefly  stated,  the  words  of 
limitation  were  applicable  exclusively  to  real  estate  ;  a  circum- 
stance which  the  Judges  always  seemed  glad  to  throw 
into  their  arguments  in  support  of  their  *  decision.  [  620  ] 
Considering,  however,  that  these  cases  were  all  de- 
cided upon  the  authority  of  the  general  rule  in  Rose  v.  Bartlett, 
and  that  that  rule  recognizes  no  such  limitation  of  the  principle, 
it  seems  impossible  to  restrict  it  to  such  cases. 

These  observations,  however,  only  apply  where  there  is  an 
absence  of  words  of  limitation ;  for  if  words  of  limitation  adapted 
to  a  chattel  interest,  are  used,  they  might  possibly  be  considered 
as  demonstrating  an  intention  to  include  the  leaseholds ;  though 
certainly  no  decision  has  gone  this  length,  without  some  aid 
from  the  context. 

The  rule  under  consideration,  of  course,  will  yield  to  an  indi- 
cation of  the  testator's  intention  ;  and,  therefore,  if  the  will  con- 
tain evidence  that  he  meant  the  leaseholds  to  pass  with  free- 
holds under  a  general  devise,  it  will  be  so  construed.  The 
struggle,  however,  has  been  to  determine  what  amounts  to  such 
evidence  of  intent. 

In  the  case  of  Hartley  v.  Hurle,  (c)  a  testator  devised  all  his 
messuages,  lands,  tenements,  and  hereditaments,  to  trustees,  their 

(a)  2  Bos.  &  Pul.  403.  (6)  6  Ves.  633.  (c)  5  Ves.540. 


550  OPERATION   OP  A   dENERAL 

heirs,  executors,  admmistrators,  and  assigns,  according  to  their 
several  and  respective  estates  and  interests  ,  therein ;  and,  in 
another  part  of  the  will,  the  trust  for  the  application  of  the  rents 
was  declared  to  be  "  subject  to  ground-rents  and  other  out- 
goings ; "  Sir  P.  Arden,  M^  E..,  thought  the  intention  to  iriclude 
the  leaseholds  was  sufficiently  demonstrated ;  the  word  "  ground- 
rents,"  he  said,  placed  it  beyond  doubt. 

In  Doe  d.  Belasyse  v.  Lucan,  [a)  Lord  EUenborough  and  Mr. 
Justice  Le  Blanc  considered  the  imposition  of  a  charge  to  which 
the  freehold  lands  alone  were  inadequate,  to  be  a  ground ;  for 
extending  a  general  devise  to  copyholds.  The  principle,  if  ad- 
missible, would  be  equally  applicable  to  the  cases 
[  621  ]  under  consideration  ;  but  such  inadequacy  can  *  only 
influence  the  construction,  if  it  exist,  at  the  time  of  the 
making  of  the  will. 

The  fact  of  the  freehold  and  leasehold  lands  having  been 
blended  and  let  together  for  a  long  period,  and  that  of  the  latter 
being  renewable,  have  sometimes  been  relied  upon,  as  favoring 
the  extension  of  the  devise  to  leaseholds.  Under  such  circum- 
stances, an  entire  farm  composed  partly  of  freehold,  and  partly 
of  leasehold  lands,  was  held  in  the  case  of  Lane  v.  Stanhope,  [b) 
to  pass  by  a  devise  of  all  the  testator's  "  manors,  messuages,  or 
tenements,  houses, /arms,  lands,  wood-lands,  hereditaments,  and 
real  estate,"  unto  A  for  life,  and  then  to  his  first  and  other  sons 
in  strict  settlement ;  and  so  to  other  persons,  with  remainder  to 
B  and  his  heirs  and  assigns  forever.  The  testator  bequeathed 
the  residue  of  his  money  and  personal  estate  to  A.  The  respec- 
tive lands  had  been  always  treated  as  forming  one  entire  farm, 
and  had  been  let  together  at  one  integral  rent,  which  was  re- 
served to  the  testator  and  his  heirs.  The  Court  adverted  to  the 
inconvenience  of  splitting  the  farm,  on  account  of  the  apportion- 
ment of  the  rent  and  the  power  of  distress ;  and  observed,  that 
the  first  words  of  the  residuary  bequest  applied  to  money,  and 
it  therefore  could  not  be  supposed  that  the  testator  intended  to 
recur  to  land,  he  having  already  used  words  sufficient  to  com- 
prise every  species  of  landed  property;  (c)  that  the  word  used, 
was  "  farms,"  which,  in  its  general  signification,  means  that 
which  is  held  by  a  tenant ;  {d)  and  that  the  lease  being 
[  622]  renewable,  *  the  testator  might  have  considered  him- 
self to  have  a  sort  of  inheritance  in  it. 

The  limitations  were  inapplicable  to  leaseholds ;  but  Lord 

ia)  9  East,  448. 

(6)  6  Dui-n.  &  E.  345.  See  also  Doe  d.  Belasyse  v.  Lucan,  9  East,  448,  where  the 
Court  of  King's  Bench  inclined  to  think  that  copyholds  would  pass  under  the  word 
farms,  with  freeholds.  •  Also  ArksU  v.  Fletcher,  V.  C,  Nor.  13,  1839,  where,  upon 
the  whole  will,  leaseholds  were  held  not  to  pass  by  the  word  "  farms  ;"  3  Jur.  1099. 

(c)  This  argument  assumes  thi5  question. 

(d)  Lord  Kenyon,  however,  relied  much  less  on  the  word  farm  than  Mr.  Justice 
Grose,  and  Mr.  Justice  Lawrence. . 
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Kenyon  thought  that  circumstance  not  entitled  to  much  weight. 
The  occurrence  of  the  word  "  farms,"  was  considered  to  distin- 
guish the  case  from  Pistol  v.  Riccardson.  Lord  Eldon,  in  the 
case  of  Thompson  v.  Lawley,  referred  to  these  several  points  in 
the  case,  and  especially  the  last,  which  he  seems  to  have  re- 
garded as  the  chief  ground  of  the  decision. 

Some  of  the  cases  in  which  the  rule  in  question  has  been 
considered  as  excluded,  have  proceeded  upon  distinctions  which 
are  certainly  not  at  this  day  tenable. 

As,  in  Addis  v.  Clement,  (a)  where  the  devise  was  of  all  the 
messuages,  lands,  and  tenements,  in  the  parish  of  D.  which  the 
testator  then  stood  "possessed  of  or  any  ways  interested 
in;  (b)  words  which,  it  was  considered,  were* rather  [  623  ] 
applicable  to  leaseholds ;  and  in  Turner  v.  Husler,  (c) 
where  Mr.  Baron  Eyre,  sitting  for  Lord  Thurlow,  refused  to  ap- 
ply the  rule  to  a  devise  of  tithes  ;  both  which  decisions  have 
fallen  under  the  reprehension  of  Lord  Eldon ;  (d)  and  his  Lord- 
ship seems  to  have  been  scarcely  better  satisfied  with  the  case 
of  Lowther  v.  Cavendish,  (e)  where  Lord  Northington  decided 
that  leaseholds  passed  under  a  devise  by  Sir  James  Lowther,  of 
"  all  his  manors,  messuages,  lands,  tenements,  mines  of  coal, 
lead,  and  other  mines,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments  whatsoever,  situate,  lying,  and  being  in  the 
county  of  Cumberland,"  though  the  testator  had  freeholds  in 
that  county.  The  circumstances  relied  upon  by  his  Lordship 
were,  a  dedaration  by  the  testator,  that  certain  burgage  houses 

(a)   2  f.  W.  456. 

\b)  In  Dixon  v.  Dawson,  2  S.  &  S.  327,  Sir  J.  Leacli,  V.  C,  certainly  lent  some 
countenance  to  the  argument  founded  on  the  words  " /lossessed  u/",  "  by  ad  verting  to 
it  when  holding  that  a  general  devise  of  messuages,  lands,  tenements,  and  real  estate, 
to  trustees,  their  heirs,  executors,  administrators,  and  assigns,  upon  certain  trusts, 
included  leasehold  estates. 

Here,  however,  the  words  of  limitation  were  applicable  to  personal  as  well  as  to 
real  estate  ;  but  the  V.  C.  did  not  rely  upon  this  so  much  as  upon  the  circumstance 
that  the  testatrix,  who  had  given  all  her  lands,  and  also  her  personal  estate,  to  the 
same  trustees,  had  directed  the  trustees  to  keep  separate  accounts  of  the  produce  of 
the  lands,  and  of  such  of  the  personal  estate  and  effects  as  were  legally  applicable  to 
the  charitable  legacies  contained  in  the  will;  his  Honor  observing,  that  the  testatrix 
must  have  intended  the  produce  of  her  chattels  real  to .  be  included  in  one  of  the 
accounts.  They  could  not  be  included  in  the  produce  of  personal  estate  legally 
applicable  to  charitable  purposes ;  and  it  was  consistent  with  her  whole  intention 
that  they  should  form  a  part  of  the  other  account,  which  consisted  entirely  of  prop- 
erty not  applicable  to  charitable  purposes. 

But  was  there  not  ground  to  contend,  that  the  anxious  mention  by  the  testatrix, 
in  this  and  other  directory  clauses  of  her  will,  of  the  produce  of  that  portion  of  her 
personal  estate,  which  was  not  applicable  to  charitable  legacies,  manifested  that  the 
bequest  itself  included  personal  estate  of  that  description  ?  though  it  is  to  be  remem- 
bered that  leaseholds  are  not  the  only  species  of  personal  estate  which  is  inapplicable 
to  charity,  and,  therefore,  it  is  not  a  necessary  conclusion  that  the  testatrix  had 
leaseholds  in  her  contemplation  when  she  framed  the  clause  in  question ;  but  the 
latter  consideration  only  goes  to  prove  the  clause  in  question  to  be  nugatory,  and 
does  not  invest  it  with  the  importance  ascribed  to  it  by  the  learned  Judge. 

(c)  1  B.  C  C.  79,  (Perkins's  ed.  notes.] 

(a)  See  his  Lordship's  judgment  in  Thompson  v.  Lawley,  2  Bos.  &  P.  316. 

(e)  Amb.  356  ;  better  reported,  1  Eden,  39. 
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should  not  be  entailed  as  Ms  Cumberland  estates  were,  by  which 
the  testator  evinced  that  he  considered  himself  to  have  disposed 
of  all  his  property  in  that  county ;  {a)  and,  more  particularly, 
that  the  words  were  not  "  lands  and  tenements  "  merely,  but 
"  rents  and  mines  of  coal ; "  and  the  leaseholds  had  mostly  been 

demised  as  coal-mines  and  levels  at  rents. 
{  624  ]         *  Iij  the  case  of  Hobson  v.  Blackburn,  {b)  under  a 

devise  of  "  my  messuages  or  tenements,  with  the  ap- 
purtenances, in  Ludgate  Hill,  and  Ludgate  Street,"  certain 
leasehold  messuages  in  Little  Bridge  Street,  (a  street  lying 
behind  Ludgate  Hill,)  and  which  messuages  had  been  thrown 
into  the  testator's  two  houses  in  LUdgate  Hill,  and  were  not 
accessible  but  only  through  those  houses,  were  held  to  pass, 
although  the  limitations  (which  were  to  uses  in  strict  settle- 
ment) were  applicable  to  freehold  property  only,  and  though 
the  testator,  in  a  subsequent  part  of  the  will,  referred  to  the 
property  comprised  in  this  devise,  as  Yas  freehold  hereditaments ; 
the  M.  R.  (Sir  J.  Leach)  being  of  opinion,  that  these  circum- 
stances were  Overborne  by  the  argument,  founded  on  the  pecu- 
liar situation  of  the  leasehold,  and  its  blended  enjoyment  with 
the  freehold-property. 

So,  in  the  case  of  Goodman  v.  Edwards,  (c)  where  a  testator 
gave  and  devised  certain  messuages  and  buildings  in  Everton, 
and  all  his  several  closes  of  arable  and  pastilre  land,  "  containing 
by  estimation,  one  hundred  acres  or  thereabouts,  were  the  same 
more  or  less,  situate  at  Everton  afoiresaid,"  to  his  wife  for  life, 
provided  she  should  so  long  continue  his  widow,  and  after  her 
decease  or  second  marriage,  he  gave  and  devised  all  the  said 
hereditaments  and  real  estates,  unto  and  to  the  use  of  his 
nephew  and  his  heirs  forever,  subject  to  the  mortgage  debt  or 
debts  then  secured  thereon ;  and  it  appeared  that  of  the  hundred 
acres  mentioned  in  the  devise,  forty  acres  were  held  under  a  col- 
lege lease  ;  and  the  question  was,  whether  they  passed  to  the 
nephew  under  the  devise  of  "  the  said  hereditaments  and  real 

estate,"  or  under  the  residuary  gift  of  personalty  to  the 
[  625  ]     widow.    Sir  J.  Leach,  M.  E.,  considered  it  to  be  *  plaiii 

upon  the  whole  will,  that  the  testator  meant  to  com- 
prise the  forty  acres  of  leaseholds  under  the  description  of  "  real 
estate;"  he'  observed,  that  the  property  in  question  was  held 
under  a  renewable  lease  from  a  college,  and  had  been  long  in 
the  testator's  family,  and  united  in  occupation  with  the  freehold 
land. 

Of  course,  the  fact  of  the  testator's  having,  in  his  lifetime, 

(o)  This  is  petitio  principii ;  for,  if  the  prior  devise  referred  to  freehold  estates 
only,  there  could  be  iio  difficulty  in  giving  to  this  expression  the  same  restricted 
construction.    Indeed,  the  word  "entailed  "  is  inapplicablfe  to  leaseholds, 

(6)  1  iVly.  &  K.  521.,-  ,  ■ 

c    2  My.  &  K.  759'. 
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parted  with  the  freeholds  which  he  had  when  he  made  his  will, 
so  that  in  event  the  devise  had  nothing  but  leaseholds  to  operate 
upon,  cannot  vary  the  application  of  the  rule;  inasmuch  as  the 
intention  of  the  testator  at  the  period  of  making-  the  will,  is  the 
point  to  be  ascertained,  and  which  cannot  be  elucidated  by  sub- 
sequent events.  Nor  is  there  any  distinction  between  lease- 
holds acquired  before  and  after  the  making  of  the  will,  in  refer- 
ence to  the  rule  under  consideration. 

Leases  for  lives,  being  freehold  interests,  clearly  will  pass 
under  a  general  devise,  with  freeholds  of  inheritance,  unless  an 
intention  to  exclude  them  can  be  collected  from  the  context. 

In  one  case  (a)  it  was  contended,  that  they  did  not  pass  -with 
freeholds  of  inheritance,  under  a  general  devise  of  lands  to  uses 
in  strict  settlement,  on  account  of  the  inapplicability  of  the  limi- 
tations, it  being  impossible  to  entail  them  ; '  but  the  will  con- 
tained other  grounds  of  exclusion.  And  in  the  recent  case  of 
Fitzroy  v.  Howard,  (b)  it  was  decided,  that  freeholds  for  lives 
did  pass  by  a  general  devise  of  lands,  tenements,  and  heredita- 
ments in  certain  counties,  (in  one  of  which  the  property  in 
question  was  situate,)  and  all  other  the  testatorjp  real  estate, 
though  the  devise  contained  limitations  in  tail,  and  the 
testator  *  was  also  seised  of  freeholds  of  inheritance.  [  626  ] 
And  in  the  still  later  case  of  WeigaU  v.  Broome,  (c)  it 
was  held,  that  leaseholds  for  lives  passed  under  a  devise  of  aU 
the  testator's  real  estate  whatsoever  and  wheresover,  although 
some  of  the  limitations  were  inapplicable  thereto,  being  remain- 
ders expectant  on  life  estates,  which  were  given  to  persons  who 
were  the  cestuis  que  vie  in  the  leases. 

Whether  leaseholds  for  years  wiU  pass  with  copyholds  of  in- 
heritance under  a  general  devise,  seems  doubtful. 

In  Roe  ji.  Pye  v.  Bird,  (d)  the  question  was  whether  a  mort- 
gage term  passed  with  copyholds,  under  a  devise  of  all  that  his 
(testator's)  estate  in  B.  to  M.,  and  her  heirs ;  and  it  was  held, 
that  it  did  pass,  principally  on  the  ground  that  the  leasehold  and 
copyhold  lands  had  been  held  together  for  a  great  number  of 
years,  and  that  the  testator  had  contracted  for  the  purchase  of 
the  equity  of  redemption  in  both.  It  is  singular  enough  that 
this  case  was  argued  as  falling  within  the  rule  of  Rose  v.  Bart- 
lett.  The  better  opinion  seems  to  be,  that  the  Courts  would 
not,  by  analogy  to  the  rule,  exclude  leaseholds  from  passing  with 
copyholds  of  inheritance  under  a  general  devise,  although  copy- 
holds are  now  placed  pari  passu  with  freeholds,  in  regard  to  the 

(o)  Sheffield  v.  MulgravB,  5  Durn.  &  E.  571  ;  S.  C.  in  Equity,  2  Ves.  Jun.  526. 
(6)  3  Euss.  225. 

(c)  6  Sim.  99. 

(d)  2  Blackst.  1301. 

1  See  Aylett  v.  Aylett,  1  Wash.  300 ;  "Watkins  v.  Lea,  6  Ves.  633. 
VOL.  I.  47 
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operation  of  such  devise,  (a)  and  the  prineiple  IMght  seem  there- 
fore to  have  applied ;  for  almost  every  Judge  who  has  felt  him- 
self compelled  by  the  anterior  decisions  to  follow  the  rule  in  ques- 
tion, has  denounced  it  as  subverting  the  intention  of  testators  ; 
and  it  is  therefore  not  probable  thait  it  would  be  carried  beyond 
its  letter.  The  question,  indeed,  as  we  shall  presently  see,  can- 
not arise  under  a  will  made  or  republished  since  1837. 
]  627  ]  *  The  second  branch  of  the  proposition  in  Rose  v. 

Bartlett,  "  that  if  the  devisor  hath  no  fee-sim'ple  lands, 
the  lease  for  years  passeth,"  has  been  the  subject  of  little  con- 
troversy, as  it  gives  effect  to  what  is  generally  the  intention  of 
the  testator  in  all  these  cases. 

It  has  even  been  held,  (b)  that  where  a  man  devised  all  his 
"freehold  houses  in  Aldersgate  street,"  to  A  and  his  heirs,  and  he 
had  some  leasehold  but  no  freehold  houses  there,  the  leaseholds 
passed ;  it  being  the  plain  intention  of  the  will  to  pass  some 
houses,  and  the  word  "  freehold  "  should  rather  be  rejected  than 
the  will  rendered  void. 

The  exclusion  of  leaseholds  from  a  general  devise,  where  the 
testator  has  ^eeholds,  founded  as  it  is  on  a  distinction  purely 
technical,  has  been  considered  to  militate  so  strongly  against 
intention,  that  this  rule  of  construction  has  been  abrogated  by 
the  recent  Act  of  the  1  Vict.  c.  26,  the  26th  section  of  which 
provides,  that  a  devise  of  the  land  of  the  testator,  or  of  the  land 
of  the  testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general  man- 
ner, and  any  other  general  devise,  which  would  describe  a  cus- 
tomary copyhold  or  leasehold  estate,  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it,  shall  be  construed  to 
include  the  customary,  copyhold,  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold,  and  leasehold.estates,  or 
any  of  them,  to  which  such  description  shall  extend,  as  the  case 
may  be,  as  well  as  freehold  estates,  unless  a  contrary  intention 
shall  appear  by  the  will. 

Gradually,  therefore,  though  not  very  speedily,  the  rule  of 
construction  in  Rose  v.  Bartlett,  with  its  various  dis- 
[  628  ]      tinctions,  *  will  cease  to  be  a  subject  of  practical  con- 
sideration. 

V.  The  remaining  question  is,  whether  a  devise  or  bequest 
in  general  terms  will  operate  as  an  execution  of  a  power  of  ap- 
pointment over  real  or  personal  estate.*     This  point,  in  regard 

(a)  See  last  section,  611. 

(b)  Day  v.  Trigg,  1  P.  W.  286  ;.  Doe  d.  Dunning  v.  Lord  Cranstown,  T.  T.  1840, 
reported  4  Jur.  683.  , 

1  In  the  case  of  wills,  it  is  now  the  settled  rule,  that  in  respect  to  the  execution  of  a 
power,  there  must  be  a  reference  to  the  subject  of  it,  or  to  the  power  itself ;  unless  it 


DEVISE   OF  REAL -ESTATE.  655 

to  the  former,  depends  on  the  fact  which,  we  have  seen,  deter- 
inines  the  applicability  of  such  a  devise  to-  leaseholds,  namely, 
whether  there  is  any  other  subject  for  its  operation.  Thus,  if  a 
testator,  by  a  will  made  before,  and  not  republished  on  or  since 
the  first  of  January,  1838,  devises  all  his  hereditaments  or  real 
estate,  and  it  appears  that  he  had  no  real  estate  at  the  time  of 
its  execution,  but  that  he  had  a  general  testamentary  power 
over  real  estate,  the  devise  will  operate  as  an  appointment 
under  such  power,  and  that  too,  although  the  testator  has  by 
the  same  will  expressly  exercised  other  powers,  vested  in 
him.  (a) 

On  the  other  hand,  if  the  testator  had  real  estate  on  which 
the  will  could  operate,  it  will  be  presumed  -^that  the  devise  was 
made  with  a  view  to  such  property,  and  not  as  an  exercise  of 
the  power,  (b)  even  though  the  terms  descriptive  of  the  subject- 
matter  of  disposition  are  rather  more  extensive  than  is  required 
to  comprise  the  testator's  own  property.  Thus,  where  a  testa- 
tor having  real  estate,  and  also  a  power  over  real  estate,  devised 
all  his  "  messuages,  lands,  tenements,  and  hereditaments,"  the 
power  was  held  not  to  be  exercised,  though  the  property  of  the 
testator  consisted  of  houses  only,  (c)  It  has  also  been 
decided,  *  that  where  a  testator  who  had  freehold  prop-  [  629  ] 
erty,  and  a  power  over  freeholds  and  copyholds,  de- 
vised his  freehold  and  copyhold  estates,  the  devise  operated  as 
an  execution  of  the  power  with  respect  to  the  copyholds,  (there^ 

(o)  Attorney-General  v.  "Vigor,  8  Ves.  256.      See  also  Standen  v.  Standen,  2  Ves. 
Jan.  589. 

(6)  Sir  Edward  Clere's  case,  6  Co.  176 ;  Bx  parte  Caswall,  1  Atk.  559. 
(c)  Hoste  V.  Blackman,  6  Madd.  190. 

be  in  a  case  la  which  the  will  would  be  inoperative,  without  the  aid  of  the  power.  A 
general  disposition  of  property,  by  will,  would  not  necessarily  include  property  over 
which  the  party  had  only  a  power.  The  will,  however,  in  order  to  execute  a  power, 
'  need  not  contain  in  itself  express  evidence  of  an  intent  to  do  so.  Though  the  will 
does  not  refer  to  the  power,  it  will  operate  as  an  appointment  under  the  power,  if  the 
will  can  have  no  operation  without  the  power.'  4  Kent,  (5th  ed.)  334,  335.  If  a 
married  woman,  having  a  testamentary  power  of  appoiutmept,  makes  a  will,  it  must 
be  intended  to  be  an  exercise  of  the  power,  although  it  contains  no  reference  to  it. 
Churchill  v.  Dibben,  9  Sim.  447 ;  Heyer  v.  Berger,  1  Hoff.  2.  But  see  where  she 
gave  all  to  her  husband.  Lempriere  v.  Valpy,  5  Sim.  108;  Lovell  v.  Knight,  3  Sim. 
275 ;  Bradish  v.  Gibbs,  3  John.  Ch.  523.  If  the  will  does  not  refer  to  the  power  or 
to  the  subject  of  it,  and  if  the  words  of  the  will  can  be  satisfied  without  supposing 
an  intent  to  execute  thff  power,  then,  unless  the  intent  to  execute  the  power  be  clearly 
expressed,  it  is  no  execution  of  it.  4  Kent,  (5th  ed.)  334,  335  j  Bradish  v.  Gibbs,  3 
John.  Ch.  551 ;  Blagge  a.  Miles,  1  Story,  C.  C.  426,  445.  This  last  decision  con- 
tains a  full  and  elaborate  examination  of  the  cases.  See  also  Walker  v.  Mackie, 
4  Euss.  76;  Doe  v.  Koake,  2  Bingh.  497;  S.  C.  6  Barn.  &  Cress.  720;  Eoake  v. 
Denn,  4  Bligh,  N.  S.  22 ;  S.  C.  1  Dow,  N.  S.  437  ;  Sugden,  Powers,  (4th  Lond.  ed.) 
287,e!se9;  Davies  «.  Williams,  3  Nev.  &  Man.  821 ;  Haste  v.  Blackman,  6  Madd. 
190 ;  Lownds  v.  Lownds,  1  Younge  &  Jer.  445  ;  Webb  v.  Honner,  1  Jac.  &  Walker, 
352 ;  Hughes  v.  Turner,  1  Mylne  &  Keen,  666 ;  Ram  on  Wills,  §  22,  p.  208-224 ; 
'Wigfahi  on  Interpretation  of  WillsJTmip;  2," p.  18,  ciscy.;  Andrews  «.  Emmot,  2 
Bro.  C.  C.  (Perkins's  ed.)  297-304,  notes  ;  Attorney-General  v.  Vigor,  8  Ves.  (Sum- 
ner's ed.)^  256,  note;  Naonock  v.  Horton,  7  lb.  391,  note  (6.) 
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being  no  other  property  of  this  description,  on  which  it  could 
operate,)  but  not  as -to  the  freeholds,  (a) 

:  A  general  devise  of  all  the  lands  which  the  testator  had  power 
to  dispose  of,  has  been  held  not  to  extend  to  moneys  to  arise 
from  the  sale  of  lands,  over  which  moneys  the  testator  had 
merely  a  power  of  appointment,  (b) 

And  here  it  may  be  observed,  that  a  clause  of  disposition 
framed  in  general,  but  rather  equivocal  terms,  and  not  very  dis- 
tinctly comprising  real  estate,  may  not  amount  to  an  exercise  of 
a  power  of  appointment,  though  it  might  have  been  held  to 
embrace  realty  to  avoid  intestacy.  Thus,  where  (c)  a  testator 
by  a  will  attested  by  three  witnesses,  devised  all  his  estate  and 
effects  of  whatever  denomination;  Sir  T.  Plumer,  M.  R.,  held, 
that  though  these  words  would  have  passed  any  real  estate  of 
which  the  testator  might  have  happened  to  be  seised,  they  did 
not  demonstrate  an  intention  to  exercise  a  power  over  "real 
estate. 

i  The  principles  regulating  the  construction  of  general  devises 
in  regard  to  the  subject  now  under  consideration,  for  the  most 
part  apply  to  devises  of  lands  circumscribed  by  locality.  Thus, 
if  a  testator  devises  all  his  lands  in  the  parishes  of  A  and  B, 
having  lands  in  A  only,  and  a  power  over  lands  in  A  and  also 
in  B,  the  devise  will  exercise  the  power  over  the  lands  in  B,  but 

not  the  power  over  those  in  A  (d)  And  where  a  tes- 
[  630  ]      tatrix  being  seised  *  in  fee,  of  an  undivided  moiety  of 

lands  in  Surrey,  the  other  moiety  in  which  had  been 
limited  to  her  for  life,  with  remainder  to  such  uses  as  she  by 
deed  or  will  should  appoint,  devised  all  her  freehold  estates  in 
the  County  of  Surrey,  this  devise  was  held  to  ^e  satisfied,  by 
embracing  the  first-mentioned  moiety,  and  did  not  operate  as  an 
appointment  of  the  second,  (e) 

.  The  ground  on  which  a  general  devise  has  been  held  to  ope- 
rate as  an  appointment  of  real  estate,  it  is  obvious,  does  not 
apply  to  personalty ;  (/)  for  as  a  will  of  personal  estate  com- 
prises whatever  property  of  this  description  a  testator  dies  pos- 
sessed of,  without  regard  to  the  period  of  its  acquisition,  it  is 
not  necessarily  to  be  presumed,  that  the  testator  had  any  specific 
property  in  his  view,  when  he  made  it ;  and,  therefore,  even  if 
it  should  happen  that  the  testator  had  no  other  disposable  prop- 
erty at  the  time  of  the  making  of  his  will  or  at  his  death,  than 

(a)  Lewis  v.  Llewellyn,  Turn.  &  Russ.  104. 
:    (61  Adams  v.  Austen,  3  Russ.  461. 

(c)  Jones  V.  Curry,  1  Swanst.  66. 

Id)  Napier  v.  Napier,  1  Sim.  28. 

(e)  Roake  v.  Denn,  4  Bligh,  P.  C.  New  Series,  1.  See  also  Doe  v.  Koake,  2  Bino- 
497 ;  Denn  v.  Roalce,  5  Barn.  &  C.  720.  " 

(/)  Leaseholds,  of  course,  are  undisttnguishable  from  other  personal  estate  in  this 
respect,  though  in  some  cases  they  have  most  inconsidei-ately  been  treated  as  goT- 
erned  by  the  same  principle  as  devises  of  freehold  estates.  See  Grant  v.  Lvman 
4  Russ.  296.  .  l\.^)  '  J        > 
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the  subject  of  the  power,  (a)  or  that  its  exclusion  from  the  will 
will  leave  nothing  for  the  residuary  clause  to  operate  upon,  or 
will  leave  the  personal  estate  inadequate  to  the  payment  of 
pecuniary  legacies,  still  the  will  does  not  operate  as  an  appoint- 
ment under  the  power.  (6)  And  the  circumstance  that  the 
donee,  being  a  married  woman,  has  no  general  testamentary 
capacity,  (but  who,  it  is  to  be  remembered,  may  have 
separate  estate,  disposable  by  will,)  *  has  been  held  [  631  ] 
not  to  constitute  a  ground  for  varying  the  construc- 
tion, (c) 

Of  course,  if  an  intention  to  exercise  a  power  by  a  general. or 
residuary  bequest  can  be  collected  by  implication  from  the 
whole  instrument,  such  construction  will  prevail ;  (d)  but  it  has 
1  been  held,  that  the  bequest  of  a  sum  of  money,  corresponding 
in  amount  to  that  which  is  the  subject  of  the  power,  raises  no 
such  inference,  though  the  testator,  when  he  made  his  wiU,  was 
not  possessed  of  any  other  property  affording  a  fund  for  pay- 
ment ;  as  it  is  possible  that  he  may  have  calculated  on  the 
_  future  acquisition  of  property  adequate  to  satisfy  the  legacy,  (e) 
For  the  same  reason,  the  mention  of  "  money  in  the  funds,"  in 
a  general  bequest  of  personal  estate,  and  the  fact  of  the  testator 
having  no  stock  of  his  own  at  the  date  of  the  will,  wiU  not 
cause  such  bequest  to  operate  as  an  appointment  of  stock,  over 
which  the  testator  had  a  general  power  of  disposition.  (/) 

On  the  other  hand,  the  excepting,  in  a  general  bequest,  of 
part  of  a  fund  which  was  disposable  by  the  testator,  (as  "  £60 
out  of  my  bank  stock,")  has  been  considered  to  denote  an  in- 
tention to  include  in  such  bequest  the  residue  of  the  stock 
which  was  subject  to  the  power,  (g)  Of  course,  parol  evidence 
cannot  be  adduced  to  influence  the  construction  in  any  of  these 
cases,  (h) 

The  preceding  doctrines,  however,  do  not  apply  to  wills  made 
or  republished  since  the  year  1837,  the  Act  of  1  Vict  c. 
26,  (sect.  27,)  having  provided,  that  a  general  *  devise  [  632  ] 
of  the  real  estate,  of  the  testator,  or  of  the  real  estate 
of  the  testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general  man- 
ner, shall  be  construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend,  (as  the  case  may 

(a)  Blackland  v.  Barton,  1  H.  Black.  136  ;  Langham  v.  Nenny,  3  Ves.  467  ;  Croft  v. 
Slee,  4  Ves.  60  ;  Bradly  v.  Westcott,  13  Ves.  44.'5. 

(6)  Andrews  v.  Emmot,  2  B.  C.  C.  297  ;  Bennett  v.  Aburrow,  8  Ves.  609,  [Sum- 
ner's ed.  note  (a).] 

(c)  Lovett  V.  Knight,  3  Sim.  275. 

(d)  Hunloke  v.  Gell,  1  Euss.  &  My.  515. 
le)  Jones  v.  Tacker,  2  Mer.  533. 

(/)  Webb  V.  Honner,  1  Jae.  &  Walk.  352. 
{g)  Walker  v.  Mackie,  4  Buss.  76. 

Ih)  Standen  v.  Standen,  2  Ves.  Jun.  589,  [Suiiiner's  ed.  note  (6).].    And  as  to  the 
subject  generally,  see  further  1  Sugd.  Pow.  6th  ed.  385,  2  Chance  on  Powers,  83. 
47* 
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be,)  which  he  may  have  power  to  appoint  in  any  manner  he  may' 
think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general  manner,  shall 
be  construed  to  include  any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall  extend,  (as  the  case  may 
be,)  which  he  may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the  will. 
.  It  will  be  remembered  also,  that  all  pecidiarities  in  the  execu- 
tion of  testamentary  appointments,  are  abolished  by  section  10, 
which  makes  a  will  attested  according  to  the  statute  sufficient 
for,  as  well  as  requisite  to  the  validity  of  all  such  appointments, 
without  distinction, — a  very  wholesome  provision,  considering 
how  much  litigation  the  elaborate  and  whimsical  requisitions  of: 
testator  and  settlors,  in  this  particular,  had  occasioned  under 
the  old  law. 
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CHAPTER  XXII. 

DEVISES  BY  MOKTGAGEES  AND  TEUSTEES. 

I.  In  Regmd  to  the  beneficial  Interest  in  Mortgages.  As  to  the 
Extinction  of  the  Charge  by  Union  of  Character  of  Mort- 
gagor and  Mortgagee. 

11.  Operation  of  General  Devise  on  the  Legal  Estate  of  Mort- 
gagee or  Trustee. 

Devises  by  mortgagees. 

Whether  beneficial  interest  in  mortgage  will  pass  under  devise  of  lands. 

Principle  governing  the  cases,  [p.  634.] 

Effect  of  devise  of  mortgage  lands  on  beneficial  interest,  [p.  634.] 

Eact  of  the  mortgagee  being  in  possession,  [p.  634.] 

Beneficial  interest  in  mortgage,  held  to  pass  under  devise  of  lands  in  K.  [p.  635.] 

Cases  suggested  in  which  devise  of  mortgage  estate  would  not  carry  beneficial  in- 
terest, [p.  636.] 

Devises  of  land  contracted  to  be  sold,  held  not  to  pass  benefit  of  the  contract, 
[p.  636.] 

Passes  by  word  "  mortgages,"  fp.  637.] 

Charge  when  extinguished  by  union  of  character  of  mortgagor  and  mortgagee, 
[p.  637.] 

Operation  of  a  genlral  devise  on  legal  estate,  [p.  638.] 

Legal  estate  held  to  pass,  [p.  638] 

Case  of  Ex  parte  Sergison,  [p.  639.] 

Opinions  of  Lord  Northington,  Lord  Thurlow,  and  Sir  E.  P.  Arden,  [p.  639.] 

Attorney- General  o.  BuUer,  [p.  639.] 

Decisions  against  the  operation  of  general  devise,  [p.  640.] 

Ex  parte  Brettell,  [p.  640.] 

Rule  finally  established  in  Lord  Braybroke  v.  Inskip,  [p.  641.] 

Trust  estates  will  pass  under  a  general  devise  containing  nothing  inconsistent, 
[p.  641.] 

Lord  Braybroke  v.  Inskip,  [p.  641.] 

Baiubiidge  v.  Lord  Ashburton,  [p.  643.] 

Whether  creation  of  tenancy  in  common  a  ground  of  exclusion,  [p.  643.] 

Eemarks  on  Ex  parte  Whiteacre,  [p.  644.] 

Reservation  of  power  of  appointment,  [p.  644.] 

What  will  exclude  trust  estates  from  a  general  devise,  [p.  644.] 

Charges  of  debts,  executory  limitations,  &c.,  will  exclude  trust  estates,  [p.  645.] 

Devise  confined  to   mortgages  in   which  the  devisor  had  the  beneficial  interest, 
[p.  645.] 

Words  "mortgages"  and  "securities  for  money,''  whether  they  pass  the  legal  estate, 
[p.  646!] 

Case  of  Renvoize  v.  Cooper,  [p.  646.] 

"Securities  for  money"  held  to  include  legal  estate,  [p.  647.] 

Sylvester  v.  Jarmau,  [p.  647.] 

"Mortgages  "  held  not  to  pass  legal  estates,  [p.  647.] 

Galliers  v.  Moss,  [p.  648.] 

"  Securities  for  money  "  similarly  construed,  [p.  648.] 

Ex  parte  Barber,  [p.  648.] 

"  Securities  for  money  "  held  to  pass  legal  estate,  [p.  649.] 

Mather  v.  Thomas,  [p.  649.] 

Legal  estate  held  to  pass  under  words  "  securities  for  money,    [p.  649.J 

Eemarks  on  preceding  cases,  [p.  650.] 
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Mortgage  terms,  when  included  in  a  general  devise,  [p.  650.] 

Kule  as  to  copyholds,  [p.  651.] 

As  to  devises  of  lands  contracted  to  be  sold  by  testator,  [p.  651.] 

Di6Eerence  between  a  vendor  and  a  mere  trustee,  [p.  652.] . 

Remarks  upon  Wall  v.  Bright,  [p.  653.] 

Kffect  on  devise  by  mortgagee,  of  subsequent  forclosure,  [p.  654.] 

Inquiry  whether  equity  of  redemption  be  barred,  material  when,  [p.  655.] 

As  to  mortgages  in  fee — mortgages  for  years,  [p.  655.] 

I.  As  mortgages  are  of  a  complex  nature,  involving  on  the 
one  hand  a  personal  debt,  with  all  the  clairns  and  obligations 
incident  to  the  relation  of  creditor  and  debtor,  and  on  the  other 
an  interest  in  real  estate  for  the  purpose  of  securing  the  debt, 
absolute  at  law  after  forfeiture,  but  redeemable  in  equity,  it 
follows  that  the  testamentary  disposition  of  a  mortgagee  pre- 
sents two  distinct  subjects  for  consideration.^ 

With  respect,  to  the  beneficial  interest  in  the  mortgage,  it  is 
clear  that  a  general  devise  of  lands  will  not  commonly  have  the 
effect  of  including  it.  [a)  The  contrary,  indeed,  is  laid  down  by 
a  respectable  writer,  [b)  but  his  position  is  not  warranted  by 
either  authority  or  principle.  The  case  of  Ex  parte  Sergison,  (c) 
cited  by  him,  does  not  support  it ;  for  the  devisee  was  executor 
and  residuary  legatee,  and  consequently  entitled,  in  that 
[  634  ]  character,  to  the  beneficial  *  interest  in  the  mortgage ; 
besides,  the  only  question  in  the  case  related  to  the 
legal  estate  in  the  lands,  {d)  The  position  is  opposed,  too,  by 
the  established  principle  of  equity,  which  considers  the  mort- 
gagee as  holding  the  land  in  a  fiduciary  charact"  only,  and  the 
estate  as  still  substantially  belonging  to  the^  mortgagor.  The 
person  taking  the  mortgaged  lands,  therefore,  by  devise  or 
descent,  from  the  deceased  mortgagee,  it  is  obvious,  is  a  trustee 
for  the  person  entitled  to  the  money  or  debt,  by  virtue  of  the 
will  or  otherwise,  (e)  unless,  of  course,  both  these  interests 
happen  to  unite  in  the  same  person. 

Nor  is  it,  I  apprehend,  universally  true,  that  an  express  devise 
of  the  lands,  or  (which  seems  to  be  the  same  in  effect)  a  devise 

(a)  Strode  v.  Russell,  2  Vem.  621  :  3  Ch.  Rep.  169;  2  Vent.  851  :  3  JP.  ■V\^.  61  ; 

s  c 

(b)  1  Rob.  on  Wills,  (3d  ed  )  403. 

(c)  4  Ves.  147,  stated  post,  639. 

(d)  Mr.  Roberts  evidently  confounds  the  two  questions ;  his  positions  are  inappli- 
cable to  eitJier. 

(e)  Attorney-General  o.  Meyrick,  2  Ves.  Sen.  44. 

1  Lands  held  by  the  testator,  as  mortgagee  or  trustee,  will  pass  by  the  usual  general 
words  in  a  will,  unless  it  can  be  collected  from  the  language  of  tlie  will,  or  the  pur- 
poses and  objects  of  the  testator,  that  the  intention  was  otherwise.  Ram  on  Assets, 
c.  4,  §  7,  pp.  68,  69 ;  Duke  of  Leeds  w.  Munday,  3  Ves.  (Sumner's  ed.)  348,  note  (a) ; 
4  Kent,  (5th  ed.)  538,  539  ;  Jackson  v.  Delanoy,  13  Johns.  537  ;  Wall  v.  Brii^ht,  1  Jac. 
&  Walker,  474  ;  Galliers  v.  Moss,  9  Barn.  &  Cress.  267;  Lord  Braybrook  v.  Inskip 
8  Ves.  417  ;  Lindsell  v.  Thacker,  12  Sim.  178 ;  Heath  v.  Knapp,  4  Barr.  (Penn.l  228. 
See  Cogdell  i-.  Cogdell,  3  Desaus.  346.  ^  ' 
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of  all  the  testator's  lands  in  a  particular  place,  he  having  no 
other  than  mortgaged  lands  there,  will  carry  the  beneficial  in- 
terest to  the  devisee,  though  the  affirmative  has  been  sometimes 
laid  down  in  very  unqualified  terms,  (a) 

It  is  observable  that  in  the  cases  cited  in  support  of  the  doc- 
trine referred  to,  the  testator  was  in  possession  at  the  time,  (b) 
and  in  most  of  them  the  operation  of  the  devise  was  not  called 
in  question,  the  only  point  being  as  to  the  right  of  redemption. 
The  fact  of  such  possession,  particularly  where  it  has  been  of 
long  continuance,  and  accompanied  with  acts  of  'ownership, 
certainly  strongly  favors  the  supposition  that  the  testator,  in  ex- 
pressly devising  the  property,  means  to  give  the  beneficial  inter- 
est. Having  himself  enjoyed  the  property  beneficially, 
he  can  hardly  but  *  intend  that  his  devisee's  enjoyment  [  635  ] 
should  be  of  the  same  nature,  especially  where  it  is 
given  not  the  devisee  simply  in  fee,  but  to  several  persons 
consecutively  for  limited  estates,  (c)  The  testator,  too,  may  be 
ignorant  whether  the  right  of  redemption,  on  which  the  nature 
of  the  property  depends,  be  barred  or  not ;  and  may  therefore 
choose  to  avoid  using  any  expressions  which  might  be  construed 
into  a  recognition  of  it.  (d)  Indeed,  in  such  cases  there  would 
be  strong  ground  to  contend  that  the  beneficial  interest  would 
pass,  even  Under  a  general  devise  of  lands,  especially  if  there 
were  no  other  lands  to  satisfy  the  devise,  a  circumstance,  how- 
ever, which  would  be  immaterial,  in  regard  to  a  will  which  is 
governed  by  the  existing  law. 

In  Martin  d.  Weston  v.  Moulin,  (e)  Lord  Mansfield  held  that 
a  copyhold  estate,  of  which  the  testator  was  in  possession  as 
mortgagee,  did  not  pass  under  a  devise  of  all  his  "  lands,  tene- 
ments, and  hereditaments,  within  and  parcel  of  the  manor  of 
W."  the  surrender  to  the  use  of  the  will  referring  to  the  prop- 
erty as  subject  to  a  condition  of  redemption  and  surrender; 
and  the  will  containing-  a  recital  that  the  mortgagor  stood  in- 
debted to  him,  and  giving  her  time  for  payment  of  the  debt.  It 
appeared,  moreover,  that  the  testator  was  seised  of  other  lands, 
also  surrendered  to  the  use  of  his  will,  in  the  manor  of  W. 

In  the  case  of  Woodhouse  v.  Meredith,  (/)  Sir  W.  Grant, 
held  that  the  testator's  beneficial  interest  in  leasehold  property 
at  K.,  of  which  he  was  in  possession  as  mortgagee,  and  of 
which  an  assignment  in  trust  for  sale  had  been  executed  to  him, 
passed  under  a  devise  of  aU  his  freehold,  copyhgld,  and  leasehold 

(a)  1  Pow.  Mortg.  Cot. Ed.  409. 

(b)  Clarke  v.  Abbott,  2  Eq.  Ca.  Ab.  606 ;  S.  C.  Barn.  Ch.  Eep.  457.  In  How  v. 
Vignres,  1  Ch.  Rep.  32,  this  fact,  though  not  stated,  seems  yery  probable,  as  the 
object  of  the  suit  was  to  foreclose. 

(c)  Woodhonse  v.  Meredith,  1  Mer.  450. 

(d)  But  now  see  Stat.  3  &  4  Will.  IV.  c.  27,  §  28. 

(e)  2  Burr.  977. 
(/)  1  Mer.  450. 
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[  636  ]  messuages,  farms,  lands,  and  *  tenements  whatsoever 
and  wheresoever,  in  the  county  of  H.  and  the  town  of 
K.,  to  various  limitations,  the  testator  having.no  other  than  the 
mortgaged  lands  at  K.,  though  the  will  contained  a  subsequent 
devise  of  all  estates  vested  in  him  as  mortgagee  or  trustee,  but 
which  was  satisfied  by  other  lands  of  which  the  testator  was 
seised  as  mortgagee.  The  same  observation  applied, to  the  be- 
quest of  securities  for  money,  which  also  occurred,  (a) 

It  is  observable,  that  the  M.  R.  considered,  from  the  nature 
of  the  limitations  and  provisions  in  the  will,  (which  consisted 
of  successive  estates  for  life,  with  an  estate  interposed  in  trus- 
tees to  preserve  contingent  remainders,)  that  if  the  propeirty 
passed  at  all,  it  was  the  beneficial  interest,  and  not  the  mere 
legal  estate  which  was  disposed  of. 

But  cases  might  be  suggested  in  which  an  express  devise  of 
lands,  even  by  a  mortgagee  in  possession,  would  not  carry  the 
beneficial  interest ;  for  instance,  if  the  will  contained  a  specific 
bequest  of  the  mortgaged  debt,  which  would  show  that  the  dev- 
isee of  the  land  was  intended  to  be  a  trustee  for  the  legatee. 
But  it  is  clejir  that  a  general  bequest  of  mortgages  or  securities 
for  money  would  not  haVe  such  effect,  (6)  for,  as  such  a  bequest 
would  pass  after-acquired  property  of  this  description,  the  testa- 
tor is  not  necessarily  presumed  to  have  any  specific  subject  in 
his  contemplation  when  he  makes  his  will. 
r.  And  here  it  may  be  observed,  that  a  devise  by  a  testator  to 
his  wife  of  an  estate  which  he  had  "  lately  contracted  to  sell  to 
A,"  has  been, held  to  be  a  mere  devise  of  the  legal  es- 
[  637  ]  tate,  to  enable  her  to  carry  the  contract  into  *  execu- 
tion, and  did  not  entitle  the  devisee  to  the  purchase- 
money,  (c) 

Upon  the  whole,  it  is  clear,  that  the  proposition  which  states 
that  an  express  devise  of  mortg§ged  lands  will  carry  the  bene- 
ficial interest  in  the  mortgage,  must  be  received  with  some 
qualification. 

In  the  case  of  Wilkinson  v.  Merryland,  (rf)  it  was  doubted 
whether  the  benefit  of  a  mortgage  would  pass  by  the  word 
"  mortgages,"  collocated  with  other  personal  chattels ;  but  the 
affirmative  is  now  perfectly  clear,  (e) 

In  conclusion  of  this  branch  of  the  subject,  it  may  be  observed 
that  where  a  person  having  a  mortgage  or  other  charge  upon 
lands,  becomes  himself  entitled  to  the  inheritance  of  the  lands 

(a)  But  as  to  which,  see  next  note.  '  

(h)  See  Mr.  Justice  Le  Blane's  judgment,  in  Doe  d.  Freestone  v.  Parratt,  6  Durn. 
&  Bast,  652  ;  and  lord  Eldon's,  in  Thompson  v.  Lawlay..  2  Bos.  &  TuU.  314. 
„     (c)  Knollys  V.  Shepherd,  cited  in  \yall  p.  Bright,  1,J^9...&  Wallc.  499,  stated.ante, 
148;, and  see  latter  case,  stated  post.  ,  '  •      .  '      , 

(d)  Cro,.  Car,  447,  449,  4^0 ;  S.  C.  Sir  W.  Jones,  380,  stated  next  chapter! 

(«)  Attorney-Qeneral  i).  Bowyer,  3  Ves.  714  j  Dicks  v.  Lambert,  4  Ves.  730,  fSum- 
ner's  ed.  735,  note  (6).J 
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SO  charged,  a  question  frequently  arises  between  his  representa- 
tives, whether  the  charge  is  to  be  considered  as  subsisting  for 
the  benefit  of  his  personal  representatives,  or  is  merged  for  the 
benefit  of  the  person  taking  the  land.  The  rale  in  these  cases 
is,  that  if  it  be  indifferent  to  the  party  in  whom  this  union  of 
interest  occurs,  whether  the  charge  be  kept  on  foot  or  not,  it  will 
be  extinguished  in  equity  by  force  of  the  presumed  intention, 
unless  an  act  declaratory  of  a  contrary  intention,  and  conse- 
quently repelling  such  presumption,  be  done  by  him.  (a)  But 
if  a  purpose  beneficial  to  the  owner  can  be  answered  by  keep- 
ing the  charge  on  foot,  as  if  he  be  an  infant,  so  that  the  charge 
would  (under  the  old  law,  allowing  infants  to  bequeath 
personal  estate)  be  disposable  by  him,  *  though  the  [  638  ] 
land  would  not ;  (b)  or  a  beneficial  use  might  have 
been  made  of  it  against  a  subsequent  incumbrancer,  (c)  or  the 
other  creditors  of  the  person  from  whom  the  party  derived  the 
onerated  estate ;  (d)  in  these  and  similar  cases,  equity  will  con- 
sider the  charge  as  subsisting,  although  it  may  have  become 
merged  by  mere  operation  of  law.  (e)  And  the  same  rule  ob- 
tains in  favor  of  the  creditors  of  the  person  in  whom  these  in- 
terests centre,  (/)  So  if  mesne  estates  intervene  between  the 
charge  and  the  estate  of  inheritance  of  the  person  entitled  to 
it,  the  charge  will  subsist,  (g) 

II.  We  now  proceed  to  consider  the  operation  of  a  general 
devise,  on  real  estate  vested  in  the  testator  as  mortgagee  or 
trustee.  The  rule  at  length  established,  after  much  fluctuation 
of  authority,  is,  that  such  property  will  pass  under  a  general 
devise  of  lands,  unless  a  contrary  intention  can  be  collected 
from  the  testator's  expressions,  or  from  ~  the  purposes  or  lim- 
itations to  which  he  has  deijj^ted  the  subject  of  disposition.^ 
And  it  is  clear  that  the  circumstance  of  there  being  other 
property  to  which  the  devise  is  applicable,  is  no  ground  of 
exclusion. 

Thus,  in  an  early  case,  (h)  it  is  laid  down,  that  if  a  man 

{a)  Price  v.  Gibson,  1  Ed.  115 ;  Donnisthorpe  v.  Porter,  Id.  621  ;  S.  C.  Arab.  600 ; 
Lord  Compton  v.  Oxendon,  2  Ves.  Jiin.  261. 

(5)  Thomas  v.  Kemish,  2  Vem.  348;  S.  C.  1  Eq.  Ca.  Ab.  269,  pi.  9. 

(c)  GwiUim  v.  Holland,  July  29,  1741,  cit.  2  Ves.  Jun.  263. 

(d)  Forbes  v.  MofFatt,  18  Ves.  384. 

(e)  See  Sir  W.  Grant's  judgment,  Id.  „,..,,■  j 

(/)  Powell  V.  Morgan,  cit.  2  Vem.  208.    See  also  Lord  Northmgtons  judgment, 
in  Donnisthorpe  v.  Porter,  1  Ed.  162. 

(o)  Wyndham  v.  Earl  of  Egremont,  Amb.  753.  „    •  i.     x.  tir 

(h)  Sir  Thomas  Littleton's  case,  2  Vent.  351.  See  also  Marlow  v.  Smith,  2  P.  W.  198. 

-  '  See  ante,  [633,1  650;  note  (i),  and  Jackson  v.  Delancy,  16  Johns.  537,  where  the 
diversity  of  opinion  on  this  subject  found  in  the  modem  chancery  decisions,  is  satisfac- 
torily accounted  for  by  Mr.  Chancellor  Kent,  it  being  shown  that  the  old  cases 
exhibit  an  entire  agreement.  Galliers  v.  Mos^,  9  B.  &  Cress.  267  i  4  Kent,  {5th  ed.) 
538,539. 
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had  but  the  trust  of  a  mortgage  of  lands  inD.  and  had  other 
lands  in  D.  by  a  devise  of  all  his  lands  in  D.  the  trust  would 


[  639  ]  *  In  the  case  of  Ex  parte  Sergison,  (a)  a  testator  who 
was  a  mortgagee  in  fee,  devised  all  the  rest,  residue, 
and  remainder  of  his  estate,  both  real  and  personal,  and  of  what 
nature  and  kind  soever  and  wheresoever,  not  therein  before 
specifically  given,  devised,  and  bequeathed  to  A,  his  heirs, 
executors,  administrators,  and  assigns  forever,  on  the  side  of  his 
mother,  and  appointed  A  executor.  A  was  an  infant.  On 
petition  for  an  order  for  him  to  convey  under  Stat.  7  Anne,  c.  19, 
the  Master  having  reported  that  the  legal  estate  in  the  mort- 
gaged lands  did  not  pass  by  the  devise.  Sir  R.  P.  Arden,  M.  R., 
on  exceptions  taken,  was  of  a  different  opinion ;  though,  as  the 
infant  was  executor,  and  therefore  entitled  to  the  money,  he 
could  not  compel  him  to  convey.  Lord  Loughborough,  C.,  on 
appeal,  also  inclined  to  think,  that  the  estate  passed  by  the  de- 
vise ;  and  it  was  stated  at  the  bar,  that  this  corresponded  with 
the  opinion  of  Lord  Northington  and  Lord  Thurlow,  who  had 
overruled  Lord  Hardwicke's  dictum,  in  Casborne  u.  Scarfe.  (b) 
In  the  principal  case,  however,  the  heir,  under  the  circumstances, 
was  ordered  to  convey ;  the  Chancellor  observing,  that  the  in- 
fant devisee,  when  he  was  of  age,  might  join,  which  would  give 
a  title  quacunque  via. 

In  Attorney-General  v.  BuUer,  (c)  lands  of  which  the  testator 
was  trustee,  were  held  not  to  pass  under  a  devise, 
[  640  ]  whereby  *the  testator,  after  devising  for  the  payment 
of  his  debts  and  other  moneys,  his  lands  and  heredita- 
ments in  very  general  terms,  unto  his  sons  J.  B.  and  F.  B.,  and 
their  heirs  forever,  added,  "  And  all  the  rest  and  residue  of  my 
goods,  chattels,  rights,  credits,  mid  all  my  real  and  personal 
estate  not  hereby  before  given^  devised,  and  bequeathed,  and  all  my 
right,  property,  and  interest  therein,  by  law  or  equity,  I  do  give, 
devise  and  bequeath,  unto  my  sons  J.  B.  and  F.  B."  (rf) — whom 
also  he  appointed  executors. 

Lord  Loughborough  assented  to  the  statement  of  the  bar,  that 
the  rule  was,  that  general  words  would  not  pass  trust  estates, 
unless  there  appeared  to  be  an  intention  that  they  should  pass ; 

(o)  4  Ves.  147. 

\b)  See  Casborne  v.  Scarfe,  1  Atk.  606.  But  it  has  been  suggesfecl  that  Ms  Lord- 
ship may  have  referreB  to  the  beneficial  interest ;  (see  Mr.  Sandeirs's  tiote ; )  and,  per- 
haps, in  regard  even  to  the  legal  estate,  the  position  is, not  erroneous,  as  a  devise,  in 
the  terms  supposed,  would  confer  only  a  life  estate;  and  it  has  never  been  held,  that 
a  general  devise  conferring  less  than  a  fee,  would  operate  to  pass  estates  vested  in  the 
testator  as  mortgagee  or  trustee.  Such  a  question,  of  course,  is  less  likely  to  arise, 
now  that  under  a  will  made  or  republished  since  1837,  an  unrestricted  devise'  will 
carry  the  fee.  i    >  .  i  , 

(c)  5  Ves.  340.      .  1 

(d)  The  direction  to  pay  debts,  &c.,  it  will  be  observed,  does  not  extend  to  the  lat- 
ter devise. 
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in  allusion  to  which,  Lord  Eldon,  in  Lord  Braybroke  v.  Inskip,  (a) 
observed  that  he  did  not  know,  in  his  experience,  of  any  case 
in  which  the  proposition  was  laid  down  so  siarong,  one  way  or 
the  other. 

The  language  of  Lord  Thurlow,  in  Pickering  v.  Vowles,  (b) 
notwithstanding  what  he  said  in  Ex  parte  Sergison  of  his 
Lordship's  opinion,  certainly  seemed  to  favor  the  same  doc- 
trine. 

In  Ex  parte  Brettell,  (c)  too,  Lord  Eldon  was  of  opinion,  that 
an  estate  of  which  the  testator  was  mortgagee  in  fee  in  trust  for 
another  person,  did  not  pass  under  a  devise  of  all  the  rest  of  his 
estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  unto  G.  H.,  his  heirs,  executors,  admin- 
istrators, and  assigns,  forever,  to  and  for  his  and  their  own 
proper  use  and  behoof. 

Of  this  case,  however,  it  is  sufficient  to  observe, 
that  *  the  very  learned  Judge  by  whom  it  was  decided,  [  641  ] 
warrants  us  in  rega,rding  it  as  no  authority  on  the 
general  question,  his  Lordship  having,  on  a  subsequent  oc- 
casion, (d)  remarked,  that  "  it  came  on  on  petition,  and  perhaps 
was  not  so  attentively  considered  as  the  importance  of  the  point 
required." 

The  preceding  cases  had  left  the  subject  in  some  degree  of 
doubt ;  but  the  present  doctrine  was  finally  estabhshed  by  the 
case  of  Lord  Braybroke  v.  Inskip,  (e)  where  real  estate  having 
been  devised  to  trustees,  upon  trust,  to  pay  debts,  and  settle  the 
estates  to  certain  uses ;  the  question  was,  whether  the  estate 
passed  by  the  will  of  the  heir  of  the  surviving  trustee,  who  gave 
.  and  devised  all  his  real  estates  whatsoever  and  wheresoever,  unto 
his  wife  G.,  her  heirs  and  ussigns,  forever,  and  gave  all  his  per- 
sonal estate  to  her;  and  appointed  his  said  wife  and  B.,  exe- 
cutrix and  executor.  The  heirs-at-law  were  two  infants, 
and  a  married  woman.  Lord  Eldon  held  that  the  legal  estate 
passed  by  the  will.  His  Lordship,  after  taking  a  review  of^ 
the  cases,  stated  the  rule  to  be,  that  trust  estates  would  pass- 
under  a  general  devise,  unless  it  could  be  collected,  from  ex- 
pressions in  the  will,  or  purposes  or  objects  of  the  testator,  that 
he  did  not  mean  that  they  should  pass.^  In  this  case,  he  ob- 
served, there  was  no  one  circumstance  to  cut  down  the  effect 
of  the  devise. 

It  seems  that  Lord  Loughborough,  notwithstanding  the  opin- 
ion expressed  by  him  in  Attorney- General  v.  Buller,  concurred 
in  the  rale  laid  down  in  the  last  case.  (/) 

(o)  8  Ves.  435,  stated  post,  541.  (6)  1  B.  C.  C.  197. 

c)  6  Ves.  577,  [Sumner's  ed.  note  (o).l  {d)  8  Ves.  434. 

(«)Id.417.  (/)Id-437. 


'  4  Kent,  (5th  ed.)  538,  539  ;  Jackson  v.  Delancy,  13  Johns.  537. 
VOL.  I.  48 
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It  should  be  noticed,  that  Lord  Eldon,  in  the  course  of  his 
judgment,  in  the  case  of  Lord  Braybroke  v.  Inskip,  frequently 
adverts  to,  and  even  lays  some  stress  upon,  the  circum- 
[  642  ]  stance  of  the  heirs-at-law  being  under  a  disability  *  to 
convey,  and  the  consequent  inconvenience  of  permit- 
ting the  legal  estate  to  descend  to  them ;  his  Lordship  more 
than  once  observing,  that  the  quantum  of  convenience  is  to  be 
estimated  on  each  will.  This  ingredient,  it  is  submitted,  vsrould 
render  the  rule  most  difficult  of  general  application.  If  the 
"  weighing  of  inconveniences  "  were  to  be  made  on  every  partic- 
ular will,  (the  relative  situation  of  the  heir  and  devisee  being 
thrown  into  the  scale,)  it  would  be  impossible  in  any  case  to 
ascertain  the  effect  of  such  a  general  devise  without  evidence  of 
these  facts,  and  where  such  evidence  was  inaccessible,  (as  it 
inevitably  must  be  in  regard  to  wills  occurring  in  the  early 
period  of  a  title,)  the  operation  of  the  devise  must  always  be 
uncertain :  and,  moreover,  the  facts,  when  discovered,  might 
present  such  an  apparent  balance  of  inconveniences,  as  to  ren- 
der it  difficult  to  say  on  which  side  they  preponderated.  Be- 
sides, if  the  inquiry  as  to  the  relative  situation  of  the  devisee 
and  heir  refer,  as  it  necessarily  must,  to  the  period  of  the  making 
of  the  will,  it  is  obvious  that  such  an  alteration  may  have  taken 
place  in  that  situation,  between  the  period  in  question  and  the 
death  of  the  testator,  as  would  render  the  application  of  such  a 
test  not  only  not  beneficial,  but  actually  mischievous,  even  in 
the  particular  cases  "for  the  sake  of  which  the  general  inconven- 
ience attendant  on  a  fluctuating  and  uncertain  rule  is  to  be  in- 
curred. But  such  a  principle  of  construction,  it  is  conceived,  is 
inconsistent  with  authority,  no  less  than  with  general  conven- 
ience :  since  all  the  cases  which  state  the  rule  to  be  that  trust 
estates  will  pass  under  a  general  devise,  unless  the  purposes  be 
inconsistent,  decisively  negative  the  introduction  of  any  addi- 
tional circumstances  into  the  subject  of  consideration.  To  en- 
graft such  a  qualification,  is  to  change  the  rule.  It  is 
•[643]  at  variance,  also,  with  the  principle  *  on  which  Lord 
Eldon,  in  one  instance,  (a)  disclaimed  making  the  cov- 
erture and  infancy  of  devisees  a  ground  for  holding  that  they 
took  beneficially,  and  not  as  trustees.  In  fine,  his  Lordship's 
observations  in  Braybroke  v.  Inskip  seem  to  be  merely  thrown 
in  to  give  additional  weight  to  a  judgment  which,  independently 
of  any  such  reasoning,  stands  upon  irrefragable  grounds ;  and 
has  (we  shall  see)  governed  the  subsequent  decisions  upon  this 
subject. 

Thus,  in  the  case  of  Bainbridge  v.  Lord  Ashburton,  (i)  where 
the  surviving  trustee  under  a  will,  after  devising  certain  specific 
real  estates  to  various  persons,  gave  and  devised  all  his  real 

o)  King  V,  Denison,  1  Ves.  &  B.  275.    See  supra,  p,  510. 
6)  2  You.  &  Col.  248. 


DEVISES   BY   MORTGAGEES   AND   TRUSTEES.  567 

estates,  not  thereinbefore  otherwise  disposed  of,  unto  his  godson 
Alexander  Baring,  (afterwards  Lord  Ashburton,)  his  heirs,  exec- 
utors, adnainistrators,  and  assigns,  according  to  the  tenure  and 
nature  thereof  respectively,  to  and  for  his  and  their  own  use  and 
benefit.  It  was  held,  that  the  trust  estate  passed  under  the  de- 
vise :  Ml-.  Baron  Alderson  remarked,  (in  reference  to  Lord 
Eldon's  reasoning  in  the  case  of  Ex  parte  Brettell,)  that  it 
would  be  a  very  minute  distinction  to  draw  any  line  between 
the  words  "  benefit "  and  "  behoof." 

It  should  seem  that  the  introduction  into  the  devise  of  words 
of  severance,  or  other  expressions  showing  that  the  devisees 
were  to  take  several'  and  not  joint  estates,  wiU  not  prevent  such 
devise  from  operating  on  estates  vested  in  the  testator  as  mort- 
gagee, though  it  is  usual  and  convenient  in  devising  such  prop- 
erty, to  make  the  devisees  joint-tenants,  in  order  that  the 
entirety  may  devolve  to  survivors. 

Thus,  in  Ex  parte  Whiteacre,  in  the  matter  of  Val- 
lis,  *  an  infant,  (a)  where  a  mortgagee  in  fee  devised  all  [  644  ] 
the  residue  of  his  lands  and  hereditaments,  goods  and 
chattels,  mortgages,  moneys,  and  securities  for  money,  and  all 
other  his  real  and  personal  estate  unto  A,  B,  C,  and  D,  to  be 
equally  divided  between  and  amongst  them  as  tenants  in  com- 
mon, according  to  the  nature  of  their  respective  estates ;  it  was 
held  that  the  legal  estate  passed  to  the  devisees  as  tenants  in 
common. 

It  wDl  be  observed,  however,  that  the  devise,  in  this  case, 
contained  the  words  "  mortgages  "  and  "  securities  for  money," 
which,  in  some  recent  cases  presently  noticed,  have  been  held 
to  be  sufficient,  with  a  very  slight  aid  from  the  context,  to 
pass  the  legal  as  well  as  the  beneficial  interest  in  mortgages. 
Whether  the  occurrence  of  these  words  had  any  weight  in  the 
decision  just  stated,  does  not  appear. 

It  is  clear,  that  the  fact  of  the  testator  having  reserved  to  the 
devisee  a  power  of  appointment,  does  not  constitute  a  ground 
for  excluding  mortgage  estates.  Thus,  in  the  case  of  Ex  parte 
Shaw,  (b)  where  the  devise  was  in  the  following  words:  "I  give, 
devise,  and  bequeath  unto  my  dear  wife  Ann,  to  hold  to  her 
my  said  wife,  her  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quality  thereof  respectively,  all  my 
estate  and  interest  therein,  to  and  for  her  own  absolute  use  and 
benefit,  and  to  be  disposed  of  by  her,  by  deed,  will,  or  otherwise, 
as  she  my  said  wife  may  think  fit ; "  and  the  testator  appointed 
his  wife  sole  executrix:  Sir  L.  Shadwell,  V.  C,  held,  that  an 
estate  vested  in  the  testator  as  mortgagee,  passed  by  this  devise. 

The  converse  of  the  rule  established  by  the  preced- 
ing *  cases  is  equally  clear  ;  namely,  that  if  the  prop-      [  645  ] 

(a)  Rolls,  July  22,  1807,  1  Sand.  Uses  and  Trusts,  285. 
(6)  8  Sim.  159. 
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erty  comprised  in  the  general  devise,  be  subjected  to  the  pay- 
ment of  debts,  legacies,  annuities,  or  any  other  species  of 
charge,  or  the  will  contain  any  limitations  or  provisions  to 
which  it  cannot  be  supposed  that  the  testator  intended  to  sub- 
ject property  not  beneficially  his  own,  as  uses  in  strict  settle- 
ment, or  executory  limitations,  or  trust  for  sale,  the  mortgage  or 
trust  lands  will  not  pass,  (a) 

And  it  is  wholly  immaterial  whether  the  testator  has  other 
lands  to  which. the  devise  can  be  applied  or  not ;  for  .in  these 
cases  the  Courts  have  not  adopted  the  principle  applicable  to 
reversions,  that  where,  there  are  oth^r  lands,  to  which  the  incon- 
sistent limitations  can  be  referred,  they  apply  exclusively  to  those 
lands,  redendo  singula  singulis. 

In  Ex  parte  Morgan,  {b)  Lord  Eldon  held,  that  lands  of  which 
the  testator  had  merely  the  legal  estate,  as  heir-at-law  of  the 
preceding  mortgagee,  did  not  pass  under  a  devise  to  trustees  of 
"^  all  such  real  estates  as  are  now  vested  in  me  by  way  of  mort- 
gage, the  better  to  enable  them  my  said  trustees,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor, 
to  recover,  get  in,  and  receive,  the  principal  moneys  and  interests 

which  may  be  due  thereon." 
[  646  ]  *  The  rule  under  consideration,  of  course,  does  not 

deny  the  power  of  a  testator  to  limit  estates  vested  in 
him  as  mortgagee  or  trustee  to  uses  in  strict  settlement,  or  in 
any  other  manner  equally  inconsistent  with  a  due  regard  to  the 
testator's  duty  as  mortgage  creditor  or  trustee;  it  merely  refuses 
to  see  an  intention  so  to  do  in  a  general  devise.  Should  a  tes- 
tator unequivocally  devise  an  estate  vested  in  him  as  mortgagee 
or  trustee,  in  the  manner  suggested,  the  intention  must  prevail :  ^ 
and  it  would  be  left  to  the  persons  who  may  become  damnified 
by  such  a  proceeding,  to  obtain  satisfaction  out  of  the  estate  of 
the  deceased  testator. 

Whether  lands  held  by  a  testator  as  mortgagee  will  pass  by 
the  words  "  mortgages  "  or  "  securities  for  money,"  has  been  the 
subject  of  much  controversy.  The  affirmative  was  Supposed  to 
have  been  decided  in  the  early  case  of  Crips  v.  Grysil ;  (c)  but 
on  a  recent  examination  of  the  record,  [d)  it  appeared  that  the 

(a)  Wynne  v.  Littleton,  2  Ch.  Rep.  51 ;  S.  C.  1  Vera.  3.  But  as  to  this  case,  see 
1  Gov.  Pow.  Mortg.  414;  Duke  of  Leeds  v.  Munday,  3  Ves.  348  ;  Roe  d.  Reade  v. 
Reade,  8  Durn.  &  E.  118;  Ex  parte  Morgan,  10  Ves.  101,  [Sumner's  ed.  note  (a).] 


n.,  where  Lord  Hardwicke  held,  that  a  general  devise  of  real  estate  in  S.  K.  and  M 
and  elsewhere,  in  England,  to  certain  uses,  under  which  an  infant  was  then  entitled  to  aii 
estate  tail,  passed  the  legal  estate  in  lauds  of  which  the  devisor  was  mortgaeee  in  fee 
(6)  10  Ves.  101.  *  * 


(c)  Ci-o.  Car.  37 

(d)  See 


(d)  See  9  Barn.,  &  Cress.  282. 


1  Jackson  v.  Delancy,  13  Johns.  537. 
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wUl  contained,  in  addition  to  the  word  "  mortgages,"  other  ex- 
pressions more  unequivocally  applying  to  the  land.  The  first  of 
the  modern  cases  in  which  this  question  was  agitated,  was  Ren- 
voize  V.  Cooper,  {a)  where  a  testator  devised  all  the  residue  of 
his  freehold  hereditaments,  of  what  nature  or  kiiid  soever,  unto 
his  wife  H.,  her  heirs  and  assigns,  to  sell  and  dispose  of  as  she 
pleased,  and  he  gave  all  the  residue  of  his  bonds,  mortgages, 
and  other  securities  for  money  and  effects,  unto  his  said  wife ; 
Sir  J.  Leach,  V.  C,  held,  that  a  mortgage  in  fee  passed.  He 
observed,  "  It  may  be  that  the  mortgaged  fee  will  not  pass  to 
the  wife,  by  the  residuary  devise  of  the  freehold  estate,  because, 
having  no  mortgage  for  years,  the  subsequent  gift  of  mortgages 
to  the  wife,  marks  this  testator's  intention,  that  it 
should  *  not  pass  by  that  devise.  But  if  this  be  so,  [  647  ] 
I  am  of  opinion,  that  the  mortgaged  fee  will  pass  to  the 
wife  by  the  subsequent  gift  of  mortgages,  and  other  securities  for 
mxmey,  though  coupled  with  personal  property.  In  substance, 
money  secured  by  a  mortgage  in  fee  is  personed  property,  and  a 
gift  of  a  mortgage  securily  for  money,  is  a  gift  of  all  the  testa- 
tor's interest  in  the  money  and  security;  and  will,  therefpre, 
pass  the  fee.i 

It  seems  very  inconclusive  to  say,  that  the  gift  of  "  mortgages" 
shows,  that  the  legal  estate  in  the  land  was  not  to  pass  under 
the  residuary  devise,  inasmuch  as  such  a  bequest  will  comprise 
this  and  every  other  species  of  personal  property,  of  which  the 
testator  might  be  possessed  at  the  time  of  his  death;  and,  there- 
fore, it  affords  no  reason  to  infer  that  he  had  any  specific  mort- 
gage security  in  view.  A  less  disputable  ground,  for  this  part 
of  his  Honor's  decisfon,  seems  to  be,  that  the  residuary  devise 
contained  a  trust  for  sale,  which,  according  to  the  established 
doctrine,  was  sufficient  to  exclude  lands  in  mortgage  from  its 
operation. 

The  case  next  in  chronological  order  is  Sylvester  v.  Jarman,  [b) 
where  a  mortgagee  devised  to  J.  B.  and  his  heirs,  all  the 
rest  and  residue  of  his  freehold  estates,  leasehold 'and  copyhold 
estates,  which  he  might  be  seised  of  at  the  time  of  his  decease, 
either  in  possession  or  reversion,  together  with  all  his  goods  and 
chattels,  moneys,  bonds,  mortgages,  and  debts,  which  might  be 
owing  to  him  at  the  time  of  his  decease,  subject  to  the  payment 
of  his  debts,  legacies,  annuities,  and  funeral  expenses  ;  and  ap- 
pointed J.  B.  executor  of  his  will.  It  was  held,  that  by  the 
devise  in  question,  the  legal  estate  in  fee  in  the  mort- 
gaged premises  did  not  pass  to  J.  B.  but  *  descended  [  648  ] 
to  the  heir-at-law  of  the  testator ;  for  though  the  words 

(a)  6Madd.  371.  (6)  10  Price,  76. 

I  See  Mather  v.  Thomas,  10  Bingh.  44  ;  Attorney-General  v.  Buller,  I  Binn.  93. 
48* 
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of  the  devise  were  large  enough  to  comprise  the  property  in 
question,  the  charge  of  debts,  legacies,  annuities,  and  funeral 
expenses,  by  introducing  a  qualification  incompatible  with  such 
property,  prevented  its  operation  thereon. 

No  attempt  in  this  case  appfears  to  have  been  made  to  argue 
that  the  estate  passed  by  the  word  "  mortgages." 

So,  in  the  case  of  Galliers  v.  Moss,  (a)  where  a  testator  (after 
a  devise  of  his  lands  and  estate  subject  to  charges,  and  upon 
trusts  inapplicable  to  estates,  held  as  mortgagee,  and,  therefore, 
not  capable  of  passing  such  estates,)  bequeathed  all  his  ready 
money,  and  securities  for  money,  personal  estate  and  effects,  to 
certain  trustees,  their  executors,  administrators,  and  assigyis,  upon 
trust  that  they  oi  the  survivor  of  them,  or  the  heirs,  executors, 
administrators  or  assigns  of  such  survivor,  did  and  should  dis- 
pose of  his  stock  in  trade,  &c.,  and  collect  in  and  receive  all 
such  sum  and  sums  of  money  as  should  be  due  and  owing  to 
him  at  the  time  of  his  death,  and  invest  the  same,  also  the  rents 
and  profits  during  "the  minorities  of  certain  persons,  who  were 
devisees  thereof,  in  manner  therein  mentioned.  It  was  hel^, 
that  the  words  "  securities  for  money,"  as  heje  used,  did  not 
operate  on  the  inheritance  in  lands  vested  in  the  testator  as 
mortgagee,  the  words  of  limitation  introduced  into  the  bequest 
being  applicable  to  personalty  only,  and  the  word  "  heirs  "  sub- 
sequently occurring,  being,  it  was  considered,  used  in  reference 
to  the  real  estate  to  which  some  of  the  trusts  (namely,  the  trust 
respecting  the  appropriation  of  the  rents  during  the  minorities) 
extended. 

This  case  was  followed  by  Ex  parte  Barber,  (&)  where  a  tes- 
tator, (a  mortgagee  in  fee,)  (aft^  certain  specific  be- 
[  649  ]  quests,)  *  devised  and  bequeathed  all  his  freehold  here- 
ditaments, and  all  his  ready  money,  securities  for  money, 
and  all  other  the  residue  of  his  personal  estate,  to  trustees,  theii 
heirs,  executors,  administrators,  and  assigns,  upon  trust  to  sell 
the  freehold  estates  and  premises,  and  to  sell,  collect,  get  in,  and 
convert  into  nloney,  his  personal  estate,  and  to  stand  possessed 
of  the  moneys  arising  therefrom,  upon  the  trusts  therein  men- 
tioned ;  Sir  L.  Shadwell,  V.  C,  held  that  the  legal  estate  in 
the  mortgaged  lands  passed  under  the  words  "  securities  for 
money."  He  thought  that  a  plain  intention  was  manifested  by 
the  language  of  the  will,  that  complete  dominion,  for  the  pur- 
pose of  converting  the  whole  estate  into  money,  should  be  given 
to.  the  trustees.  His  Honor  intimated,  that  the  combination  of 
the  two  gifts  of  the  real  and  personal  estate,  and  the  introduc- 
tion of  the  word  "  heirs,"  distinguished  this  case  from  Galliers  v. 
Moss. 

The  last  of  this  series  of  cases  is  Mather  v.  Thomas,  (c)  where 

(a)  9  Barn.  &  Cress.  267.  (6)  5  Sim.  451.  (c)  6  Sim.  115. 
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a  mortgagee  in  fee  devised  and  bequeathed  aU  Ms  messuages  or 
dwelling-houses,  buildings,  chattels  real,  securities  for  money, 
debts  to  him  owing,  and  personal  estate  of  any  nature  or  kind 
soever,  to  A  and  B,  their  heirs,  executors,  administrators,  and 
assigns,  in  trust,  that  they  the  said  A  and  B,  or  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor, 
did  and  should  invest  so  much  thereof  as  consisted  of  money,  in 
their  or  his  names  or  name,  in  government  or  real  securities, 
and  to  apply  the  dividends,  &c.,  in  manner  therein  mentioned ; 
Sir  L.  Shadwell,  V.  C,  intimated  his  opinion  to  be,  that  the 
legal  estate  in  the  mortgaged  premises  passed  by  the  words, 
"  securities  for  money,"  observing,  that  this  case  was 
the  converse  of  Gralliers  v.  Moss,  for  there  *  the  devise  [  650  ] 
was  to  the  trustees  and  their  heirs  ;  and  the  trusts  were 
to  be  performed  by  them  and  their  executors ;  here  the  word 
"  heirs  "  was  applicable  to  the  words  "  messuages  "  or  dwelling- 
houses  ;  but  in  Galliers  v.  Moss,  there  were  no  such  words.  In 
the  face  of  that  case,  his  Honor  considered,  that  he  could  not 
with  propriety  decide  the  present  case  without  obtaining  the 
opinion  of  another  court  of  law.  Accordingly,  a  case  was  sent 
to  the  Common  Pleas,  the  Judges  of  which  certified  their  opin- 
ion that  the  legal  estate  in  the  mortgaged  premises  passed  by 
the  devise,  (o) 

It  appears  then  that  since  the  opposing  decisions  of  Sylvester 
V.  Jarman,  and  Galliers  v.  Moss,  it  has  been  twice  decided,  that 
the  legal  estate  in  fee  of  lands  held  in  mortgage,  will  pass  by 
the  words  "  securities  for  money,"  if  the  word  "  heirs  "  occurs  in 
the  words  of  limitation.  But  though  the  Vice- Chancellor  in 
Ex  parte  Barber  and  Mather  v.  Thomas,  was  glad  to  avail  him- 
self of  this  circumstance,  in  order  to  avoid  collision  with  the 
case  of  Galliers  v.  Moss,  it  is  not  probable  that  the  liberal  and 
convenient  rule  of  conskuction  under  discussion  wiU  eventually 
be  allowed  to  rest  upon  and  be  narrowed  by  such  a  technical 
distinction.  The  sensible  and  convenient  doctrine  would  be, 
that  the  words  "  mortgages,"  "  securities  for  money,"  and  simi- 
lar expressions,  will  comprise  the  entire  benefit  of  a  mortgage 
security,  (including  the  inheritance  in  the  lands,)  unless  a  con- 
trary intention  appears  by  the  context. 

Hitherto  the  point  of  construction  under  consideration,  has 
been  viewed  in  reference  to  mortgages  in  fee.  With  respect  to 
mortgages  for  terms  of  years,  it  is  conceived  they  fall  under  the 
principle  established  by  Rose  v.  Bartlett,  (b)  that  lease- 
holds *  for  years  will  not,  under  the  old  law,  pass  by  a  [  651  ] 
general  devise  of  lands,  unless  the  testator  have  no 
freeholds  on  which  it  might  operate.  If  there  be  no  such  lands, 
or  the  will  be  subject  to  the  new  law,  and  if  the  devise  contain 

(a)  10  Bingh.  44 ;  S.  C.  3  Moore  &  Scott,  684.  (b)  See  ante,  616. 
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nothing  inconsi|j;ent,  and  there  be  no  specific  bequest  which  will 
carry  the  legal  interest  in  the  mortgage  term,  it  is  clear,  that 
such  interest  will  pass  under  a  general  devise.  The  question, 
however,  could  hardly  arise  on  the  mere  legal  interest;  since  it 
would  vest  primarily  in  the  executor,  or  the  administrator  cum 
testamento  annezo,  as  part  of  the  testator's  personal  estate,  and 
it.  is  unlikely,  that  the  legatee  would  claim  his  assent  to  the  be- 
quest, unless  there  was  ground  to  contend,  that  the  bequest  in- 
cluded the  beneficial  interest. 

Estates  of  copyhold  tenure,  held  by  the  testator  in  the  charac- 
ter of  mortgagee  or  trustee,  are  not  distinguishable  from  free- 
holds, in  regard  to  the  effect  of  a  general  devise,  whether  the 
will  is  subject  to  the  old  or  new  law ;  supposing,  of  course,  that 
its  antiquity  is  not  such  as  to  exempt  it  from  the  operation  of 
the  Act  of  55  Geo.  III.  c.  192,  which  first  dispensed  with  the 
necessity  of  a  surrender  to  the  use  of  the  Will,  in  regard  to  tes- 
tator's dying  after  the  passing  of  the  Act. 

It  has  been  sometimes  a  question,  how  far  the  principle  which 
governs  the  construction  of  devises  of  lands  vested  in  a  testator 
as  mortgagee  or  trustee,  applies  to  property  which,  belonging  to 
him  beneficially,  he  has  contracted  to  sell ;  for  though,  in  such 
cases,  the  testator  is,  in  the  event  of  the  contract  being  carried 
into  effect,  a  trustee  for  the  purchaser,  yet,  as  this  may  not  hap- 
pen, and  consequently  the  property  Say  remain  unconverted, 
the  trust  is  of  a  qualified  and  contingent  nature.^  It 
[  652  ]  has  been  decided,  (a)  *  however,  that  if  a  testator,  after 
having  contracted  for  the  sale  of  an  estate,  devises  it 
as,  all  that  his  estate  called  A,  which  he  had  contracted  to  sell, 
the  effect  is  to  vest  in  the  devisee  the  legal  estate  only,  for  the 
purpose  of  enabling  him  to  carry  the  contoact  into  effect  for  the 
benefit  of  the  executor,  -and  does  not  entitle  the  devisee  to  the 
jmrchase-money.  It  is  conceived,  however,  (though  the  point 
did  not  arise  in  the  case  referred  to,)  that  if,  from  any  circum- 
stances, the  contract  had  proved  not  to  be  binding  on  or  had 
been  rescinded  by  the  testator,  the  devisee  would  have  been 
entitled  to  the  land,  and  this  (as  already  hinted)  constitutes  a 
difference  between  the  case,  and  that  of  a  dry  mortgage  and 
trust  estate,  which  renders  the  construction  that  has  been  ap- 
plied to  the  latter,  to  a  certain  extent  inapplicable  to  the  former. 
Thus,  in  the  case  of  Wall  v.  Bright,  (b)  where  a  testator,  after 
having  contracted  for  the  sale  of  an  estate,  devised  all  his  lands 

(a)  KnoUys  v.  Shepherd,  cited  1  Jac.  &  Walk.  499.    Ante,  148. 
(6)  1  Jac.  &  Walk.  494. 


1  See  1  Sugden,  Vend,  and  Purch.  (6th  Am.  ed.)  c.  4,  §  1,  subsee.  38,  et  sen. ;  Lawes 
V.  Bennett,  7  Ves.  Jan.  436  ;  14  lb.  596  ;  Ripley  u.  Waterworth,  7  lb.  436  ;  Seton  u. 
Slade,  lb.  265,  and  note ;  Craig  v.  Scobie,  3  Wheat.  563,  577  ;  Postell  v.  Postell  1 
Desaus.  173.  '  ,  ' 


DEVISES   BY   MORTGAGEES   AND   TRUSTEES.  573 

to  trustees,  upon  trust  to  sell,  with  the  usual  povvers  to  give  dis- 
charges to  purchasers,  (a)  Sir  T.  Plumer,  M.  R.,  held,  that  the 
contracted-for  property  passed  by  the  devise ;  "  Though,"  said 
his  Honor,  "  there  is  a  great  analogy  in  the  reasoning  with 
respect  to  the  will  of  a  naked  trustee  and  that  of  a  constructive 
trustee,  on  the  ground  of  the  impropriety  of  their  attempting  to 
dispose  of  the  estate ;  yet  for  many  purposes,  they  stand  in 
different  situations.  A  mere  trustee  "is  a  person,  who  not  only 
has  no  beneficial  ownership  in  the  property,  but  never  had  any, 
and  could,  therefore,  never  have  contemplated  a  disposition  of 
it  as  his  own.  In  that  respect,  he  does  not  resemble 
*  one  who  has  agreed  to  sell  an  estate,  that,  up  to  the  [  653  ] 
time  of  the  contract,  was  his.  There  is  this  difference 
at  the  outset,  that  the  one  never  had  more  than  the  legal  estate, 
while  the  other  was,  at  one  time,  both  the  legal  and  beneficial 
owner,  and  may  again  become  the  beneficial  owner,  if  anything 
should  happen  to  prevent  the  execution  of  the  contract;  and, 
in  the  interim  between  the  contract  and  conveyance,  it  is  possi- 
ble that  much  may  happen  to  prevent  it.  Before  it  is  known 
whether  the  agreement  will  be  performed,  he  is  not  even  in  the 
situation  of  a  constructive  trustee ;  he  is  only  a  trustee  sub 
modo,  and  provided  nothing  happens  to  prevent  it.  It  may 
turn  out  that  the  title  is  not  good,  or  the  purchaser  may  be  un- 
able to  pay  ;  he  may  become  bankrupt,  then  the  contract  is  not 
performed,  and  the  vendor  again  becomes  the  absolute  owner ; 
here  he  differs  from  a  naked  trustee,  who  can  never  be  benefi- 
cially entitled.  We  must  not,  therefore,  pursue  the  analogy  be- 
tween them  too  far." 

In  this  case,  the  construction  adopted  by  the  Court  was  very 
convenient,  as  it  enabled  the  devisees,  in  performance  of  the 
testator's  contract,  to  convey  the  estate  to  the  purchaser,  which 
otherwise  would  have  descended  to  an  infant,  who,  in  the  then 
state  of  the  law,  could  not,  even  with  the  aid  of  the  Court  of 
Chancery,  have  made  an  effectual  conveyance  to  the  purchaser. 
Still,  however,  it  is  to  be  remembered,  that  a  trust  for  sale  was 
no  less  inappropriate  to  property  which  had  been  actually  sold, 
than  a  devise  in  strict  settlement,  or  any  other  such  limitations 
would  have  been,  though,  as  it  confers  on  the  trustees  an  estate 
in  fee,  it  happened  to  be  more  convenient ;  and  much  of  the  rea- 
soning of  the  M.  R.  would  have  applied,  if  the  devise 
had  been  such  as  to  have  rendered  it  impossible  *  for  [  654  ] 
the  devisees,  without  the  aid  of  the  Court,  (b)  to  make 
an  effectual  conveyance  to  the  purchaser.  He  does,  however, 
more  than  once  advert  to  the  convenience  attending  the  con- 

(o)  But  in  such  case,  the  purchase-money  would  be  payable  not  to  the  trustees  by 
virtue  of  the  devise,  but  to  the  executors  as  part  of  the  personal  estate  of  the  tes- 
tator. 

lb)  1  Will.  IV.  c.  60. 
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struction  on  the  particular  case ;  and  the  prudent  practitioner, 
knowing  the  influence^  which  such  considerations,  whether 
acknowledged  or  not,  do  often  exert  in  questions  of  this  nature, 
wiU  hesitate  too  readily  to  assume  the  application  of  the  same 
doctrine  to  cases  in  which  a  different  result  would  follow.  Nor, 
indeed,  does  it  seem  to  be  altogether  inconsistent  with  sound 
principles  of  construction,  especially  that  rule  which  has  been 
the  subject  of  discussion  in  the  present  chapter,  that  the  fact  of 
the  dcA^se  being  such  as  to  enable  the  devisee  to  carry  the  tes- 
tator's contract  into  effect  or  not,  should  have  some  weight  in 
determining,  whether  it  was  intended  to  apply  to  the  property. 

Where  a  mortgage  in  fee  is  foreclosed  subsequently  to  the 
making  of  a  wUI,  it  is  clear  that  the  equity  of  redemption  so 
acquired  will  not  pass  by  a  will  made  before  and  not  republished 
on  or  since  the  1st  of  January,  1838 ;  and  it  has  been  deter- 
mined, that  the  period  of  foreclosure  is  the  date  of  the  final 
order  of  the  Court,  following  default  of  payment  on  the  day 
appointed,  and  not  the  date  of  the  decree.^  (a)  But  though  the 
equity  of  redemption  subsequently  acquired  by  foreclosure,  will 
not  pass  by  the  will,  it  is  clear  that  the  devise  of  the  legal  estate 
takes  effect,  notwithstanding  the  mere  acquisition  of  the  equity 
of  redemption,  by  this  or  any  other  means.  Where,  however, 
such  equity  is  purchased  by  the  mortgagee,  and  he  and  the 
mcMrtgagor  in  the  usual  manner,  join  in  conveying  the  property 
to  a  release  to  uses,  to  prevent  dower,  for  the  benefit 
[  655  ]  *  of  the  former,  the  devise,  being  in  a  will  which  is 
subject  to  the  old  law,  will  be  revoked,  (b) 

In  one  instance,  (c)  Sir  W.  Grant  held,  that  an  estate  devised 
after  foreclosure,  passed  by  a  description  applicable  to  it  only  as 
a  mortgage  ;  his  Honor  thinking  that  the  intention,  though  inac- 
curately expressed,  appeared  upon  the  whole  will  to  give  the  in- 
terest in  the  land.  And  Sir  L.  Shadwell,  V.  C,  recently  came 
to  the  same  conclusion,  upon  the  same  devise,  (d)  This  was 
simply  a  question  of  intention,  as  the  testator  might,  of  course, 
if  he  chose,  continue  to  describe  it  as  mortgaged  property ;  and 
it  would  pass,  unless  an  intention  appeared,  that  the  devisee 
should  be  entitled,  only  in  case  it  retained  its  mortgage  char- 
acter. 

It  is  obvious  that  the  question,  whether  lands  are  comprised 
in  a  general  devise,  must  frequently  depend  on  the  fact,  whether 
the  testator  had  or  had  not  at  the  time,  acquired  the  equity  of 

'  (a)  Thompson  v.  Grant,  4  Madd.  438. 

(6)  Ante,  140. 

{cj  Silberechild  v.  Schiott,  3  Ves.  &  Bea.  45. 
(a)  Le  Gros  v.  Cockerell,  5  Sim.  384. 


1  See  ante  87,  88  note;  Brigham  v.  Winchester,  I  Metcalf,  390;    Swift  v.  Edson, 
5  Conn.  531  ;  Ballard  v.  Carter,  5  Pick.  112,  117 ;  Fay  v.  Cheney,  14  Pick.  399. 
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redemption  by  length  of  possession  and  non-recognition  of  any 
adverse  title.^  (a)  A  question  of  this  kind  occurred  on  the  will 
of  Sir  George  Downing ;  (6)  and  it  was  held,  that  lands  com- 
prised in  a  certain  old  mortgage  in  fee,  purchased  by  the  testa- 
tor, passed  under  a  general  devise ;  it  being  considered,  that 
from  the  length  of  possession,  under  the  circumstances,  a  release 
of  the  equity  of  redemption  was  to  be  presumed. 

With  respect  to  mortgages  for  years,  the  question  would  be 
somewhat  different;  the  point,  if  material  at  all,  being, 
whether  tiie  equity  of  redemption  was  acquired,  not  *  at  \  656  ] 
the  date  of  the  will,  but  at  the  testator's  decease ;  since 
they  would  pass  under  a  bequest  of  property  of  that  denomina- 
tion, to  which  they  belonged  at  the  latter  period.  Thus,  sup- 
pose a  will  to  contain  a  bequest  of  mortgages  to  A,  and  of 
leaseholds  generally  to  B,  a  mortgage  for  years,  which  was  re- 
deemable at  the  date  of  the  will,  and  which  would  at  that  period 
have  passed  under  the  former  bequest,  having  become,  by  con- 
tinued possession  in  the  lifetime  of  the  testator,  or  by  express 
contract,  irredeemable,  would,  by  this  change  in  the  nature  of 
the  property,  pass  under  the  bequest  of  the  leaseholds.  Such, 
it  %iay  be  collected,  was  the  opinion  of  Lord  Eldon,  in  Attor- 
ney-General V.  Vigor ;  (c)  and  it  seems,  necessarily,  to  result 
from  the  acknowledged  principle,  that  a  general  bequest  of 
chattels  of  a  particular  species  carries  all  the  chattels  of  that 
kind,  which  the  testator  Is  possessed  of  at  the  time  of  his  de- 
cease. And  the  same  principle,  of  course,  would  apply  even  to 
mortgages  in  fee,  if  the  wlU  containing  the  devise  in  question 
were  made  or  republished  on  or  since  the  1st  of  January,  1838. 

(a)  Now  see  Stat.  3  &  4  Will.  IV.  c.  27,  §  28,  and  1  Vict.  c.  28  ;  2  Hayes's  Introd. 
{5th  ed.)  275  and  282. 

(6)  Attorney- General  v.  Bowyer,  3  Ves.  714  ;  S.  C.  5  Id.  300  ;  Attorney-General  v. 
Vigor,  8  Ves.  256. 
.     (c)  8  Ves.  276. 


1  As  to  length  of  time  which  will  bar  an  equity  of  redemption  where  the  mortgagee 
has  been  in  possession  without  any  acknowledgment  of  the  mortgage  title,  see  Trash 
v  White,  3  Bro.  C.  C.  (Perkins's  ed.)  291,  note  (a) ;  Perry  v.  Marston,  2  Xb.  399, 
notes  (a)  and  (6) ;  4  Kent,  (5th  ed.)  187-191 ;  Edsell  v.  Buchanan,  2  Ves.  (Sumner's 
ed  )  83,  note  (6) ;  Acherley  «.  Rowe,  5  lb.  Perkins's  note  (a)  and  cases  cited ;  2  Story, 
Eq.  Jur.  §  1520 ;  Gates  v.  Jacob,  1  B.  Monroe,  308 ;  Hatfield  v.  Montgomery,  2  Por- 
ter 58 ;  Phillips  V.  Sinclair,  20  Maine,  269  ;  Demarest  v.  Wynkoop,  3  John.  Ch.  129; 
Slee  V.  Manhattan  Co.  1  Paige,  48  ;  Fenwick  v.  Macey,  1  Dana,  279  ;  Dexter  v.  Ar- 
nold, 3  Sumner,  152. 
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CHAPTER  XXm. 

"WHAT  GENERAL  WORDS  CARRY  REAL  ESTATE. 

I.   Words  "  Estate  "  and  "  Property,"  and  other  such  Terms — 
where  restrained  by  Association  with  more  limited  Ex- 
pressions to  Articles  ejusdem  generis. 
II.   Where  not  restrained  by  such  Association. 

III.  Whether  restrained  by  Collocation  with  Executorship. 

IV.  Whether  restrained  by  the  Nature  of  Limitations. 
V.   General  untechnical  Words  held  to  pass  Lands. 

VI.   Words  descriptive  of  Personalty  only,  held,  by  Force  of 
Context,  to  include  Real  Estate. 

Words  "  estate,"  "  property,"  &c.,  capable  of  carrying  real  estate. 

Restrained  by  association  with  personalty  in  following  cases. 

"  Goods,  chattels,  leases,  estates,  mortgages,"  &c.  [p.  658.] 

"  Estate,  goods  and  chattels,"  [p.  658.]  # 

"  Estate  and  chattels,  real  and  personal,"  [p.  658.] 

Remark  on  Marchant  v.  Twisden.  [p.  659.] 

"  Stock  in  trade,  &c  ,  andeveryotherthing,  my  propei-iy,  of  what  nature  or  kind  soerer," 
[p.  659.] 

As  to  fact  ot  will  containing  no  other  mention  of  real  estate,  [p.  659.J 

.Words  "  estate  and  effects"  restricted  to  personalty  by  the  context,  [p.  660.] 

"  Rest  and  residue,"  held  not  to  include  real  estate,  [p.  661.] 

"  Estate"  followed  by  an  enumeration  of  particulars  explanatory  and  restrictive  of  it, 
[p.  661.] 

Remark  on  Timewell  v.  Perkins,  [p.  662.] 

"  Property  "  restrained  by  subsequent  explanatory  particulars,  [p.  662.] 

Estate,  property,  &c.,  when  not  restricted  to  personalty,  [p.  663.] 

Cases  in  which  general  words  have  been  held  to  be  unrestricted,  [p.  664.] 

"  Money,  goods,  and  chattels,  and  other  estate,"  [p.  664.] 

"  Wearing  apparel,  &c.,  loith  all  my  other  estate,"  fp.  664] 

"Residue  of  money,  goods,  chattels,  and  estate,  whatsoever,"  [p.  665.) 

Devises  which  include  land,  [p.  665.] 

Lord  Hardwicke's  reliance  upon  the  fact,  that  the  other  words  were  adequate  to  de- 
scribe the  personal  estate,  [p.  665.] 

"  Goods,  estates,  bonds,  debts,"  [p.  666.] 

Residue  of  "  effects,  real  and  personal,"  after  an  express  devise  of  lands,  [p.  666.] 


Remark  on  Hogati  v.  Jackson,  [p.  666.1 

"  Goods  and  chattels,  real  and  personal,  as  houses,"  &e.  [p.  667.1 

Realty  passed  by  the  word  "  estates,"  although  the  word  was  before  used  exclusively 


of  the  particular  subject,  [p.  667.] 
"  Goods  and  chattels,  rights,  credits,  personal,  and  testamentary  estate,"  held  to  pass 

land,  [p.  668.] 
Same  construction  of  nearly  same  words,  [p.  668,1 

Residue  of  "  money,  stock,  property,  and  effects,    held  to  carry  a  fee,  [p.  669.] 
Circumstance  of  there  being  a  prior  desiBe  of  lands,  [p.  669.] 
Although  no  such  devise,  lands  passed  m  following  cases,  [p.  669.] 
Residue  of  "estate,  goods,  and  chattels,"  [p.  670.] 
Residue  of  "  my  property,  goods  and  chattels,"  [p.  670.] 
"  All  my  property  and  effects,"  [p.  670.] 
General  remark  on  preceding  cases,  [p.  671.] 
Devise  associated  with  nomination  to  executorship,  [p.  671.] 
"Overplus  of  my  estate  "  restricted  to  personalty  by  this  association,  fp.  67''  1 
Remark  on  Shaw  v.  Bull,  [p.  672.]  "^ 
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"Executrix  of  all  my  goods,  lands,  and  chattels,"  [p.  672.] 

"  Executor  of  all  my  lands  forever,  and  leasehold  property  not  so  restricted,"  [p.  673.] 

"All  the  property  1  may  die  possessed  of,"  held  to  include  land,  [p.  674.] 

"  All  that  I  possess  in  any  way  belonging  to  me,"  [p.  674.] 

General  rfemark  on  preceding  cases,  [p.  675.] 

Inapplicability  of  limitations,  where  restrictive,  [p.  675.]  ,     • 

"  Estate  "  restrained  to  personalty  by  the  nature  of  the  trusts,  [p.  676.] 

"  Estate  "  not  so  restrained,  fp   677".] 

Inapplicable  expressions  not  restrictive  of  words  "  residue  of  my  estate,"  [p.  677.]   . 

Remark  on  Doe  v.  Chapman,  [p.  677.] 

As  to  clause  intimating  an. intention  to  dispose  of  the  whole  estate,  [p.  677.] 

Diversity  of  judicial  opinion  on  the  excluding  expressions  applying  only  to  person- 
alty, [p.  678.] 

"Estate  or  effects"  confined  to  personalty,  by  nature  of  the  trusts,  [p.  679.] 

Kesulting  trust  for  the  heir,  [p.  680.] 

Real  estate  held  to  pass  by  vague  and  informal  words,  [p.  680.] 

"  Whatsoever  else  I  have  not  before  disposed  of,"  [p.  681.] 

"  All  I  am  worth,"  held  to  carry  land,  fp.  681.] 

Remaj-k  on  Huxtep  u.  Brooman,  [p.  681.] 

"  All  that  i  shall  die  possessed  of,  real  and  personal,"  held  to  pass  realty,  [p.  682.] 

"  Everything  else  I  die  possessed  of,"  [p.  682.] 

"  All  I  may  die  possessed  of,"  [p.  683.] 

"  All  my  effects,"  [p.  684.] 

"  What 'little  I  have  to  call  my  own,"  [p.  684.] 

Words  descriptive  of  personal  estate  only  held  to  carry  land — when,  [p.  684.] 

Word  legaci/  held  to  refer  to  real  estate  antecedently  devised,  [p.  684.] 

Word  "  legacies"  held  to  refer  to  realty  before  devised,  [p.  685.] 

"  Said  eiTects,"  held  to  comprehend  land  preyiously  mentioned,  [p.  685.] 

"  Share,"  "portion,"  &c.,  [p.  685,  note.] 

Word  "  effects  "  held,  upon  the  whole  will,  to  extend  to  real  estate,  [p.  686.] 

Criticism  on  the  word  "  effects,"  [p.  687.] 

"  Said  effects  bequeathed  to  E,"  referred  to  land  before  devised,  [p.  688.] 

Eorce  of  some  referential  expressions,  [p.  688,  note.] 

'■  Said  house,  goods,  and  jchattels,"  (omitting  the  word  lands  before  used,)  did  not 
pass  lands,  [p.  689.] 

Remark  on  Doe  v.  White,  Den  v.  Trout,  and  Roe  v.  Walker,  [p.  689.] 

Direction  respecting  parts  of  real  estate  explanatory  of  doubtful  words,  [p.  690.] 

I.  It  is  obvious  that  the  question,  whether  real  estate  passes 
under  a  devise,  cannot  occur,  unless  the  testator  has  either  used 
terms  not  properly  and  technically  descriptive  of  such  property, 
or  else,  though  using  terms  properly  applicable  thereto,  has  cre- 
ated doubt  by  their  position,  or  their  improper  use  in  other  parts 
of  the  will.  General  expressions,  when  collocated  with  words 
descriptive  of  personal  estate,  are  sometimes  restrained  by  that 
association  to  subjects  of  the  same  species,  agreeably  to  the 
maxim,  noscitur  a  sociis  ;  and  accordingly  we  find  many  instan- 
ces, especially  among  the  early  authorities,  in  which  the  word 
estate,  and  other'such  terms  clearly  capable,  viribus  suis,  of  com- 
prehending real  estate,  (a)  have  been  restrained  by  the  context 
to  personalty.! 

(a)  Barnes  v.  Patch,  8  Ves.  604. 


1  The  word  "  estate "  is  said  to  include  every  kind  of  property,  unless  specially 
restrained.  2  Hill,  Abr.  of  Real  Estate,  528 ;  Turbett  v.  Turbett,  3  Yeates,  187 ; 
Morrison  v.  Semple,  6  Binn.  97 ;  Jackson  v.  Merrill,  6  Johns.  191  ;  Godfrey  v.  Hum- 
phrey, 18  Pick.  539  ;  Rashleigh  v.  Masters,  1  Ves.  Jun.  201 ;  Jackson  v.  Delancy,  11 
Johns.  365. 
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Thus,  in  Wilkinson  v.  Merryland,  (a)  one  having  lands  in  A, 
B,  and  C,  the  latter  being  a  forfeited  mortgage  in  fee,  devised 
the  lands  in  A  and  B  to  several  persons  and  their  heirs,  and 
legacies  ^o  other  persons  ;  and  then  devised  all  the  res't  of  his 
goods,  chattels,  leases,  estates,  mortgages,  debts,  ready-money, 
plate,  and  other  goods  ^  whereof  he  was  possessed,  unto  his  wife, 
after  his  debts  and  legacies  were  paid ;  and  made  her  executrix. 
It  was  urged,  that  the  fee  simple  in  the  lands  in  C  passed  by 
the  words  "  estates  "  and  "  mortgages."  But  the  Court  ( Ckoke, 
Jones,  and  Berkeley,)  were  of  opinion,  that  these  words,  being 
coupled  with  personal  things,  must  have  meant  estates  and 
mortgages  for  years  ;  and  rather  by  reason  of  the  words, "  where- 
of I  am  possessed"  (b)  which  weie  applicable  more  properly  to 
personal  than  to  real  estate. 

So,  in  ClifFe  v.  Gibbons,  (c)  Lord  Chancellor  Cowper  expressed 
an  opinion,  that  a  devise  of  all  the  testator's  ''  estate,  goods,  and 
chattels,"  did  not  pass  land,  where  there  had  been  no  mention 
of  land  before ;  but  that  it  did,  where  land  had  been  devised 
in  a  preceding  part  of  the  will.  The  former  proposition  is 
clearly  inconsistent  with  several  decisions,  particularly  Tanner 
V.  Morse,  (d)  Doe  d.  Wall  v.  Langlands,  (e)  stated  in  the  sequel. 

In  Marchant  v.  Twisden,  (/)  a  testator,  after  bequeathing 
several  pecuniary  legacies,  devised  thus  :  "  AU  the  rest  and  resi- 
due of  my  estate  and  chattels,  real  and  personal,  I  give 
[  659  ]  and  devise  to  my  wife,  whom  I  make  to  be  *  my  execu- 
trix." The  Lord- Keeper  held,  that  the  lands  did  not 
pass ;  for,  in  the  first  part  of  the  will,  the  iestator,  having  given 

(a)  Cro.  Car.  447,  449  ;  S.  C.  Sir  W.  Jones,  380. 

(6)  But,  as  to  these  words,  see  Hogaii  v.  Jackson,  Cowp.  299 ;  Pitman  v.  Stevens, 
15  East,  505  ;  Noel  v.  Hoy,  5  Madd.  38,  all  stated  post. 

(c)  2  Lord  Eaym.  1326. 

(d)  Gas.  Temp.  Talb.  284,  post,  699. 

(e)  14  East,  370,  post,  670. 
(/)  Gilb.  Eq.  Ca.  30. 


As  to  the  force  of  the  word  "  estate,*'  see  further,  Barnes  v.  Patch,  8  Ves.  (Sumner's 
ed.)  604,  Perkins's  note  (a),  and  cases  cited;  Godfrey  v.  Humphrey,  18  Pic*.  539  : 
Blagge  V.  Miles,  1  Stoi-y,  C.  C.  426. 

Sometimes  the  word  "estate"  is  enumerated  with  others,  all  descriptive  of  personal 
or  chattel  interests,  so  as  to  exclude  real  estate.    ^Sometimes  it  is  used  as  a  word  of 
local  description,  as,  my  estate  at  such  a  place.    But  where  it  can  be  construed  to  intend 
all  one's  real  estate,  without  restriction,  it  carries  a  fee.     Godfrey  v.  Humphrey  18  ' 
Pick.  539.     SeeFoxw.  Phelps,  17  Wendell,  393. 

1  Where  a  testator  made  a  will,  in  which  personal  property  only  was  mentioned, 
and  there  remained  some  not  specifically  bequeathed,  and  there  were  no  words  show- 
ing an  intent  to  devise  all  his  estate — it  was  held,  that  a  clause  giving  and  bequeathing 
to  B.  all  the  residue  of  his  furniture  and  estate,  whatever  and  wherever  it  was,  did  not 
give  the  real  estate  as  against  the  heirs.  Ballard  v.  Goffe,  20  Pick.  252.  In  Hunt  v. 
Hunt,  4  Gray,  193,  Shaw,  C.  J.,  said :  "  When  the  words  '  property '  and  '  estate '  have 
been  held  to  be  limited  to  personal,  we  think  it  has  been  where  there  were  qualifying 
words,  or  where  these  general  terms  were  so  connected  or  mixed  with  words  expressing 
only  things  personal,  as  to  limit  their  meaning." 
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only  legacies  and  not  lands,  by  th^residue  of  his  "  estate,"  must 
be  intended  estate  of  the  same  nature  as  that  before  devised. 
The  devise  was,  as  if  he  had  said,  "  all  the  rest  of  my  estate, 
■whether  chattels  real  or  personal." 

No  case  has  gone  so  far  as  this  in  restraining  the  word  estate. 
Nothing  was  more  obvious  than  to  consider  the  word  "  real "  as 
applying  to  "  estate,"  and  "  personal "  to  "  chattels,"  correspond- 
ing as  they  respectively  do  in  local  order ;  and  such,  it  is  confi- 
dently apprehended,  would  be  the  construction  of  the  devise  at 
this  day.  Indeed,  in  subsequent  cases,  the  real  estate,  we  shall 
see,  has  been  held  to  pass  by  words  of  far  inferior  force,  (a) 

The  next  authority  for  the  restricted  construction  is.  Doe  d. 
Bunny  v.  Rout,  (b)  where  the  words  of  the  will  were  as  follows  : 
"  I  devise  my  jusi;  debts  of  every  sort,  with  my  funeral  expenses, 
to  be  paid  and  properly  discharged  by  my  executrix  hereinafter 
named ;  and  subject  thereto  I  give  and  bequeath  unto  my  sister 
A.  R.  ail  my  stock  in  trade,  household  goods,  wearing  apparel, 
ready  money,  securities  for  money,  and  every  other  thing,  my  prop- 
erty, of  what  nature  or  kind  soever,  to  and  fot  her  own  proper 
use  and  disposal ; "  and  the  testator  appointed  A.  R.  executrix. 
The  Court  of  Common  Pleas  held,  that  an  intention  to  pass 
land  could  not  be  clearly  collected  from  these  words. 

It  deserves  notice,  that  in  the  last  three  cases,  in  which 
tlie  words  "  estate  "  and  "  property  "  were  confined  *  to  [  660  ] 
personal  estate,  in  consequence  of  the  society  in  which 
they  were  found,  there  was  no  preceding  devise  or  mention  of 
real  estate  ;  a  circumstance  which,  though  not  conclusive,  was  in 
each  instance  adverted  to,  and  has  generally  been  considered  as 
having  weight  in  the  exclusion  of  real  estate,  by  demonstrating 
that  the  testator  had  not  property  of  that  species  in  his  contem- 
plation when  he  made  his  will. 

In  the  case  of  Woollam  v.  Kenworthy,  (c)  however,  the  word 
"  estate  "  in  a  residuary  clause,  was  restricted  to  personal  prop- 
erty, by  the  controlling  effect  of  the  context,  although  the  will 
contained  a  specific  devise  of  lands. 

The  testator,  after  devising  a  fee-farm  rent  to  trustees,  upon 
formeil  trusts  for  sale,  and  directing  his  household  furniture,  &c., 
to  be  sold,  declared,  as  to  the  money  to  arise  from  the  sale  of  the 
rent  thereinbefore  devised  in  trust  to  be  sold,  as  also  the  moneys 
to  arise  from  the  sale  of  his  household  furniture,  &c., "  and  from 
all  other  his  estate  and  effects,  of  what  nature  or  kind^  soever  and 
wheresoever,"  that  the  same  should  be  chargeable  with  his  lega- 
cies ;   and  the  residue  divided  into  shares,  which  the  testator 

(a)  Hoean  w.  Jackson,  Cowp.  299;  Hopewell  i>.  Ackland,  1  Com.  164;  Huxtep  v. 
Brooman,  1  B.  C.  C.  437,  [Perkiqs's  ed.  note  (')  ] ;  Pitman  v.  Stevens,  15  East,  505, 
all  stated  post. 

(6)  7  Tannt.  79.  -  • 

(c)  9  Ves.  137. 
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bequeathed  to  various  personf.  There  was  the  usual  authority 
to  the  trustees  to  give  receipts  to  the  purchasers  of  the  fee'farm 
rent.  Lord  Eldon,  .after  premising  that  the  question  whether 
the  words  "  all  my  estate  and  effects  "  will  include  real  estate  or 
not,  depends,  first,  on  the  immediate  context  of  the  will,  second- 
ly, on  the  general  form  and  scheme  of  the  will  as  demonstrating 
the  intention,  h^ld,  that  the  testator,  who  had  anxiously  devise'd 
certain  real  estate  to  trustees  upon  particular  trusts  for  sale, 
could  not  be  understood  to  mean  that  another  estate 
[  661  ]  should  be  clothed  with  the  same  *  trusts  in  the  hands 
of  the  heir,  by  the  mere  insertion  of  the  word  "  estate."  ^ 
In  the  case  of.  Bebb  v.  Penoyre,  (a)  real  estate  was  held  to 
be  included  in  a  devise  of  the  rest  and  residue,  on  the  ground  of 
the  restraining  effect  of  the  immediate  conte:?t,  although  there 
was  a  previous  devise  of  land  in  the  same  will. 

The  testator,  after  various  devises  and  bequests,  concluded 
his  will  in  the  following  words  :  "  I  order  the  lease  bf  my 
house,  with  all  the  furniture,  (except  the  eight' worked  chairs,) 
to  be  sold,  and  all  the  rest  and  residue  to  be  divided  among  the 
four  daughters  of  A,  share  and  share  alike ;  and  I  appoint  C 
and  D  executors."  It  was  contended,  that  the  reversion  in 
fee,  [b)  of  a  moiety  of  certain  houses  devised  by  the  will  for  the 
life  of  the  devisee,  passed  by  the  words  "  rest  and  *residue." 
But  Lord  EUenborough  thought  that  these  words,  in  the  place 
in  whicl;i  they  stood,  and  so  accompanied,  must  mean  property 
of  a  similar  nature  to  the  lease  of  the  house  and  furniture  be- 
fore mentioned,  that  is,  his  personal  estate.  He  considered  the 
division  ordered,  was  to  be  made  by  the  executors  immediately 
afterwards  named.^ 

In  the  two  next  cases,  the  general  words  were  followed  by  an 
enumeration  of  particulars,  which  were  held  to  be  explanatory 
and  restrictive  of  the  prior  expressions.  Thus,  in  Timewell  v. 
Perkins,  where  (c)  a  testator  devised  in  these  words,  "  All  those 
my  freehold  lands,  with  the  messuages,  &c.,  now  in  the  occupa- 
tion of  L.,  and  aU  other  the  rest  and  residue  and  remainder  of 
my  estate,  consisting  in  ready  money,  plate,  jewels,  leases,  judg- 
ments, mortgages,  or  in  any  other  thing  whatsoever  or 
[  662  ]  wheresoever,  I  *  give  unto  A.  H.  and  her  assigns  for- 
ever." In  the  preamble  of  the  will  occurred  the  clause, 
"  as  touching  the  personal  estate  with  which  it  hath  pleased  God 

(a)  11  East,  160. 

(6)  As  to  the  operation  of  these  words  to  carry  a  fee,  see  post. 

(c)  2  Atk.  102.     See  also  Doe  v.  Rout,  7  Taunt.  79,  ante,  659. 

^  See  Birdsall  v.  Applcgatc,  1  Spencer,  244. 

2  But  In  a  case,  where  the  testator  used  the  following  words  :  "  I  direct  that  all  the 
reinainder  of  the  rents,  profits,  and  residue  of  my  estate,  be  divided  between  A,  B,  and 
C,"  it  was  held,  that  tfce  premises  in  question,  being  a  four-acre  lot,  not  specifically 
disposed  of,  passed  to  the  devisees.    Deu  v.  Drew,  2  Green,  68. 
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to  bless  irie,  I  dispose  thereof  as  follows."  The  question  was, 
whether  land  not  described  in  the  will  passed  under  the  residu- 
ary clause.  Mr.  Justice  Fortesque  held  that  it  did  not,  relying 
on  the  analogy  of  the  case  to  Wilkinson  v.  Merryland.   , 

In  the  case  just  stated,  there  was  a  preceding  specific  devise 
of  land ;  but  the  intention  to  confine  the  word  "  estate"  to  per- 
sonalty, was  inferred  from  the  subsequent  explanatory  words  of 
description ;  which,  however,  were  themselves  followed  by  ex- 
pressions scarcely  less  strong  than  many  which  have  been  held 
sufficient  to  include  real  estate,  (a)  Perhaps  the  introductory 
clause,  referring  to  personal  estate  only,  may  be  considered  a  cir- 
cumstance of  distinction ;  but  that  is  rendered  almost  nugatory 
by  the  subsequent  specific  devise,  which  carried  the  dispositions 
of  the  will  beyond  personal  estate.  The  case  of  Timewell  v. 
Perkins  is  unquestionably  a  strong  case,  and  has  generally  been 
much  relied  upon  as  an  authority  for  the  restricted  construction 
on  subsequent  occasions. 

So,  in  Roe  d.  Helling  v.  Yeud,  (b)  where  a  testator,  after  giv- 
ing certain  legacies,  and  appointing  certain  persons  executors, 
added,  "  and  to  whom  I  give  all  the  remainder  of  my  property 
whatever  and  wheresoever,  to  be  equally  divided  amongst  them, 
share  and  share  alike,  after  their  paying  and  discharging  the 
before-mentioned  annuities,  legacies,  debts,  and  demands,  or  any 
I  may  hereafter  make  by  codicil  to  this  my  will,  all  my  goods, 
stock,  bills,  bonds,  book  debts,  and  securities,  in  the 
Witham  Drainage,  *  in  Lincolnshire^  and  funded  prop-  [  663  ] 
erty."  The  question  was  whether  real  estate  passed. 
The  Court  held  that  it  did  not ;  considering  that  the  enumera- 
tion at  the  end  of  the  clause  was  explanatory  of  the  words  ".re- 
mainder of  my  property." 

The  two  preceding  cases,  Timewell  v.  Perkins,  and  Eoe  v. 
Yeud,  were  much  relied  upon  by  Gibbs,  C.  J.,  in  the  subsequent 
case  of  Doe  v.  Rout,  (c)  already  stated. 

II.  But  it  is  not  to  be  inferred  from  the  preceding  cases,  that 
the  words  estate  and  propertyi  and  others  of  the  like  import, 
when  accompanied  by  words  descriptive  of  personal  estate 
merely,  are  by  that  association  invariably  restricted  to  property 
ejusdem  generis.^     On  the  contrary,  the  presumption  generally 

(a)  See  Hopewell  v.  Ackland,  1  Com.  164;  stated  post,  680,  with  which  compare 
the  case  above  stated. 

(6)  2  Bos.  &  Pull.  New  Rep.  214. 
(c)  7  Taunt.  79,  ante,  659. 


1  Clark  V.  Hyman,  1  Dev.  382.  The  words  "my  property,"  where  there  are  no 
other  words  to  explain  or  control  them,  are  sufficient  to  pass  allthe  real  and  personal 
estate  of  the  testator.  Jackson  v.  Hausel,  17  Johns.  281.  See  Den  v.  Payne,  5, 
Hayw  104.  "All  my  property  of  every  description,"  carries  money,  choses  in  action, 
and  everything  of  which  the  testator  has  a  right  to  dispose.  Hurdle  v.  Outlaw,  2  Jones 
Eq.  (N.  Car.)  75. 

49  * 
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is  against  such  a  construction,  as  it  supposes  the  testator  to  use 
words  in  another  sense  than  that  which  judicial  construction 
has  giVen  to  them,  and  frequently  in  a  sense  which  is  fully  ex- 
pressed in  the  context,  and  therefore  renders  them  inoperative. 
It  should  be  observed,  however,  that  the  circumstance  of  there 
being  other  words  adequate  to  carry  the  whole  personal  estate, 
always  affords  an  argument  for  making  the  words  under  con- 
sideration include  land,  since  the  contrary  construction  reduces 
them  to  silence  ;  an  argument  upon  which,  it  will  be  seen,  great 
stress  was  laid  by  Lord  Hardwicke,  in  the  case  of  TUly  v. 
Simpson,  (a)  stated  in  the  sequel.  But  it  must  be  rememberedj 
that  the  fact  of  the  word  being  wanted  to  give  completeness  to 
the  disposition  of  the  personal  estate,  does  not  raise  so  strong 
an  argument  in  favor  of  the  restrictive  construction  ; 
[  664  ]  *  since  there  is  no  reason  why  a  testator  should  not 
have  used  the  word  for  both  purposes. 

The  following  cases  seem  fuUy  to  sustain  the  position  that  to 
warrant  the  confining  of  the  word  "  estate  "  and  other  such  ex- 
pressions to  personal  estatCj  there  must  be  a. clear  indication  of 
an  intention  in  the  will  so  to  confine  them  ;  for  where  this  indi- 
cation has  been  wanting,  or  has  been  less  clear  than  in  the  pre- 
ceding cases,  the  words  have  been  held  to  be  used  in  their 
proper,  i.  e.  their  unrestricted  sense. 

Thus,  in  Terrel  v.  Page,  (b)  where  the  testator  bequeathed 
certain  legacies,  and  devised  some  lands,  and  then  devised  as 
follows :  "  All  the  rest  and  residue  of  my  money,  goods,  and 
chattels,  and  other  estate  whatsoever,^  I  give  to  J.  S.,  whom  I 
make  my  executor ; "  it  was  held,  that  the  lands  not  previously 
devised  passed  under  the  latter  clause.- 

S,o,  in  Scott  V.  Alberry,  (c)  where  the  testator,  "  as  touching 
the  worldly  estate  it  had  pleased  God  to  bestow  "  upon  him, 
devised  in  these  words :  "  I  give  to  my  cousin  T.  S.,  all  that 
my  parcel  of  land  lying  in  W.  A.  Item,  I  give  to  my  said 
cousin  T.  S.,  my  wearing  apparel,  linen,  books,  with  all  other  my 
estate  whatsoever  and  wheresoever,  not  hereinbefore  given  and 
bequeathed ;  and  hiiii,  the  said  T.  S.,  I  make  the  sole  executor 
of  this  my  will  for  performing  the  same."  The  question  was, 
whether  the  reversion  in  fee  in  the  lands  in  W.  A.,  before  de- 
vised to  T.  S.,  (d)  which  were  copyhold,  surrendered  to  the  use 
of  testator's  will,  passed  under  the  latter  devise ;  and  it  was 
held -that  it  did. 

(a)  2  Durn.  t^  East,  659,  n.,  post,  665. 

(6)  1  Ch.  Cas.262;  S.  C.  1  Eq,  Ca.  Ab.  209,  o.  11. 

(c)  Com.  Eep.  337  ;  S.  C.  8  Vin.  Ab.  228,  pi.  14. 

\d)  As  to  indefinite  devises,  see  post. 


'  See  Midland  Counties  Eailway  Co.  v.  Oswin,  1  CoUyer,  Ch.  74. 
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*  Again  in  Tilley  v.  Simpson,  (a)  where  a  testator,  [  665  ] 
after  declaring  his  intention  to  dispose  pf  all  his  worldly 
estate,  and  making  several  devises  to  different  persons,  devised 
all  the  rest  and  residue  of  his  money ■,  goods,  chattels,  and  estate 
whatsoever ;  Lord  Hardwicke  held,  that  the  fee  passed ;  he 
said,  where  the  Court  had  restrained  the  word  "  estate"  to  per- 
sonal estate  only,  it  had  been  where  the  intention  of  the  testa- 
tor that  it  should  be  so  used,  had  appeared ;  as  where  it  had 
stood  coupled  with  a  particular  description  of  part  of  the  per- 
sonal estate,  as  a  bequest  of  all  mortgages,  household  goods, 
and  estate,  in  which  the  preceding  words  were  not  a  fuU  descrip- 
tion of  the  personal  estate  ;  that  if  the  testator  had  said,  "All 
the  rest  and  residue  of  my  personal  estate  and  estates  what- 
soever," a  real  estate  would  have;  passed ;  that  this  bequest 
amounted  to  the  same,  for  the  word  "  chattels  "  is  as  full  a  de- 
scription of  the  personal  estate  as  the  words  ^^ personal  estate ; " 
that  therefore,  when  he  had  used  words  comprehending  all  his  per- 
sonal estate,  and  then  made  use  of  the  word  "  estate,"  that  word 
would  carry  a  real  estate.  That  the  word  "  whatsoever  "  was 
used  here,  which  was  the  same  as  if  he  had  said  of  whatever 
kind  it  be  ;  and,  if  that  had  been  the  case,  it  would  most  cer- 
tainly have  carried' the  real  estate.  His  Lordship  observed,  that 
the  case  of  Terrel  and  Page  was  very  material  to  the  present 
question,  and  he  thought  could  not  be  distinguished ;  the  only 
difference  was,  in  that  case  there  was  the  word  "  other,"  which 
he  did  not  think  could  distinguish  it.  If  the  devise  had  been, 
and  all  the  rest  and  residue  of  my  household  goods,  mortgages^ 
and  Oill  other  estate,  he  did  not  think  the  words  would 
have  extended  to  the  testator's  real  estate.  *  So,  in  [  666  ] 
Jongsma  v.  Jongsma,  (6)  whefe^  testator  gave  to  his 
executors  "  all  his  goods,  estates,  bonds,  debts,  to  be  .sold."  The 
question  was,  whether  this  would  pass  a  copyhold-  estate  sur- 
rendered to  the  use  of  the  will.  Sir  Lloyd  Kenyon,  M.  R.,  said 
that,  according  to  the  case  of  Tilley  v.  Simpson,  (c)  wherever 
the  word  "estate"  or  "estates"  was  restrained  to  personalty, 
it  was  done  upon  the-  ground  of  the  testator's  showing  his  in- 
tention by  joining  it  with  words  which  related  to  personalty 
only ;  but  on  the  other  hand,  where  such  other  words  were  in 
themselves  sufficient  to  pass  all  the  personal  estate,  then  in  order 
to  give  some  effect  to  the  word  "  estate,"  it  was  holden  to  pass 
realty.  In  this  case,  the  word  "  goods  "  seemed  to  be  sufficiently 
comprehensive  ;  and  the  copyhold,  therefore,  passed  by  the  word 
"  estates." 


(a)  In  Chancery,  1746,  before  J-ord  Hardwicke,  stated  2  Darn.  &  E.  659,  n. ;  and 
see  1  Cox,  362. 

(6)  1  Cox,  362.  See  also  Smith  v.  Coffin,  2  H.  B.  445 ;  Roe  d.  Penwarden  v.  Gil- 
bert, 3  Brod.  &  Bing.  85 ;  Churchill  v.  Dibben,  9  Sim.  447,  u. 

(c)  Which  he  denominated  Tiddy  v.  Simms. 
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• 

In  Hogan  v.  Jackson,  (o)  a  testator,  after  commencing  ,Uis  will 
with  the  words,  "  as  to  my  worldly  substance,"  devjsed  certain 
lands  to  his  mother,  M.,  for  life,  and,  after  giving  certain  lega- 
cies, to  be  raised  out  of  those  lands,  concluded  as  follows  ;  "  I 
give  and  bequeath  unto  my  dearly  beloved  mother,  M,,  all 
the  remainder  and  residue  of  all  the  effects,  both  real  and 
personal,  which  I  shall  die  possessed  of."  It  was  contended,,  that 
the  words  "real  effects  "  meant  real  chattels,  and  that  the  words 
"  bequeath,"  "  effects,"  and  possessed,"  were  applicable  rather 
to  personal  than  real  property ;  but  the  Court  held,  that  the 
clause  amounted  to  a  disposition  of  the  whole  of  the  testator's 
real  and  personal  estate. 

This  is  a  strong  decision,  and  has  been  much  cited  in  subse- 
quent cases.  It  is  clear,  however,  that  the  word  effects,, 
[  667  ]  *  without  real,  will  not,  proprio  vigore,  comprehend 
land,  though  followed  by  the  words,  "  of  what  nature, 
kind,  or  quality  soever."  (b) 

In  Grayson  v.  Atkinson,  (c)  a  testator,  prefacing  his  will  with 
the  expression,  "as  to  all  my  temporal  estate,"  gave  certain 
legacies,  and  directed  A  to  sell  any  part  of  hia  real  and  personal 
estate  for  the  payment  of  -his  debts  and  legacies  ;  and,  as  to  all 
the  rest  of  his  "goods  and  chattels,  real  omd  personal,  movable 
and  immovable,  as  houses,  gardens,  tenements,  share  in  the  Copi 
peras  Works,"  &c.,  he  gave  the  same  to  A.  Lord  Hardwicke 
held,  that  this  devise  carried  a  fee,  though  he  did  not  think  that 
the  words  "  goods  and  chattels,  real  and  personal,"  would  have 
included  the  lands,  if  the  devisor  had  not  gone  on  to.  explain 
himself  by  the  subsequent  words,  "  as  Houses,  &c."  {d)      , 

In  Fletcher  v.  Smiton,  (e)  a  testator,  after  directing  all  his 
debts  to  be  paid,  gave  to  M.,  h^  Wifp,  all  his  household  goods, 
&c.,  and  a  legacy  and  annuity  ;  and  then  proceeded  as  follows  : 
"  The  profit. of  my  four  shares  in  the  Corn  Market  during  her 
life ;  also  the  income  and  profit  of  my  estates  as  follows,  dur- 
ing her  life,  my  lands  lying,  &c.,  (enumerating  them,)  as  also 
the  residue  of  my  personal  estate  to  be  laid  out  in  bank  annui- 
ties ;  and  then  my  wife  to  have  the  income,  during  her  life  only, 
of  this  and  the  estates  before  mentioned ;  and  after  her  decease, 
as 'follows :  I  give  to  W.  the  income  of  my  four  shares 
[  668  ]  in  the  Corn  *  Market,  for  his  natural  life  ;  and  all  the 
rest  of  my  estates,  with  all  moneys  in  securities,  to  be 

(a)  Cowp.  299  ;  S.  C.  in  Dom.  Proo.  3  B.  P.  C.  (Toml.  ed.)  388. 
(6)  Carafield  v.  Gilbert,  3  East,  516  ;  Doe  v.  Chilcott  v.  White,  1  East,«83;  Mac- 
namara  v.  Lord  Whitworth,  Geo.  Coop.  241. 

(c)  1  Wils.  333. 

(d)  If,  without  the, words  "houses,"  &o.,  the  devise  would  not  have  carried  real 
estate,  it  is  difficult  to  find  a  satisfactory  ground  for  giving  to  the  devisee  theyee.  His 
Lordship  seems  to  have-  relied  more  upon  thff  introductory  words  for  this  purpose 
than  is  consistent  with  later  authorities.    See  infra. 

(e)  2  Durn.  &  E.  656. 


CARRY  REAL   ESTATE.  585 

divided  in  equal  shares,  to  "  B.  C.  &c.  The  question  was, 
whether  the  reversionary  interest  in  the  shares  of  the  Corn  Mar- 
ket, which  were  freehold  of  inheritance,  passed  to  B.  C,  &c. 
It  was  contended  that  it  did  not ;  for  that  the  word  "  estates  " 
in  the  last  clause  must  have  the  same  signification  with  the 
same  word  in  the  first  clause, -where  it  could  not  possibly  extend 
to  the  Corn  Market ;  but  the  Court,  relying  much  on  Tilley  v. 
Simpson,  held,  that  the  reversion  in  fee  passed.^ 

In  Smith  v.  Coffin,  (a)  a  testator,  a^er  prefacing  his  will  with 
the  words,  "  as  to  my  worldly  estate,"  &c.,  and  devising  certain 
freehold  lands,  gave  and  bequeathed  all  the  residue  of  his 
"  goods  and  chattels,  rights,  credits,  personal  and  testamentari/ 
estate  whatsoever"  to  his  wife,  for  her  own  usfe  and  disposal. 
The  real  estate  was  held  to  pass. 

In  a  subsequent  case,  (fe)  where  there  were  also  the  prefatory 
expressions,  "  as  to  my  temporal  estates  and  effects,"  and  a  de- 
vise of  all  the  testator's  lands  to  J.  G.,  the  reversion  in  fee  in 
those  lands  was  held  to  pass  to  him  under  these  words  :  "  And 
aU  the  rest  and  residue  of  my  goods  and  chattels,  personal  and 
testamentary  estate  and  effects  whatsoever,  I  give  and  bequeath 
unto  the  said  J.  G.,  whom  I  make  whole  and  sole  executor."  (c) 

By  confining  the  devise  to  personal  estate,  in  the  two  preced- 
ing cases,  the  words  "  and  testamentary  "  -wfould  have  been  ren- 
dered inoperative. 

So,  in  Doe  d.  Andrew  v.  Lainchbury,  (d)  where  a 
testator  *  said, — "  As  to  the  little  money  and  effects  [  669  ] 
with  which  the  Almighty  has  intrusted  me,  I  dispose 
thereof  as  follows ;  "  and,  after  several  devises  of  land,  concluded 
thus :  "  And  as  to  all  the  rest,  residue,  and  remainder  of  my 
money,  stock,  property,  and  effects,  of  what  kind  or  nature  soever, 
at  the  time  of  my  decease,  I  leave  and  bequeath  the  same,  and 
every  part  thereof,  unto  my  nephew  J.  and  my  niece  S.,  for  to 
be  equally  divided  between  them,  share  and  share  alike  ;  and  I 
do  hereby  also  appoint  my  said  nephew  J.  and  my  said  niece  S., 
executor  and  executrix,  and  likewise  joint  and  equal  residuary 
legatees,"  &c. ;  it  was  held  that  real  estate  passed ;  which  con- 
strucition  Lord  Ellenborough  considered  to"  be  strengthened  by 
the  circumstance  of  the  testator  having  in  a  preceding  part  of 
his  will  directed  money  to  be  laid  out  in  the  purchase  of  land, 
"  to  be  added  to  his  other  adjoining  property,"  which,  he  said, 
gave  a  standard  of  his  meaning  of  the  word  "  property,"  and 
showed  that,  he  meant  by  it  real  estate. 

(a)  2  H.  B.  445. 

(6)  Roe  d.  Penwardenu.  Gilbert,  3  Bro.  &  Bing.  85. 

(c)  The  marginal  note  of  this  case  omits  the  material  word. 

(d)  11  East,  290. 


1  See  Barnes  v.  Patch,  8  Ves.  (Sumner's  ed.)  Perkins's  note  (a)  and  cases  cited ; 
Godfrey  v.  Humphrey,  18  Pick.  539. 
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In  most  of  the  preceding  cases,  the  will  contained  specific  de- 
vises of  land  ;  a  circumstance  which,  as  before  observed,  always 
favors  the  extension  of  the  subsequent  general  words  to  property 
of  the  same  description  ;  but  the  cases  do  not  warrant  the  con- 
sidering the  absence  of  the  circumstance  as  conclusively  estab- 
lishing the  exclusion  of  real  estate  from  such  terms,"  though 
associated  with  words  descriptive  of  personal  property  only. 
On  the  contrary,  real  estate  has  sometimes  been  held  to  pass  in 
cases  of  this  nature. 

Thus,  in  Tanner  v.  Morse,  (a)  real  estate  was  held  to  pass 
under  the  following  words  :  "  As  to  my  temporal  estate,  I  be- 
^  queath  to  my  nephew  T.  (who  was  the  heir-at-law,) 
[  670  ]  *  the  sum  of  £50  ; "  then  follow  several  legacies  : 
"  And  all  the  rest  and  residue  of  my  estate,  goods,  and 
chattels  whatsoever,  I  give  and  bequeath  to  my  beloved  wife 
M.  C,  whom  I  make  my  full  and  sole  executrix."  Lord  King 
laid  much  stress  upon  the  words  "  temporal  estate,"  in  the  in- 
troductory clause. 

-  So,  in  Doe  d.  Wall  v,  Langlands,  (6)  where  a  testator,  after 
giving  several  pecuniary  legacies,  bequeathed  as  follows  :  "  To 
B-  D.,  and  E.  W.,  I  give  and  bequeath  the  residue  of  my  prop' 
erty,  goods,  and  chattels,  to  be  divided  equally  between  them, 
share  and  share  alike  ; "  it  was  contended,  that  the  word  "  prop- 
erty "  was  restrained  by  the  subsequent  words,  the  clause  being 
read,  videlicet,  "  rriy  goods  and  chattels ;"  but  Lord  Ellenborough 
held,  that  the  more  obvious  and  natural  sense  was,  that  they 
are  to  be  taken  cumulatively,  that  is,  as  property,  and  goods,  and 
chattels,  and,  consequently,  the  real  estate  passed  under  the 
former  word. 

Again,  in  the  case  of  Doe  d.  Morgan  v,  Morgan,  (c)  where  a 
testator,  after  bequeathing  two  pecuniary  legacies,  devised  as 
follows  ;  "  All  my  property  and  effects,  of  all  claims  that  I  shall 
have,  I  give  to  my  brother  J.  M.,  but,  my  mother  is  at  liberty  to 
giye  £1000  of  my  property  where  she  please."  It  was  con- 
tended, that  the  gift  of  the  pecuniary  legacies,  the  'use  of  the 
word  "  effects  "  conjunctively  with  "  property,"  and  the  clause 
respecting  the  £1000,  showed  that  the  testator,  by  the  latter 
term,  intended  to  denote  personal  estate  only ;  but  the  Court 
held,  that  the  real  estate  passed. 

Lastly,  a  similar  construction  prevailed  in  the  recent  case  "of 

Doe  d.  Evans   v.  Evans,  (d)  where  a  testator,  after  be- 

[  671  ]      queathing  *  certain  articles  of  personal  estate,  gave, 

bequeathed;  and  devised  to  his  wife  A,  all  his-  money, 

securities  for  rnoney,  goods,  chattels,  estate,  and  effects,  of  what 


I 

(a)  Gas.  Temp.  Talb.  284. 

(b)  14  East,  370. 

(c)  6  Barn.  &  Cress.  512.     See  also  Bradford  v.  Belfield,  2  Sim.  264. 

(d)  9  Adol.  &  E.  720 ;  S.  C.  1  Per.  &  Dav.  472. 
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nature  or  kind  soever,  and  wheresovef  the  same  might  or  should 
be  at  time  of  his  death. 

The  last  three  cases  ara  certainly  important  authorities,  and 
they  demonstrate  the  inclination  of  the  Courts  at  the  present 
day,  to  hold  lands  to  pass  under  words  capable  of  cornprehend- 
ing  them,  notwithstanding  their  association  with  terms  applica- 
ble to  personalty  only.  To  reconcile  all  the  cases  would  require 
the  adoption  of  some  very  subtle  and  unsubstantial  distinctions; 
but  the  preceding  review  will  convince  the  reader  of  the  neces- 
sity of  withholding  implicit  reliance  from  some  of  the  early 
decisions  in  which  the  restricted  construction  prevailed. 

III.  Sometimes  words  adequate  to  comprise  land  have  been 
confinejl  to  personal  estate,  £fom  their  association  with  the  lega- 
tee's nomination  to  the  executorship,  which  has  been  considered 
as  explanatory  and  restrictive  of  the  general  expressions,  to  that 
species  of  property  which  was  connected  with  the  character  of 
executor. 

As  in  Shaw  v.  Bull,  (a)  where  one  seised  in  fee  of  five  mes- 
suages, by  will  devised  two  to  his  wife  for  life  ;  remainder  to  his 
two  daughters  in  fee ;  the  third  messuage  to  his  wife  and  her 
heirs  ;  the  fourth  to  his  wife  and  her  heirs,  she  paying  his  lega- 
cies in  case  his  goods  and  chattels  did  not  answer  them  all ;  and, 
if  she  did  not  make  provision  for  the  payment  of  his  legacies  in 
her  lifetime,  that  it  should  be  lawful  for  the  legatee,  after  her 
death,  to  sell  the  said  messuage,  to  satisfy  the  legacies 
out  of  the  *  value  thereof.  Then  follows  .this  clause,  [  672  ] 
on  which  the  question  arose :  "  And  all  the  overplus 
of  my  estate  to  be  at  my  wife's  disposal,  and  make  her  my  ex- 
ecutrix." Blincow,  J.,  said,  if  he  had  at  first  devised  to  his  wife 
all  his  estate,  this  (13ie  fifth)  house  would  have  passed  to  her; 
but  compare  this  clause  with  the  subsequent  words,  "  and  I 
make  her  my  executrix,"  it  shows  that  his  intent  was  to  grant 
her  such  estate  as  she  was  capable  of  as  executrix.  He  con- 
sidered "  overplus  "  to  refer  to  the  price  of  the  house,  after  pay- 
ment of  legacies. 

It  is  to  be  observed,  however,  that  this  construction  renders 
the  words  in  question  nugatory,  since  the  appointrnent  of  the 
wife  to  be  executrix  was  itself,  in  the  then  state  of  the  law,  a 
disposition  of  the  whole  personal  estate  ;  a  species  of  argument 
to  which  great  attention  is  paid  at  this  day,  for  in  modern  cases 
no  principle  is  more  conspicuous  than  an  anxiety  to  give  effect 
to  every  word  of  the  will.  It  is  impossible  to  reconcile  this  case 
with  the  general  current  of  authorities,  (b) 

Although  it  is  indisputably  clear  that  the  word  lands  will  carry 
real  estate,  notwithstanding  it  be  collocated  with  words  descrip- 

(a)  l^Mod.  592  ;  S.  C.  2  Eq.  Ca.  Ab.  320,  pi.  8. 
(6)  See  Noel  v.  Hoy,  5  Madd.  38,  stated  post,  673. 
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tive  of  personal  property  only ;  (a)  yet  in  several  early  eases,  (b) 
it  has  been  decided,  that  where  a  testator  appoints  another  exec- 
utor of  all  his  goods,  lands,  &c.,  he  i;pf6rs  to  such  la,nds  as  the 
person  may  take  as  executor,  namely,  leaseholds ;  and  accord- 
ingly real  estate  does  not  pass.  Thus,  in  Piggqt  v.  Penrice,  (c) 
freehold  lands  were  held  not  to  pass  under  the  words-,  "  I  make 
my  niece  executrix  of  all  my  goods,  lands,  cmd  chattels" 
[  673  ]  *  although  the  testator  had  no  leaseholds,  (d)  It  was 
said,  that  by  this  construction  the  word  "lapds"  was 
not  (as  objected)  useless,  and  to  be  rejected  ;  for  that,  in  all  prob- 
ability, there  might  be  rents  in  arrear  of  those  lands,  which 
would  pass  to  the  niece  by  her  being  made  executrix.  This  ex- 
planation, however,  fails  to  show' that  any  efficient  signification 
was  given  to  the  word  "  lands ;  "  since  it  is  clear  the  executor- 
ship would  have  entitled  the  niece  to  the  arrear  of  rent.  The 
word  "  chattels,"  too,  was  sufficient  to  pass  any  leasehold  lands 
of  which  the  testator  might  have  been  possessed  at  his  death. 

In  the  case  of  Doe  d.  Gillard  v.  Gillard,  (e)  real  estate  was 
held  to  pass  under  the  words,  "  I  do  make,  constitute,  and  ap- 
point R.  G.,  my  whole  and  sole  executor  of  all  my  lamds  forever, 
and  leasehold  property  here  or  at  Beeston."  The  question  prin- 
cipally agitated  was,  whether  the  restrictive  words,  "  here  or  at 
Beeston,"  applied  to  both  freehold  and  leasehold,  or  to  leasehold 
lands  only ;  and  it  was  held,  that  they  were  confined  to  the  latter, 
and  that  the  devise  of  the  freehold  lands  was  general,  without 
any  local  restriction. 

Whatever  opinion  may  be  formed  of  the  case  of  Piggot  v. 
Penrice,  it  is  not  necessarily  overruled  by  this  case,  where  the 
will  contained  additional  expressions,  strongly  aiding  the  con- 
struction adopted. 

So,  in  Noel  v.  Hoy,  (/)  a  copyhold  estate,  surrendered  to  the 
use  of  the  will,  was  held  to  pass  under  the  following  disposition : 
"  In  respect  of  worldly  affairs,  I  cannot  better  manifest 
[  674  ]  *  my  love  and  attachment  to  my  family,  than  in  nomi- 
nating (which  I  hereby  do)  my  dearly  beloved  and 
most  amiable  wife  A.  F.  M.,  the  sole  executrix  of  this  my  wiU, 
thereby  bequeathing  to  her  all  the  property  of  whatever  descrip- 
tion or  sort  that  I  may  die  possessed  of  to  be  by  her  appropriated 
in  any  manner  she  may  think  proper,  for  the  maintenance  of 

(a)  Roe  d.  Walker  v.  Walker,  3  Bos.  &  Pull.  375,  stated  post,  689. 

(6)  1  Roll.  Ab.  613  ;  S.  C.  1  Eq.  Ca.  Ab.  209,  pi.  IS.  See  also,  Clements  v.  Cassye, 
Noy.  48. 

(c)  Pre.  Ch.  471 ;  S.  0.  1  Eq.  Ca.  Ab.  209,  i;.  13. 

\d)  This  circumstance  does  not  seem  to  be  very  material ;  for,  as  such  a  bequest 
operates  upon  all  the  leaseholds  of  the  testator  at  his  death,  the  fact  of  his  having  or 
not  having  any  such  at  that  period,  does  not  mark  his  intention  at  the  makiny  of  the 
will.  See  Lord  Eldon's  judgment  in  Wright  v.  Atkyns,  as  reported  (Jeo.  Coop'.  Ill, 
but  as  to  wliich  see  infra. 

(e)  5  Barn.  &  Aid.  785.    And  see  Marat  v.  Sly,  2  Sid.  75,  Snte,  317,  n. 

(/J  5  Madd.  38,  •  . 
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herself  and  such  of  my  children,"  &c.  Sir  John  Leach,  V.  C, 
thought  that  the  criticism  upon  the  words  "  possessed  of "  and 
"  appropriated,"  on  which  had  been  founded  the  argument  for 
excluding  the  copyholds,  was  too  nice. 

Again,  in  the  case  of  Thomas  v.  Phelps,  (a)  where  the  testa- 
tor, as  to  his  worldly  estate,  gave,  devised,  and  disposed  of  the 
same  as  follows  ;  and  then  after  giving  some  pecuniary  legacies, 
proceeded  in  these  words :  "  I  also  give  and  bequeath  the  lease 
of  the  colliery  of  L.  to  my  son  J.  P. ;  him  and  my  daughter  E.  P. 
I  do  make,  constitute,  and  appoint  my  joint  executor  and  exec- 
utrix of  this  my  last  will  and  testament,  of  all  that  I  possess  in 
any  way  belonging'  to  me,  by  them  freely  to  be  enjoyed  or  possessed, 
of  whatsoever  nature  or  maimer  it  may  be,  only  my  household 
furniture,  which  I  give  to  my  daughter  who  lives  the  longest 
single,  and  after  her  decease  or  marriage  to  be  sold  and  equally 
divided  between  my  remaining  children,"  &c.  Sir  J.  Leach, 
'  *  M.  R.,  held,  that  the  real  estate  passed  by  this  devise,  the  words 
being  equivalent  to  a  gift  of  all  the  testator's  properiy.  He  ob- 
served, that  the  exception  of  the  household  furniture  was  of  little 
weight,  for  where  the  prior  words  imported  real  as  well  as  per- 
sonal estate,  it  mattered  not,  that  the  exception  to  the  gift  hap- 
pened to  be  of  personal  chattels  only. 

So,  in  the  case  of  Doe  d.  Pratt  v.  Pratt,  (6)  where  a 
testator  directed  that  his  debts  and  funeral  *  expenses  [  675  ] 
should  be  paid  by  his  executor  thereinafter  named; 
and  after  giving  two  life  annuities  of  £2  10s.  each,  and  a  legacy 
of  5s.  to  J.  P.,  his  heir-at-law,  he  appointed  W.  P.  whole  and 
sole  executor  of  all  his  homes  and  lands  situate  at  F.  It  was 
held,  after  an  extensive  review  of  the  authorities,  that  the  houses 
and  lands  at  F.  passed  to  W.  P.,  and  that  he  took  an  estate 
in  fee. 

These  cases  evince  that  little  attention  is  now  to  be  paid  to 
the  circumstance  of  the  association  of  the  devise  with  the  ap- 
pointment of  the  devisee  to  the  executorship,  as  confining  it  to 
personal  estate,  if  the  words  of  the  devise  wiU  fairly  bear  a 
wider  construction ;  and  the  case  of  Thomas  v.  Phelps  also 
shows  that  an  exception  of  articles  of  personalty  affords  no 
ground  for  cutting  down  the  general  wordspf  the  devise. 

IV.  The  introduction  of  limitations  and  expressions  inap- 
•  •  plicable  to  real  estate  has  sometimes  been  made  a  ground  for 
excluding  such  estate  from  words  of  general  description,  ca- 
pable ex  vi  terminorum,  of  comprehending  property  of  that 
species. 

In  Doe  d.  Spearing  v.  Buckland,  (c)  a  testator  prefaced  his 
will  with  the  words,  "As  to  my  estate  and  effects,  both  real 

(a)  4  Euss.  348.  (6)  6  Adol.  &  E.  180.  (c)  6  Burn.  &  E.  610. 
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and  personal,  I  dispose  thereof  in  manner  following."  Then, 
after  giving  some  pecuniary  legacies,  qjid  an  annuity,  which  he 
charged  on  a  freehold  messuage  in  W.,  he  concluded  as  foUows  : 
"  AU  the  rest,  residue,  and  remainder  of  my  estate  and  effects 
of  any  and  what  nature  or  kind  soever  or  wheresoever,  I  give 
and  bequeath  the  same  unto  C.  B.,  and  J.  R.,  their 
[676]  executors  *  or  administrators,  in  trust,  that  they  shall 
from  time  to  time  add  the  interest  thereof  to  the  prin- 
cipal, so  as  to  accumulate  the  same,  as  it  is  my  will  that  the 
said  residue  shall  not  be  paid  or  payable,  but  at  the  time  and  in 
the  manner  and  to  the  several  persons,  as  the  said  principal  sum 
of  £4000  (which  was  a  legacy  before  given)  is  before  directed 
to  be  paid."  It  was  held,  notwithstanding  the  introductory 
words,  that  the  real  estate  of  the  testator  did  not  pass  under 
this  clause.  Lord  Kenyon  observed,  that  the  limitation  to 
executors  and  administrators,  and  particularly  the  direction  to 
add  the  interest  thereof  to  the  principal,  were  wholly  inapplic- ' 
able  to  real  estate. 

So,  in  Doe  d.  Hurrell  v.  Hurrell,  (a)  a  testator  gave  certaiii 
pecuniary  legacies  ;  and  after  payment  thereof,  and  of  his  just 
debts,  funeral,  testamentary,  and  incidental  expenses,  gave  and 
bequeathed  all  the  rest  and  residue  of  his  estate  and  effects  what- 
soever and  wheresoever  unto  A  and  B,  their  executors,  adminis- 
trators, and  assigns,  upon  trust,  that  they  should,  out  of  such 
residue  of  the  moneys  and  effects  that  he  should  die  possessed  of, 
carry  on,  manage,  and  cultivate  the  farm  then  in  his  possession, 
for  the  remainder  of  his  term,  for  the  joint  advantage  of  his 
children,  (naming  them,)  and  at  the  expiration  of  the  said  term, 
;upon  further  trust,  to  sell  such  residue  of  his  estate  and  effects, 
or  such  effects  as  should  then  be  upon  his  farm,  and  divide  the 
money  among  his  five  children.  It  was  held,  that  notwithstand- 
ing the  generality  of  the  words,  the  nature  of  the  trust  clearly 
showed  that  the  testator  meant  to  bequeath  his  personal  prop- 
erty only*  It  was  said,  that  by  directing  the  trustee  at  the  ex- 
piration of  his  term,  to  sell  such  residue  of  his  estate  and  effects, 
or  such  effects  as  should  be  upon  his  said  farm,  the  testator  had 
himself  furnished  a  comment  iipon  the  words,  "  the 
f  677  ]  *  residue  ofjiis  estate  and  effects,"  and  manifested  that 
by  those  -^jprds  he  meant  only  such  estate  and  effects 
as  constituted  personal  property. 

But  the  mere  introduction  into  some  of  the  clauses  relating 
to  the  subject-matter  of  disposition,  of  expressions  inapplicable 
to  real  property,  will  not  in  all  cases  confine  the  word  "  estate  " 
to  personal  estate. 

As  in  Doe  d.  Burkitt  v.  Chapman,  (6)  where  a  testator  devised 
specifically  certain  parts  of  his  real  and  personal  property,  and 
then  devised  and  bequeathed  all  the  rest  and  residue  of  Ms  estate, 

(a)  5  Barn.  &  Aid.  18.  (h)  1  H.  Bl.  223. 
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of  what  nature  or  kind  soever,  to  C,  for  life  ;  and,  after  her  de- 
cease, directed  that  the  same  should  be  divided  between  certain 
persons  ;  providing  that,  in  case  of  their  dying  before  their  being 
entitled  "  to  have  OMd  receive  "  their  shares,  their  children  should 
stand  in  the  place  of  his  or  her  parent ;  and  that  the  share,  on  a 
certain  event,  should  be  paid  to  their  guardians;  it  was  con- 
tended, that  these  provisions  being  applicable  to  personal  estate 
only,  the  devise  must  be  restrained  to  such  estate ;  but  Lord 
Loughborough,  and  the  Court  of  Common  Pleas  held,  that  they 
could  not  so  restrain  the  general  and  comprehensive  terms  used, 
and  therefore,  that  the  real  estate  passed. 

The  expressions  in  this  case  were  similar  to  some  of  those  on 
which  the  argument  for  the  restricted  construction  was  founded 
in  Doe  v.  Buckland  ;  but  it  wanted  others.  Another  difference 
between  the  cases  is,  that  there  all  the  preceding  gifts  related  to 
personal  estate,  e:!5cept,  indeed,  an  annuity,  which  was  charged 
on  a  freehold  messuage ;  but  in  Doe  v.  Chapman,  there  were 
devises  of  land  in  a  prior  part  of  the  will.  In  Doe  v.  Buckland, 
however,  the  testator,  in  the  exordium  to  his  will,  in- 
timated *  an  intention  to  dispose  of  all  his  real  estate,  [  678  ] 
which  did  not  occur  in  Doe  v.  Chapman.  This  circum- 
stance, it  will  be  observed,  has  had  various  degrees  of  impor- 
tance assigned  to  it.  Most  of  the  Judges  who  have  held  the  real 
estate  to  pass,  have  thrown  it  into  the  argument.  It  certainly 
shows  that  the  testator  commenced  his  will  with  the  intention 
not  to  die  intestate  with  respect  to  any  portion  of  his  property ; 
but  does  not  supersede  the  necessity  of  that  intention  being  sub- 
sequently carried  into  effect  by  an  actual  disposition. 

The  cases  under  consideration  often  present  questions  ex- 
tremely embarrassing  to  a  Judge  or  practitioner,  and  different 
minds  will  almost  unavoidably  form  different  opinions  as  to. the 
weight  to  be  ascribed  to  particular  expressions  or  circumstances 
of  inapplicability  as  excluding  the  real  estate ;  {a)  of  which  we 
have  an  instance  in  the  next  case,  where  two  Judges  came  to 
opposite  conclusions  on  the  same  will. 

In  Newland  v.  Majoribanks,  (6)  a  testator  having  real  estate 
in  Jamaica,  by  his  will,  after  charging  his  debts  upon  his  real 
estate,  bequeathed  certain  pecuniary  legacies ;  and  as  to  all  the 
rest,  residue,  and  remainder  of  his  estate,  of  what  nature  or  kind 
the  same  might  be,  and  of  which  he  might  be  possessed  or 
interested  in   at  the  time  of  his  decease,  he  gave,   devised, 

(a)  It  may  seem  to  be  superfluous  to  suggest  to  the  reader  the  necessity  of  perspi- 
cuity in  this  particular  in  framing  wills,  when  he  has  before  his  eyes  such  a  strilsing 
illustration  of  the  evils  of  the  contrary  practice,  in  the  mass  of  adjudications  on  the 
subject  which  the  present  chapter  exhibits.  If  the  testator  intend  the  will  to  be  con- 
fined to  personal  property,  it  should  be  clearly  so  expressed;  and,  if  not,  as  is  more 
generally  the  case,  words  technically  adapted  to  describe  the  real  estate  should  be  em- 
ployed ;  and  in  every  case,  general  equivocal  expressions  are  to  be  avoided. 

(6)  5  Taunt.  238. 
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[  679  ]  and  bequeathed  the  same  *  to  A,  B,  and  C,  their  heirs 
amd  assigns  forever,  upon  trust  to  place  the  same  in 
some  public  or  private  furtd,  upon  good  security,  and  to  receive 
the  annual  interest  or  produce  thereof  for  ten  years,  in  trust  to 
place  the  same  out  again  annually,  so  that  the  interest  might 
become  a  principal ;  and  that,  at  the  expiration  of  such  ten 
years,  then  that  his  trustees,  their  heirs,  or  assigns,  or  the  major 
part  of  them,  should  pay  and  apply  the  annual  interest  of  the 
whole  of  the  principal  money,  in  the  erection  of  a  free  school. 
Sir  James  Mansfield,  C.  J.,  was  of  opinion,  that  though  the 
words  used  were  sufficient  to  comprehend  the  reedtj^  yet  that 
they  were  restrained  to  personal  estate  by  the  subsequent  part 
which  referred  to  personalty  only.  "Land  (he  said)  coUld  not 
be  placed  out,  nor  securities  changed."  Heath,  J.,  on  the  con- 
trary, thought  that  the  words  were  insufiicient  to  control  the 
preceding  devise  ;  but  as  the  learned  Judge  was  of  opinion,  that 
the  trustees  took  a  term  of  ten  years  only,  which  were  expired, 
it  was  unnecessary  to  decide  the  point. 

In  some  cases,  however,  where  the  words  of  the  devise  to 
trustees  have  been  sufficiently  ample  to  include  real  estate,  but 
the  trusts  have  applied  to  personalty  only,  the  legal  estate  in 
the  realty  has  been  held  to  pass  by  the  devise,  with  a  resulting 
trust  to  the  heir. 

As  in  Dunnage  v.  White,  (a)  where  the  testator,  after  de- 
vising certain  real  estate,  and  bequeathing  some  pecuniary 
legacies,  proceeded  as  follows  :  "  And  all  the  rest,  residue,  and 
remaihder  of  my  estate  or  effects  whatsoever  and  wheresoever,  of 
what  natu/re  or  kind  soever,  I  give,  devise,  (b)  and  be- 
I  680  ]  queath,  unto  my  said  trustees  and  executors,  *  after 
named  and  appointed,  upon  the  trusts  following :  that 
is  to  say,  that  they  my  said  executors  do  and  shall,  as  soon  as 
may  be  conveniently  after  my  decease,  make  sale  and  abso- 
lutely dispose  of  my  household  goods  am,d  stock  in  trade,  by 
public  auction,  for  the  most  money  that  can  be  had  or  gotten 
for  the  same  ;  and  also  do  and  shall,  with  all  convement  speed, 
collect  in  all  debts  due  and  owing  to  me  at  the  ume  of  my 
decease,  together  with  all  moneys  owing  or  belonging  to  me 
upon  mortgage,  bond,  bill,  note,  specialties,  simple  contract,  or 
otherwise  howsoever  ;  and  when  the  same  shall  be  so  collected 
and  got  in,  to  divide  the  same  into  six  parts  or  shares,  and  to 
fay  the  same,  when  so  divided,  in  manner  following :  that  is  to 
say,  four  equal  sixth  parts  thereof,  to  "  certain  persons  named," 
and  the  remaining  two  sixth  parts  thereof  to  invest  in  the  public 
stocks  or  funds,"  &c.     Shr  Thomas  Plumer,  M.  R.,  held,  that 

(o)  1  Jac.  &  Walk.  583. 

(b)  That  this  word,  when  applied  to  effects  alone,  will  not  carry  real  estates,  see 
Camfield  v.  Gilbert,  8  East,  516. 
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the  testator  having  given  both  the  real  and  personal  property  to 
the  trustees,  and  having  only  said  what  was  to  be  done  with 
the  personalty,  (for  not  a  word  of  the  disposition  of  the  bene- 
ficial interest  referred  to  real  estate,)  the  consequence  was,  it 
went  to  the  heir-at-law.  (a) 

V.  In  some  cases,  real  estate  has  been  held  to  pass  under 
words,  even  more  vague  and  informal  than  any  which  have  yet 
been  the  subject  of  consideration.  Thus  in  Hopewell 
V.  Ackland,  (b)  where  the  testator  devised  as  *  follows :  [  681  ] 
"  I  devise  all  my  lands,  tenements,  and  hereditaments 
to  A.  Item,  I  devise  aU  my  goods  and  chattels,  moneys,  debts, 
and  whatsoever  else  I  have  [in  the  world]  (c)  not  before  disposed 
of,  to  the  said  A,  he  paying  my  debts  and  legacies  ;  and  make 
him  executor."  Trevor,  C.  J.,  held,  that  by  these  words  an  es- 
tate in  fee  passed ;  for  it  could  not  have  any  effect  upon  the 
personal  estate,  because  that  was  given  away  as  fuUy  as  pos- 
sible by  the  words  precedent ;  therefore,  it  must  extend  to  the 
remainders  in  the  real  estate. 

The  reasoning  of  the  learned  Chief  Justice  deserves  atten- 
tion, though  the  point  seems  not  to  have  been  necessary  to  the 
construction  that  the  device  took  a  fee ;  for  the  prior  devise 
was  clearly  adequate  to  carry  all  the  lands,  and  the  charge 
upon  the  devisee  would  enlarge  his  estate  in  those  lands  to  a 
fee.  {d) 

So,  in  Huxtep  v.  Brooman,  (e)  the  words  "  all  I  am  worth  " 
were  held  to  comprise  land  in  the  will  of  a  very  illiterate  testa- 
tor in  these  terms :  "  This  being  my  last  will  and  testament, 
I  give  and  bequeath  to  Mary,  daughter  of  M.  H.,  and  likewise 
to  the  son  and  daughter  of  S.  T.,  aU  the  overplus  of  my  money ;' 
and  likewise  beg  of  my  executor,  that  he  will  pay  into  the  hands 
of  the  above  children's  friends,  all  the  money  that  is  due  to  me 
on  settling  my  father's  account.  Friday:  I  give  and  bequeath 
to  them  all  I  am  worth,  except  £20  which  I  give  to  my  exec- 
utor, M.  T.  B." 

This  case  may  be  considered  as  exhibiting  the  extreme  point 
to  which  the  decisions  have  gone,  in  applying  general 
informal  words  to  real  estate.   *  Nothing  could  be  more     [  682  ] 
comprehensive  or  more  untechnical  than  the  expres- 

(a)  It  seems  to  have  been-overlooked  in  this  case,  that  the  freehold  farm,  in  respect 
to  which  the  question  arose,  had  been  contracted  to  be  purchased  by  the  testator 
before  he  made  his  will,  but  had  never  been  conveyed  to  him ;  so  that  there  was  no  legal 
estate  in  the  testator  upon  which  that  part  of  nis  Honor's  decision,  which  gave  the 
estate  to  the  trustees,  could  operate. 

(6)  Salk.  239;  S.  C.  1  Com.  164. 

(c)  These  words  do  not  occur  in  Salkeld. 

Id)  See  post. 

e)  1  B.  0*  C.  437,  [Perkins's  ed.  note  (i).]  So,  as  to  the  words,  "  I  make  A  my 
sole  heir;"  Taylor  v.  Webb,  Sty.  301,  317,  319  ;  S.  C.  2  Sid.  75,  ante,  371,  n. 
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sion  here  used.  The  case  was  cited  with  approbation  by  Gibbs, 
C.  J.,  in  Doe  v.  Rout,  (a) 

In  Pitman  v.  Stevens,  (6)  the  testator  devised  as  follows  :  "  I 
give  and  bequeath  all  that  I  shall  die  possessed  of,  real  and  per- 
sonal, of  what  nature  and  kind  soever,  after  my  just  debts  are 
paid  ;  I  do  hereby  appoint  P.  my  residuary  legatee  and  exec- 
utor ; "  and  in  a  subsequent  part  of  his  will,  he  desired  his  lega- 
tee and  executor  to  let  his  sister  be  interred  in  a  certain  vault, 
and  recommended  him  to  do  something  handsome  for  the 
testator's  brother-in-law  at  his  death,  or  when  he  should  want 
anything  to  live  on ;  it  was  held,  that  P.  took  a  fee  in  the  real 
estate. 

In  the  case  of  Barclay  v.  CoUett,  (c)  it  was  held,  that  a  devise 
to  trustees  of  the  residue  of  the  testator's  real  and  personal 
estate  comprised  a  freehold  messuage,  not  included  in  the  spe- 
cific devises  of  the  will ;  though  the  trusts  expressed  were  so 
indefinite  and  uncertain  as  to  render  it  impossible  for  the  trus- 
tees to  act  without  the  aid  of  a  court  of  equity. 

So,  in  the  case  of  Wilce  demandant,  Wilce  tenant,  (d)  where 
a  testator  commenced  his  will  as  follows :  "  As  touching  such 
worldly  property,  wherewith  it  hath  pleased  God  to  bless  me  in 
this  world,  I  give,  devise,  and  dispope  of  the  same  in  the  follow- 
ing manner  and  form."  He  then  proceeded  to  make  several 
dispositions  of  lands  and  goods,  and  concluded  with  the  follow- 
ing residuary  clause :  "  All  the  rest  of  my  worldly  goods,  bUls, 
bonds,  notes,  book  debts,  and  ready  money,  and  everything  else 
I  die  possessed  of,  I  give  to  my  son  George,  whom  I 
[  683  ]  make  my  *  whole  and  sole  executor."  It  was  held,  on 
the  authority  of  the  preceding  cases,  especially  Smith 
V.  Coffin,  that  certain  real  estate  not  included  in  the  specific 
devises,  passed  ,by  this  clause  to  the  testator's  son  George,  and 
that  he  took  the  fee. 

On  the  other  hand,  in  the  case  of  Monk  v.  Mawdsley,  (e) 
where  a  testatrix,  in  a  will  made  under  a  power,  after  bequeath- 
ing several  pecuniary  legacies,  proceeded  thus :  "  I  give,  devise, 
and  bequeath  to  my  husband,  P.  M.,  my  two  fields  and  house 
in  the  township  of  Great  Neston,  likewise  the  remainder  of  my 
personalty,  and  all  I  may  die  possessed  of  at  the  time  of  my  death, 
after  the  above  bequests  are  fully  discharged,  my  just  debts 
paid,  funeral  expenses,  and  proving  this  my  last  will  and  testa- 
ment. I  nominate  and  appoint  A.  K.,  and  my  husband,  P.  M., 
trustees  and  executors  of  this  my  last  will  and  testament."  Sir 
J.  Leach,  V.  C,  held  that  the  fee  in  the  Neston  estate  did  not 
pass  by  these  words.  The  argument  for  the  husband,  his  Honor 
observed,  was,  that  these  words  would  have  no  effect  unless 

(a)  7  Taunt.  81,  ante,  659.  (6)  15  East.  505. 

(c)  6  Scott,  408.  \d)  5  Moo.  &  Pay.  682. 

(e)  1  Sim.  286. 
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they  operated  to  carry  the  fee  of  the  Neston  estate,  the  whole 
personalty  passing  by  the  prior  expression ;  but  he  knew  of  no 
case  in  which  words  had  been  held  to  carry  a  fee  simple,  be- 
cause they  would  otherwise  be  mere  surplusage  and  repetition. 
His  Honor  relied  much  on  the  words  "  possessed  of,"  as  being 
applicable  exclusively  to  personal  estate,  especially  when 
coupled  with  the  words  "  at  the  time  of  my  decease,"  which 
could  not  refer  to  real  estate. 

So,  in  the  case  of  Henderson  v.  Farbridge,  (a)  it  was  con- 
tended, that  the  equity  of  redemption  in  a  copyhold  estate, 
passed  under  the  following  words,  in  a  letter  from 
*  the  deceased  (who  was  abroad  in  a  military  capacity)  [  684  ] 
to  his  mother.  After  giving  some  directions  respecting 
the  rents  of  the  property  in  question,  he  said,  "  Provided  I 
should  die,  or  be  slain  in  the  wars,  or  by  any  other  means,  be- 
fore my  return,  I  give  and  bequeath  all  my  effects  (after  paying 
of  every  due  demand)  to  you  for  life,  and  then  to  go  to  my 
younger  sister  Ann."  In  another  letter  to  his  mother,  he  made 
very  affectionate  mention  of  his  sister  Ann,  and  added  these 
words :  "  If  anything  should,  happen  to  me  in  this  country,  what 
little  I  have  left  to  call  my  own,  may  be  useful  to  her."  Lord 
GifFord,  M.  R,,  was  of  opinion,  that,  treating  these  papers  as 
testamentary,  the  words  were  inadequate  to  pass  property  of 
the  nature  of  real  estate. 

VL  It  remains  to  be  observed,  that  words  applicable  exclu- 
sively to  personal  estate,  have  sometimes,  by  force  of  the  con- 
text, been  held  to  include  land.  This  frequently  happens  where 
an  expression  is  evidently  used  as  referential  to,  and  synony- 
mous with,  an  anterior  word,  clearly  descriptive  of  real  estate  ; 
in  which  case  its  extent  of  operation  is  measured,  not  by  its 
own  inherent  strength,  but  by  the  import  of  its  synonym. 

Thus,  in  the  case  of  Hope  d.  Brown  v.  Taylor,  (fr)  where  a 
testator,  after  devising  certain  landf  to  A,  B,  and  C,  and  giv- 
ing pecuniary  legacies  to  B  and  C,  provided  that,  if  either 
of  the  persons  before  named  died  without  issue,  then  the  said 
legacy  should  be  divided  equally  between  them  that  were  alive ; 
it  was  held,  that  the  word  "  legacy  "  in  this  clause 
extended  to  the  land  *  before  devised.  Foster,  J.,  ob-  [  685  ] 
served,  that  one  of  the  persons  named  had  no  pecuniary 
legacy.  " 

So,  in  the  case  of  Hardacre  v.  Nash,  (c)  v^here  a  testator,  after 

(a)  1  Russ.  479. 

(b)  1  Bnrr.  268.  ,  .      , 

(c)  5  Durn.  &  E.  716.  As  to  the  words  "share,"  "share  aforesaid,"  "portion," 
and  similar  expressions,  as  applying  to  one  or  more  of  several  preceding  subjects, 
Tide  Doe  d.  Stopford  v.  Stopford,  5  East,  501 ;  Hardman  v.  Johnson,  3  Mer.  348 ; 
Doe  d.  Gibson,  4  Dowl.  &  Ryl.  387;  Doe  d.  Driver  v.  Bowling,  5  Bam.  &  Aid. 
722. 
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bequeathing  two  legacies  of  £150  each  to  his  son  and  daughter, 
gave  all  his  real  and  personal  estate  to  his  wife  for  life,  and  at 
her  death  a  copyhold  and  freehold  estate  to  the  son,  and  a  copy- 
hold messuage  to  the  daughter ;  adding,  "  but  if  either  or  both 
of  my  children  should  die  before  the  decease  of  my  wife,ithen 
those  legacies  which  are  here  left  them  shall  return  unto  my 
wife,  for  her  sole  use  and  benefit,  and  for  her  to  dispose  of  freely 
as  she  rnight  think  fit."  It  was  contended,  that  the  word  legacies 
here  referred  to  pecuniary  legacies,  and  those  only;  but  the 
Court  of  K.  B.  held,  that  it  extended  to  the  real  estate  devised 
to  the  children ;  and,  consequently,  that  on  the  death  of  the  son 
in  the  lifetime  of  the  ,widow,  she  became  entitled  to  the  property 
given  to  him.  (a) 

Upon  the  same  principle,  the  word  effects  (though  applicable 
strictly  to  personalty  only)  (b)  has  been  Ijeld  to  comprehend  the 
several  particulars  before  mentioned,  consisting  of  both  real  and 
personal  estate. 

As  in  Doe  d.  Chillcott  v.  White,  (c)  where  a  testator,  after 
making  several  pecuniary  bequests,  devised  to  A.  the  income  of 
a  certain  cottage  ;  and  to  E.  the  hajf  of  a  certain  estate ;  and  all 
the  residue  of  his  goods,  chattels,  rights,  credits,  personal  and 
testamentary  estate,  and  also  his  lands,  tenements,  and 
[  686  ]  hereditaments,  he  gave  to  his  *  wife  for  life,  whom  he 
made  sole  ejfecutrix ;  and  he  allowed  her  to  give  what 
she  thought  proper  of  "  her  said  effects  "  to  her  sisters,  the  said 
A.  and  E.,  for  their  lives ;  and  after  the  above  lives  were  expired^ 
he  gave  all  his  lands  to  J.,  who  was  his  heir-at-law ;  it  was  held, 
that  the  power  of  the  widow  extended  to  all  the  real  and  per- 
sonal estate  given  to  her. for  life,  including  the  cottage  in  which 
A.  had  a  life  interest. 

So,  in  the  case  of  Marquess  of  Titchfield  v.  Horncastle,  (d) 
where  the  testator  directed  all  his  debts  and  funeral  and  testa- 
mentary expenses  to  be  paid  ;  and  bequeathed  aU  his  furniture 
and  goods,  linen,  plate,  antj^  books,  to  his  brother  J.  He  gave  to 
Ruth  Chambers  an  annuity  payable  out  of  his  real  and  personal 
estate,  adding  "  and  this  my  executors  hereinafter  named  will 
contrive."  Then,  after  giving  several  legacies,  he  gave  and  be- 
queathed all  the  residue  of  his  goods  and  chattels,  personal  estate, 
effects  of  what  nature  amd  kind  soever,  to  trustees,  directing  them 
to  take  an  inventory  of  all  his  goods  and  chattels,  of  whatsoever 
nature  they  might  be ;  but  not  to  dispose  of  nor  sell  any  part, 
not  even  the  books,  until  the  death  of  his  brother ;  then  the  whole 
of  the  effects,  &c.  to  be  sold,  and  the  money  arising  therefrom, 

(a)  Ladd  v.  Harveyi  1  Foster,  (IS.  Hamp.)  514. 

(5)  Camfield  v.  Gilbert,  3  East,  516  ;  Doe  d.  Hick  v.  Dring,  2  M.  &  Selw.  448. 
c)  1  East,  33. 

{d)  Rolls,  Trin.  Termy  1838,  reported  2  Jur.  610 ;  Hunter  v.  Pugh,  in  Chancfery, 
9th  Dec,  1739  ;  reported  4  Jur.  571. 
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to  be  considered  the  property  of  the  noble  person  thereinafter 
bequeathed  to.    And  the  testator  further  directed  that  no  part  of 
the  real  property  he  had  in  houses,  land,  &c.,  should  be  disposed 
of  at  the  time  of  his  decease.    And  then  (after  many  intervening 
directions  concerning  his  personal  estate)  he  declared  his  deter- 
mination, that  his  brother  should  have  the  whole  of  the  profits 
arising  from  his  estates,  as  rents,  interest,  dividends,  as  they  arose, 
for  his  maintenance,  subject  to  the  control  and  manage- 
ment of  his  trustees,  and  that  *he  should  have  the  en-      [  687  ] 
tire  use  of  his  furniture,  in  short,  everything ;  adding, 
"  And  I  further  will  and  direct,  that  my  said  trustees,  on  the 
demise  of  my  brother,  shall  stand  seised  and  possessed  of  such 
^  moneys  and  effects^  upon  trust,  to  pay  the  same  to  the  noble 
Marquess  of  Titchfield  to  his  own  entire  use."     Lord  Langdale, 
M.  R.,  held,  that  the  testator's  real  estate  passed  under  this  clause. 
"  Much  has  been  said  in  argument,"  observed  his  Lordship,  as  to 
the  naeaning  of  the  word  "  effects,"  which  was  understood  by 
Lord  Mansfield  to  mean  much  the  same  thing  as  worldly  sub- 
stance, although,  certainly,  in  subsequent  cases,  the  Courts  have ' 
inclined  to  consider  that  word  in  its  proper  or  natural  interpre- 
tation to  be  confined  to  personal  estate,  unless  there  are  other 
words  in  the  context  to  control  that  meaning ;  I  do  not  express 
any  opinion  on  that,  although  I  am  not  aware  of  any  reason 
why  the  word  should  not  be  applicable  to  the  "  effects  "  gener- 
ally arising  from  a  man's  industry,  whether  consisting  of  per- 
sonal or  of  real  estate ;  but  it  is  not  now  necessary  to  express  an 
opinion  on  so  refined  a  point  of  construction.     The  testator  in- 
tended that  his  debts  should  be  paid  ;  and  after  that  was  done, 
that  his  brother  should  enjoy  what  remained  of  his  real  and  per- 
sonal property  for  his  life,  and  after  his  brother's  death,  he  did 
not  intend  any  relation  to  have  any  part  of  his  property,  but  he 
did  intend  that  his  property  should  go  to  the  plaintiff.     He  sub- 
jected the  whole  of  his   property  to   the    payments  of  debts. 
Then  the  annuity  given  to  Euth  Chambers  was  to  be  paid  out 
of  his  real  and  personal  estate,  which  his  executors  were  to  con- 
trive.    His  executors  were  to  contrive  the  mode  of  payment  of 
the  annuity  out  of  the  real  and  personal  estate.     They  were, 
therefore,  to  have  some  estate  or  power  to  enable  them  to  do 
that.     The  testator  afterwards,  it  appears  to  me,  gives 
directions  as  to  the  whole  of  the  *  property  which  was      [  688  ] 
producing  income.     He  gives  directions  as  to  his  real 
.property.    Nothing  was  to  be  sold  during  the  life  of  his  brother. 
His  property  was  realized — perhaps  it  might  be  right  to  say 
«  effected  " — at  the  time  of  his  death,  and  he  meant  it  to  re- 
main so  until  his  brother's  death.     Taking  the  whole  of  the 
will  together,  it  does  appear  to  me  that  the  testator  has  given 
all  his  real  and  personal  estate  to  the  trustees,  for  the  benefit 
of  his  brother,  during  his  fife,  and    has  directed   that,  at  his 
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death,  all  shall  be  converted  into  money,  and  paid  to  the  plain- 
tiff." 

So,  in  Den  d.  Franklin  v.  Trout,  {a)  where  the  devise  was  to 
E.  of  "  all  my  estate  and  effects  whatsoever  and  wheresoever, 
which  I  shall  be  possessed  of  or  entitled  to  at  the  time  of  my 
decease,"  in  trust  to  pay  funeral  expenses  and  debts.  The  tes- 
tator then  subjected  his  "  said  effects  bequeathed  to  E."  to  the 
following  legacies,  and  went  on  to  enumerate  certain  pecuniary 
legacies,  and  gave  to  S.  a  house  in  W.  He  directed  that  all  the 
above  legacies  should '  be  paid  out  of  his  effects  by  the  said  E. 
within  twelve  months  after  his  decease,  and  then  gave  and  be- 
queathed all  the  residue  and  remainder  of  his  said  effects  to  the 
said  E.,  her  heirs  and  assigns,  forever.    It  was  held,  that  E.  took^ 

the  remainder  in  fee  in  the  house  devised  to  S.,  (which 

[  689  ]      was  the  testator's  only  real  property,)  *  by  this  devise. 

Lord  Ellenborough  relied  much  on  the  testator  having 

included  the  house  among  the  enumerated  legacies,  by  which 

he  had  explained  himself  to  describe-  that  property  under  the 

'  denomination  of  "  effects  "  and  "  legacies." 

The  preceding  cases,  in  which  words,  in  themselves  clearly 
inapplicable  to  real  estate,  have  been  held  to  extend  thereto  by 
force  of  the  context,  are  the  exact  converse  of  those  discussed 
in  the  first  division  of  the  present  chapter. 

But  in  Roe  d.  Walker  v.  Walker,  (6)  a  testator  devised  to  his 
wife  a  certain  house,  vjiHa.  all  his  lands,  goods,  and  chattels,  what- 
soever and  wheresoever,  for  her  life  ;  and  if  his  aforesaid  wife 
should  die  before  his  sons  H.  and  R.  came  to  the  age  of  fifteen, 
then  that  his  house,  lands,  goods,  and  chattels,  that  is  to  say,  the 
rents  arising  from  the  same,  should  be  employed  in  bringing 
them  up,  until  the  age  of  fifteen.  The  testator  then  declared 
his  will  to  be,  that  his  aforesaid  house,  goods,  and  chattels, 
equally  should  be  divided  between  all  his  sons  and  daughters 
that  should  be  living  at  that  time,  share  and  share  alike.  It  was 
held,  that,  under  the  last  devise,  the  lands  did  not  pass. 

It  will  be  observed,  that,  in  Doe  d.  Chillcott  v.  White,  and  in 
Den  d.  Franklin  v.  Trout,  the,  word  "  effects "  was  used  as 
synonymous  with,  and  descriptive  of,  the  same  subject  as  the 
anterior  expressions,  which  unquestionably  comprised  real  estate ; . 
but  in  fi,oe  v.  Walker,  the  testator  had  in  the  third  devise  adopted 
precisely  the  same  phraseology  as  in  the  first  and  second,  with 

(o)  15  East,  394.  .As  to  .the  effect  of  some  referential  expressions  of  frequent  oc- 
currence, "  as  aforesaid,"  see  Weddeil  v.  Munday,  6  Ves.  341 ;  Sibley  v.  Perry,  7 
Ves.  522;  Mereditli  v.  Mereditli,  10  East,  503;  "as  before,"  Macnamara  v.  Lord 
Whitworth,  Geo.  Coop.  248 ;  "  in  like  manner,"  Roe  d.  Aistrop  v.  Aistrop,  2  Bl. 
1228;  "on  the  same  terms  or  conditions,"  Goodtitle  d.  Cross  v.  WoodhuU,  Willes, 
592;  Longdon  v.  Simson,  12  Ves.  295;  and  other  expressions  of  reference  to  some 
antecedent  clause  or  provisiof  ;  Shanley  v.  Baiter,  4  Ves.  732  ;  Eoe  d.  Wren  v.  Clay- 
ton, 6  East,  628;  Judd  v.  Pratt,  10  Ves.  486.  See  also  Younge  v.  Coombe,  4  Ves. 
101  ;  Bowes  v.  Blackett,  Cowp.  233. 

(6)  3  Bos.  &  Pull.  375. 
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the  omission  of  a  single  word,  and  that  word  the  only  one  which 
applied  to  the  land.     It  was  too  much,  therefore,  to 
infer  that  *  these  words,  with  so  material  an  omission,      [  690  ] 
were  intended  to  describe  the  same  subject  as  the  pre- 
ceding expressions,  however  reasonable  might  be  the  conjecture 
that  the  omission  was  undesigned. 

If  the  testator  in  the  third  gift  had  used  terms  of  description 
not  exactly  corresponding,  so  far  as  they  went,  with  those  of 
the  preceding  devises,  the  difficulty  of  adopting  this  construction 
might  not  have  been  so  insuperable.  It  would  not  then  have 
imposed  upon  tl^  Court  the  necessity  of  treating  the  same 
words  in  the  several  gifts  as  descriptive  of  a  different  subject. 

Sometimes  a  testator,  after  devising  his  property  to  trustees 
in  general  and  ambiguous  terms,  shows,  by  a  direction  to  the 
trustees  concerning,  some  part  of  his  real  estate,  an  intention 
that  the  previous  devise  shall  comprise  property  of  that  descrip- 
tion. 

Thus  in  the  case  of  King  v.  Shrives,  (a)  K.  being  seised  of  a 
freehold  farm  and  estate  in  his  own  occupation,  by  his  will, 
gave  and  bequeathed  to  his  two  brothers  all  his  goods,  chattels, 
estate,  and  dfiects,  of  what  nature  or  quality  soever  and  where- 
soever, (not  thereby  otherwise  disposed  of,)  upon  trust,  first,  that 
all  the  testator's  debts,  funeral  expenses,  &c.,  should  be  paid 
and  satisfied,  and  that  whatsoever  remained,  after  such  dis- 
charge, of  his  personal  effects,  should  be  appropriated  to  the  use 
of  his  family,  that  is  to  say,  his  wife  and  eight  sons  ;  secondly, 
that  the  testator's  family  should  be  placed  in  the  farm,  his  own 
estate,  until  his  youngest  son  should  attain  the  age  of  twenty- 
one  ;  and  lastly,  that  on  his  attaining  that  age,  his  said  estate 
should  be  sold,  and  the  produce  divided  among  his 
(the  testator's,)  family;  and  he  *  appointed  his  said  [691  ] 
brothers  his  executors.  The  testator  being  seised  of  a 
freehold  estate,  in  addition  to  the  farm  he  occupied,  and  his  per- 
sonal effects  being  insufficient  to  satisfy  his  debts,  it  was  held, 
that  his  executors  were  entitled  to  sell  such  freehold  estate  for 
the  payment  of  his  debts. 

(a)  4  Moore  &  Scott,  149. 
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CHAPTER  XXIV. 

WHAT  WORDS  WILL  COMPRISE   THE  GENERAL  PERSONAL 

ESTATE.i 

Extent  of  words  «  Goods,"  «  Chattels,"  "  Effects,"  "  Things."— 
Restrictive  Effect  of  Association  with  more  limited  Terms. — 
General  Residue  held  to  pass  by  word  "  Money,"  and  other 

,   informal  words.  * 

Word  "effects,"   "goods,"  or  "chattels,"  whether   it   comprises  entire  personial 

estate. 
Words  "and  all  things"  restricted  by  prior  terms  of  description,  [p.  693.1 
Word' " effects  "  restrained  by  the  context,  [p.  693.] 
Remark  on  Rawlings  v.  Jennings,  [p.  693.^ 
Subsequent  explanatory  restrictive  expressions,  [p.  694.] 

' ' — — — - — — — ■ — ' — ■ — ' w 

1  "'Goods'  'chattels.'  The  word  'goods'  is  nomen  generaUssemum }  and,  when 
construed  in  the  abstract,  will  comprehend  all  the  personal  estate  of  the  testator,  as 
stock,  bonds,  notes,  money,  plate,  furniture,  &c.  And  a  bequest  of  all  the  testator's 
'  chattels'  will  have  the  same  effect  as  a  bequest  of  all  his  '  goods  and  chattels.'  So 
the  word  'effects,'  standing  alone,  will  pass  the  whole  of  the  testator's  residuary 
estate. 

"But  where  the  bequest  is  of  all  'my  goods'  (or  of  *all  my  chattels')  at  a  particu- 
lar place,  the  legacy  is  restricted  to  such  things  only  as  savor  of  locality,  as  furniture 
not  attached  to  the  freehold,  plate,  linen,  bank-notes,  and  ready  money.  And  under 
such  a  bequest,  bonds  and  other  choses  in  action  do  not  pass,  nor  will  they  pass  by  a 
bequest  ot'all  things'  in  a  partieular  house.  Perhaps,  indeed,  exchequer  notes, 
promissory  notes  payable  to  the  bearer,  exchequer  bills,  ajnd  bills  of  exchange  en- 
dorsed in  blank,  being,  according  to  modern  decisions,  considered  rather  as  money 
in  possession  than  choses  in  action,  would  pass  under  such  a  bequest  as  well  as  bank- 
notes .  However,  in  Stuart  v.  Bute,  1 1  Ves.  662,  Lord  Eldon  said, '  I  have  seen  Lady 
Aylesbury's  case,  which  is  also  mentioned  by  Lord  Mansfield,  in  Miller  v.  Race,  1 
Burr.  457,  but  has  never  been  cited  accurately.  It  was  a  bequest  of  '  my  house,  and 
all  that  shall  be  in  it  at  my  death.'  Lord  Hardwicke  held  that  cash  passed,  and  bank- 
notes, which  Lord  Hardwicke  there,  I  do  not  know  why,  considered  as  cash,  but  not 
promissory  notes  and  securities,  as  they  were  the  evidence  of  title  to  things  out  of  the 
house,  and  not  things  in  it ;  bank-notes  I  think  just  in  the  same  situation.' 

"In  a  late  case,  Read  v.  Stewart,  4  Russ.  Ch.  C,  Sir  John  Leach,  M.  R.,  held, 
that  a  bequest  of  a  cabinet,  '  with  whatever  it  contains,  except  money,'  would  not 
pass  a  promissory  note  payable  to  the  testatrix  of  a  date  anterior  to  the  will,  and 
which,  at  her  death,  was  found  in  the  cabinet. 

" By  the  term ' household  goods'  everything  of  a  permanent  nature,  i.  e.  articles 
of  house^hold  which  are  not  consumed  in  their  enjoyment,  that  were  used  in,  or  pur- 
chased, or  otherwise  acquired  by  a  testator,  for  his  house,  will  pass  to  the  legatee. 
But  goods  in  his  house,  which  are  also  goods  in  the  way  of  his  trade  or  business,  will 
not  pass ;  as  wlftre  the  testator,  under  a  contract  with  government,  was  possessed  of 
seven  hundred  beds,  which  he  employed  in  entertaining  sick  and  wounded  seamen  of 
the  royal  navy. 

"  Plate  will  pass  by  this  term  ;  and  it  should  seem  that  it  is  not  of  any  consequence 
whether  the  plate  was  in  common  use  or  not,  provided  it  were  suitable  to  the  situation 
and  quality  of  the  testator. 

'■  But  articles  found  in  the  house,  whose  use  is  in  their  consumption,  as  malt,  hops, 
or  victuals,  will  not  pass.  Nor  will  guns  and  pistols  pass,  if  used  in  riding  or  shooting 
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of  game,  though  they  may  in  some  sense  be  for  the  defence  of  the  house ;  but  a 
clock  m  the  house,  if  not  fixed  thereto,  will  be  included  in  the  words  'household 
goods.' 

"  Where  the  testator  directed  that  all  his  plate,  furniture,  household  goods,  &e.  &c., 
and  other  'goods  and  chattels,'  &c.  &c.,  which  should  be  in  and  about  his  dwelling-house, 
and  outhouses  at  A,  at  his  death,  should  be  enjoyed  by  such  person  as  should  be  en- 
titled to  his  estate  under  his  son's  marriage  settlement.  Lord  Henley  held  that  run- 
ning horses  were  within  the  words. 

"In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the  residue  of  his  personal 
estate  and  effects,  except  such  part  as  should  be  in  and  about  his  house  at  C,  which  part 
he  gave  to  his  son,  and  directed  the  household  furniture  to  go  as  heirlooms  :  in  an 
iron  chest  at  C,  in  which  the  steward  kept  the  cash,  was  found  a  bond  for  arrears  of 
rent,  and  the  sum  of  ^73  2s.  9rf.  in  cash.  Lord  Loughborough  decided  that  the  bond 
and  cash  did  not  pass  to  the  son. 

"The  words  'goods,'  'chattels,'  and  other  general  terms,  if  coupled  with  other 
words  of  a  limited  signification,  will  be  restrained  to  things  ejusdem  generis.  Thus, 
where  the  testator  bequeathed  to  his  niece  all  his  goods,  chattels,  household  stuff",  fur- 
niture, and  other  things,  which  should  be  in  his  house  at  A,  it  was  decreed  that  cash 
found  there  at  the  testator's  house  did  not  pass ;  for  by  the  words  '  other  things ' 
should  be  intended  things  of  like  nature  and  species  with  those  before  specified. 

"  But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen,  household  goods, 
and  other  effects,  money  excepted,  Lord  Eldon  held,  that,  although  it  was  now  settled 
that  the  words  '  other  effects '  mean,  in  general,  effects  ejusdem  generis,  yet,  in  this 
case,  all  the  residuary  estate,  (including  leaseholds,  stock,  a  promissory  note,  jewels, 
wearing  apparel,  a  carriage,  wines,  &c.,)  except  money,  should  pass;  for  the  dispo- 
sition, by  reason  of  the  express  exception,  must  be  taken  to  comprehend  all  that  she 
had  not  excluded,  which  was  money  only. 

"  In  Kendall  v.  Kendall,  4  Russ.  Ch.  C.  360,  it  was  holden  by  Lord  Lyndhurst,  that 
a  bequest  of  'all  moneys,  goods,  chattels,  clothing,  <^c.,  my  property,  which  may  remain 
after  paying  my  funeral  expenses  and  debts,'  would  pass  the  testator's  interest  in  stock 
and  money,  inasmuch  as  the  words  '  moneys,  goods,  and  chattels,'  would  pass  the 
whole  personal  estate,  including  stock,  and  the  introduction  of  the  words  'clothing, 
&c.,'  was  not  for  the  purpose  of  qualifying  the  former  terms,  but  resulted  from  the 
anxiety  of  the  testator  to  enumerate  every  species  of  property  which  occun-ed  to  him. 

"  So,  in  Arnold  v.  Arnold,  2  My.  &  K.  365,  the  testator,  by  a  will  executed  in  India, 
where  he  and  his  family  then  resided,  bequeathed,  among  other  legacies,  '  to  my  dear 
wife,  £1000  sterling ;  also  my  wines  and  property  in  England.'  The  Master  found,  by 
a  special  report,  that  the  testator's  property  in  England,  at  the  time  of  his  decease,  con- 
sisted of  the  following  particulars,  viz :  a  sum  of  i£734  17s.  6d.,  being  cash  and  bills  in 
the  hands  of  his  bankers  ;  certain  wines  which  the  executors  had  subsequently  given  up 
to  the  testator's  widow ;  a  box  containing  wearing  apparel ;  the  sum  of  £800  1  Os.  3  d., 
new  four  per  cent,  annuities,  standing  in  the  names  of  trustees  ;  the  sum  of  £3&  18s.  6d., 
the  arrears  of  a  pension  payable  out  of  the  exchequer ;  the  sum  of  £50  due  on  the 
balance  of  an  account ;  and  a  reversionary  interest  in  the  dividends  to  accrue  on  the 
sum  of  £1715  12s.  in  the  three  per  cents,  during  the  life  of  another  person.  On  the 
one  side  it  was  contended  that  the  widow,  under  this  bequest  of  the  testator's  wines 
and  property  in  England,  took  nothing  but  the  box  of  wearing  apparel,  on  the  ground 
of  there  being  nothing  else  among  the  several  articles  and  property  in  England  ejus- 
dem generis  with  the  wines.  On  the  other  side  it  was  insisted  that  the  terms  were  gen- 
eral and  applied  to  every  description  of  property  to  be  found  existing  in  England  at 
the  time  of  the  testator's  decease ;  and  it  was  argued,  on  the  part  of  the  widow,  that 
the  bequest  of  the  testator's  wines  could  not  be  considered  as  limited  to  wines  in 
England,  but  that  it  included  all  his  wines,  wherever  existing.  Lord  Cottenham  held, 
that  the  wines,  as  well  as  the  property  subsequently  spoken  of,  were  limited  to  the 
locality  of  England  ;  but  that  the  widow  took  all  the  several  descriptions  of  the  tes- 
tator's property  which  the  Master  had  reported  to  have  been  in  England  at  the  time 
of  his  death.     And  his  Lordship  observed,  that  the  mere  enumeration  of  particular 
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articles,  followed  by  a  general  bequest,  obviously  did  not  of  necessity  restrict  the  gen- 
eral bequest ;  because  the  testator  often  throws  in  such  specific  words,  and  then  winds 
up  the  catalogue  with  some  comprehensive  expression,  for  the  very  purpose  of  pre- 
venting the  bequest  from  being  so  restricted.  The  learned  Judge  added,  that  he  had 
been  unable  to  discover  any  instance  in  which  the  word  '  property'  had  been  confined 
to  articles  of  the  description  before  enumerated,  unless  where  other  expressions 
occurred,  from  which  it  was  clear  that  the  word  was  not  there  used  in  its  ordinary 
sense. 

"Again,  the  word  '  effects,'  when  inserted  in  a  residuary  disposition,  will  not  be 
confined  to  articles  ejusdem  generis  with  those  preceding  it.  Thus,  where  the  bequest 
was  of  all  the  testator's  sugar-house,  &c.,  stock,  with  jewels,  plate,  household  goods, 
furniture,  and  all  effects  whatsoever,  the  general  residue  passed. 

"An  instance  of  the  restraint  of  general  words  by  the  context  may  be  adduced  in 
the  doctrine,  that  where  the  legatee  has  a  money  legacy,  this  circumstance  is  to  be  con- 
sidered as  clearly  manifesting  an  intention  to  confine  the  import  of  the  word  'goods ' 
or  the  like,  so  as  to  prevent  it  passing  ready  money. 

" '  Household  furniture.'  By  this  expression,  all  personal  chattels  will  pass  that 
may  contribute  to  the  use  or  convenience  of  the  householder,  or  the  ornament  of  the 
house,  as  plate,  linen,  china,  both  useful  and  ornamental,  and  pictures.  But  goods 
or  plate  in  the  possession  of  the  testator  in  the  way  of  his  trade,  will  not  pass,  nor 
books,  nor  wines, 

"In  Cremorne  v.  Antrobns,  5  Russ.  312,  a  testator  by  his  will  bequeathed  his  lease- 
hold dwelling-house,  together  with  all  his  pictures,  prints,  drawings,  or  paintings  in 
miniature  or  enamel,  with  all  his  gold  and  silver  coins,  medals,  watches,  and  trinkets, 
of  every  kind  whatsoever ;  as  also  his  coaches,  carriages,  harness,  and  furniture  to  the 
same  belonging;  and  also,  all  and  singular  the  fixtures  appurtenant  to  his  said  lease- 
hold messuage,  together  with  the  household  furniture,  plate,  linen,  wines,  liquors,  and 
other  his  estate  and  effects  whatsoever,  in  and  about  the  same,  and  that  should  be  in 
his  possession  at  the  time  of  his  decease,  or  in  and  about  his  said  dwelling-house,  or 
the  outhouses  and  offices  appurtenant  thereto,  and  by  him  held,  used,  occupied,  and 
enjoyed  therewith.  By  a  codicil,  he  made  a  different  disposition  of  the  house,  '  with 
all  its  furniture  and  appurtenances  thereunto  belonging.'  It  was  held  by  Lord  Lynd- 
hurst,  that  pictures  placed  in  the  house  as  ornamental  furniture,  and  the  plate  and 
linen,  passed  by  the  codicil ;  but  that  the  codicil  had  no  operation  on  the  disposition 
made  by  the  will  of  the  books,  the  gold  and  silver  coins,  trinkets,  and  things  of  that 
nature. 

"  In  Birch  v.  Dawson,  2  Adol.  &  Ell.,  A.  bequeathed  his  leasehold  messuage,  with  the 
grates,  stoves,  coppers,  locks,  bolts,  keys,  bells  and  other  fixtures  and  fixed  furniture,  to 
V.  for  life ;  and  the  household  goods,"furniture,  .plate,  linen,  china,  books,  wines,  and 
liquors,  and  other  properties  in  the  messuage,  not  being  comprehended  under  the  pre- 
ceding Krras  fixtures  and  fixed  furniture,  to  V.  absolutely.  There  were  in  the  messuage 
looking-glasses,  standing  on  chimney-pieces  and  nailed  to  the  wall ;  and  a  bookcase 
standing  on  (but  not  fastened  to)  brackets,  and  screwed  to  the  wall.  And  the  Court 
of  King's  Bench  held,  that  V.  took  only  a  life-interest  in  these,  because  they  came 
within  the  term  '  fixed  furniture.' 

"  In  Cole.u.  Fitzgerald,  1  Sim.  &  Stu.  189,  it  was  held  by  Sir  John  Leach,  V.  C,  that 
the  words  'household  furniture  and  other  household  effects,  of  or  belonging  to  the  tes- 
tator's dwelling-house  and  premises  at  his  decease,'  comprised  all  property  in  the  house 
or  on  the  premises  intended  for  use  or  consumption  therein,  or  for  ornament  thereof; 
and  that  it  included  pistols,  apparatus  for  turning,  models,  pictures,  an  organ,  a  pairot, 
books,  wine  and  liquors.;  but  not  a  pony,  cow,  or  fowling-pieces,  unless  it  was  proved 
they  were  kept  for  defence  of  the  house.  If  a  haystack  was  only  for  use,  it  would 
pass ;  if  for  sale,  it  would  not.  And  this  decision  was  afterwards  affirmed  by  Lord 
Lyndhurst. 

"  In  Fitzgerald  v.  Field-,  1  Russ.  Ch.  C.  427,  the  testator  directed  that  his  household 
furniture,  &c.,  and  utensils  in  and  about  his  mansion-house  at  H.  should  go  with  the 
mansion-house,  and  that  for  that  purpose,  his  trustees  should  make  an  inventory  of  the 
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furniture,  &c.,  and  utensils,  which  should  be  found  in  and  about  his  mansion-house  and 
premises  at  the  time  of  his  decease.  It  was  holden  that  those  words  did  not  pass 
farming  utensils  on  lauds  at  H.  occupied  by  the  testator  along  with  the  mansion- 
house. 

"  '  Stock  on  farm.'  By  this  term,  not  only  all  movable  property  upon  or  belonging 
to  the  fai-m  will  pass;  but  as  it  should  seem,  growing  crops  ;  and  in  one  case,  from 
the  context,  it  was  held  to  include  stock  in  the  malt  trade. 

"In  Steward  v.  Cotton,  .5  Russ.  17,  a  testator  devised  a  farm  to  his  wife  for  life,  re- 
jnainder  to  A  in  fee,  with  all  the  stock  which  should  be  on  it  at  the  time  of  his  decease, 
which  it  was  his  will  should  be  kept  up  by  his  wife  during  her  life,  and  go  along  with 
the  farm ;  and  he  bequeathed  the  residue  of  his  estate  and  effects,  real  and  personal,  to 
his  wife  absolutely.  The  testator  died  in  July.  The  wife,  having  severed  the  grow- 
ing crops  and  stacked  them  on  the  farm,  died  in  the  following  September,  when  the 
remainder-man  entered  and  took  possession  both  of  the  farm  and  of  the  crops  which 
had  been  so  severed ;  and  it  was  held,  that  the  personal  representative  of  the  wife  was 
entitled  to  those  crops. 

"'Utensils.'  Under  this  term,  plate  or  jewels  will  not  pass,  according  to  the 
opinion  of  the  Judges,  in  Dame  Latimer's  case. 

"  'Moneys.'  Where  a  testator  gives  to  oncperson  'all  his  moneys  in  hand,'  and 
to  another  '  all  his  moneys  out  on  securities,'  the  balance  at  his  banker's  will  pass  as 
money  in  hand.  Under  a  bequest  of  all  the  testator's  '  money '  in  his  house  at  A., 
bank-notes  and  ready  money  will  alone  pass,  although  ho  may  leave  it  in  mortgages, 
bonds  or  receipts  for  government  annuities.  But  where  the  testator  bequeathed  all 
his  money  in  the  Bank  of  England,  and  never  had  any  cash  in  the  bank,  but  was 
entitled  to  some  three  per  cents,  and  five  per  cents,  bank  annuities,  Sir  William 
Grant,  M.  11.,  held,  that  the  stock  passed. 

"  But  though,  upon  the  whole  context  of  the  will,  stock  may  pass  by  the  term 
'  money,'  yet  money  does  not,  by  the  force  of  the  word,  include  slock. 

"  In  Hastings  v.  Hane,  6  Sim.  67,  a  testator,  after  giving  specific  and  pecuniary 
legacies,  willed  that  A  and  B  should  divide,  equally,  any  moneys  which  might  remain 
to  his  account  after  payment  of  his  debts  and  pecuniary  legacies.  The  testator,  at  the 
date  of  hk,  will,  and  at  his  death,  had  money  accounts  subsisting  between  him  and  his 
bankers,  and  other  persons.  And  Sir  L.  Shadwell,  V.  C,  held  that  the  bequest  did 
not  pass  his  residuary  estate,  but  only  the  balances  due  on  those  accounts,  subject  to 
the  debts  and  legacies. ' 

"  •  Securities  for  money.'  If  there  he  nothing  in  the  will  to  control  the  force  of 
this  expression,  stock  in  the  funds  will  pass  by  it ;  but  it  seems  doubtful  whether  it 
will  include  bank  stock,  that  being  property  wherein  the  owner  is  interested  as  a  part- 
ner in  a  public  trading  company. 

"}a  Galliers  v.  Moss,  9  Barn.  &  Cr.  267,  the  testator  bequeathed  to  his  executors,  by 
a  residuary  clause,  all  his  stock  in  trade,  ready  money,  securities  for  money,  personal  es- 
tate, ani  effects  of  what  nature  and  kind  whatever,  in  trust  that  they  or  the  survivor,  or 
the  heirs,  executors,  administrators,  &c.,  of  such  survivor,  should  sell  the  same,  and 
invest  the  produce  in  the  purchase  of  freehold  estate.  The  Court  of  King's  Bench  was 
of  opinion,  that  the  legal  estate  in  lands,  of  which  the  testator  was  seised  as  mortgagee, 
did  not  pass  to  the  executors  bv  the  words  '  securities  for  money.'  But  in  the  previous 
case  of  Renvoise  v.  Cooper,  Madd.  &  Geld.  371,  Sir  J.  Leach,  V.  C,  held,  that  a  residu- 
ary clause  of  personalty,  including  the  words  '  mortgages  and  other  securities  for  money,' 
passed  the  legal  fee.  And  on  a  subsequent  occasion,  in  Ex  parte  Barber,  5  Sim.  451,  it 
was  held  by  Sir  L.  Shadwell,  V.  C,  that  a  devise  of  all  the  testator's  freehold  estates, 
and  all  his  fanning  stock,  ready  money,  bills,  bonds,  notes,  and  other  securities  for  money, 
and  all  the  residue  of  his  personal  estat§,  to  trustees,  their  heirs,  executors,  &c.,  in  trust  to 
sell  his  real  estates,  and  to  sell,  get  in,  and  convert  into  money,  all  his  personal  estate, 
would  pass  a  mortgage  in  fee.  Again,  in  Mather  v.  Thomas,  6  Sim.  115,  it  was  held  by 
the  same  learned  Judge,.in  conformity  with  a  certificate  by  the  Judges  of  the  Common 
Pleas,  on  a  case  sent  by  his  Honor  for  their  opinion,  that  a  devise  of  all  messuages, 
bnildings,  chattels  real,  ready  money,  securities  for  money,  debts  owing,  and  personal 
estate  save  what  were  before  otherwise  disposed  of,  to  trustees  and  their  heirs,  in  tnist 
to  pay  the  rents  and  profits  to  C.  for  life,  and  after  his  decease  to  divide  such  residue 
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among  the  children  of  J.  C,  would  pass  lands  vested  in  the  devisor  as  mortgagee 
in  fee. 

"  Where  the  '  Interest '  or  '  produce '  of  a  fund  is  bequeathed  to  a  legatee,  or  in  trust 
for  him,  without  any  limitation  as  to  continuance,  the  principal  will  be  regarded  as  be- 
queathed also.  Thus  an  indefinite  gift  of  the  dividends  gives  the  absolute  property  of 
the  stock. 

"  'Debts.'  Under  a  bequest  of  'whatever  debts  may  be  due  to  me  at  the  time  of 
my  death,'  it  has  been  held,  that  a  bill  of  exchange,  drawn  in  the  testator's  favor,  and 
delivered  by  him  to  his  banker,  and  a  cash  balance  in  his  banker's  hands,  passed  to 
the  legatee. 

"Where  the  testator  bequeathed  all  his  ready  money  and  debts  due  and  owing  to 
him  at  his  death,  to  A,  and  all  his  government  stock  and  funds,  and  personal  estate, 
to  B ;  and  after  making  his  will,  sold  out  a  certain  sum  of  stock,  and  lent  it  upon 
bond,  conditioned  for  replacing  the  stock  on  a  day  specified,  which  day  he  survived, 
Sir  William  Grant  held,  that  this  bond  passed  to  A,  under  the  bequest  of  the  testator's 
debts,  the  question  depending  on  what  was  the  actual  description  of  the  property  at  the 
time  of  his  death,  and  the  circumstance  that  the  debtor  might  still  transfer  the  stock, 
not  being  allowed  to  alter  or  affect  the  rights  of  parties. 

"In  the  case  of  Stenhouse  v.  Mitchell,  11  Ves.  356,  Lord  Eldon  was  of  opinion,  that 
the  words  '  debts  due  at  my  death  from  A,  whether  by  bonds  or  mortgages,  or  open 
accounts,'  would  have  passed  only  debts  ejusdent  generis  with  the  securities  specified, 
and  would,  therefore,  not  have  included  a  judgment  debt  had  not  the  context  of  the 
will  disclosed  a  larger  intention. 

"  The  bequest  of  a  debt  due  on  a  particular  security,  will  pass  the  capital  only,  and 
not  arrears  of  interest  due  at  the  testator's  death ;  and,  c  converso,  the  bequest  of  arrears 
of  a  debt  will  ijot  pass  the  principal. 

"  In  a  late  case,  a  testatrix-  who  was  entitled  to  a  distributive  share  of  the  assets  of 
an  intestate,  to  whom,  at  her  death,  no  administration  had  been  taken  out,  bequeathed  " 
'  all  such  sums  of  money  as  should  be  owing  to  me  at  the  time  of  my  decease  from 
G.  B.'  And  it  was  holden  by  Lord  Glfford,  that  these  words  would  not  pass  a  bene- 
ficial interest  in  a  sum  of  money  which  was  then  due  from  G.  B.  to  the  estate  of  the 
intestate.  ^ 

"  In  the  Attorney- General  v.  Harley,  5  Russ.  173,  a  testatrix  directed  all  her  jewels  to 
be  sold  to  pay  her  debts,  except  a  particular  ring  set  with  diamonds,  which  she  gave  to 
a  friend ;,  and  she  then  bequeathed  the  remainder  of  her  rings,  her  necklaces  of  every 
description,  pearls,  garnets,  cornelians,  and  watches,  to  B. ;  by  a  subsequent  testamen- 
tary disposition,  she  gave  all  her  trinkets  of  every  denomination,  her  jewels  excepted, 
to  C. ;  and,  in  another  part  of  the  same  instrument,  directed  her  jewels  to  be  sold  ; 
afterwards,  by  a  third  testamentary  instrument,  she  bequeathed  to  C.  all  her  trinkets  and 
pearls,  witlx  various  specific  articles,  among  which  were  some  rings  set  with  diamopds ; 
the  testatrix  was  possessed  of  a  very  valuable  necklace  and  cross,  and  of  a  pearl  neck- 
lace, besides  other  necklaces,  and  of  various  diamond  rings,  besides  those  which  were 
specifically  bequeathed.  And  it  was  held  by  Lord  Lyndhurst  that  the  diamond  neck- 
lace and  cross,  and  the  diamond  rings,  not  specifically  mentioned,  were  to  be  sold, 
and  did  not  pass  to  B.  His  Lordship  furtlier  held,  that  the  pearl  necklaces  passed  to 
B.,  under  the  gift  of  necklaces  of  every  description,  and  did  not  pass  to  C.  under  the 
gift  of  pearls. 

"  '  Linen.'  Under  this  term,  without  qualification,  table  and  bed  linen,  and  every 
article  to  which  that  general  word  can  be  applied,  will  pass  ;  but  where  there  is  a  be- 
quest of  '  all  linen  and  clothes  of  all  kinds,'  it  has  been  held,  that  only  body  linen  will 
pass. 

"  '  Medals.'  By  this  word  curious  pieces  of  current  coin,  which  have  been  kept  by 
the  testator  with  his  medals,  have  been  held  to  pass. 

"  It  should  seem,  that  by  a  devise  of  a  West  Indian  plantation,  the  stock,  imple- 
ments, utensils,  &e.,  upon  it,  will  pass.  • 

"  In  conclusion,  it  may  be  mentioned,  that  it  is  established  by  several  cases,  that 
where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an  annuity  for  the  life  of 
the  legatee,  and  the  legatee  dies  before  it  is  laid  but,  or  even  before  the  fund  is  avail- 
able, as  during  the  life  of  the  person  after  whose  death  the  investment  is  to  be  made, 
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•'  Money,"  to  what  it  extends,  [p.  702,  note.] 

"  What  remains  of  money  "  held  to  comprise  general  residue,  [p.  703.] 

Securities  for  money,  [p.  703,  note.] 

Word  "money  "  not  extended  to  general  residue,  [p.  704.] 

Informal  words  held  to  pass  general  residue,  [p.  705.] 

The  word  effects,  and  even  the  word  goods,  (a)  or  chattels,  (b) 
will,  it  seems,  comprise  the  entire  personal  estate  of  a  testator, 
unless  restrained  by  the  context  within  narrower  limits.^  Where, 
however,  such  general  expressions  stand  immediately  associated 

(a)  See  Portman  v.  Willis,  Cro.  El.  386,  where  it  was  held,  tliat  leaseholds  passed 
under  a  bequest  of  "  the  residue  of  my  goods."     See  also  Anon.  I  P.  W.  267. 
(6)  Co.  Litt.  nSa. 


yet  still  it  is  a  vested  legacy,  from  the  death  of  the  testator;  and  that  the  legatee  for 
whose  benefit  it  was  intended,  having  survived  the  testator,  may  elect  either  to  take 
the  sum,  or  have  it  laid  out  in  an  annuity. 

"Mistakes  in  the  description  of  legacies,  like  those  in  the  description  of  legatees, 
may  be  rectified  by  reference  to  the  terms  of  the  gift,  and  evidence  of  extrinsic  circum- 
stances taken  together.     See  Waters  v.  Wood,  15  Eng.  Law  &  Eq.  292. 

"  The  error  of  tlje  testator,  says  Swinburne,  in  the  proper  name  of  the  thing  be- 
queathed, doth  not  hurt  the  validity  of  the  legacy,  so  that  the  body  or  substance  of 
the  thing  bequeathed  is  certain.  As  for  instance,  the  testator  bequeathed  his  horse 
Criple,  when  the  name  of  the  horse  was  Tulip.  This  mistake  shall  not  make  the 
legacy  void  ;  for  the  legatary  may  have  the  horse  by  the  last  denomination  ;  for  the 
testator's  meaning  was  certain,  that  he  should  have  the  horse ;  if,  therefore,  he  hath 
the  thing  devised,  it  is  not  material  if  he  hath  it  by  the  right  or  the  wrong  name. 

"  Accordingly,  in  Door  v.  Gleary,  1  Ves.  Sen.  255,  where  a  husband  bequeathed  to  his 
wife  ;£700  East  India  stock,  having  none ;  but  there  was  i700  bank  stock,  to  the  sur- 
plus of  which  the  wife  was  entitled  as  an  executrix,'  after  payment  of  her  testator's  debts, 
and  which  the  husband  afterwards  transferred  in  his  own  name.  Lord  Hardwicke  held, 
that  the  £700  bank^tock  should  go  to  the  wife ;  the  learned  Judge  being  of  opinion, 
that,  as  it  was  a  case  merely  of  error  of  description,  the  words  '  East  India '  should 
be  rejected.  And  his  Lordship  said  it  was  no  greater  mistake  than  the  devise  of  a 
black  horse,  the  testator  having  only  a  white  horse,  where  the  word  '  black '  shall  be 
rejected. 

"  Again,  where  the  intention  of  the  testator  is  plain,  a  mistake  in  his  calculation  shall 
not  defeat  that  intention.  Thus,  in  Milner  v.  Milner,  I  Ves.  Sen.  106,  Sir  W.  Milner 
bequeathed  a  legacy  in  this  manner :  '  I  give  my  daughter  Mary  £3500,  which,  with 
£6000  she  is  entitled  to  by  my  marriage  settlement,  and  £500  from  her  father-in-law, 
make  up  £10,000,  which  X  design  for  her  fortune.'  In  fact,  she  was  entitled  only  to 
£5000  by  the  settlement ;  and  Lord  Hardwicke  held,  that  she  was  entitled  to  have 
£4500  under  the  will. 

"  So  in  Trevor  v.  Trevor,  5  Kuss.  24,  a  testator  gave  his  wife  an  annuity  of  £100  and 
the  sum  of  £1000,  which  he  considered  would,  with  the  property  she  was  entitled  to 
after  his  death,  make  up  to  her  an  income  of  £2500  a  year.  In  fact,  those  gifts  made 
up  her  income  only  to  £1800  a  year;  and  Sir  John  Leach,  M.  R.,  held,  that  she  was 
entitled  to  have  the  deficiency  supplied  out  of  the  testator's  residuary  estate. 

"  So  it  has  been  held,  that  where  a  testator  has  given  a  certain  sum,  as  a  debt  due 
to  the  person  to  whom  he  gives  it,  the  circumstance  that  he  does  not  owe  to  that  per- 
son so  much  as  he  has  given,  shall  not  invalidate  the  bequest,  agreeably  to  the  maxim 
of  the  civil  law,  falsa  deTnonstratione Ugatum  nonperimi.  Thus  in  Whitfield  v.  Clemment, 
1  Meriv.  402,  a  testatrix  bequeathed  all  her  personal  estate  to  trustees,  in  trust  to  sell, 
and  out  of  the  produce  to  pay  all  debts  ;  '  and  in  the  next  place  to  pay  to  A  £300  due 
on  bond.'  The  testatrix  owed  oijly  £120  to  A  upOn  bond ;  but  Sir  W.  Grant  de- 
creed payment  of  the  whole  £300."— [2  Williams,  Ex.  (2d  American  ed.)  c.  2,  ^  4, 
p.  854-868. 

1  See  Stuart  v.  Earl  of  Bute,  3  Ves.  (Sumner's  ed.)  212,  note  (n) ;  Porter  v.  Tour- 
nay,  3  lb.  310,  note  (a) ;  Bawlings  «.  Jennings,  13  lb.  857,  note  (a) ;  S.tuckey  v.  Stuc- 
key,  1  Hill,  Ch.%09.  # 
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with  less  comprehensive  words,  they  have  been  sometimes  re- 
strained to  articles  ejusdem  generis;  the  specified  effects. being 
considered  as  denoting  the  species  of  property,  which  the  larger 
term  was  intended  to  comprise  ;  and  this  upon  a  principle  evi- 
dently analogous  to  that  on  which  (as  we  have  seen)  the  words 
"estate"  and  " property  "  have  been  confined  to  personalty,  by 
their  juxtaposition  with  words  descriptive  of  that  species  of 
property. 

As  in  Cook  v,  Oakley,(a)  where  a  testator,  (who  was 
[693]      a  *  sailor  on  shipboard,)  gave  to  his  mother,  if  alive, 

his  gold  rings,  buttons,  and  chest  of  clothes,  and  to  his 
loving  friend  F.  (a  shipmate,)  his  red  box,  arrack,  and  all  things 
not  before  bequeathed,  and  made  him  sole  executor,  Sir  J.  Tre- 
vor, M.  R.,  held,  that  the  testator's  share  in  a  leasehold  estate 
did  not  pass  by  these  words.  . 

.  The  circumstance  of  a  specific,  or  pecuniary  legacy  being  given 
to  the  same  legatee,  or  of  the  general  bequest  being  followed  by 
dispositions  of  particular  portions  of  the  personal  property  to 
other  persons,  has  commonly  been  considered  to  favor  the  sup- 
position, that  such  bequest  was  not  to  comprise  the  general 
residue.  . 

Thus,  in  EawHngs  v,  Jennings,  (b)  where  the  testator  gave  to 
his  wife  certain  bank  stock,  together  with  all  his  "  household  fur- 
niture and  effects  of  what  nature  or  kind  soever"  that  he  might 
be  pos'sessed  of  at  the  time  of  his  decease ;  and  then  bequeathed 
certain  stock  and  money  legacies  to  other  persons.  Sir  William 
Grant,  M.  R.,  held,  that  the  bequest  to  the  wife  ijras  confined  to 
articles  of  the  nature  of  those  specified,  and  did  not  comprise 
the  general  residue ;  observing,  that  part  of  the  property  being 
given  to  her  afterwards,  (c)  the  word  "  effects  "  must  receive  a 
more  limited  interpretation. 

The  words  here  were  very  general,  but  the  manner  in  which 
the  testator,  after  making  the  bequest  in  question,  had  gone  on 
to  give  specific  and  pecuniary  legacies,  (though  he  did  not  com- 
plete the  disposition  of  his  personal  estate  by  a  residuary  clause,) 
seemed  hardly  reconcilable  with  the  supposition,  that  the  prior 

gift  to.  the  wife  was  intended  to  embrace  the  general 
[  694  ]      residue,  as  it  *  is  more  natural,  though  certainly  not 

invariable,  for  a  testator  to  reserve  his  residuary  dispo- 
sition until  the  end  of  his  will,  {d)  Had  the  decision  rested 
solely  on  the  bequest  of  the  bank  stock  to  the  wife,  its  sound- 
ness would  have  been  questionable ;  for  the  argument,  that  the 

(a)  1  P.  W.  202.  See  also  Boon  v.  Cgrnforth,  2  Ves.  Sen.  278 ;  Cavendish  v. 
Cavendish,  1  B.  C.  C.  467,  [Perkins's  ed.]  468,  note  (a),  and  cases  cited;  Porter  !>. 
Tonrnay,  3  Ves.  311,  [Sumner's  ed.  note  (a),  and  cases  cited.] 

f5)  13  Ves.  39.  '  ' 

(c)  But,  according  to  the  statement  of  the  will  in  the  report,  the  only  other  bequest 
to  the  wife  is  of  the  hank  stock,  which  is  anterior. 

(d)  See  1  Kuas.  14%  *  . 
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express  gift  of  part  shows  that  a  legatee  is  not  to  take  the 
remainder,  admits  of  this  answer,  that  the  testator  may  have 
intended  to  place  him  in  the  favored  position  of  a  specific  lega- 
tee pro  tanto.  (a) 

A  more  forcible  argument  in  favor  of  the  restricted  construc- 
tion, however,  occurs  where  the  testator  has  added  to  the  equi- 
vocal words  in  question,  terms  descriptive  of  a  particular  species 
of  property,  which  those  words  in  their  larger  sense  would  com- 
prehend. In  such  case,  the  adoption  of  the  more  comprehen- 
sive meaning  would  have  the  effect  of  rendering  the  superadded 
expression  nugatory,  and  make  the  testator  employ  additional 
language,  without  any  additional  meaning. 

Thus,  in  Timewell  v.  Perkins,  (b)  where  the  will  was  in  the 
following  words  :  "  I  give  to  M.  T.,  all  mortgages,  ground 
rents,  judgments,  &c.,  whatever  I  have  or  shall  have  at  my  death, 
as  plate,  jewels,  linen,  household  goods,  coach  and  horses,  for 
her  use."  Lord  Hardwicke  held,  that  goldsmiths'  notes  and 
bank-bills  did  not  pass  under  the  bequest ;  for  though  there  was 
no  doubt  but  the  general  words,  whatever  I  have  or  shall  have  at 
my  death,  would  have  passed  them ; .  yet  the  particular  words 
which  followed,  "  as  plate,  jewels,"  &c.,  confined  and  restrained 
them  to  things  of  the  same  nature ;  his  Lordship  observing,  that 
it  was  so  laid  down  in  the  case  of  Trafford  v.  Berrige.  (c) 

So,  in  the  case  of  Crichton  v.  Symes,  [d)  where  a 
*  testatrix  bequeathed  to  A  and  B,  aU  her  goods,  wear-  [  695  ]. 
ing  apparel,  of  what  nature  and  kind  soever,  except  her 
gold  watch.  Lord  Hardwicke  was  of  opinion,  that  the  words 
were  not  intended  to  be  a  residuary  clause ;  his  Lordship  ob- 
serving, that  the  testatrix  afterwards  gave  a  legacy  of  £50  to 
her  executor,  and  that  there  was  not  the  word  residue.  It  had 
been  insisted,  he  said,  that  the  words  "  wearing  apparel "  ex- 
plained the  testatrix's  meaning,  as  if  she  had  said,  all  "  my  goods, 
(to  wit)  my  wearing  apparel;"  but  wearing  apparel  must  be  con- 
strued the  same  as  and  wearing  apparel,  for  there  was  no  occasion 
to  introduce  wearing  apparel,  in  order  to  except  the  gold  watch  ; 

■     (a)  And,  accordingly,  see  Leighton  v.  Bailey,  3  Myl.  &  K.  627,  post. 

(b)  i  Atlt.  103. 

(c)  1  Eq.  Ca.  Ab.  201,  pi.  14.  A  bequeathed  all  his  goods,  chattels,  household  stuff, 
fiirniture,  and  other  things,  which  were  then,  or  should  be  in  his  house  at  the  time  of 
ilia  death.  Decreed  that  money  in  the  house  did  not  pass ;  fof|  by  the  words  other 
things,  should  be  intended  things  of  lilce  nature  and  species  with  those  before  men- 
tioned. See  also  Anon.  Finch.  8,  in  which  a  bequest  of  all  the  goods  and  chattels,  plate, 
jewels,  household  stuff,  and  stock  upon  the  ground,  in  and  belonging  to  the  testator's 
house  in  N.,  was  held  not  to  include  a  sum  of  money  found  in  the  house ;  and  Roberts 
V.  Knifin,  2  Atk.  113,  where  a  bequest  of  all  goods  and  things  of  every  kind  and  sort 
whatever,  which  should  be  found  in  a  certain  closet,  was  held  not  to  comprise  a  sum 
of  monev  found  in  the  closet.  In  the  last  two  cases,  some  stress  was  laid  on  the  fact 
of  a  pecimiary  legacy  being  bequeathed  to  the  same  legatee. 

The  several  preceding  cases  illustrate  the  application'  of  the  principle  stated  in  the 
text,  to  bequests  of  personal  movable  property  answering  to  a  certain  locality. 

(d)  3  Atk.  61. 
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for  if  she  had  said  "all  my  goods,  except  my  gold  watch,"  it 
would  have  done  as  well ;  and  it  was  his  opinion,  that  as  the 
words  stood  in  the  will,  she  intended  to  give  only  her  wearing 
apparel,  ornaments  of  her  person,  household  goods  and  furniture, 
and  no  other  parts   of  her  personal  estate ;  the  testatrix  here 

meant  to  give,  not  only  what  was  properly  clothes,  but 
[  696  ]■     the  ornaments  of  *  her  person,  and  the  exception  of  the 

gold  watch  showed  the  latitude  of  the  expression,  (o). 
In  some  instances,  however,  the  argument  in  favor  of  the 
restricted  construction  founded  on  subsequent  expressions,  de- 
scriptive of  a  particular  species  of  property  has  not  been  al- 
lowed to  prevail  against  the  force  of  the  previous  genera,l  words. 
Thus,  in  the  case  of  Bennett  v.  Bachelor,  {b)  wbere  a  testator 
bequeathed  unto  P.  (to  whom  he  had  before  devised  real  "es- 
tates, and  had  also  given  specific  legacies,)  all  his  honsehold 
goods,  books,  linen,  wearing  apparel,  and  all  other,  not  before 
bequeathed,  goods  and  chattels  that  he  should  be  in  possession  of 
at  the  day  of  his  decease,  except  the  plate  ajjd  legacies  before 
and  thereafter  given  and  bequeathed ;  and  he  also  bequeathed 
to  the  said  P.  all  moneys  due  from  his  (the  testator's)  tenants, 
and  other  persons.  Lord  Thurlow  held,  that  the  whole  residue 
passed  by  the  bequest;  observing,  in  reference  to  the  latter 
words,  that  the  testator  might  not  know  that  the  debts  would 
pass  by  the  words  "  goods  and  chattels."  ^ 

A  conclusive  ground  for  giving  to  equivocal  words  their  larger 
signification,  occurs  where  the  bequest  contains  an  exception  of 
certain  things,  which  such  bequest,  according  to  its  restricted 
construction,  would  not  comprise ;  the  testator  having  in  such 
a  case  afforded  a  key  or  explanation  to  his  own  ambiguous  lan- 
guage, by  showing  that  he  considered  that  the  bequest  would, 
without  the  exception,  have  included  the  excepted  articles.  This 
question  has  generally  arisen  under  gifts  of  goods  and  chattels, 
restricted  to  a  certain  locality ;  but  the  principle,  it  is  obvious, 

is  equally  applicable  to  bequests  not  so  restricted. 
[  697  ]  *  Thus,  in  the  case  of  Hotham  v.  Sutton,  (c)  where 

A  having  two  sons  and  a  daughter  B,  C,  ahd  D,  after 
bequeathing  for  their  benefit,  a  sum  of  .£12,700,  three  per  cent.. 

{a)  A  bequest  of  "  wearing  apparel,"  does  not  pass  to  the  legatee  a  watch,  which 
the  testator  has  been  iu  the  habit  of  carrying  about  his  person. '  Gooch  v.  Gooch,  83 
Maine,  .535.  • 

ih)  3  B.  C.  C.  29.     See  also  Flemming  v.  Burrows,  1  Kuss.  276,-  post,  609. 

(c)  15  Ves.  319,  [Sumner's  ed.  note  (6).]  Compare  this  case  with  Flemming  v. 
Brook,  1  Sch.  &Lef.  318,  where  Lord  Redesdale,  on  the  authority  of  Moore  u.  Moore, 
1  B.  0.  C.  127,  [see  Perkins's  ed.  notes,]  held,  that  a  bequest  of  "  all  my  property,  of 
whatever  nature  or  kind  the  same  may  be,  that  may  be  found  in  A's  house,  except  a 
bond  of  B  in  my  writing-box,"  did  not  pass  a  mortgage  security,  and  another  bond, 
and  certain  bankel-'s  receipts,  which  were  in  the  house,  on  the  ground  that  jshoses  in 
action  had  no  locality  for  this  purpose,  (a  doctrine  which  is  now  well  settle! ;  1  Ves. 
Sen.  273 ;  1  Bro.  0.  Cj  127,  129,  n. ;)  ftind  his  Lordship  being  of  opinion  that  an  ex- 
ception in  the  will  of  one  security  was  not  sufficient  evidence  of  the  testator's  inten- 
tion to  pass  all  the  other  choses  in  action. 
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consols,  gave  all  the  residue  of  her  personal  estate  and  effects  to 
her  youngest  children,  C,  and  D,  as  therein  mentioned.  A  on 
the  day  of  making  her  will,  executed  a  codicil,  and  revoked  so 
much  of  her  will  as  related  to  the  bequest  to  her  son  C,  of  a 
share  of  her  "  plate,  linen,  household  goods,  and  other  effects, 
{money  excepted,)  "  and  gave  the  whole  thereof  to  her  daughter. 
The  question  was,  whether  the  revocation  extended  to  the  gen- 
eral residuary  personal  estate,  or  whether  the  words  "  and  other 
effects  "  were  not  restrained  by  the  prior  terms  to  articles  ejusdem 
generis.  Lord  Eldon  decided  in  favor  of  the  former  construc- 
tion. He  observed,  "  The  doctrine  appears  now  to-  be  settled, 
that  the  words  '  other  effects  '  in  general,  mean  effects  ejusdem 
generis.  I  cannot  help  entertaining  a  strong  doubt,  whether 
this  testatrix,  if  asked  whether  she  meant  effects  ejusdem  gene- 
ris, or  contemplated  the  share  of  all  which  she  had  considered 
her  effects  in  the  will,  would  not  have  answered  that  the  latter 
was  her  meaning.  Her  expression  is  conclusive  upon  that. 
Money  cannot  be  represented  as  ejusdem  generis,  with  plate, 
linen,  and  household  goods.  The  express  exception 
*  of  money  out  of  the  other  effects,  shows  her  under-  [698  ] 
standing,  that  it  would  have  passed  by  those  words; 
that  express  words  were  required  to  exclude  it,  and,  by  force  of 
that  exclusion  of  the  excepted  article,  she  says,  she  thought  the 
words  of  her  bequest  would  CEury  things  non  ejusdem  generis. 
This  disposition  must,  therefore,  be  taken  to  comprehend  all 
that  she  has  not  excluded,  which  is  money  only." 

It  will  be  observed,  that  Lord  Eldon,  in  the  last  case,  lays  it 
down,  that  the  words  "  other  effects,"  in  general,  mean  effects 
ejusdem  generis  ;  but  such  a  position  seems  scarcely  to  accord 
with  some  subsequent  decisions  about  to  be  stated ;  one  of  which, 
it  will  be  seen,  was  determined  by  the  same  learned  Judge  who 
decided  Rawlings  v.  Jennings,  (a)  which  case  certainly  carried 
the  restricted  construction  to  its  extreme  point ;  and  probably 
was  in  Lord  Eldon's  view,  when  he  advanced  the  above  dictum. 

Thus,  in  the  case  of  Campbell  v.  Prescott,  (6)  where  a  testa- 
tor gave  to  his  sons  A.,  and  J.,  all  his  sugar-house,  cupola  and 
merchandise  stock,  with  jewels,  plate,  household  goods,  furni- 
ture, and  all  effects  whatsoever,  and  appointed  them  executors, 
Sir  W.  Grant,  M.  R.  held,  that  the  whole  personalty  pasaed 
u^der  this  clause ;  remarking  that  there  was  no  case  for  the  re- 
strictive sense  attempted  to  be  put  upon  the"words  "  all  my 
effects  whatsoever." 

So,  in  the  case  of  Michell  v.  Michell,  (c)  J.  Leach,  V.  C,  held, 
that  the  personal  estate  of  a  testator  passed  under  a  bequest  of 
all  and  singular,  his  plate,  linen,  china,  household  goods,  and 

(a)  15  Ves.  403,  [Sumner's  ed.  note  (a).] 
(5)  15  Ves.  500. 
c)  5  Madd.  69. 
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[  699  ]  *  furniture,  (a)  and  effects  that  he  should  die  pos- 
sessed of.  His  Honor  considered,  that  this  construction 
of  the  word  "effects"  was  aided  by  the  subsequent  words,  "that 
I  shall  die  possessed  of,"  and  observed,  that  the  expression  was 
not  household  goods,  furniture,  and  effects ;  but  "  household 
goods,  and  furniture,  amd  effects,"  which  imported  a  distinct 
sense  in  the  word  "  effects."  (b) 

Again,  in  the  case  of  Flemming  v.  Burrows,  (c)  where  a  tes- 
tator, after  commencing  his  will  with  the  words,  "  As  for  such 
teinporal  estate,  as  God  in  his  mercy  hath  bestowed  upon  me,  I 
give  and  dispose  of  the  same  as  followeth ; "  devised  certain 
lands  to  his  natural  son  D.,  adding,  "  likewise  my  furniture, 
plate,  books,  and  live-stock,  or  whatever  else  I  may  then  be  pos- 
sessed.of  at  my  decease,  also  my  shipping  and  ropery  concerns 
at  W.  and  H.,  he  paying  the  debts."  It  was  contended  that 
these  words  were  to  be  confined  to  articles  ejusdem  generis,  with 
those  specified  before,  i.  e.  furniture,  &c.,  with  which  they  stood 
immediately  associated,  and  also  on  the  ground  of  their  being 
followed  by  the  mention  of  specific  articles,  which  were 
[  700  ]  already  included,  if  the  previous  words  "amounted  to 
•  a  general  residuary  gift ;  but  Lord  Gifford,  M.  R.,  held 

on  the  authority  of,  and  the  reasoning  in,  Bennett  v.  Bachelor,  {d) 
that  these  circumstances  were  inadequate  to  restrain  the  gen- 
erality of  the  bequest. 

Lastly,  in  the  case  of  Kendall  v.  Kendall,  (e)  where  a  testa- 
tor, after  bequeathing  to  his  wife  an  annuity,  proceeded  thus :  — 
"  I  also  bequeath  to  my  said  wife,  all  moneys,  goods,  chattels, 
clothing,  &c.,  my  property,  which  may  remain  after  paying  the 
charges  incident  to  my  funeral,  and  such  debts  as  I  may  owe  at 
my  death."  Sir  J.  Leach,  M.  E..,  held,  that  the  residue,  which 
consisted  principally  of  stock,  passed  by  these  words  :  his  Honor 
considering  that  the  words  "  clothing,"  &c.,  did  not  qualify  the 
preceding  general  words. 

These  cases  indicate  the  disposition  of  the  Judges  of  the  pres- 

(a)  The  words  "  household  goods  "  or  "  furniture,"  will  include  pictures  hung  up, 
and  plate,  and  house  linen,  unless  these  words  are  used  elsewhere  in  the  will  in  con- 
tradistinction thereto,  Pre.  Ch.  251  ;  but  not  books,  3  Atk.  201 ;  Amb.  605  ;  or  wines, 
3  Ves.  311;  or  goods  belonging  to  the  testator  in  the  way  of  trade,  2  P.  W.  302 ;  1 
V^  Sen.  97 ;  Amb.  611.  The  words  "household  effects,"  it  seems,  extend  to  all 
that  is  in  the  house  for  use,  consumption,  or  ornament,  and  have  been  held  to  oora- 
prise  apparatus  for  turning,  models,  pictures,  organ,  parrot,  books,  wines,  and  liquors, 
but  not  a  pony  or  eoV,  or  a  fowling-piece,  unless  used  for  domestic  defence;  1  Sim. 
&  Stu.  189.  As  to  the  words  "live  and  dead  stock,"  see  3  Ves.  311  ;  3  Mer.  190. 
Growing  crops,  it  seems,  will  pass  under  a  bequest  of  stock  of  a  farm,  6  East, 
604,  n. ;  or  stock  upon  a  farm,  8  East,  339.  And  see  1  Roper  on  Leg.,  by  White, 
249. 

(b)  A  watoh^  which  the  testator  has  been  in  the  habit  of  carrying  upon  his  person, 
does  not  pass  to  the  legatee  under  a  bequelt  of  "  household  furniture."  Gooch  v. 
Gooch,  33  Maine,  535,  nor  under  a  bequest  of  "  articles  for  family  use."  lb. 

(c)  1  Russ.  276.    See  also  Sutton  v.  Sharp,  Id.  146. 

(d)  Ante,  696. 

(e)  4  Russ.  360. 
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ent  day  to  adhere  to  the  sound  rule  which  gives  to  words  of  a 
comprehensive  import  their  full  extent  of  operation,  unless  some 
very  distinct  ground  can  be  collected  from  the  context,  for  con- 
sidering them  as  used  in  a  special  and  restricted  sense. 

It  is  to  be  observed,  however,  that  in  all  the  preceding  cases, 
there  was  no  other  bequest  capable  of  operating  on  the  general 
residue  of  the  testator's  personal  estate,  if  the  clause  in  question 
did  not.  Where  there  is  such  a  bequest,  it  supplies  an  argu- 
ment of  no  inconsiderable  weight  in  favor  of  the  restricted  con- 
struction, which  is  then  recommended  by  the  anxiety  always 
felt  to  give  to  a  will  such  a  construction  as  will  render  every 
part  of  it  sensible,  consistent,  and  effective. 

To  this  ground  may  be  referred  the  case  of  Woolcomb  v. 
Woolcomb,  (a)  where  the  testator  gave  to  his  wife  all 
the  furniture  *  of  his  parsonage  house,  and  all  his  plate,  [  701  ] 
household  goods,  arid  other  goods,  (except  books  and 
papers,)  and  all  his  stock  vsdthin  doors  and  without,  and  all  his 
corn,  wood,  and  other  goods  belonging  to  his  parsonage  house ; 
and  gave  the  residue  of  his  personal  estate  to  J.  The  question 
was,  whether  ready  money,  cash,  and  bonds,  should  pass  to  the 
wife.  It  was  contended,  that  the  devise  of  aU  the  testator's 
goods  should  carry  aU  his  personal  estate ;  omnia  bona  being 
words  of  the  largest  extent  and  signification,  with  regard  to  per- 
sonals. To  which  it  was  answered,  that  if  the  devise  of  all  the 
testator's  goods  were  to  be  taken  in  so  large  a  sense,  it  would 
disappoint  the  bequest  of  the  residue ;  that  the  words  "  other 
goods  "  should  be  understood  to  signify  things  ejusdem  generis 
with  household  goods,  in  order  that  the  whole  will  might  take 
effect.     And  of  that^pinion  was  Lord  Chancellor  King. 

Sometimes  it  has  been  a  question,  whether  the  word  "  resi- 
due "  comprises  the  general  personal  estate,  or  is  confined  to 
the  undisposed-of  portion  of  a  .certain  property  or  fund,  which 
the  testator  had  just  before  made  applicable  to  specific  and  par- 
tial purposes. 

As  in  the  case  of  Boys  v.  Morgan  (b)  where  the  testator,  after 
bequeathing  certain  property  to  E.  M.,  and  directing  her  to  avoid 
expense  in  his  fiineral,  added,  "  I  guess  there  will  be  found  suf- 
ficient in  my  banker's  hands  to  defiray  and  discharge  my  debts, 
which  I  hereby  desire  Mrs.  E.  M.  to  do,  and  keep  the  residue  for 
her  own  will  and  pleasure."  Lord  Cottenham  decided,  that  the 
word  "  residue  "  was  not  (as  contended)  confined  to  the  fund  in 
question  ;  his  Lordship  being  of  opinion,  that  he  was  precluded 
from  so  limitingthe  term  bythe  context  of  thewill;  from 
the  whole  of  which  it  appeared,  that  the  testator  *  had  [  702  ] 
assumed  that  the  legatee  would  be  the  person  interested 
in  the  bulk  of  his  estate ;  and  his  Lordship  also  adverted  to  the 

(a)  3  p.  Wms.  112,  Cox's  ed. 

(b)  3  Myl.  &  Cra.  661.    See  also  Crooke  v.  De  Vandes,  9  Ves.  197. 
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direction  to  pay  the  debts,  which  were  by  law  a  charge  on  the 
general  estate,  out  of  the  fund  in  question. 

As  words,  in  themselves  the  most  general  and  comprehensive, 
may,  we  have  seen,  be  narrowed  by  their  juxtaposition  with 
more  limited  expressions,  so,  on  the  same  principle,  terms  which, 
in  their  strict  and  proper  acceptation,  apply  to  a  particular  spe- 
cies of  personalty  orily,  have  been  held,  by  force  of  the  context, 
to  embrace  the  general  residue.  In  several  instances,  the  word 
"  money,"  (a)  (which  is  often  popularly  used  in  a  vague  and  in- 
accurate sense,  as  synonymous  with  property,)  has  received  this 
construction.^  As  in  Legge  v.  Askill,  {b)  where  a. testatrix,  after 
bequeathing  .£200  Long  Annuities  amongst  several  persons  in 
specific  legacies,  proceeded  to  give  a  debt  of  £2935  due  to  her, 
to  A  for  her  separate  use ;  and  added,  "  /  believe  there  will  be 
sufficient  money  to  pay  my  funeral  expenses"  which  she  desired 
might  be  plain.  The  testatrix  afterwards  inade  a  codicil  to  her 
will,  commencing  with  the  following  words :    "  If  there  is  amy 

money  left  unemployed,  I  desire  it  may  be  given  in  char- 
[  703  ]     ity.     *  My  watch  and  piano-forte  I  give  to  C.     The 

most  useful  of  my  clothes  to  be  given  to  my  present 
servant,"  and  she  concluded  with  some  directions  respecting  the 
key  of  a  trunk.  The  question  was,  whether  the  general  residue, 
including  the  reversion  of  one  fourth  of  a  sum  of  £10,000 
secured  by  a  settlement,  passed  by  these  words.  Lord  Eldon 
considered,  that  under  the  will,  and  especially  having  regard  to 
the  charge  of  the  funeral  expenses,  the  word  "  money  "'  was 
intended  to  comprise  the  entire  personal  estate ;  and  his  Lord- 
ship was  of  opinion,  that  it  was  impossible  to  put  a  different 
construction  upon  the  same  word  in  theicoi^icil. 

But  though,  in  the  last  case,  some  stress  was  laid  on  the  cir- 
cumstance, that  the  testatrix  had  expressly  directed  the  funeral 
expenses,  (which  ordinarily  constitute  a  charge  on  the  general 
residue,)  to  be  payable  out  of  the  "  money,"  yet  the  same 
enlarged  construction  of  this  terni  prevailed  in  another  case, 
where  this  auxiliary  ground  was  wanting. 

(a)  In  its  strict  acceptation  "money"  will,  it  seems,  extend  to  bank-notes;  Am- 
bler, 280 ;  and  no  doubt  to  exchequer  bills,  and  other  documents  payable  to  bearer ; 
probably  also  to  bills  of  exchange  indorsed  in  blank ;  1  Bos.  &  Pull.  648,  651  ;  4 
Barn.  &  Aid.  1  ;  and  see  1  Eop.  on  Leg.,  by  'Vifhite,  252 ;  but  certainly  not  to  mort- 
gages, or  even  bonds.  Or  other  such  securities.  In  Moore  v.  Moore,  1  B.  C.  C.  127, 
It  was  held,  that  a  bequest  of  "  all  my  goods  and  chattels  in  Suffolk  "  did  not  com- 
prise bonds  in  the  testator's  house,  which- was  in  that  county,  they  having  no  locality 
for  this  purpose,  though  constituting  bona  notabilia.  There  is,  of  course,  no  such  ob- 
jection to  money  (including  the  several  particulars  above  mentioned,)  found  in  the 
place  described,  passing  by  such  general  words.    4  Ves.  166, 

(6)  Cited  2  Turn.  &  Russ.  265. 


^  1  Promissory  notes,  and  other  securities  for  the  payment  of  money,  will  pass  by  a 
bequest  of  money,  Adhere  sush  is  manifestly  the  intention  of  the  testator.  Morton  v. 
Perry,,!  Metcalf,  446.   „  ^  , 

The  expression  "  money "  may  represent  the  entire  personal  estate.    Stratton  v. 
Hillas,  2  Dru.  &  War.  51. 
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Thus,  in  Dowson  v.  Gaskoin,  (a)  where  a  testatrix,  after  be- 
queathing certain  specific  and  pecuniary  legacies,  concluded  her 
wiU  as  follows :  "  I  appoint  Mr.  J.  S.  G.,  and  Mr.  T.  R.,  my 
executors,  and  bequeath  ^200  to  each  for  their  trouble,  and  w/iat- 
ever  remains  of  money  I  bequeath  to  E.  D.'s  five  children."  At 
the  date  of  the  testatrix's  wUl,  her  persQnal  estate  consisted  prin- 
cipally of  stock,  which,  it  was  contended,  would  not  pass  under 
the  word  "  money ; "  but  Lord  Langdale,  M.  R.,  observed,  that 
the  word  "  money  "  may  be  so  used  in  a  will,  as  from  the  whole 
context  to  show  that  the  testator  meant  it  to  pass  stock ;  (6)  and 
that  such  an  intention  clearly  appeared  upon  that  will.^ 

*  In  another  instance,  however,  the  term  "  money  "  [  704  ] 
was  construed  to  apply  not  to  the  general  residue,  but 
merely  to  the  proceeds  of  certain  articles  directed  to  be  sold, 
though  the  clauses  directing  the  sale  of  those  articles,  and  the 
clause  disposing  of  the  "  money,"  did  not  stand  in  immediate 
connection ;  and  though  the  exordium  of  the  wiU  expressed  an 
intention  to  dispose  of  the  testator's  "  fortune." 

Thus,  in  the  case  of  Ommanney  v.  Butcher,  (c)  where  a  testa- 
tor, after  commencing  his  wiU  in  the  following  form  :  "  I,  A  B, 
considering  in  what  manner  I  should  have  my  fortune  disposed 
of,  in  case  of  my  death,  do  make  this  my  wiU ; " — bequeathed 
numerous  stock,  and  a  few  money  legacies  ;  and  after  disposing 
of  some  books,  and  other  specific  articles,  he  directed  the  re- 
mainder of  his  books,  and  his  jewels,  plate,  and  household  fur- 
niture to  be  sold ;  and  desired  that  his  clothes  and  linen  might 
be  divided  between  his  servants  ;  he  then  gave  a  small  pecuniary 
legacy  to  his  executors ;  and  added,  "  in  case  there  is  any  money 
remaining;  I  should  wish  it  to  be  given  in  private  charity."  Sir 
T.  Plumer,  M.  R.,  was  of  opinion,  that  the  concluding  clause 
did  not  comprehend  the  general  residue ;  but  was  to  be  con- 
fa)  2  Keen,  14.        ' 

(6)  But  the  words  "  secnrities  for  money  "  will  include  stock  in  funds,  even  with- 
out the  aid  of  the  context ;  4  Ves.  725,  [Sumner's  ed.  note  (6),  and  cases  cited] ; 
1  Sim.  &  Stu.  500.    But,  as  to  bank  stock,  quaere, 
(c)  Turn.  &  Buss.  260. 

1  Where  the  testator  bequeathed  to  his  wife  ali  the  rest,  residue,  and  remainder  of  the 
moneys  belonging  to  his  estate  at  the  time  of  his  decease,  it  was  held,  that  the  word  moneys 
must  be  understood,  in  its  legal  and  popular  sense,  to  mean  gold  or  silver,  or  the  law- 
ful currency  of  the  country,  or  hank  notes,  where  they  are  known  and  used  in  the 
market  as  cash,  or  money  deposited  in  the  bank  for  safe-keeping ;  and  not  to  com- 
prehend promissory  notes,  bonds,  and  mortgages,  or  other  securities ;  there  being  nothing  in 
the  will  itself  to  show  that  the  testator  intended  to  use  the  word  in  that  extended 
sense.  Mann  v.  Mann,  1  John.  Ch.  231.  But  see  Morton  v.  Perry,  1  Metcalf,  446; 
cited  ante,  601,  note. 

Where  a  testator  bequeathed  to  his  wife  "  all  rents  in  arrear  on  her  real  estates, 
memorandums,  written  and  signed  by  him,  were  admitted  in  eyidence,  to  show  that 
he  included  in  those 'terms  not  merely  rents  unpaid  by  the  tenants,  but  all  money  he 
had  ever  received  for  rent,  or  otherwise,  belonging  to  his  wife,  gKh  interest.    Wads- 
worth  V.  Buggies,  6  Pick.  63.  ,  .,        ti       • 

Primissory  notes  were  held  not  to  pass  by  a  bequest  of  in-door  movables,  li'enniman 
V.  French,  17  Pick.  404. 

VOL.  I.  62 
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sidered  applying  to  the  residue  of  the  produce  of  those  articles 
which  the  testator  had  directed  to  be  sold,  after  providing  for 
the  payments  Which  were  ordered  to  be  made. 

So,  in  the  case  of  Hastings  v.  Hane,  (a)  where  a  testator,  a,fter 
bequeathing  certain  specific  and  pecuniary  legacies,  directed  A 
and  B  to  "  divide  equally  any  moneys  wMch  may  remain  to  my 
account  after  payment  of  the  aforesaid  sums,  and  my  debts."  It 
appeared  that  the  testator  had  certain  money  accounts  , 
[  705  ]  with  his  bankers  and  *  other  persons ;  and  Sir  L.  Shad- 
well,  V.  C,  held,  that  the  bequest  was  confined  to  the 
balances  owing  to  the  testator  on  these  accounts,  and  did  not 
comprise  the  general  residue,  observing  that  he  was  bound  to 
give  a  meaning  to  the  words  "  to  my  account." 

Other  cases  may  be  adduced,  in  which  the  general  residue  of 
a  testator's  personal  estate  has  been  held  to  pass  under  very  in- 
formal words.. 

As  in  Leighton  v.  Bailie,  (6)  where  a  testatrix  made  the  follow- 
ing indorsement  on  one  of  her  testamentary  papers :  "  I  think 
there  will  be  something  left  after  funeral  expenses,  &c.,  paid,  to 
give  to  W.  B.,  now  at  school,  towards  equipping  him  to  any 
profession."  By  another  testamentary  paper,  she  bequeathed  a 
sum  of  £500  to  W.  B.  It  was  held,  by  Sir  J.  Leach,  M.  R., 
that  under  the  indorsed  memorandum,  W.  B.  was  the  general 
residuary  legatee. 

(a)  6  Sim.  67.  (5)  3  Myl.  &  Keen,  2fi7. 
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CHAPTER  XXV. 

FORCE  AND  EXTENT  OF  PARTICULAR  WORDS  OF  DESCRIPTION. 

■'  Tenements  .and  hereditaments,"  include  what. 

"  Lands." 

Whether  it  includes  houses. 

"  Premises,"  [p.  707.] 

"  Messuages,    [p.  708.1 

"  House,"  [p.  709.] 

"  House  I  Uve  in  and  garden,"  [p.  709.] 

Case  in  wfiich  "house"  was  held  to  include  land,  [p.  709.1 

"Appurtenances,"  [p.  710.] 

Gardens,  &c.,  held  to  pass  as  "appurtenances"  to  a  house,  Ip.  710.1 

"Thereunto  belonging,"  [p.  7 11. J 

Devise  of  manor  and  lands  thereunto  beloncine.  Ip.  712.1 

"Farm,"  [p.  713.J  fa    s.  LF  J 

Question  where  name  and  occupation  are  not  coextensive,  [p.  713.J 

Reference  to  occupancy  not  restrictive  of  devise — when,  [p.  714.] 

Contrary  rule  applied — when,  [p.  715.]  • 

Observations  upon  the  two  classes  of  cases,  [p.  715. J 

Distinction  where  the  reference  to  the' occupancy  precedes  that  to  the  name,  [p.  716.] 

Subsequent  reference  to  occupancy  does  not  extend  devise,  [p.  716.] 

Whether  devise  passed  all  that  was  occupied  by  the  person  described,  [p.  717.] 

Words  of  mere  suggestion  and  affirmation  not  restrictive,  [p.  718.] 

Cases  in  which  a  contrary  construction  prevailed,  [p.  718.] 

Closes  taken  into,  and  let  with  an  estate,  held  to  pass  with  it,  [p.  720.] 

Devise  not  extended  to  a  subject,  there  being  another  more  exactly  answerine  it, 

fp.  720.] 
Description  apphed  to  a  subject  not  strictly  falling  within  it,  for  want  of  a  more  ap- 

priate  one,  [p.  721.] 
"  At,  in,  or  near,"  how  construed,  [p.  722.] 

Devise  of  lands  in  one  county  not  applied  to  lands  in  another  county,  [p.  723.] 
"  Estates  in  or  near  L.,  near  M."  [p.  724.] 

Effect,  where  there  is  property  of  another  answering  to  the  description,  [p.  724.] . 
"  Ground-rent  "  held  to  include  reversion,  [p.  725.] 
Customary  freeholds  pass  as  copyholds,  [p.  725.] 
Question  whether  one  moiety  or  both  moieties  passed,  [p.  725.] 

The  most  comprehensive  words  of  descliption  applicable  to 
real  estate  are  tenements  and  hereditaments;  as  they  include 
every  species  of  realty,  as  well  corporeal  as  incorporeal.^ 

The  word  "  lands  "  ^  is  not  equally  extensive ;  for  though,  gen- 
erally, it  includes  as  well  the  surface  of  the  ground  as  everything 
that  is  on  and  under  it,  as  houses  and  other  buildings,  (a)  mines, 
&c.,  yet  it  seems  that  the  term  will  not,  proprio  vigore,  compre- 
hend incorporeal  hereditaments,  as  advowsons,  tithes,  &c.,  unless 
there  is  no  other  real  estateto  satisfy  the  words  of  the  devise ;  a 
(o)  Ewer  v.  Heydon,  Moore,  359,  pi.  491. 

'  4  Kent,  (5th  ed.)  401.  ' 

"  The  word  "lands,"  as  used  in  Rev.  Stat,  of  Mass.  ch.  61,  is  made  to  include 

"lands,  tenements,  and  hereditaments."    Rev.  Stat.  ch.  61,  5  32.    See  4  Kent,  (5th 

ed.)  401. 
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circumstance,  however,  which,  in  regard  to  wills  made  or  repub- 
lished since  1837,  would  be  immaterial.  Thus,  it  seems,  that  if 
a  man  devise  all  his  lands  in  A  and  he  has  no  other  real  estate 
there  than  tithes,  they  will  pass,  (a)  So  if  he  devise  a  certain 
manor,  and  has  only  a  fee-farm  rent  issuing  out  of  it,  such  rent 
will  pass,  (b) 

But  though  a  devise  of  lands  will,  unaided  by  the  context, 

carry  houses,  or  rather  the  land  on  which  the  houses 

[  707  ]      *  are  buUt ;  yet  of  course  this  does  not  hold  where  the 

testator  evidently  uses  the  term  in  contradistinction  to 

house. 

As  where  (c)  A.  having  a  messuage  at  L.  and  a  messuage 
and  lands  at  W.,  devised  his  house  at  L.  with  all  other  his 
lands,  meadows,  pastures,  with  their  appurtenances,  lying  in 
W.j  the  house  at  W.  was  held  not  to  pass. 

The  observation  is  equally  applicable  to  other  words  of  de- 
scription, any  of  which  may  be  diverted  from  their  ordinary 
signification,  by  being  placed  in  contrast  or  opposition  to 
others,  (d) 

The  word  premises  properly  denotes  that  which  is  before 
mentioned,  and  in  this  view  its  comprehensiveness  is  of  course 
measured  by  that  of  the  expression  to  which  it  refers,  (e) 
Thus,  (/)  where  a  testator  devised  a  certain  messuage  and  the 
furniture  in  it  to  A  for  life,  and  after  A's  decease,  gave  the  said 
messuage  and  premises  to  B,  the  latter  devise  was  held 
[  708  ]  to  carry  the  furniture  as  well  *  as  the  messuage  to  B, 
on  the  ground  that  the  word  premises  included  all  that 
went  before. 

The  word  messuage  has  been  variously  construed ;  sometimes 
a  greater  arid  sometimes  a  less  degree  of  comprehensiveness 
having  been  attributed  to  it. 

In  an  early  case,  (§•)  it  is  laid  down,  that  the  grant  of  a  mes- 

'(a)  See  Ritch  v.  Sanders,  Styles,  261. 

(6)  Inchley  v.  Robinson.  2  Leon.  41,  pi.  57. 

(c)  Heydon's  Will,  2  And.  123. 

'((/)  See  Hockley  v.  Mawbey,  1  Ves.  Jun.  143.  And  Doe  d.  Ryall  v.  Bell,  8  Dura. 
&  B.  479,  stated  post,  720. 

(e)  Doe  d.  Biddulph  v.  Meakin,  1  East,  456.  This  doctrine  was  adyanced  in  the 
judgment,  and  is  indeed  unquestionable  ;  but  the  case  did  not  turn  precisely  on  the 
question.  A  devised  a  messuage  or  tenement,  lands,  buildings,  and  premises,  theii 
in  his  own  possession,  and  all  other  his  real  estate  whatsoever,  to  his  wife  for  life, 
and  after  her  decease,  lie  devised  the  said  messitage  or  tenement^bliildings,  lands,  and 
premises,  to  his  son  W.  in  fee.  The  question  was,  whether  the  Mvise  to  W.  Included 
all  that  was  given  to  the  wife,  or  only  the  premises  in  his  own  occupation  ;  and  it 
was  held,  that  it  included  all.  The  point,  therefore,  was  not  so  much' whether  the 
word  "  premises  "  included  the  whole  antecedent  subject,  as  whether  the  testator,  hav- 
ing used  precisely  the  same  words  as  those  by  which  he  had  described  the  property 
in  his  own  occupation,  was  not  to  be  understood  to  mean  to  confine  the  devise  in 
question  to  that  pittpertv.  If  the  devise  were  not  so  restrained,  there  were  other 
words  sufficient  to  Sifry  the  reversion  in  dispute,  witliout  calling  In  aid  the  word  prem- 
ises. 

if)  Sanford  v.  Irby,  at  the  Rolls,  14th  Nov.  1825,  cor.  Lord  Gifford,  MS. 

(g)  Moore,  24,  pi.  82. 
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suage  did  not  include  a  garden,  but  was  confined  to  the  house, 
"  and  the  circuit  thereof,"  and  it  was  thought  that  the  words 
"  messuage  or  tenement "  must  receive  the  same  construction, 
the  word  "  tenement "  being  in  such  case  used  as  synonymous 
with  messuage ;  it  was  said,  however,  that  it  would  have  been 
otherwise  if  the  expression  had  been  messuage  and  tenement; 
indeed,  one  of  the  Judges  (Weston)  expressed  an  opinion,  that 
a  garden  would  pass  by  the  name  of  a  messuage  or  tenement, 
if  they  had  been  held  together. 

In  Hearn  v.  AUen,  {a)  two  acres  of  land  were  held  not  to  pass 
under  a  devise  of  a  messuage  cum  pertinentiis.  On  the  other 
hand,  in  Gulliver  d.  Jeffries  v.  Poyntz,  [b)  two  closes  of  meadow 
and  six  acres  of  arable  land  were  held  to  pass  under  a  devise  of 
"three  messuages,  with  all  houses,  barns,  stables,  stalls,  &c., 
that  stand  upon  or  belong  to  the  said  messuages."  The  prop- 
erty had,  it  seems,  been  conveyed  to  the  testator  by  the  de- 
scription of  "  a  messuage  or  tenement  with  the  appurtenances ; " 
but  it  is  clear,  that  extrinsic  evidence  of  this  nature  was  inad- 
missible to  enlarge  the  established  import  of  the  words  of  the 
devise,  (c)  The  influence  which  this  circumstance  appears  to 
have  had  in  the  determination,  certainly  weakens  its  authority, 
and  it  is  probable  that  the  same  construction  would  not  now  be 
adopted.  At  this  day,  indeed,  the  distinction  suggested 
in  the  early  cases  (d)  between  messuage  and  *  house  in  [  709  ] 
regard  to  the  greater  comprehensiveness  of  the  for- 
mer, is  not  to  be  relied  on  ;  "  (e)  and  it  is  clear,  that  even  the 
word  messuage  would  not  now  be  held  to  carry  land  beyond  a 
homestead  or  orchard,  though  contiguous  to,  or  enjoyed  with 

it.(/) 

In  Doe  d.  Clements  v.  Collins,  {g)  it  was  held,  that  under  a 
devise  of  the  "  house  I  live  in  and  garden,"  ^  stables,  and  a  yard, 
which  were  in  a  ring  fence  that  enclosed  the  whole,  and  a  coal 
pen  which  was  on  the  opposite  side  of  the  road  near  the  house, 
and  both  which  were  in  the  testator's  own  occupation,  were  in- 
cluded. The  coal  pen  was  used  in  his  trade,  as  well  as  for  the 
purposes  of  his  family.     It  was  admitted,  that  the  question  as 

(a)  Cro.  Car.  57. 

(6)  2  Bl.  726  ;  S.  C.  3  WiU.  141. 

(c)  Doe  d.  Brown  v.  Brown,  11  East,  441,  ante,  358. 

(d)  Thomas  v.  Lane,  2  Ch.  Ca.  26,  Keilw.  57,  where  it  is  said  that  messuoye  extends 
to  the  curtilage,  though  not  to  the  garden ;  bat  that  domus  comprises  only  buildings. 

(e)  See  Mr.  Justice  Ashhurst's  judgment  in  Doe  d.  Clements  v.  Collins,  2  Durn.  & 
E.  498.  _, 

{/)  See  Eoe  d.  Walker  v.  Walker,  3  Bos.  &  Pull.  375.    Also  Shepp.  Touchst.  94. 
(g)  2  Dnm.  &  E.  498. 

1  A  testatrix,  who  owned  a  house  in  S.,  with  a  yard  and  garden,  and  also  owned 
several  lots  of  land  adjacent  to  said  house  and  garden,  with  buildings  on  them,  which 
were  held  by  tenants,  made  this  devise:  "I  give  unto  M.  my  house  and  land  in  S., 
now  occupied  by  me."  It  was  held,  that  M.  took  none  of  the  land  or  buildings  occu- 
pied by  tenants  at  the  date  of  the  will.  Brown  v.  Saltonstall,  3  Metcalf,  423. 
52* 
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to  the  coal  pen  was  doubtful ;  but,  considering  that  it  was  in 
the  testator's  own  occupation,  was  used  by  him  partly  for  do- 
mestic purposes,  and  was  annexed  to  no  other  tenement,  the 

Court  thought  it  passed.  _        j-  ^,     j.    j.  .    , 

There  is  indeed  a  case,  (a)  in  which  a  devise  ot  the  testator  s 
house  at  C.  was  held  to  include  land ;  i  on  the  ground,  it  should 
seem,  that  the  devisee  was  directed  to  be  at  the  charge  of  house- 
keeping, servants'  wages,  and  coach-horses,  to  the  number  that 
the  testator  had  maintained;  and  it  appearing  that  he  had  a 
small  piece  of  land,  which  he  had  employed  to  raise  hay  and 
corn  for  the  house,  and  which  was  ploughed  by  the 
[  7101  coach-horses,  (b)  The  Court,  *  therefore,  thought  that 
as  everything  was  to  be  carried  on  as  it  was  in  his 
lifetime,  and  the  same  style  of  living  observed,  the  lands,  the 
profits  whereof  had  been  used  to  be  applied  to  the  maintenance 
of  the  house,  should  continue  to  be  so  applied. 

Ho-«^ver  strong  these  circumstances  may  be  as  affording  con- 
jecture, they  seem  not  to  amount  to  that  species  of  evidence 
on  which  to  found  a  judicial  exposition  of  the  testator's  inten- 
tion, (c) 

It  has  been  sometimes  a  question,  what  wiU  pass  under  the 
denomination  of  ebppwrtenances^  to  a  messuage  or  house.  In 
Doe  d.  Lempriere  v.  Martin,  (d)  a  devise  of  the  testator's  copy- 
hold messuage,  with  all  outhouses,  gardens,  and  appurtenances  to 
the  same  belonging,  situate  at  F.,  and  then  in  his  own  posses- 
sion, was  held  to  include  a  small  piece  of  land,  being  the  site 
of  several  cottages  pulled  down  by  the  testator,  who  had  laid 
the  ground  open  to  his  courtryard,  and  then  occupied  it  with 
the  house,  though  his  estate  in  the  two  was  different. 

But  in  a  subsequent  case,  (e)  a  direction  by  the  testator  that 
his  steward  should  enjoy  his  mansion-house  with  the  appmte- 
nances,  for  one  year  after  his  death,  was  held  to  extend  to  the 
gardens,  shrubberies,  public  walks,  and  ways,  belonging  to  the 
house,  but  not  to  fifty  or  sixty  acres  of  land,  which  the  testator 

(a)  Blackburn  v.  Edgley,  1  P.  W.  600;  S.  C.  2  Eq.  Ca.  Ab.  182,  pi.  2,  313,  pi.  20, 
324,  pi.  27,  660,  pi.  5,  702,  pi.  i. 

ib)  The  Court  assumed,  that  there  was  a  direction  that  the  horses  should  continue 
to  plough  the  lands,  but  the  will,  as  stated  in  the  report,  contains  no  such  clause. 

(c)  See  2  Bos.  &  Pull.  308. 

(d)  2  Bl.  148  ;  but  see  Hearn  v.  Allen,  Cro.  Car.  57,  708. 

(e)  Buck  d.  Whalley  w.  Newton,  1  Bos.  &  Pull.  53.  See  also  Harwood  v.  High&m, 
Godb.  40. 

1  The  word  "  house"  in  a  will  has  been  held  synonymous  with  "  messuage,"  and  to 
convey  all  within  the  curtilage,  without  the  words  cum  pertinentibus  superadded.  Ben- 
net  V.  Bittle,  4  Kawle,  339 ;  fiogers  v.  Smith,  4  Barr,  (Penn.)  93.  Where  land  was 
conveyed,  by  a  deed,  with  all  the  buildings  standing  thereon,  exceptthe  biick  factory, 
the  land  on  which  the  factory  stood,  and  the  water  privilege  appurtenant  thereto,  did 
not  pass  by  the  deed.    Allen  v.  Scott,  21  Pick.  25. 

^  In  wills,  land  may  pass  under  the  term  "  appurtenances,"  to  give  effect  to  the  in- 
tent. Otis  u.  Smith,  9  Pick.  293.  See  Leonard  ti.  While,  7  Mass.  6 ;  Eliot  v.  Carter, 
12Pick.  436,  441. 
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had  kept  in  his  own  hands  with  the  house.  And  this  construc- 
tion was  corroborated  by  the  fact  of  there  being  in  another  part 
of  the  same  will,  a  devise  of  this  property  "  with  the  lands  and 
grounds,"  showing  that  the  testator  had  the  distinction  in  view. 
Eyre,  C.  J.,  seemed  to  think  that  without  this  addi- 
tional *  ground,  if  they  had  found  a  house  situated  in  [  711  ] 
a  park,  which  had  been  always  occupied  with  it,  being, 
as  it  were,  an  integral  part  of  the  thing,  it  might  have  proved 
the  intention  of  the  testator  to  pass  the  whole  together. 

This  would  be  carrying  the  construction  of  the  word  very  far. 
At  all  events,  it  is  not  to  be  doubted,  that  whatever  is  necessary 
to  the  commodious  enjoyment  of  the  house  wUl  in  general  pass 
under  the  word  "  appurtenances ; "  {a)  a  fortiori,  if  then  actually 
enjoyed  with  it  by  the  person  in  whose  occupation  the  house  is 
described  to  be  ;  though  in  some  of  the  cases,  more  weight  has 
been  given  to  this  circumstance  than  it  seems  fairly  entitled  to. 
It  is  not  likely,  that  at  this  day,  the  word  would  be  carried  be- 
yond its  ordinary  acceptation. 

The  construction  of  the  words  "thereunto  belonging,"  has 
come  under  discussion  in  several  recent  cases. 

Thus,' in  Ongley  u.  Chambers,  (b)  where  a  testator  devised 
the  rectory  or  parsonage  of  Minister,  with  the  messuages,  lands, 
tenements,  tithes,  hereditaments,  and  all  and  singular  other  the 
premises  theretmto  belonging,  with  the  appurtenances.  It  was 
held,  that  by  the  effect  of  these  words,  the  devise  operated  on 
certain  lands  which  had  been  pturchased  by  the  owners  of  the 
rectory,  between  the  years  1607  and  1632,  and  had  been  since 
uninterruptedly  occupied  with  it,  and  had  been  in  various  leases 
described  as  belonging  to  the  rectory ;  for  though  not,  strictly 
.speaking,  appurtenant  to  the  rectory,  they  had  become,  by  unity 
of  title,  and  concurrent  occupation,  joined  to  the  re^ 
tory,  and  might  be  taken  in ,  popular  acceptation  *  as  [  712  ] 
belonging  thereto.  Lord  GlfFord,  C.  J.,  referred  to  sev- 
eral old  cases  and  text-books,  in  which  it  was  laid  down  that 
lands,  which  had  been  occupied  with  a  house  for  ten  or  twelve, 
or  even  five  or  six  years,  might  pass  as  parcel  of,  or  as  belong- 
ing to,  such  house. 

So  in  the  case  of  Doe  d.  Gore  v.  Langton,  (c)  where  a  testa- 
tor, in  1801,  devised  all  his  "  manor  or  reputed  manor  of  Barrow 
Minchin,  in  the  cormty  of  Somerset,  together  with  the  mansion- 
house,  called  Barrow  Court,  thereto  belonging,  and  the  park; 
and  also  all  and  singular  his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  thereunto  belonffinff,  situate  in  the 
parish  of  Barrow  Minchin  and  Barrow  Gumey,"  to  certain  uses. 

(o)  See  Nicholas  v.  Chamberlain,  Cro.  Jac.  121 ;  Hobson  v.  Blackburn,  1  Myl.  & 
Keen,  521. 

(6)  8  Moore,  665.     See  also  Doe  v.  Holton,  5  Ne\r.  &  Man.  391. 
(c)  2  Bam.  &  Adol.  680. 
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The  testator  gave  to  his  executors  all  arrears  of  rent  which 
should  be  due  from  any  tenant  or  tenants  of  his  estate  in  the 
parish  of  Barrow,  upon  trust  to  lay  out  the  same  in  repairing, 
the  farm-houses  and  buildings  appurtenant  thereto,  and  in 
draining  the  lands.  The  testator  also  charged  two  small  annui- 
ties on  his  estate  at  Barrow.  The  question  was,  whether  the 
devise  comprised  a  farm,  which  had  been  purchased  by  the  tes- 
tator in  18,00  ;  and  which  was  situate  in  the  parish  of  Barrow 
Minchin  and  Barrow  Gurney,  and  adjoined  to,  and  was  in  some 
parts  intermixed  with,  the  ancient  Barrow  estate.  Lord  Ten- 
terden,  C.  J.,  considered,  that  the  words  "  thereunto  belonging," 
were  to  be  referred  "to  the  manor,  and  not  to  the  park.  These 
words  are,  he  observed,  in  common  speech,  of  different  import, 
according  to  the  subject  of  which  they  are  spoken.  If  we 
speak  of  a  farm  or  a  field,  with  reference  to  the  ownerships,  we 
say  it  belongs  to  such  a  one,  meaning  thereby  that  it  is  the 

property  of  that  person  ;  if  with  reference  to  any  estate 
[  713  ]      of  a  particular  name,  we  say  it  belongs  *  to  such  an 

estate,  as  to  the  Briton  Ferry  estate,  meaning  that  it  is 
parcel  of  that  estate ;  if  with  reference  to  its  locality,  we  say 
it  belongs  to  such  a  parish  or  township,  meaning  that  it  is  situ- 
ate in,  and  a  part  of,  that  parish  or  township  ;  and  so  with  refer- 
ence to  a  manor,  we  say  it  belongs  to  such  a  manor,  meaning 
that  it  is  situate  in,  or  part  of,  that  manor,  in  the  ordinary  and 
popular  sense  of  the  word  "  part,"  and  not  in  the  strictly  legal 
sense,  as  part  of  the  demesnes  of  the  manor,  or  as  holden  of 
the  manor  or  of  the  lord  thereof.  His  Lordship  adverted  to 
the  fact,  (which  had  been  proved  in  evidence,)  that  the  game- 
keeper of  the  manor  had,  both  before  and  after  the  purchase  of 
the  lands  in  question,  been  in  the  habit  of  shooting  over  them. 
Having  regard  to  this  circumstance,  (which  he  considered  im- 
portant, as  showing  that  the  lands  belonged  to  the  manor,  in  the 
popular  sense  to  which  he  had  alluded,)  and  having  regard  also 
to  the  circumstance,  that  the  bequest  of  the  rents  in  arrear  to  be 
expended  in  repairing  and  improving  any  part  of  the  estate,  and 
the  charge  of  the  annuities,  would  clearly  comprise  the  lands  in 
question,  (which  the  testator  could  not  intend  to  be  united  to  the 
rest  of  the  property  for  some  purposes,  and  not  for  all) ;  his 
Lordship,  and.  the  rest  of  the  Court  came  to  the  conclusion,  that 
the  farm  in  question  passed. 
The  woidfarm^  is  construed  according  to  its  obvious  mean- 


1  "  The  word  '  farm '  is  one  of  large  import  both  in  England  and  in  America, 
though,  perhapa,  somewhat  different  in  the  two  countries.  In  the  fonner,  it  commonly 
implies  estate  leased ;  but  as  to  the  term,  it  is  said  to  be  a  collective  word,  consisting 
of  divers  things  gathered  into  one,  as  a  messuage,  land,  meadow,  pasture,  wood, 
common,  &c.  In  this  country,  a  man  is  generally  the  owner  of  his  farm,  and  it  is  a 
parcel  of  land  used,  occupied,  managed,  and  controlled  by  one  proprietor."  Shaw, 
C.  J.,  in  Aldrich  v.  Gaskill,  10  Gushing,  155. 
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ing.  A  difficulty  has  sometimes  arisen  in  devises  of  farms, 
(though  it  is  not  necessarily  confined  to  them,)  from  the  fact  of 
the  testator  having  composed  his  description  of  two  particulars ; 
the  one  applicable  to  a  larger  portion  of  the  subject  than  the 
other ;  thereby  raising  the  question,  whether  the  more  limited 
term  be  or  be  riot  restrictive  of  the  other. 

*  Thus,  in  the  case  of  Goodtitle  d.  Radford  v.  South-  [  714  ] 
ern,  (a)  where  a  testator  devised  all  that  his  farm,  called 
Trogues  Farm,  situate  in  the  parish  of  J).„now  in  the  .occupa- 
tion of  A.  C.  The  question  was,  whether  two  closes,  part  of 
Trogues  Farm,  but  not  in  the  occupation  of  A.  C,  passed  by 
this  devise.  It  was  held,  that  the  devise  comprehended  the 
whole  of  Trogues  Farm,  which  was  a  plain  and  certain  descrip- 
tion, and  was  not  affected  by  the  defective  description  of  the 
occupation. 

So,  in  Down  v.  Down,  (6)  where  A  devised  all  his  farm  and 
lands,  called  CoWs  Foot  Farm,  situate  in  or  near  the  parishes 
of  D.,  W.,  and  T.,  now  on  lease  to  Mary  Field,  at  the  yearly 
rent  of  £150.  It  was  held,  that  a  close  of  seven  acres,  called 
William-spring,  which  was  a  part  of  Coifs  Fool  Farm,  but  was 
excepted  out  of  Mary  Field's  lease,  as  well  as  out  of  a  subse- 
quent lease  granted  by  the  testator  to  another  person,  passed ;  (c) 
the  Court  being  of  opinion,  that  it  was  the  intention  of  the  tes- 
tator to  pass  the  whole  farrh,  and  not  that  only  which  was  in 
the  occupation  of  Mary  Field. 

It  seems  to  be  clear,  then,  that  where  a  person  devises  a  farm 
by  its  name,  and  described  to  be  in  the  occupation  of  A,  the 
fact  that  particular  closes,  part  of  the  farm,  were  not  in  his  oc- 
cupation, will  not  exclude  those  closes  from  the  devise.^  It 
must  be  recollected,  however,  that  in  both  the  preceding  cases, 
the  part  to  which  the  occupancy  did  not  extend,  bore  but  a  small 
proportion  to  the  whole ;  and  they  must  not  be  understood  to 
warrant  the  proposition,  that  words  of  occupation  are 
never  restrictive.  Where  the  *bulk  of  the  property  [  715  ] 
is  not  in  the  occupation  of  the  person  described,  and 
especially  if  it  be  not  described  by  a  name  compreheriding  the 
whole,  a  different  rule  seems  to  prevail.     To  these  circumstances 

(a)  1  Man.  &  S.  299.     See  also  Paul  v.  Paul,  2  Burr.  1089  ;  S.  C.  1  Blackst.  255. 
(6)   1  J.  B.  Moore,  80 ;  S.  C  7  Taunt.  343. 
(c)  The  farm  consisted  of  about  172  acres. 


1  A  devise  of  "  the  form  whereon  I  now  live,  consisting  of  about  one  hundred  and. 
thirty  acres,  with  all  the  buildings  thereon,"  may  pass  a  tract  of  land  not  immediately 
adjacent  to  that  on  which  the  testator  lived,  although  the  two  exceeded  one  hundred 
and  thirty  acres,  and  although  there  were  some  buildings  on  the  said  tract  of  land ; 
and  portions  of  it,  as  of  other  parts  Of  the  farm,  were  occasibnally  let  to  tenants,  for 
years  or  at  will,  and  rent  received  from  them  ;  the  evidence  showing  that  said  tract 
was  once  a  part  of  the  testator's  farm,  and  not  showitg  that  it  had  ever  been  severed 
from  it.    Aldrichi>.  Gaskill,  10  Gushing,  155. 
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of  distinction,  it  is  coijceived,  must  be  referred  the  case, of  Doe 
d.  Parkin  v.  Parkin,  {a)  where  a  testator,  seised  of  a  house  and 
five  acres  of  land  in  his  own  occupation,  and  of  an  inn  and 
nine  acres  of  land  in  the  same  place,  not  so  occupied,  devised 
all  his  messuages,  tenements,  lands,  grounds,  hereditaments,  and 
premises,  situate  at  or  in  the  township  of  A  in  the  parish  of  B, 
a/nd  then  in  his  own  occupation,  with  the  appurtenances,  to  cer- 
tain uses.  The  Court  held,  that  these  words  were  clearly  re- 
strictive, and  consequently  that  the  inn  did  not  pass.^  • 

It  is  observable,  that  Goodtitle  v.  Southern  was  not  citfed  in 
this  case,  nor  was  Doe  v.  Parkin  cited  in  Down  v.  Down.  The 
two  former  cases  have  been  thought  to  clash,  but  perhaps  they 
are  not  wholly  undistinguishable.  Where  a  person  having  a 
farm,  the  whole  of  which,  excepting  a  small  part,  is  in  the  oc- 
cupation of  one  tenant,  describes  it  by  name,  and  as  in  the  oc- 
cupation of  such  person,  it  is  highly  probable,  that  he  overlooked 
the  fact  of  a  small  part  of  it  being  held  by  another  tenant ;  but 
in  the  case  of  a  person  having  two  houses,  one  in  his  own  oc- 
cupation, and  the  other  not,  it  is  difficult  to  suppose  that  he 
could  forget, that  both  were  not  occupied  by  himself.  It  is  prob- 
able, therefore,  that  in  each  of  the  preceding  cases,  the  intent 
of  the  testator  was  effected ;  but  it  must  be  admitted,  that  they 
do  not  furnish  a  satisfactory  general  rule.     In  a  case  similar  to 

either  of  them,  there  can  be  no  difficulty. 
[  716  ]  *  But  though  a  devise  of  "  my  farm  called  A  in  the 

occupation  of  B,"  is  not,  under  these  circumstances, 
limited  to  that  part  of  the  feirm  which  is  in  the  occupatton  of 
B,  yet  perhaps  it  does  not  follow  that  the  same  construction 
would  be  given  to  a  devise  of  all  "  my  farm  in  the  occupation 
of  B,  called  A."  In  this  case,  the  reference  to  the  occupancy 
forms  the  primary  substantive  part  of  the  description,  and  the 
name  is  merely  an  addition. 

Thus,  in  the  early  case  of  Wooden  v.  Osbourn,  (b)  where  A, 

(o)  5  Taunt.  321 .  As  to  the  effect  of  superadded  words  in  restricting  a  more  gen- 
eral description,  see  Doe  d.  Gillard  v.  Gillard,  5  Barn.  &  Aid.  78,  ante,  673. 

(6)  Cro.  El.  674.  See  also  S.  C.  nom.  Tnttesham  v.  Roberts,  Cro.  Jac.  21  ;  and 
Lord  EUenborough's  judgment  in  Roe  d.  Connolly  v.  Vernon,  5  East,  78.  The  prin- 
cipal point  in  the  case  in  Croke  seems  to  have  been  whether  the  Hayes  lands,  being 
so  restricted  in  the  devise  to  J.  S.,  was  subject  to  the  same  restriction  in  a  subsequent 
devise  of  it  as  Hayes  Lands  generally;  and  the  decision,  of  course,  was  in  the  affirm- 
ative. As  to  the  wprds  of  description  being  narrowed  by  the  effect  of  the  general 
context,  see  Doe  d.  Harris  w.  Greathead,  8  East,  91. 

1  So  in  regard  to  the  following  devise :  "  I  give  and  bequeath  to  my  son  J.  H.,  my 
faf  m  on  which  I  now  live,  &c.  granted  to  me  by  several  persons,  and  several  lots,"  &c. ; 
it  was  held,  that  a  lot  of  about  sixteen  acres  with  a  dwelling-house  thereon,  not  ad- 
joining the  farm,  and  which  had  been  let  out  for  many  years,  as  a  separate  and  dis- 
tinct lot,  did  not  pass  by  the  devise  to  J.  H.  Jackson  v.  Meyer,  13  John.  531.  See 
Jackson  v.  Sill,  11  John.  201  ;■  Brown  v.  Saltonstall,  3  Metcalf,  423  ;  Allen  v.  Rich- 
ards, 5  Pick.  .'512  ;  Hampton  v.  Cowley,  4  Dev.  &  Bat.  16.  So  under  a  devise  of  "  the 
whole  of  the  farm  and  buildings  where  I  now  live,"  a  wood  lot  remote  from  it,  and 
either  not  used  as  a  part  of  it,  or  of  which  the  use  is  equivocal,  has  been  held  not  to 
pass.    Allen  v.  Richards,  5  Pick.  512. 
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having  lands  qalled  Hayes  Lands  in  two  vills,  Cokefield  and 
Cranfield,  devised  all  his  lands  in  Cokefield  called  Sayes  Lands 
to  J.  S. ;  it  seems  to  have  been  held,  that  the  part  which  was  in 
Cranfield  did  not  pass.  Unless  a  reference  to  locality  be  more 
restrictive  than  a  reference  to  occupation,  {a)  this  case  seems  to 
warrant"  the  distinction  suggested. 

As  a  subsequent  reference  to  the  occupancy  does  not  limit  a 
devise  of  a  farm  by  name  to  the  lands  so  occupied,  it  is  clear 
that  it  would  not,  under  such  circumstances,  enlarge  a  devise, 
in  which  the  occupancy  extended  to  lands  not  included  in  the 
name.  Consequently,  under  a  devise  of  "  my  Trogues  Farm, 
in  the  occupation  of  A,"  lands  of  another  farm  in  the  occupa- 
tion of  A  would  unquestionably  not  pass ;  and  this  hypothesis 
agrees  with  the  principle  of  a  class  of  decisions  stated  in  the 
sequel,  (b) 

*  In  the  case  of  Press  v.  Parker,  (c)  a  testator  de-  [  717  ] 
vised  to  A  his  messuage  in  the  parish  of  H.,  wherein 
he  then  lived,  with  the  yard,  back  estate  and  premises  thereunto 
belonging,  pwrt  of  which  was  then  in  his  (the  testator's)  own  oc- 
cupation, and  other  part  whereof  was  in  the  occupation  of  C.  and 
M. ;  and  he  devised  to  B  his  front  messuage  in  K.  street,  in 
.  the  parish  of  H.  aforesaid,  with  the  appurtenances,  then  in  the 
■  occupation  of  E.,  with  a  right  of  way  to  tl^  yard  adjoining,  and 
the  use  of  the  pump,  &c.,  in  the  yard.  The  question  was  whether 
a  coal-cellar  passed  to  A  or  B.  It  was  within  the  range  of  the 
house,  devised  to  B,  but  was  in  the  occupation  of  the  testator, 
who  had  put  up  a  partition  between  it  and  B's  premises,  the 
entrance  being  from  his  own  house.  It  was  held,  that  the  cellar, 
being  in  the  testator's  occupation,  passed  to  A;  the  intention, 
it  was  thought,  being  manifest  to  give  to  A  whatever  was  so 
occupied. 

In  connection  with  the  subject  of  the  construction  of  words 
referring  to  occupancy,  it  may  be  here  observed,  that  in  the  re- 
cent case  of  Doe  d.  Templeman  v.  Martyn,  {d)  where  a  testator 
devised  all  his  messuage,  the  Ark  Cottage,  gardens,  and  lands 
at  S.,  rented  by  Mrs.  S.  and  others ;  and  it  was  attempted  to 
confine  the  devise  to  a  particular  property  at  S.,  forming  a  dis- 
tinct purchase  made  by  the  testator,  of  which  Mrs.  g.  was  the 
principal  occupant;  the  devise  was  held  to  comprise  all  the 
lands  situate  at  S.,  by  whomsoever  rented,  including  a  consider- 
able farm,  in  the  occupation  of  a  tenant,  not  Mrs.  S.;  the  sug- 
gestion, that  the  testator  could  scarcely  mean  to  describe  a  large 
property  in  such  terms,  (omitting  the  name  of  the  tenant,)  not 
being  allowed  to  prevail  against  the  clear  import  of  the  words 
of  the  will. 

(a)  See  Doe  d.  Beach  v.  Earl  of  Jersey,  1  Barn.  &  Aid.  550,  stated  infra. 

(6)  See  Doe  d;  Tyrell  v.  Lyford,  4  Mau:  &  S.  550,  infra,  p.  719. 

(c)  10  Moore,  158. 

(d)  4  Barn.  &  Adol.  770. 
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[  718  ]  *  Words  of  mere  suggestion  and  affirmation  are  not 
restrictive.  If,  therefore,  a  testator,  after  having  by- 
adequate  words  of  description,  pointed  out  a  certain  property  as 
the  intended  subject  of  disposition,  goes  on  to  refer  to  a  fact 
which  applies  to  part  only  of  the  property  comprised  in  such 
prior  description ;  this  superfluous  reference  does  not  restrict  the 
devise  to  such  part."  (a) 

Thus  in  the  case  of  Doe  d.  Beach  v.  Earl  of  Jersey,  (6)  where 
A  devised  all  that  her  "  Britton  Ferry  estate,  with  all  the  ma- 
nors, advowsons,  messuages,  buildings,  lands,  tenements,  and 
hereditaments,  thereunto  belonging,  and  of  which  the  same  con- 
sists." In  a  subsequent  part  of  the  wiU,  after  describing  another 
estate,  she  added,  "  which,  as  well  as  my  B.  F.  estate  is  situate, 
lying,  and  being  in  the  county  of  GlamorgamP  It  turned  out 
that  part  pf  the  B.  F.  estate  was  situate  in  the  county  of  Bre- 
con, but  it  was  held  that  the  whole  passed.  This  case  is  con- 
firmatory of  the  principle  of  Goodtitle  v.  Southern,  and  Down 
V.  Down. 

So,  in  Welby  v.  Welby,  (c)  it  was  held  that  a  testator,  hav- 
ing devised  all  his  lands  at  S.  which  were  given  to  him  by  his 
brother's  will,  did  not,  by  these  superadded  words,  evince  an 
intention  to  confine  the  devise  to  such  estates  in  that  property 
as  he  took  by  the  wilj.  of  his  brother. 

On  the  other  hand,  in  the  case  of  Pullin  v.  Pullin,  {d)  where 
a  testator,  reciting  that  he  was  seised  of  a  fee  of  divers 
[  719  ]  freehold  *  lands  in  the  parish  of  St.  Mary,  Islington, 
and  of  certain  copyholds  within  and  holden  of  the 
manor  of  the  Prebendary  of  Islington,  a/nd  all  which  lands,  SfC, 
were  subject  to  a  mortgage  thereof  made  by  him  to  R.,  (minutely 
referring  to  the  mortgage,)  gave  and  devised  all  his  said  free- 
hold and  copyhold  lands  and  hereditaments ;  it  was  held  that 
twenty-one  acres  of  freehold  land  in  Islington,  not  in  mortgage 
to  R.,did  not  pass  under  this  devise,  but  were  included  in  a 
general  devise  in  a  subsequent  part  of  the  will,  of  the  residue  of 
his  freehold,  copyhold,  and  leasehold  estates ;  the  Court  being 
of  opinion,  that  the  testator  intended  to  confine  the  former  de- 
vise to  the  property  in  mortgage  to  R.  It  seems  that  a  con- 
trary construction  would  have  left  the  lesiduary  clause  nothing 
to  operate  upon ;  but  this  circumstance  seems  to  have  been  en- 
titled to  little  weight,  as  the  clause  embraces  copyholds  as  well 

(a)  Observe  the  agreement  between  the  principle  of  these  cases  and  that  of  those 
which  are  cited  in  connection  with  the  subject  of  uncertainty,  as  illustrative  of  the  rule 
that  a  false  addition  does  not  vitiate  a  devise ;  or,  as  it  is  often  expressed,  "  falsa  de- 
monstratio  non  nocet."  Ante,  629.  See  also  Doe  v.  Nickless,  Worcester  Summer 
Assizes,  1840,  reported  4  Jur.  660. 

(b)  1  Barn.  &  Aid.  550,  S.  C.  See  also  Vicar's  Choral  of  Litchfield  v.  Eyres,  Sir 
W.  Jones,  435.  Cro.  Car.  546 ;  2  Roll.  Ab.  52,  pi.  26,  S.  C. 

(c)  2  Ves.  &  Bca.  187. 

(d)  lO  Moore,  464 ;  S.  C.  3  Bing.  47.  See  also  Wilson  v.  Mount,  3  Ves.  191,  ante. 
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as  freeholds,  and  the  testator  had  no  copyholds  except  those  in 
mortgage.  The  testator's  expressions  certainly  indicated  that 
he  considered  the  mortgage  as  extending  over  the  whole  subject 
devised. 

So,  in  Roe  d.  Conolly  v.  Vernon,  (a)  a  surrender  to  the  use  of 
testator's  will  of  aU  the  lands,  &c.,  situate  in  certain  specified' 
places;  which  he  held  of  the  manor  of  W.,  being  of  the  yearly 
rent  to  the  lord,  in  the  whole,  of  £A  10s.  S^d.  and  compounded  for, 
was  held  to  be  confined  to  copyholds  compounded  for,  though 
the  rent  specified  exceeded  the  amount  of  rent  paid  for  the  com- 
pounded copyholds,  but  did  not  correspond  with  the  amount 
paid  for  the  whole. 

As  words  of  mere  affirmation  and  suggestion  have  no  effect 
in  restritjting  a  devise,  pari  ratione,  they  do  not  ex- 
tend it;  and,  *  consequently,  it  has  been  held,  (b)  that      [  720  ] 
a  devise  of  lands  at  W.  in  the  parish  of  C,  "  which  I 
purchased  of  S.,"  did  not  include  lands  not  at  W.,  though  pur- 
chased of  S.,  and  in  the  parish  of  C. 

In  the  case  of  Bodenham  v.  Pritchard,  (c)  a  devise  of  "  all  my 
mansion-house  called  D.,  with  the  buildings  and  lands  there- 
unto belonging,  as  now  enjoyed  by  me,  with  all  the  appurte- 
nances," was  held  to  include  certain  closes  belonging  to  an 
adjoining  estate  of  the  testator,  which  he  had  taken  into  the 
estate  called  D.,  by  the  removal  of  the  fences,  and  occupied 
together  with  it. 

Here  it  may  be  observed,  that  wiiere  a  given  subject  is  de- 
vised, and  there  are  found  two  species  of  property,  the  one 
technically  and  precisely  corresponding  to  the  description  in  the 
devise,  and  the  other  not  so  completely  answering  thereto,  the 
latter  will  be  excluded ;  though,  had  there  been  no  other  prop- 
erty on  which  the  devise  could  have  operated,  it  might  have 
been  held  to  comprise  the  less  appropriate  subject. 

As  in  the  case  of  Roe  d.  Ryall  v.  Bell,  (d)  where  a  testator 
devised  all  his  copyhold  estates  situated  at  G.,  which  he  became 
entitled  to  on  the  decease  of  his  father.  The  fact  was,  that  on 
the  death  of  his  father,  the  testator  had  taken  possession  of  two 
copyhold  estates  at  G. ;  one  which  his  father  had  in  his  lifetime 
surrendered  to  him  in  fee,  but  of  which  he  (the  father) 
had  retained  possession  *  until  his  death,  and  another  [  721  ] 
which  descended  to  the  testator  as  heir.     It  was  held, 

(a)  9  East,  51. 

(6)  Doe  d.  Tyrrell  v.  Lyford,  4  Mau.  &  S.  550. 

(c)  2  Dowl.  &  Ryl.  508.     See  Ongley  v.  Chambers,  8  J.  B.  Moore,  665,  ante,  711. 

(d)  8  Dum.  &  E.  579.  See  also  Wills  v.  Sayers,  4  Madd.  409  ;  and  see  the  rule 
exemplified  in  cases  treated  of,  ante,  p.  364.  But  see  Doe  d.  Isfewton  v.  Taylor,  7  Bam. 
&  Cress.  384,  where  a  devise  by  A  of  her  moiety  of  all  her  late  father's  messuages,  &c., 
situate,  &c.,  was  held  to  exteiid  as  well  to  lands  which  had  been  the  property  of  the 
father,  and  had  been  devised  by  him  to  a  granddaughter,  from  whom  they  had  de- 
scended to  the  testatrix,  as  to  those  which  had  descended  to  her  immediately  from 
him.    In  this  case,  the  terms  used  were  equally  applicable  to  both  properties. 

VOL.  I.  53 


626  EORCB   AND   EXTENT   OF 

that  the  latter  estate,  being  sufficient  to  satisfy  the  words,  the 
former  did  not  pass,  (a) 

This  principle  is  applicable,  and  has  most  frequently  been  ap- 
plied, to  terms  of  local  description. 

Thus,  if  a  testator  have  property  in,  and  property  contiguous 
to  a  particular  street  or  parish,  it  is  clear  that  a  devise  of  houses 
or  buildings  in  that  street  or  parish,  will  carry  the  former  to  the 
exclusion  of  the  latter ;  (b)  though  if  he  had  no  property  in  the 
street  or  parish,  the  contiguous  property  might  have  passed. 
Thus,  in  the  case  of  Doe  d.  Humphreys  v.  Roberts,  (c)  where  a 
testator  devised  all  that  his  messuage  or  dwelling-house,  with 
the  appurtenances,  situate  in  High-street,  in  the  town  of  Holy- 
well, wherein  his  mother  inhabited,  and  nearly  opposite  to  the 
White-horse  Inn,  together  with  the  shop  adjoining  the  said 
messuage,  and  all  and  every  his  buildings  and  hereditaments  in 
the  same  street,  to  A.  It  appeared  that  the  testator  had  only 
one  house  in  High-street,  and  that  was  occupied  by  his  mother ; 
but  he  had  two  cottages  in  a  lane  called  Bake-house  lane, 
behind  the  house,  from  which  it  was  separated  by  a  road  wide 
enough  to  admit  carriages ;  but  there  was  no  thoroughfare  in 
the  lane,  and  the  only  entrance  to  it  was  out  of  High-street, 
under  an  arch  a  little  below  the  testator's  house.  It 
[  722  ]  was  held  that  these  cottages  *  passed  under  the  devise, 
the  Court  relying  much  on  the  fact  that  the  testator 
had  no  other  property  which  could  answer  to  that  part  of  the 
description ;  and  there  being,  it  was  thought,  a  clear  intention  to 
pass  some  property  in  the  street  in  addition  to  the  house  ;  and 
as  there  was  no  access  to  them  but  from  the  street,  it  was  con- 
sidered that  the  cottages  might,  without  much  impropriety,  be 
described  as  situate  in  the  street. 

It  is  observable,  that  if  the  cottages  in  question  had  not 
passed  under  this  devise,  there  was  >a  general  clause  which 
would  have  comprised  them,  so  that  the  construction  was  not 
induced  by  an  anxiety  to  avoid  intestacy. 

So,  in  the  case  of  Doe  d.  Ashworth  v.  Bower,  (d)  where  a 
testator  devised  all  his  messuages,  tenements,  or  dwelling- 
houses,  and  buildings,  situate  at,  in  or  near  Sing  Hill  in  Shef- 
field, which  he  had  lately  purchased  from  the  Duke  of  Norfolk. 
The  testator  had  six  houses  at  Sheffield,  all  purchased  from 
the  Duke,  and  comprised  in  one  conveyance,  four  of  which 
houses  were  distant  about  twenty  yards  from   Sing  Hill,  and 

(a)  But  a  devise  of  lands,  which  the  testator  had  from  time  to  time  "  purchased," 
has  been  held  to  apply  to  lands  which  ho  had  received  in  exchange,  and  not  (as  con- 
tended) to  be  confined  to  those  which  ho  had  bought  with  money;  the  word  "pur- 
chase "  admitting,  it  was  considered,  of  application  to  what  was  purchased  for  money 
or  lands.    Doe  d.  Meyrick  v.  Meyrick,  1  Cromp.  &  Jerv.  821. 

(i)  See  Doe  d.  Brown  v.  Greening,  3  Mau.  &  S.  171. 

(c)  5  Batn.  &  Aid.  407. 
(/)  3  Barn.  &  Adol.  453. 
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the  remaining  two  about  four  hundred  yards  therefrom.  The 
testator  had  redeemed  the  land  tax  for  all  the  houses  by  one 
contract.  It  was  held,  that  the  devise  did  not  comprise  the  two 
latter  houses,  part  only  of  the  description  applying  to  them,  and 
there  being  other  houses  to  which  the  whole  of  the  description  did 
apply. 

So,  in  the  case  of  Newton  v.  Lucas,  (a)  where  the  testatrix 
devised  all  her  messuages,  situate  in  Denmark  Court.  She  had 
five  houses  in  the  court,  and  another  house  which  fronted  to- 
wards the  Strand,  and  formed  one  side  of  a  covered  passage, 
leading  to  the  place  where  the  five  were  situate,  and 
which  had  attached  to  the  back  of  it  an  *  outbuilding,  [  723  ] 
abutting  on  ground  in  Denmark  Court.  The  house  in 
question  was  numbered  383  in  the  Strand,  and  the  principal 
entrance  was  from  the  Strand,  but  there  was  a  side  door  open- 
ing into  the  passage,  and  the  words  "Denmark  Court"  were 
painted  on  the  walls  of  the  house,  and  the  adjoining  house  382. 
It  appeared  in  evidence,  that  the  testatrix  was  in  the  habit  of 
calling  the  six  houses  her  Denmark  Court  houses ;  but  Sir  L. 
Shadwell,  V.  C,  after  an  examination  of  a  plan  of  the  prem- 
ises, the  conveyance  to,  and  leases  granted  by  the  testatrix, 
and  the  land  tax  and  poor's  rates  assessments,  (in  all  which 
the  house  in  question  was  described  as  being  in  the  Strand,) 
came  to  the  conclusion,  that  the  testatrix,  when  she  devised 
her  houses  iii  Denmark  Court,  did  not  in  point  of  fact  describe 
this  house  ;  his  Honor  at  the  same  time  admitting,  that  if  the 
testatrix  had  had  no  houses  in  Denmark  Court,  properly  so 
called,  it  would  clearly  have  passed  under  the  description  of 
the  will. 

It  is  clear,  however,  that  where  a  testator,  having  lands  in  a 
certain  county,  devises  all  his  estates  in  another  county,  in 
which  he  has  actually  no  property,  the  lands  in  the  former  county 
wiU  not  pass ;  though  the  result  be,  (the  wiU  being  subject  to 
the  old  law,)  to  suppose  the  testator  to  make  a  devise,  which 
could  have  no  effect.  (6)  And  though  a  testator  may  show  by 
the  context  of  his  will,  that  he'  uses  a  local  appellation  in  a  pecu- 
liar and  extraordinary  sense,  yet  this  hypothesis  wiU  not  be 
adopted  upon  slight  and  equivocal  grounds. 

Thus,  where  (c)  the  devise  was  of  the  testator's  lands,  "  in 
Leverington,"  and  it  appeared  that  there  was  within 
the  parish  of  this  name  a  district  called  *  Leverington-  [724  ] 
Parsons-Drove,  for  which  a  chapel  of  ease  had  long 
ago  been  endowed,  and  that  the  testator  had  lands  in  the  parish 
which  were  within  the  chapelry,  and  lands  in  the  parish  which 
were  not ;  and  it  was  contended,  that  this  devise  was  to  be  con- 
fa)  6  Sim.  54. 

(6)  Miller  v.  Travers,  1  Moore  &  Scott,  342. 
(c)  Doe  d.  Edwards  v.  Johnson,  5  Nov.  &  Mann.  281. 
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fined  to  the  latter,  on  the  ground  that  the  testator  had  himself 
distinguished  the  parish  and  the  chapelry  by  describing  him- 
self to  be  of  "  Leverington,"  and  one  of  his  devisees  as  being 
of  "  Leverington-Parsons- Drove  ;  "  but  the  Court  held,  that 
the  lands  in  the  parish,  whether  in  the  chapelry  or  not,  passed 
by  the  devise ;  Lord  Denman  observing,  that  though  if  the 
description  of  locality  had  been  "  Leverington-Parsons-Drove," 
that  would  have  been  exclusive  of  every  other  part  of  the 
parish ;  yet  the  use  of  the  larger  term  did  not  exclude  the 
less. 

In  regard  to  proximity,  it  has  been  decided,  that  a  devise  of 
estates,  situate  "  in  or  near  Latchingdon,  near  Maldon,"  did  not 
include  a  close  which  was  situate  four  or  six  miles  from  Latch- 
ingdon, and  in  the  town  of  Maldon.  (a) 

Sometimes  the  application  of  the  principle  in  question  is 
embarrassed  by  the  circumstance,  that  the  terms  of  description, 
though  not  applicable  to  any  property  of  the  testator,  precisely 
answer  to  the  property  of  some  other  person.  For  instance,  a 
testator  having  a  manor,  called  Northdale,  in  A,  devises  his 
manor,  called  South  Dale,  in  A.  Now  supposing  that  there 
was  in  A  no  manor  of  South  Dale,  the  authorities  would 
authorize  the  application  of  the  devise  to  the  manor  of  North 
Dale ;  but  if  it  should  turn  out  that  there  was  in  A  a 
[  725  ]  manor  called  South  Dale,  *  belonging  to  some  other 
person,  it  might  be  contended,  that  the  festator  con- 
ceived himself  to  have  some  devisable  interest  in  the  manor  of 
South  Dale,  and  intended  to  devise  that  interest,  or,  in  respect 
of  wills  operating  under  the  recent  statute,  he  might  have  con- 
templated the  subsequent  acquisition  of  a  devisable  interest  in 
such  manor. 

Where  a  testator,  seised  or  possessed  of  a  reversion  in  fee  or 
for  years,  to  which  rent  is  incident,  devises  or  bequeathes  his 
"  ground  rent,"  not  only  the  rent,  but  the  reversion  will  pass  ;  ip) 
as  he  is  considered,  when  speaking  of  the  ground  rent,  to 
mean  by  that  term  all  the  reversionary  interest,  of  which  the 
rent  is  the  immediate  fruit. 

It  is  clear  that  customary  estates,  held  by  copy  of  Court  Roll, 

although  not  at  the  will  of  the  lord,  as  in  the  case  of  proper 

copyholds,  will  pass  under  the  denomination  of  copyholds,  and 

not,   unless   from   special   circumstances,  under  that   of  free- 

.  holds,  (c) 

Where  {d)  a  testator,  having  a  fee  simple  in  possession  in  one 

(a)  Doe  fl.  Dell  v.  Pigott,  1  J.  B.  Moore,  274;  S.  C.  7  Taunt.  552.  See  also  Doe 
(/.  Bower,  3  Barn.  &  Adol.  453. 

(6)  Kerry  v.  Derrick,  Moore,  771 ;  S.  C.  Cro.  Jac.  104 ;  Maundy  v.  Maundy,  2 
Stra.  1020  ;  2  Barn.  K.  B.  202 ;  Ca.  Temp.  Hard.  142  :  Fitzg.  70,  288,  S.  C. ;  Kay  v. 
Laxon,  1  B.  C.  C.  76.  s       .        .  ,        .; 

(c)  Roe  d.  Conolly  v.  Vernon,  5  East,  83  ;  Cook  v.  Danvers,  7  East,  399. 

(d)  Doe  d.  I'lullips  v.  Phillips,  1  Durn.  &  East,  105. 
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moiety  of  lands  called  H.  and  the  reversion  in  fee  in  the  other, 
devised  "All  that  my  part,  purpart,  and  portion,  of  and  in  the 
tenement  called  H."  with  other  lands,  "  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues,  and  profits 
thereof,"  it  was  held,  that  both  moieties  passed. 
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CHAPTER   XXVI. 

DEVISES   AND   BEQUESTS,  WHETHER  VESTED  OR   CONTINGENT. 

I.  General  Rule  in  regard  to  Vesting. 
II.  Devises  construed  to  he  Vested^  notwithstanding  expressions 

of  a  contrary  aspect. 
III.  Devises  Contingent  by  express   Terms,  notwithstanding  ab- 
surd consequences. 
JV.   Question,  whether  Contingency  applies  to  one  or  all  of  sev- 
eral Limitations. 
V.   Vesting  of  Legacies  charged  on  Land. 

VI.  Personal  Legacies. 

VII.  Residuary  Bequests. 

General  mle  as  to  vesting. 

Devises  of  reversions  and  remainders,  [p.  727.] 

"Words  in  default,  or  for  want  of  objects  of  prior  estates,  how  construed,  [p.  728.] 

Wliettier  words  importing  failure  of  issue  refer  to  determination  of  subsisting  estates, 

[p.  728,  note.] 
Rule  where  prior  estate  takes  effect,  but  is  determined  in  a  different  manner,  [p.  730.] 
Devise  during  widowhood,  with  devise  over  on  marriage,  [p.  731. J 
Devise  over  extended  by  implication  to  determination  by  death,  [p.  731.] 
Devise  over  on  marriage  again,  strictly  construed,  [p.  732.] 
General  conclusion  from  the  cases,  [p.  733.] 

Deyises  vested,  notwithstanding  expressions  of  seeming  contingency,  [p.  733.] 
Boraston's  case,  [p.  734.] 

Word  "  when"  referred  to  determination  of  prior  estate,  [p.  734.] 
Cases  confirmatory  of  the  principle  of  Boraston's  case,  [p.  734,  note.] 
Words  "  from  and  after"  similarly  construed,  [p.  735.] 
Remark  on  preceding  cases,  [p.  735.] 

Words  of  apparent  contingency  referred  to  the  possession  merely,  [p.  735.] 
Remark  on  Pearsall  v.  Simpson,  [p.  737.] 
Devise,  if  A  shall  attain  twenty-one,  contingent ;  otherwise,  if  a  limitation  over  in 

alternative  event,  [p.  738.] 
To  A  when  ho  attains  twenty-one,  and  if  he  die  before,  then  over,  |p.  739.] 
To  children  at  twenty-one,  who  devise  over  on  death  under  twenty-one,  [p.  739.] 
Effect  where  another  event  is  associated,  [p.  740.] 
Doctrine  of  preceding  cases  applicable  to  executory  trusts,  [p.  740.] 
Construction  controlled  by  express  declaration  that  devisees  shall  take  vested  interests, 

[p.  741.] 
Declaration  postpomng  earlier  vesting,  by  fixing  a  future  period,  [p.  742.] 
Rule  of  preceding  cases  not  applicable  where  condition  is  to  be  performed  by  devisee, 

[p.  742.] 
Devises  after  payment  of  debts,  [p.  743.] 
General  remark  on  preceding  cases,  [p.  743.] 
Estates  limited  in  clear  terms  of  contingency,  [p.  744.] 
Devises  held  to  be  contingent,  notwithstanding  absurd  consequence,  [p.  745.] 
Suggestion  to  persons  taking  instructions  for  wills  as  to  suspending  the  vesting, 

[p.  745,  note.] 
Devises  held  to  be  contingent,  notwithstanding  absurd  consequence,  [p.  746.] 
Remark  on  Holmes  v.  Cradock,  [p.  746,  note.] 
Where  testator  devises  upon  contingency,  misconceiving  the  extent  of  his  power  of 

disposition,  [p.  747.] 
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Where  holding  the  devise  to  be  contingent,  will  defeat  the  declared  obiect  of  the  tes- 
tator, [p.  748.]  ^ 

Remark  on  Bradford  v.  Foley,  [p.  750.] 

Vested  gift  not  divested,  unless  all  the  events  happen,  [p.  750.1 

Devise  not  divested  by  contingent  clause  which  failed,  [p.  751.] 

Question  whether  contingency  confined  to  particular  estate,  or  extends  to  a  series  of 
limitations,  [p.  752.] 

Contingency  held  to  extend  to  whole  line  of  limitations,  fp.  753.] 

Contingency  confined  to  particular  estate,  [p.  754.] 

Vesting  of  bequests  of  personal  estate,  [p.  755.] 

Legacies  charged  on  land,  [p.  756  ] 

Distinction  where  payment  is  postponed  with  reference  to  circumstances  personal  to 
devisee,  and  where  for  convenience  of  the  estate,  [p.  756.] 

MS.  case  of  Oakely  v.  Kitchener,  [p.  757,  note.] 

When  payable,  no  time  of  payment  being  fixed,  [p.  758.] 

Case  of  Murkiu  v.  Phillipson,  [p.  758,  note.] 

Charges  on  reversions,  [p.  759.] 

Vesting  of  personal  legacies,  [p.  759.] 

Distinction  where  time  is  annexed  to  substance  of  gift,  and  where  to  time  of  pavment 
only,  [p.  760.]  ^  ^ 

Superadded  words  of  division  or  distribution,  [p.  761.] 

Legacy  in  uncertain  event,  [p.  761.] 

Rule  where  the  only  gift  is  in  the  direction  to  pay,  &c.  [p.  762.] 

Effect,  where  payment  is  postponed  for  convenience  of  fund,  [p.  763.] 

Occurrence  of  new  words  of  gift,  [p.  764.] 

VV"ords  seemingly  contingent  referred  to  the  determination  of  a  prior  interest,  [p.  764.] 

Gift  of  interest  favors  vesting,  [p.  766.] 

Effect  where  principal  and  interest  are  blended,  [p.  766.] 

Vesting  of  interest  as  well  as  principal  postponed,  [p.  767.] 

Vesting  of  residuary  bequests,  [p.  767.] 

Possible  as  well  as  actual  events  to  be  regarded,  [p.  768.] 

Word  "  then,"  to  what  period  it  refers,  [p.  768,  note.] 

After  clear  immediate  gift,  vesting  not  postponed  by  equivocal  terms,  [p.  769.] 

But  subsequent  words  may  be  explanatory,  [p.  770.] 

Attainment  of  particular  age  made  part  of  the  description  of  the  objects,  fp.  771.] 

Case  of  Bull  v.  Pritchard,  [p.  771.] 

Remark  on  Bull  v.  Pritchard,  [p.  772.] 

Gift  on  attaining  a  certain  age,  held  contingent,  [p.  773.] 

Remarks  on  the  case  of  Vawdry  v.  Geddes,  [p.  774.] 

Case  of  Bland  v.  Williams,  [p.  774.] 

Vesting  immediate  by  explanatory  effect  of  gift  over,  [p.  775.] 

Remark,  on  bequest  over,  [p.  775,  note.] 

Remark  on  Bland  v.  Williams,  [p.  776.] 

Contingent  interest  transmissible — when,  [p.  777.] 

I.  The  law  is  said  to  favor  the  vesting  of  estates,^  the  effect 
of  which  principle  seems  to  be,  that  property,  which  is  the  subject 
of  any  disposition,  whether  testamentary  or  otherwise,  will  be- 
long to  the  object  of  gift,  immediately  on  the  instrument  taking 
effect,  or  so  soon  afterwards  as  such  object  comes  into  existence, 
or  the  terms  thereof  will  permit.  As,  therefore,  a  will  takes 
effect  at  the  death  of  the  testator,  it  follows,  that  any  devise  or 

1  See  Olney  v.  Hull,  21  Pick.  311,  314  ;  Dingley  v.  Dingley,  5  Mass.  535  ;  Bowers 
V.  Porter,  4  Pick.  198 ;  Shattuck  v.  Stedman,  2  Pick.  468,  469 ;  Person  v.  Dodge,  23 
Pick.  287;  4  Kent,  (5th  ed.)  202-206;  Moore  y.  Lyons,  25  Wendell,  119;  King!;. 
King,  1  Watts  &  S.  205. 

The  favor  shown  to  vested  interests,  is  not  to  be  so  pressed  as  to  defeat  the  intent  of 
the  testator.    Richardson  v.  Wheatland,  7  Metcalf,  171. 

A  contingent  interest  in  real  and  personal  estate  may  so  vest,  that  it  will  go  to  the 
real  and  personal  representative  of  the  person  interested,  if  he  dies  before  the  happening 
of  the  contingency.     Winslow  v.  Goodwin,  7  Metcalf,  363. 
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bequest  in  favor  of  a  person  in  esse  simply,  (i.  e.  without  any 
intimation  of  a  desire  to  suspend  or  postpone  its  operation,) 
confers  an  immediately  vested  interest. 

If  words  of  futurity  are  introduced  into  the  gift,  the  question 
arises,  whether  the  expressions  are  inserted  for  the  purpose  of 
protracting  the  vesting,  or  point  merely  to  the  deferred  posses- 
sion or  enjoyment. 

It  may  be  stated  as  a  general  rule,  that  where  a  testator  creates 
a  particular  estate,  and  then  goes  on  to  dispose  of  the 
[  727  ]  *  ulterior  interest,  expressly  in  an  event  which  will  de- 
termine the  prior  estate,  the  words  descriptive  of  such 
event,  occurring  in  the  latter  devise,  wiU  be  construed  as  referring 
merely  to  the  period  of  the  determination  of  the  possession  or 
enjoyment  under  the  prior  gift,  and  not  as  designed  to  postpone 
the  vesting.  Thus,  where  a  testator  devises  lands  to  A  for  life, 
and  after  his  decease  to  B  in  fee,  the  respective  estates  of  A 
and  B,  (between  whom  the  entire  fee  simple  is  parcelled  out,) 
are  both  vested  at  the  instant  of  the  death  of  the  testator ;  the 
only  difference  between  the  devisees  being,  that  the  estate  of 
the  one  is  in  possession  and  that  of  the  other  is  in  remainder.^ 

On  the  same  principle,  where  a  person  who  is  entitled  to  a 
reversion  or  remainder  in  fee,  expectant  on  an  estate  tail  in  him- 
,self,  or  in  any  other  person,  by  his  will  devises  the  property  in 
question,  in  the  event  of  the  person  who  is  tenant  in  tail  dying 
without  issue,  this  is  construed  as  an  immediate  disposition  of 
the  testator's  reversion  or  remainder ;  though,  upon  the  face  of 
the  will,  the  devise  presents  the  aspect  of  an  executory  gift,  to 
arise  on  a  general  failure  of  issue,  which  would  clearly  be  void,  (a) 
unless,  indeed,  the  will  were  subject  to  the  newly-enacted 
rules  of  testamentary  construction,  in  which  case  the  words 
would  refer  to  issue  living  at  the  death.  If  the  contingency 
described  corresponds  precisely  with  the  event  which  determines 
the  existing  estate  tail,  no  difficulty  exists  in  applying  this  rule 
of  construction  ;  but  it  frequently  happens,  that  the  terms  used 
by  the  testator  do  not  completely  answer  to  the  event  in  ques- 
tion ;  as,  for  instance,  where  the  reference  is  to  issue  generally, 
and  the  subsisting  estate  is  restricted  to  issue  of  a 
[  728  ]  *  particular  marriage  or  sex.  In  such  cases,  the  reason- 
able conclusion  would  seem  to  be,  that  the  discrepancy 
arises  merely  from  an  inaccuracy  in  the  description  of  the  rever- 
sion or  remainder,  and  that  it  does  not  show  a  different  interest 
to  have  been  in  the  testator's  contemplation ;  and  such,  accord- 
ingly, seems  to  have  been  the  prevailing  doctrine  of  the  cases,  {b) 

(a)  Ante,  p.  223. 

(6)  Wellington  v.  Wellington,  1  Sir  W.  Bl.  645  ;  S.  C.  4  Burr.  2165,  post ;  French 
V.  Caddell,  3  B.  P.  C.  (Toml.  ed.)  257,  post;  Jones  v.  Morgan,  Fea.  C.  K.  329; 


See  Fay  v.  Sylvester,  2  Gray,  171 ;  Barton  v.  Bigelow,  4  Gray,  353. 
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It  is  to  be  observed,  also,  that  where  a  remainder  is  limited  in 
default  or  for  want  of  the  object  or  objects  of  the  preceding 
limitation,  these  words  mean,  on  the  failure  or'  determination 
of  the  prior  estate  or  estates,  and  do  not  (as  literally  construed 
they  would)  render  the  ulterior  estate  contingent  on  the  event 
of  such  prior  object  or  objects  not  coming  into  existence.  In 
short,  they  signify  all  that  is  comprehended  in  the  word  "  re- 
mainder," being  merely  an  expression  employed  by  the  testator 
in  carrying  on  the  series  of  limitations,  (a)  The  ulte- 
rior estate,  therefore,  *  is  a  vested  remainder,  abso-  [  729  ] 
lutely  expectant  on  the  failure  or  determination  of  the 
prior  estate. 

Thus  it  has  been  decided,  (b)  that  where  lands  are  devised  to 
the  first  and  other  sons  of  A  successively  in  tail,  and  in  default 
of  such  sons,  to  the  daughters  of  A  in  tail,  although  it  should 
happen  that  A  has  a  son  or  sons,  yet  on  his  or  their  subse- 
quently dying  without  issue,  the  devise  in  remainder  to  the 
daughters  takes  effect. 

So,  where  (c)  a  testator  devised  to  E.  for  life,  and  after  her 
decease,  to  the  first  and  every  other  son  of  her  body  lawfully  to 
be  begotten,  the  elder  to  be  preferred  to  the  younger,  and  for 
want  of  such  sons,  to  the  daughter  or  daughters  of  B.,  share 
and  share  alike,  and  in  default  of  such  issue  of  E.,  then  to  M. ;  it 
was  held  that  the  devise  to  M.  was  a  vested  remainder,  expect- 
ant on  the  determination  of  the  prior  successive  life  estates  of 
E.,  and  her  sons  and  daughters,  (the  will  being  subject  to  the  old 
law,)  and  those  estates  having  expired  by  the  death  of  E.'s  only 
daughter,  M.'s  remainder  fell  into  possession. 

Again,  where  (d)  A.  devised  certain  lands  to  D.  for  life ;  re- 
mainder to  a  trustee,  to  preserve  contingent  remainders ;  remain- 

Lytton  V.  Lytton,  4  B.  C.  C.  441 ;  Egerton  v.  Jones,  3  Sim.  409.  The  case  of  Banks 
V.  Holme,  1  Huss.  394,  n.,  indeed,  favors  a  more  rigid  construction  ;  but  Lord  Eldon's 
strictures  upon  this  case,  in  Morse  o.  Lord  Ormonde,  I  Russ.  405,  aiford  ground  to 
infer  that  it  did  not  coincide  with  his  own  opinion.  The  strict  rule  there  adopted 
certainly  exacts  from  testators  more  of  technical  correctness  than  it  has  been  usual 
to  require,  and  clearly  would  not  now  be  followed. 

(a)  In  a  former  publication,  the  writer  contented  himself  with  simply  stating  this 
position,  and  a  single  case  in  support  and  illustration  of  it,  conceiving  that  the  rule 
of  construction  was  too  well  established  to  be  called  in  question  ;  but  subsequent 
experience  taught  him  that  it  has  not  obtained  so  ready  and  unanimous  an  assent 
in  the  profession  as,  from  the  state  of  the  authorities,  was  to  have  been  expected. 
Indeed,  even  so  recently  as  the  case  of  Ashley  v.  Ashley,  6  Sim.  358,  the  Master 
reported  that,  under  a  devise  to  A  for  life,  with  remainder  to  her  children,  and,  for 
want  of  such  issue  to  B,  the  devise  to  B  failed  on  A  having  a  child, — a  conclusion 
which  the  Vice-Chancellor  appears  to  have  regarded  as  too  plainly  untenable  for 
serious  refutartion.  The  reluctance  to  acquiesce  in  a  construction  at  once  so  rea- 
sonable, and  so  well  sustained  by  authority,  is  remarkable,  but  probably  is  to  be 
ascribed  to  the  yet  lingering  influence  of  the  long-exploded  case  of  Keeue  v.  Dick- 
son, 1  Bos.  &  Pull.  ,254,  n.,  where  a  contrary  construction  prevailed ;  and  serves  to 
show  that  the  uncertainty,  produced  by  contradictory  decisions,  is  not  easily  dispelled. 

(6)  Doe  V.  Dacre,  1  Bos.  &  Pull.  250;  S.  C.  8  Durn.  &  Ea^t,  H2. 

(c)  .Goodright  v.  Jones,  4  Mau.  &  Sel.  88. 

{d}  Lewis  v.  Waters,  6  East,  336. 
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der  to  the  first  arid  other  sons  of  D.,  and  their  heirs,  and  for 
want  of  such  issue,  to  J.  for  life,  with  remainders  over ;  it  was 
held  that  the  sons  of  D.  took  successive  estates  tail,  with  a 

vested  remainder. 
[  730  ]  *  It   is   clear,  too,   that  where   real   estate    is    de- 

vised to  A  in  tail,  and  in  case  he  shall  die  without 
issue,  then  to  B  in  fee,  and  it  happens  that  A  dies  in  the  testator's 
lif&time,  leaving  issue,  the  ulterior  devise  to  B  is  held  to  take 
effect,  although,  literally,  the  contingency  on  wMch  such  devise 
is  made  dependent,  has  not  occurred ;  the  intention  being,  it  is 
considered,  that  the  ulterior  devise  shall  confer  a  vested  remainder 
on  B,  which  is  absolutely  to  take  effect  in  possession  on  any  event 
which  removes  the  prior  estate  out  of  the  way.  The  case  just 
suggested,  however,  cannot  now  arise  under  a  will  made  or  re- 
published since  1837,  as  a  devise  in  tail  contained  in  such  a  will 
does  not,  by  the  recently  enacted  law,  lapse  by  the  death  of  the 
devisee  in  the  testator's  lifetime,  leaving  issue. 

Where,  however,  the  ulterior  estate  is  expressed  to  arise  on  a 
contingent  determination  of  the  preceding  interest,  and  the  prior 
gift  does  in  event  take  effect,  but  is  afterwards  determined  in  a 
mode  different  from  that  which  is  so  expressed  by  the  testator, 
the  ulterior  gift  fails. 

As  where  (a)  the  devise  was  to  A  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  on  condition  that  he  and  his  issue  male 
should  assume  a  particular  name,  and  in  case  he  or  they  refused, 
then  that  deVise  to  be  void,  and  in  such  case  the  testator  devised 
the  lands  over.  A  survived  the  testator,  complied  with  the  con- 
dition, and  then  died  without  issue  ;  and  it  was  held  in  B.  R., 
on  a  case  from  Chancery,  and  ultimately  in  the  House  of  Lords, 
that  the  limitation  over  did  not  arise.  (6) 
,  [  731  ]  *  An  exception  to  this  rule,  however,  may  seem  to 
exist  in  a  case,  which  deserves  especial  attention,  on 
account  of  the  frequency  of  its  occurrence,  namely,  where  a  tes- 
tator makes  a  devise  to  his  widow  for  life,  if  she  shall  so  long 
continue  a  widow,  and  if  she  shall  ma/rry,  then  over ;  in  which 
the  established  construction  is,  that  the  devise  over  is  not  de- 
pendent on  the  contingency  of  the  widow's  marrying  again,  but 
takes  effect,  at  all  events,  on  the  determination  of  her  estate, 
whether  by  marriage  or  death.^ 

(a)  Amhui-st  v.  Donelly,  8  Vin.  Ab.  221,  pi.  21,  affirmed  in  Dom.  Proc.  5  B.P.  C. 
(Toml.  ed.)  254.     See  also  Sheffield  «.  Lord  Orrery,  3  Atk.  282,  post,  732. 

(5)  Compare  this  with  Avelyn  v.  Ward,  1  Ves.  Sen.  420,  and  Doe  v.  Scott,  3  Man. 
&  Sel.  300,  stated  ante,  in  which  the  lapse  of  a  prior  estate,  on  whose  contingent 
determination  the  subsequent  estate  was  to  arise,  was  held  not  to  defeat  the  snose- 
qnent  estate.  In  order  to  reconcile  these  cases  with  Amhurst  v.  Donelly,  we  must 
infer,  that,  in  the  latter  case,  had  the  estate  of  A  and  his  sons  failed  by  lapse,  the 

1  See  Terson  v.  Dodge,  23  Pick.  287;  Bates  v.  Webb,  8  Mass.  458;  Whitney  v. 
Whitney,  14  Mass.  88  ;  Chappel  v.  Avery,  6  Conn.  31  ;  Parsons  v.  Winslow,  6  Mass. 
169  ;  Hughes  v.  Boyd,  2  Sneed,  (Tenn.)  512. 
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In  Luxford  v.  Cheeke,  (a)  which  is  a  leading  authority  for 
this  doctrine,  the  testator  devised  to  his  wife  for  life,  if  she  should 
not  marry  again,  but  if  she  did,  then  that  his  son  H.  should  pres- 
ently after  his  mother's  marriage  enjoy  the  premises,  to  him  and 
the  heirs  of  his  body,  with  remainders  over.  The  widow  died 
without  marrying  again;  but  it  was  held,  that  the  remainder 
took  effect. 

Gordon  v.  Adolphus  (b)  was  a  case  of  the  same  kind.  The 
bequest  was  to  the  testator's  wife  "  during  her  natural  life,  that 
is  to  say,  so  long  as  she  should  continue  unmarried  ;  but  in  case 
she  shall  choose  to  marry,  then  and  in  that  case  "  it  was  to  be  for 
the  immediate  use  of  the  testator's  daughter,  and  in  case  she 
should  die  without  leaving  issue,  then  over ;  and  it  was  consid- 
ered by  Lord  Camden,  and  afterwards  by  the  House  of  Lords, 
that  the  bequests  over  were  not  contingent  on  the  event  of  the 
marriage  of  the  wife.  In  these  cases,  therefore,  the 
widow  takes  an  *  estate  durante  viduitate,  and  the  gifts  [  732  ] 
over  are  vested  remainders  absolutely  expectant  on  that 
estate,  being  to  take  effect,  at  all  events,  on  its  determination, 
and  not  conditional  limitations  dependent  on  the  contingent 
determination  of  a  prior  estate  for  life. 

In  Lady  Fry's  case,  (c)  Lord  Hale  said,  it  was  all  one  as  if 
the  estate  had  been  devised  to  the  widow  for  life,  and  if  she 
married,  then  to  remain,  which  had  been  but  an  estate  quamdiu 
sola  vixerit.  If,  however,  the  devise  had  been  framed  in  the 
manner  suggested  by  this  eminent  and  excellent  Judge,  the  case 
would  have  been  brought  into  very  close  resemblance  to  the  case 
of  Sheffield  v.  Lord  Orrery,  (d)  where  a  different  construction 
prevailed.  There  A  devised  his  house,  &c.,  to  his  wife  for  life, 
upon  this  express  condition,  only  that  if  she  should  marry  again, 
then  the  house,  &c.,  should  go  forthwith  to  his  eldest  son  and 
his  issue.  Lord  Hardwicke  held,  that  it  was  a  contingent  limita- 
tion to  the  son,  to  take  effect  only  on  the  wife's  marrying  again. 
In  Luxford  v.  Cheeke,  he  said,  the  penning  was  different ;  there, 
after  the  devise,  were  added  these  words,  "  if  she  do  not  marry 
again,"  which  restrained  the  original  limitation,  and  were  the 
same  as  if  they  had  been  to  the  wife  for  life,  "  if  she  so  long  con- 
tinue a  widow."  Here  there  were  no  such  words  in  the  original 
limitation ;  and  though  his  Lordship  added,  "  but  I  do  not  lay 
much  weight   on  this,"  and  proceeded  to  comment  on  other 

devise  over  would  have  taken  effect.  Pari  ratione,  it  must  be  concluded,  that  had 
the  prior  devisee  in  those  cases  survived  the  testator,  and  performed  the  condition, 
the  devise  over  (if  the  whole  interest  had  not  been  absorbed  as  it  was  by  the  first 
devisee)  would  not  have  taken  effect. 

(a)  3  Lev.  12.5. 

lb)  3  P.  C.  (Toml.  ed.)  306,  t     j  t^     ,    •  , 

(c)  1  Vent.  203.  See  also  Jordan  v.  Holkham,  Amb.  209,  where  Lord  Hardwicke 
took  a  distinction  between  a  devise  during  widowhood,  and  if  she  married  again 
within  a  limited  time. 

(d)  3  Atk.  282. 
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grounds  for  tHe  construction,  yet  tHe  remarks  above  qiabfed  have 
always  been  considered  as  pointing  out  the  true  principle  of  the 

'    •      '    decision. 
[  733  ]  *  On  the  whole,  then,  the  distinction  would  seem  to 

be,  that,  where  the  circumstance  of  not  marrying  again 
is  interwoven  into  the  original  gift,  the  testator  Tiaving  thus,  in 
the  first  instance,  created  an  estate  durante  viduitate,  must  be 
considered,  when  he  subsequently  refers  to  the  marriage,  to  de- 
scribe the  determination  by  any  means  of  that  estate,  and,  conse- 
quently, the  gift  over  is  a  vested  remainder  expectant  thereon. 
On  the  other  hand,  where  a  testator  first  gives  an  absolute  estate 
for  life,  and  then  engrafts  thereon  a  devise  over  to  take  effect 
on  theBiarriage  of  such  devisee  for  life,  the  conclusion  is,  that 
the  devise  over  is  not  to  tajke  effect  unless  the  contingency  hap- 
pens, {a) 

II.  The  construction  which  reads  words  that  are  seemingly 
creative  of  a  future  intere;§t,  as  referring  merely  to  the  futurity 
of  possession  occasioned  by  the  carving  out  of  a  prior  interest, 
and  as  pointing  to  the  determination  of  that  interest,  and  not  as 
de,signed;  to  postpone  the  vesting,  has,  obtained,  in  some  instan- 
ces, where  the  terms  in  which  the,  posterior  gift, is  framed,  import 
contingency,  and  would,  unconnected  with  and  unexplained  by 
the  prior  gift,  clearly  postpone  the  vesting.  Thus,  where  a  tes- 
tator dcyises  lands  to  trustees  until  A  shall  attain  the 
[  734  ]  age.  of  twenty^one  years,,  and  if  or  when  he  shall  *  at- 
tain that  age,  then  to  him  in  fee,  this  is  construed  as 
conferring  on  A  a  vested  estate  in  fee  simple,  subject  to  the 
prior  chattel-interest  given  to  the  trustees,  and,  consequently,  on 
A's  death,  under  the  prescribed  age,  the  property  descends  to 
his  heir-at-law  ;  though  it  is  quite  clear  that  a  devise  to  A,  if  or 
when  he  shall  attain  the  age  of  twenty -one  years,  standing  iso- 
liated  and  detached  from  the  context,  would  confer  a  contingent 
interest  only. 

A  leading  authority  for  this  construction  is  Boraston's  case,  (6) 

(a)  In  one  case,  a  devise  which,  in  express  terms,  extended  to  widowhood  only, 
was  held  to  be  enlarged  by  implication  to  the  period  of  the  vesting  in  possession  of 
a  remainder  limited  thereon.  The  devise  was  to  the  testator's  wife  for  heir  life,  pro- 
vided she  remained  a  widow ;  but  if  she  married  a  second  husband,  to  I.,  when  he 
should  attain  his  age  of  twenty-three  ynars ;  and  it  was  held,  that  the  widow  had  an 
estate  till' I.  Attained  twenty-three,  though  she  married  again.  Doe  d.  Dean  and 
Chapter  of  Westminster  v.  Freeman,  1  Durn.-  &:East,  389;  S.  C.  2  Chitty's  Cas. 
Temp!  Lord  Mansfield, '498. 

(b)  3  Rep.  19,'[Thomas's  ed.  21  b,  note  (.r).]  See  also  Mansfield  k.  Dugard,  1  Eq. 
Ca.;  Ab.  195,  pi.  4;)  S.  C.  Gilb.  Eep.  36  ;  Goodtitle  d.  Hayward  «.  Whitby,!  Burr. 
228;  Denn  d.  Satterl^liwaitp  v.  Satterthwaite,  1  Blacks.  519;  Doed.  Weedon  v.  Lea, 
3  Durn.  &  Ea'il,  41  ;'D6e'd.  Wright  v.  Cundall,  9  East,  400;  Edwards  u.  Symons, 
6  Taiint.  213 ;  Goodright  d.  Revell  v.  Parker,  1  Man.  &  Selw.  692;  Warteru.  Hutch- 
inson, 5  J.  B.  Moore,  143  ;  S.  C.  2  Brod.  &  Bing.  249 ;  S.  C.  in  B.  R.  1  Barn.  & 
Cress.  721.  [Holcroft's  casC,  Moor,  486  ;  Webb  v.  Herring,  Cro.  Jac.  416;  Morris  v. 
Anderdown,  Wiiles,  293 ;  Hunt  v.  Moore,  14  East,  601 ;  Randall  v.  Doe,  6  Dow.  202; 
Vincent  v.  White,  15  East,  174. J     ,  ?,  , 
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which  was  as  follows : — A  testator  devised  land  to  A  and  B 
for  eight  years,  and  after  the  said  term,  the  land  to  remain  to 
his  executors,  for  the  performance  of  his  will,  till  such  time  as 
H.  should  accomplish  his  age  of  twenty-one  years ;  and  when 
the  said  H.  should  come  to  his  age  of  twenty-one,  then  to  him, 
his  heirs  and  assigns  forever.  H.  died  under  twenty-one.  It 
was  contended,  that  the  remainder  was  not  to  vest  in  him,  un- 
less he  attained  the  prescribed  age  ;  but  the  Court  held  it  to  be 
vested  immediately,  the  case  being,  it  was  said,  nothing  else  in 
effect  than  a  devise  to  the  executors,  till  H.  attained  the  age  of 
twenty-one,  remainder  to  H.  in  fee  ;  and  that  the  adverbs  of 
time,  when,  &c.,  do  not  make  anything  necessary  to  precede  the 
settling  (i.  e.  vesting)  of  the  remainder,  but  merely  expressed 
the  time  when  it  shall  take  effect  in  possession. 

*  The  most  recent  case  of  this  class  is  Doe  d.  Cado-  [  735  ] 
gan  V.  Ewart,  (a)  where  a  testator  devised  his  real 
estate  to  trustees,  upon  trust  for  his  wife  during  widowhood, 
and  after  her  decease  or  marriage  again,  upon  trust  to  apply  the 
rents  towards  the  maintenance  of  his  daughter,  until  she  should 
attain  the  age  of  twenty-five  years,  and  from  and  after  her  attain- 
ing that  age,  then  upon  trust  for  his  said  daughter,  her  heirs  and 
assigns  forever ;  but  in  case  his  said  daughter  should  depart  this 
life  without  leaving  issue,  then  the  testator  devised  the  said  real 
estate  over.  The  daughter,  after  the  decease  of  the  widow,  and 
before  she  attained  the  age  of  twenty-five  years,  suffered  a 
common  recovery  ;  and  it  was  held,  that  such  recovery  was  effec- 
tual to  acquire  the  equitable  fee  simple,  she  having  a  vested 
estate  tail  in  equity  at  the  time. 

It  is  observable,  that  in  the  greater  number  of  the  cited  cases, 
the  prior  interest  was  created  for  the  benefit  of  the  ulterior  dev- 
isee ;  but  this  circumstance  does  not  seem  to  vary  the  principle, 
for  the  material  fact,  and  that  which  constitutes  the  special 
characteristic  of  this  class  of  cases,  is,  that  there  is  a  prior  in- 
terest extending  over  the  whole  period  for  which  the  devise  in 
question  is  postponed.  It  is,  therefore,  in  effect,  a  devise  of  th.e 
whole  estate  instanter  to  B.,  with  the  exception  of  a  partial  in- 
terest carved  out  for  some  (no  matter  what)  purpose. 

Another  exemplification  of  the  principle  in  question  occurs  in 
those  cases  where  a  testator,  after  giving  an  estate  or  interest 
for  life,  proceeds  to  dispose  of  the  ulterior  interest  in  terms 
which,  literally  construed,  would  seem  to  make  such  ulterior 
interest  depend  on  the  fact  of  the  prior  life  interest 
taking  effect ;  in  such  cases,  it  is  considered  *  that  the  [  736  ] 
testator  merely  uses  these  expressions  of  apparent  con- 
tingency, as  descriptive  of  the  state  of  events,  under  which  he 
conceives  the  ulterior  gift  will  fall  into  possession ;  (the  sup- 
fa)  7  Adol.  &  E.  636. 
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position  being,  that  the  successive  interests  will  take  effect  in 
the  order  in  which  they  are  expressed,)  and  not  with  the  design 
of  making  the  vesting  of  the  posterior  gift  depend  on  the  fact 
of  the  prior  tenant  for  life  happening  to  live  to  become  entitled 
in  possession. 

Thus,  in  the  case  of  Webb  v.  Hearing,  (a)  where  a  testator 
devised  to  his  son  F.  after  the  death  of  his  wife  ;  add  if  his  three 
daiighters,  or  either  of  them,  should  outlive  their  mother  and  Fi, 
their  brother  and  his  heirs,  (which  was  construed  to  mean  heirs 
of  his  body^)  they  to  enjoy  the  same  houses  for  the  term  of  their 
lives,  remainder  to  R.  and  J. ;  it  was  held,  that  the  remainder  to 
R.  and  J.  was  not  contingent  on  the  event  of  the  daughters  sur- 
viving their  mother  and  brother;  the  words  only  showed  when 
it  should  commence. 

So,  in  an  early  anonymous  case,  (b)  where  the  devise  was  to 
K.  in  tail,  remainder  to  J.  for  life,  and  in  another  clause  it  was 
declared,  that  "  if  K.  died  without  issue,  and  J.  be  then  deceased," 
then,  and  not  otherwise,  the  testator  gave  the  land  to  N.  and  his 
heirs  ;  the  Lord  Keeper,  it  is  said,  decreed  it  for  N.,  although  J. 
survived  K.,  because  the  words,  "  if  J.  be  then  deceased,"  seemed 
to  be  put  in  to  express  the  testator's  meaning,  that  J.  should  be 
sure  to  have  it  for  her  life,  and  that  N.  should  not  have 
[  737  ]  *  it  till  she  was  dead ;  and  also  to  show  when  N.  should 
have  it  in  possession. 

So,  in  the  case  of  Pearsall  v.  Simpson,  (c)  where  a  legacy  was 
given  in  trust  for  the  testatrix's  sisters  and  their  children;  and 
after  the  deaths  of  both  her  said  sisters  and  their  children,  if 
any,  to  pay  the  interest  to  her  brother-in-law,  S.,  during  his  life, 
and  from  and  after  his  decease,  in  case  he  should  become  entitled 
to  such  interest,  then  over  to  some  cousins.  Though  S.  died  in 
the  lifetime  of  the  testatrix's  sisters,  it  Was  held,  that  the  gift  to 
the  cousins  -took  effect ;  Sir  W.  Grant,  M.  R.,  being  of  opinion; 
that  it  was  not  contingent  on  the  event  of  the  sister's  husband 
becoming  entitled  to  the  interest.  "  It  was  doubtful,  (he  said,)^ 
whether  S.  would  live  to  become  entitled  to  the  interest.  The 
testatrix,  giving  the  capital  over  after  his  death,  recollects  that 
he  may  not  live  to  take  the  interest ;  but,  if  he  does,  she  makes 
his  death  the  period  at  which  the  cousins  are  to  take.  It  is  not 
a  condition  precedent,  but  fixing  the  period  at  which  the  lega!tees 
over  shall  take,  if  he  ever  takes." 

Here  no  violence  was  done  to  the  obvious  meaning  of  the 
words,  as  it  is  impossible  to  read  the  whole  sentence  continu- 
ously, "  from  and  after  his  decease,  in  case  he  shall"  become  en- 

(o)  Cro.  Jac.  415.  Adeording  to  the  facts  represented,  it  does  not  appear  that  the 
remainder,  if  contingent,  was  defeated,  as  only  two  of  the  daughters  are  stated  to  have 
died  in  the  lifetime  of  their  brother. 

(b)  2  Vent.  363. 

(c)  15  Yes.'29. 
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titled  to  such  interest,"  without  seeing  that  the  words  of  con- 
tingency, "  in  case,"  &c.,  refer  merely  to  the  period  of  possession  ; 
denoting  that  that  should  take  place  at  his  death,  if  he  hap- 
pened to  live  to  become  entitled. 

So  in  Massey  v.  Hudson,  (a)  where  a  testator  deviSed  to  his 
wife  for  life,  charged  with  an  annuity  to  E.,  subject 
also  to  £300  to  be  paid  to  V.,  her  executors,  *  adminis-  [  738  ] 
trators,  or  assigns,  within  twelve  months  after  the  de- 
cease of  E.,  in  case  the  said  E.  should  happen  to  survive  testator's 
wife,  with  interest  from  the  death  of  E.  E.  died  in  the  testator's 
lifetime,  and  in  the  lifetime  of  his  wife.  Sir  W.  Grant,  M.  E., 
thought  it  too  clear  for  argument,  that  the  words  "  in  case  E. 
shall  survive  my  wife,"  did  not  constitute  the  condition  on  which 
the  legacy  was  to  become  payable  ;  but  only  related  to  the  time 
of  payment,  which  was  in  that  event  to  be  postponed  to  the  end 
of  a  twelvemonth  after  the  death  of  E. 

And  although  (as  already  hinted)  there  is  no  doubt"  that  a 
devise  to  a  person,  if  he  shall  live  to  attain  a  particular  age, 
standing  alone,  would  be  contingent ;  yet  if  it  be  followed  by  a 
limitation  over,  in  case  he  die  under  such  age,  the  devise  over  is 
considered  as  explanatory  of  the  sense  in  which  the  testator  in- 
tended the  devisee's  interest  in  the  property  to  depend  on  his 
attaining  the  specified  age,  namely,  that  at  that  age  it  should 
become  absolute  and  indefeasible ;  the  interest  in  question,  there- 
fore, is  construed  to  vest  instanter.  (b) 

Thus,  in  Edwards  v.  Hammond,  (c)  where  A.  surrendered  the 
reversion  in  fee  in  customary  lands  to  the  use  of  himself  for  life, 
and  after  his  decease,  to  the  use  of  his  son  H.,  and  his  heirs  and 
assigns  forever,  if  it  should  happen  that  he  should  live  until  he 
attained  the  age  of  twenty-one  years,  provided  always, 
and  under  the  condition,  *  nevertheless,  that  if  H.  died  [  739  ] 
before  he  attained  that  age,  then  the  premises  to  remain 
to  A.  in  fee ;  it  was  held,  that,  though  upon  the  first  words,  this 
seemed  to  be  a  condition  precedent,  yet  upon  all  the  words  taken 
together,  it  was  an  immediate  devise  to  H.,  subject  to  be  de- 
feated upon  a  condition  subsequent,  if  he  did  not  attain  the  age 
of  twenty-one  years. 

The  same  construction  prevailed  in  the  case  of  Doe  d.  Hunt 
V.  Moore,  {d)  where  the  devise  was  to  M.,  "  when  he  attains  the 

(a)  2  Mer.  138.  Compare  this  and  the  preceding  cases  with  Holmes  v.  Cradock, 
3  Ves.  317;  stated  post.  ,.    .     • 

(6)  Even  independently  of  this  particular  rule,  it  is  obvious  that  a  hmitation  over, 
disposing  of  the  property  to  another,  in  case  of  the  prior  devisee  dying,  under  certam 
circumstances,  always  supplies  an  argument  in  favor  of  the  prior  devisee  taking  an 
immediately  vested  interest.  Smither  v.  Willock,  9  Ves.  233  ;  Peyton  v.  Bury,  2  P. 
W.  626  ;  Murkin  «.  Phillipson,  3  Myl.  &  K.  257  ;  though  the  contrary  is  sometimes 

'^°\c)^3  Lev.  132 ;  S.  C.  2  Show.  398,  stated  from  the  record,  1  Bos.  &  Pull.  New 
Rep.  324,  n. 

(d)  14  East,  601. 
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age  of  tVenty-one  years,"  to  hold  to  him,  his  heirs,"and  assigns, 
forever ;  but  in  case  he  should  die  before  he  attained  the  age  of 
iwenty'One  years,  then  over ;  Lord  Ellenborough  observed,  that 
this,  being  an  immediate  devise,  and  not,  as  in  some  of  the  other 
cases,  a  remainder,  formed  no  substantial  ground  of  distinetibn. 
The  estate  vested  immediately,  whether  there  was  any  par- 
ticular interest  carved  out  of  it,  to  take  effect  in  possession  in 
the  mean  time,  or  not. 

Again,  in  Doe  d.  Roake  v.  Nowell,  (a)  where  the  devise  was 
to  the  testator's  nephew  E..,  for  life,  remainder  to  and  amongst 
his  children,  equally,  at  the  age  of  twenty-one,  and  their  heirs,  as 
tenants  in  common ;  but  if  only  one  child  should  live  to  attain 
such  age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her  age 
of  twenty-one ;  and  in  case  R.  should  die  without  issue,  or  such 
issue  should  die  before  twenty-one^  then  over.  R.  levied  a  fine 
during  the  minority  of  his  children,  which  raised  the  question, 
whether  their  shares  were  contingent  or  vested,  or,  in  other 
words,  whether  they  were  destructible  by  the  act  of  R. 
[  740  ]  or  not.  It  was  held  in  B.  R.,  and'  ultimately  in  *the 
House  of  Lords,  that  the  remainders  were  vested  in 
the  children  on  their  births. 

This  rule  of  construction,  it  seems,  applies  not  only  where  the 
devise  over  is  limited,  so  as  to  take  effect  simply  and  exclusively 
pn  the  happening  of  the  event  on  which  the  prior  'devise  is  ap- 
parently made  contingent ;  but  also  where  some  other  event  is 
associated. 

Thusj  in  Bromfield  v.  Growder,  (b)  the  devise  was  to  certain 
persons  for  life,  and  then  to  J.  if  he  should  live  to  attain  the  age 
of  twenty-one  years ;  and  in  case  he  died  before  he  attained  that 
age,  and  his  brother  C.  should  survive  him,  then  over.  On  a  case 
from  the  Rolls,  the  Court  of  C.  P.  certified  that  J.  took  a  vested 
fee.  Sir  James  Mansfield,  C.  J.,  relied  much  on  the  authority 
of  Edwards  v.  Hammond,  which  he  said  was  on  all  fours  with 
this. 

The  construction  also  obtains  where  the  lands  are  devised,  to 
trustees,  upon  trust  to  convey  to  limitations  of  the  nature  of 
those  under  consideration. 

Thus,  in  the  case  of  Phipps  v.  Williams,  (c)  where  a  testator 
devised  his  real  estates  to  trustees,  upon  trust  to  convey  certain 
lands  to  his  godson  A.,  when  and  so  soon  as  he  should  attain 
his  age  of  twenty-one  years.  But  in  case  he  should  depart  this 
life  before  he  should  attain  the  said  age  of  twenty-one. years,  with- 
out leaving  issue  of  his  body,  then  the  lands  in  question  were  to 
go  according  to  the  disposition  of  his  residuary  estate.     Sir  L. 

(a)  1  Mau.  &  Selw.  327;iS.  C.  in  Dom.  Proc.  5  Dow.,202.    ,See  also  Doe  d.  Dol- 
ley  V.  Ward,  9  Ad.  &  Ell.  582,  which  arose  on  another  devise  in  the  same  will. 
(i)  1  Bos.  &  Pull.  New  Rep.  313. 
(c)  5  Sim.  44. 
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Shadwell,  V. C,  on  the  authority  of  the  preceding  cases,  held, 
that  A  took  an  immediate  interest  under  this  devise,  observing 
that  the  only  distinction  here  was,  that  the  legal  estate  was 
vested  in  trustees,  which  made  no  substantial  difference. 

*  It  is  impossible,  however,  to  hold  the  devise  to  vest  [741  ] 
immediately,  by  the  application  of  the  doctrine  in  ques- 
tion, in  opposition  to  an  express  declaration,  that  the  devisees 
shall  not  take  vested  interests  until  a  certain  age  ;  especially,  if 
even  the  devise  over,  which  supplies  the  argument  for  neutraliz- 
ing this  clause,  is  itself  not  without  expressions  which  favor  the 
suspension  of  the  vesting. 

Thus,  where  (a)  a  testator  devised  a  certain  estate  to  his  wife, 
during  her  widowhood,  remainder  to  A  (his  nephew)  for  life, 
remainder  to  the  children  of  A  in  fee,  as  tenants  in  common, 
and  if  there  should  be  no  child  of  A  living  at  his  wife's  death 
or  second  marriage,  then  over;  and  by  a  codicil  of  even- date, 
the  testator  directed,  that  neither  A  nor  the  issue  of  A  should, 
by  virtue  of  his  will,  take  or  be  considered  as  entitled  to  a  vested 
interest,  unless  they  should  respectively  attain  the  age  of  twenty- 
one  years ;  and  that  in  case  of  the  death  of  any  of  such  children 
under  such  age,  then  the  share  of  such  child  or  children  so  dying, 
should  go  to  the  surviving  brothers  and  sisters,  or  brother  or  sis- 
ter, their,  his,  or  her,  heirs  and  assigns,  upon  their  respectively 
attaining  the  age  of  twenty-one  years.  It  was  contended,  that 
the  testator,  by  the  clatfee  respecting,  the  vesting,  intended  not 
to  postpone  the  vesting,  but  merely  to  declare  when  the  shares 
should  become  absolute  and  indefeasible,  as  was  shown  by  the 
survivorship  clause,  which  otherwise  was  superfluous,  and  ac- 
cordingly that  the  children  took  vested  interests,  subject  to  be 
divested  on  their  dying  under  twenty-one.  The  Court  of  Ex- 
chequer, however,  (on  a  case  from  Chancery,)  certified  an  opin- 
ion that  the  vesting  was  postponed  until  the  age  of 
twenty-one.  Sir  L.  Shadwell,  V.  C,  on  *  confirming  [  742  ] 
the  certificate,  observed,  that  the  concluding  words 
showed,  that  the  testator  had  the  same  intention  at  the  end,  as 
ai  the  beginning  of  the  instrument. 

The  rule  of  construction  under  consideration,  is  also  excluded 
by  a  declaration,  that  the  devisee  shall  take  a  vested  interest  at 
tiie  future  period,  as  such  a  declaration  obviously  carries  with 
it  an  implied  negation  of  an  earlier  period  of  vesting,  [b) 

Nor,  it  seems,  does  the  rule  apply  where  the  attainment  of  the 
prescribed  age  is  not  the  only  circumstance  by  which  the  testa- 
tor marks  the  time  at  which  it  shall  be  determined  whether  the 
estate  shall  vest  or  finally  become  liable  to  be  divested ;  but 

(a)  Uussel  V.  Buchanan,  7  Sim.  628.  pompare  this  case  wifh  Bland  v.  Williams, 
3  Myl.  &  K.  411,  stated  post. 

(6)  Glanvill  v.  Glanvill,  2  Mer.  38. 
54* 
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there  is  a  prelii^inary  act  to  be  done  by,  the  devisee,  in  the 
nature  of  a  condition  precedent,  before  his  title  accrues.  /Thus, 
in  the  case  of  Phipps  v.  Williams,  already  stated,  the  residue  of 
the  real  estate  was*- devised  to  trustees,  upon  trust,  to  accumu- 
late the  rents  until  C;  should  attain  the  age  of  twentyrfour  years, 
and  then  to  convey  unto  C.  upon  fiisseciiring  certain  annuities^ 
to  the  satisfaction  of,  the  trustees,  the  legal  estate  in  the  testa- 
tor's freehold,  copyhold,  and  leasehold  hereditaments ;  but  in 
case  the  said  C.  should  depart  this  life  before  he  attained  the 
age  of  twenty-four  years,  without  leaving  issue,  then  upon  cer- 
tain other  trusts;  Sir  L.  Shadwell,  V.  C.,  held,  upon  the  prin- 
ciple above  suggested,  that  the  devisee  derived  no  interest  undej 
the  trust,  until  the  attainment  of  the  prescribed  age,  and  the 
performance  of  the  condition. 

But  though ;  the  devise  over  has  been  generally  considered  as 

the  characteristic  of  these  cases ;  (a)  yet  the  construc- 
[  743  ]      tion  was  recently  adopted  where  there  was  no  *  such 

devise,  the  words  of  the  wiU  being,  "  The  rest  of  my 
property  to  be  invested  in  land,  and  given  to  ray  grandson;; 
when  of  age,  to  have  a  commission  in  the  army  regulars  at 
twenty-one  ;  to  remain  in  the  army  seven  years,  and  not  to  be 
of  age  to  receive  this  vntil  he  attains  his  twenty-fifth  yea/r,  and  to 
be  entitled  to  him  and  his  male  heirs,  bearing  the  name  of  F. 
forever.  Lord  Langdale,  M.  R.,  held,  that  S.  took  an  immediate 
vested  interest  as  tenant  in  tail,  in  life  land  to  be  purchased, 
subject  to  be  divested  if  he  should  not  attain  twenty rfive ;  and 
consequently,  that  the  rents  were  applicable,  to  his  benefit  dur- 
ing his  minority. 

It  was  at  one  period  doubted,  whether  a  devise  to  a  person 
after  payment  of  debts,  is  not  contingent  until  the  debts,  are 
paid  ;  but  it  is  now  well  established,  that  such  a  devise  confers 
an  immediately  vested  interest,  the  words  of  apparent  postpone- 
inent  being  considered  only  as  creating  a  charge,  (fe) 

The  several  preceding  classes  of  cases  clearly  demonstrate 
that  the  Courts  will  not  construe  a  remainder  to  be  contingent, 
merely  on  account  of  the  inaccurate  and  inartificial  use  of  ex- 
pressions importing  contingency,  if  the  nature  of  the  limitations 
affords  ground  for  concluding  that  they  were  not  used  with  a 
view  to  suspend  the  vesting.  Such  cases  may  be  considered, 
however,  as  exceptions  to  the  general  rule ;  and,  agreeably  to 
the  maxim,  exceptio  prohat  regulam,  they  confirm,  rather  than 
oppose,  the  doctrine,  that  devises,  limited  in  clear  and  express 
terms  of  contingency,  do   not  take   effect,  unless  the  events 

(a)  Snow  V.  Poulden,  1  Keen,  186. 

(6)  Barnardiston  v.  Carter,  1  P.  W.  505  ;  2  Eq.  Ca.  Ab.  224,  pi.  5.  G;  3  B.  P.  C. 
(Toml.  ed;)  64.  See  alio  Bagshaw  v.  Spencer,  1  Ves.  Sen.  142  ;  and  some  very  able 
opinions  stated  1  Coll,  Jur.  214.  Those  of  Lord  Eldon  (then  Sir  John  Scott)  and 
Mr.  Fearne,  are  panidularly  worthy  of  attention. 
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upon  *  which  they  are  made  dependent  happen ;  which     [  744  ] 
cases  we  now  proceed  to  consider. 

III.  The  first  remark  suggested  by  this  class  of  cases  is,  that 
an  estate  will  be  construed  to  be  contingent,  if  clearly  so  ex- 
pressed, however  absurd  and  inconvenient  may  be  the  conse- 
quences to  which  such  a  construction  may  l^ead,  and  however 
inconsistent  with  what  it  may  be  conjectured  would  have  been 
the  testator's  actual  meaning,  if  his  attention  had  been  drawn 
to  those  consequences.^ 

Thus,  in  the  case  of  Denn  d.  RadclifFe  v,  Bagshaw,  (a)  where 
the  devise  was  to  the  testator's  only  daughter  M.  for  life,  and 
after  her  decease  to  the  first  son  of  her  body,  if  living  at  the  time 
of  her  death,  and  the  heirs  male  of  such  first  son,  remainder  to 
the  other  sons  successively  in  taU,  in  lilie  manner,  remainder  to 
tfestator's  nephew  in  tail.  M.  had  issue  an  only  son,  who  died 
in  her  lifetime,  leaving  issue.  Whether  such  issue  was  entitled 
under  the  dievise  in  tail  {b)  to  this  first  son,  was  the  question. 
It  was  contended  for  him,  that  the  testator  must  have  intended 
that  the  nephew,  who  was  otherwise  amply  provided  for  by 
him,  should  not  take  until  failure  of  all  the  descendants  of  his 
daughter ;  and  that  to  accomplish  this  intention,  the  Court 
would  either  construe  the  estate  of  th-c  daughter  to  be  an  estate 
tail,  or  hold  that  an  estate  tair vested  in  the  son  on  his  birth; 
and  that  the  words,  "  if  living  at  the  time  of  her  death,"  merely 
marked  the  period  when  the  remainder  should  com- 
mence in  possession,  as  in  the  cases  *  before  discussed.  [  745  ] 
But  the  Court  (reluctantly,  on  account  of  the  hard- 
ship of  the  case,)  (c)  decided,  that  the  son,  not  having  survived 
his  mother,  his  estate  never  arose.  Lord  Kenyon  observed,  that 
the  cases  cited  for  him  proceeded  on  infolrmal  words ;  whereas 
here,  correct  and  technical  expressions  were  used  throughout. 

(a)  6  Dum.  &  B.  512.  See  also  Wingirave  v.  Palgrave,  1  P.  W.  401,  arising  on 
the  limitation  of  a  term  in  a  settlement. 

(6)  For  such  it  clearly  would  have  been.     See  infra. 

(c)  Persons  taking  instructions  for  wills,  in  which  the  vesting  is  to  depend  on  the 
devisee  or  legatee  attaining  a  particular  age,  or  living  to  a  given  period,  should  care. 
fftlly  ascertain  that  the  possibility  of  his  dying  in  the  mean  time,  leaving  issue,  is 
in  the  testator's  contemplation..  It  is,  probable  that  in  general  this  event  is  over- 
looked: and  that  if  the  testator's  attention  were  drawn  to  the  circumstance,  he  would 
either  make  the  interest  vest  iu  the  legatee,  in  case  of  his  dying  leaving  issue  before 
the  prescribed  age  or  period,  or  else  substitute  the  issue  in  such  event. 


1  See  4  Kent,  (5th  ed.)  206,  et  seq. ;  Olney  v.  Hull,  21  Pick.  311  ;  Emerson  v.  Cut- 
ler, 14  Pick.  108.  A  testator,  after  devising  to  his  wife  the  use  of  his  real  estate, 
while  she  remained  his  widow,  proceeded  as  follows  :  "  Should  my  wife  marry  or  die, 
the  land  then  shall  be  equally  divided  among  my  suiTiving  soi^,",  &c.,  each  of  them 
payino-  certain  legacies.  It  was  held  that  the  remainder  given  to  the  sons  was  con- 
tino-enl;  until  the  marriage  or  death,  of  the  widow  of  the  testator,. and  that  upon  her 
death  the  estote  vested  in  a  son,  who  was  then  living,  to  the  exclusion  of-  the  heirs  of 
another  son,  who  died  before  the  widow,  but  after  the  death  of  the  testator.  Olney  v. 
Hull,  ubi  supra. 


644  DEVISES   AND   BEQUESTS, 

So,  in  the  case  of  Holmes  v.  Cradock,  (a)  where  a  testator 
devised  freehold,  copyhold,  and  leasehold  estates  to  F.,  his  heirs, 
&c.,  upon  trust  to  pay  testator's  wife  an  annuity  of  £100  for 
her  life,  and  to  pay  the  residue  of  the  annual  profits  to  testator?s 
son  W.  during  the  life  of  his  moither ;  and  if  his  son  should 
happen  to  die  before  his  mother,  without  leaving  a  widow  or 
child,  then  in  tru^t  to  pay  all  such  profits  to  her  for  life,  and 
subject  to  the  said  trusts,  that  the  said  F.  should  stand  seised 
to  the  use  of  the  testator's  said  son,  his  heirs,  and  assigns,  for- 
ever, subject  and  chargeable  with  the  legacies  thereinafter  given. 
In  a  subsequent  clause  he  proceeded  thus :  "  And  if  my  son 
shall  die,  leaving'  my  wife,  without  leaving  a  wife  or  any  childy 
after  his  death  and  my  wife's,  I  give  and  bequeath"  certaim 
legacies,  "  which  I  charge  upon  my  real  estate^  hereinbefore 
limited  to  my  son  and  his  heirs."  The  son  survived  his  mother, 
and  died  without  leaving  wife  or  child;  and  Sir  R.  P.  Arden, 
M.  R.,  held,  that  the  legacies  did  not  arise,  on  the  ground  that 
he  was  not  warranted  in  totally  rejecting  words,  unless 
[i'746  ]  they  were  *  repugnant  to  the  clear  intention  manifested 
in  other  parts  of  the  will.  (6) 

So,  in  the  case  of  Shuldam  v.  Smith,  lessee  of  Matthews,  (c) 
where  a  testator  devised  to  certain  persons  for  life,  and  after  the 
death  of  the  survivor  unto  all  and  every  the  children  of  his  late 
sister  C,  by  her  three  several  husbands,  (naming  them,)  that 
should  be  then  living,  and  to  their  heirs  and  assigns,  equally  to 
be  divided  between  them  as  tenants  in  common,  and  not  as 
joint  tenants;  and  if  there  should  be  but  one  such  child,  and  no 
issue  of  any  of  the  other  children  then  living,  then,  and  in  that 
case,  he  devised  his  real  estate  unto  such  surviving  child,  his  or 
her  heirs  and  assigns  forever.  At  the  deatli  of  the  surviving 
tenant  for  Jife,  one!  child  of  C.  only  was  living,  but  there  was 
issue  of  several  of  the  other  children.  It  was  held  by  the  House 
of  Lords,  reversing  a  decree  of  the  Court  of  Exchequer  in  Ire-' 
l^nd,  that  in  this  event  the  remainder  in  fee  was  Undisposed  o£ 
Lord  Eldon  said  :  "  You  cannot,  by  implication  or  supplying 
words,  give  the  whole  to  one  child,  in  an  event  in  which  the 
testatoi;  has  said,  that  such  one  child  shall  not  have  it,  [d)  nor 

(a)  3  Ves.  317,  [Scott  v.  Chamberlayne,  lb.  (Sumner's  ed.)  302,  and  note  (o) ;  2 
Eoper  on  Legacies,' by  White,  322,  326,  c.  .SI,  §  9.]  ., 

(b)  But  ^yas  there  not  ground  to  contend,  on  the  principle  of  Pearsall  v.  Simpsoife- 
and  that  class  of  cas0i,  (ante,  p.  737,)  that  the  devise  might  be  read,  ''if  my  son  shall 
die  without  leaving  a  wife  or  child,  then  after  his  decease,  and  afier  iny  wife's  de-' 
cease,  if  he  shall  die  leaving  my  wife  ?  "  There  can  be  little  douht  that  Sir  W.  Grant 
would  so  have  construed  it.  It  is  observable,  that  neither  Webb  ».  Hearing,  nor  the 
anonymous  case  in  Ventris,  363,  was  cited  to  Sir  R.  P.  Arden,  who  ielied  much  on 
Calthorpe  v.  Gough,  cited  3  B.  C.  C.  395,  and  Doe  v.  Brabant,  3  B.  C.  C.  393.  [See 
lb.  Perkins's  ed.  399,  note  (b)  and  Mr.  Eden's  collection  and  classification  of  cases.], 
S.  C.  4  Dui'n.  &  E.  703. 

(c)  6  Dow.  22. 

(d)  That  is,  not  expressly,  but  constructively,  by  giving  to  one,  if  there  should  bo 
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divide  the  estate  into  different  aliquot  parts  *  between  [  747  ] 
one  child  and  the  issue  of  the  others,  where  the  testa- 
tor has  not  told  you  what  aliquot  part  is  to  be  given  to  one, 
and  what  to  the  issue  of  the  others.  Lord  Redesdale  observed, 
that  the  testator  had  provided  for  the  eventof  there  being  more 
than  one  child,  and  that  of  there  being  only  one  and  no  issue 
of  the  others  then  living.  The  third  event,  however,  was  that 
which  had  happened,  and  in  that  event  there  was  no  disposi- 
tion. 

The  same  rigid  rule  of  construction  prevails,  where  a  testator 
has  disposed  of  an  estate  in  a  certain  event  only,  under  the  erro- 
neous impression,  that  his  power  of  disposition  is  confined  to 
such  contingendy. 

Thus,  in  the  case  of  Doe  d.  Vessey  v.  Wilkinson,  (a)  where 
lands  had  been  settled  on  A  for  life,  remainder  to  trustees,  to 
raise,  in  case  W.  or  any  of  his  issue  should  be  living  at  her 
(A's)  death,  XIOOO  for  such  persons  as  A  should  appoint,  re- 
mainder to  W.  for  his  life,  remainder  to  his  children  in  tail,  re- 
mainder to  A  in  fee.  A  by  will,  reciting  the  settlement,  gave 
the  <£1000  in  case  W.  or  any  of  his  issue  should  be  living  at  the 
time  of  her  death,  to ,  B.  She  then  proceeded  to  declare,  that 
"  in  case  neither  the  said  W.,  nor  any  issue  of  his,'"  should  be  liv- 
ing" at  the  time  of  her  decease,  by  ivhich  event  the  premises  would 
devolve  upon  her  ami  her  heirs,  then  she  gave  the  same  to  trustees 
for  500  years,  to  raise  certain  sums  of  money  within  six  months 
after  her  decease ;  and  from  and  after  the  expiration  or  other 
sooner  determination  of  the  said  term,  and  subject  thereto,  the 
testatrix  gave  the  premises  to  her  brother  for  life,  with  remainder 
to  her  (testatrix's)  daughter  C  in  fee ;  but  if  she  died  before 
twenty-one,  and  without  issue,  to  her  son-in-law  B  in  fee,  he 
paying  certain  legacies.  W.  survived  the  testatrix,  and 
*  afterwards  died  without  issue ;  and  the  question  was,  [  748  ] 
wJiether  in  that  event  the  devises  took  effect.  The 
Court  agreed  that  the  limitation  of  the  term  was  void  in  event ; 
and  Grose,  J.,  and  Ashurst,  J.,  held,  that  the  devise  of  the  in- 
heritance was  dependent  on  the  same  contingency.  ^  Mr.  Justice 
Buller  did  not  deny  effect  to  the  words  of  contingency,  but  con- 
fined them  to  the  term,  holding  it  to  be  a  vested  devise  of  the 
inheritance,  subject  to  a  contingent  terra,  [b)  The  argument 
that  the  testatrix  might  not  be  aware  of  her  power  to  dispose  of 
the  estate,  in  case  of  the  death  of  W.  without  issue  after  her 
death,  and  that  had  she  been  so,  the  whole  of  me  will  showed 
that  she  would  have  given  it  to  W.,  was  conclusively  answered 
by  Mr.  Justice  Grose,  who  said,  that "  if  she  was  not  aware  of  her 

no  issue  of  the  others  ;  for  it  is  obserTable,  that,  if  it  had  stood  upon  the  former  part 
of  the  devise  alone,  the  sole  surviving  child  would  clearly  have  taken. 

(a)  2  Durn.  &  E.  209. 

(i)  As  to  this  point,  see  infra. 
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power  to  givej  she  did  not  intend  to  give ;  and  then  the  law 
gives  it  to  the  heir,  and  we  cjannot  take  it  from  him.  If  she  had 
known  her  power  to  dispose  of  it,  she  possibly  would  have  given 
it,  and  probably  might,  but  she  has  not  said  so ;  and  if  we  were 
to  say  so,  it  would  be. our  will,  and  not  hers.':'  -     » 

.  Still,  however,  where  the  construing  of  the  devise  to  be  con- 
tingent, in  accordance  with  the  letter  of  the  will,  would  have 
the  effect  pf  rendering  nugatory  a  purpose  clearly  expressed  by 
the  testator,  the  Courts  wiU  struggle  to  avoid  such  a  construc- 
tion. 

Thils,  in  the  case  of  Bradford  v.  Foley,  (a)  where  the  devise, 
was  in  trust  for  the  testator's  son  for  life,  and  after  his  decease 
unto  the  first  and  every  other  son  which  he^he  son)  should 

have  by  any  future  wife  in  tail ;  remainder  to  the 
[749]      daughters  of  such  future  marriage  in  fee;  with  *  a 

proviso,  that  if  his  son  should  thereafter  marry  with 
any  woman  related  in  blood  to  M.  his  then  wife,  all  the  above 
uses,  so  far  as  they  related  to  the  issue  of  such  future  marriagfe, 
should  cease  and  determine,  it  being  the  testator's  steadfast 
resolution,  to  hinder  that, no  person  any  ways  of  kin  to  her  in 
blood,  or  born  or  descended  from  any  such  person,  should  in- 
herit any  part  of  his  said  estate ;  and  in  such  case,  notwith- 
standing there  should  be  issue  of  his  said  son  by  such  future 
marriage,  living  at  the  time  of  his  (testator's)  decease,  it  was 
his  will  that  they,  nor  either  of  them,  should  take  anything 
under  his  wiU  ;  but  that  the  trustees  should  stand  seised  to  the 
use  of  his  (the  testator's)  brother's  children  living  at  his  decease, 
and  their  heirs ;  and  in  case  they  should  all  die  in  his  lifetime, 
or  after  his  decease,  without  issue,  then  he  devised  his  said  real 
estate  to  his  own  right  heirs  ;  he  meant  such  heirs  only  as  should 
be  in  no  ways  related  in  blood  to  the  sslid.  M,,  all  of  whom  he 
thereby  excluded  from  any  right,  title,  or  benefit,  from  his 
estate,  (6)  The  son  died  without  marrying  again.  It  was  con- 
tended, that  in  this  event  the  ulterior  estates  never  arose ;  but 
the  Court  held,  that  the  testator's  brother's  children  were  tenants 
in  tail.  Lord  Mansfield  said  nothing  could  be  clearer  than  that 
the  testator  meant  that  no  child  of  M.  should  take  in  any  event; 
and  yet,  according  to  that  argument,  such  child,  if  there  had 
been  one,  must  have  taken  (as  heir-at-law). 

The  words  in  this  case  were  certainly  very  strong', 
[  750  ]      and  *  to  a  Judge  less  disposed  than  Lord  Mansfield  to 

rela:s^he  strict  rules  of  construction,  they  probably 

(o)  Doug.  63.  This  case  seems  to  be  exactly  the  converse  of  Driver  d.  Frank  v. 
Frank,  3  Mau.  &  Selw.  25. 

(6)  It  seems  that  these  words  would  not  have  amounted  to  a  devise  to  the  persons 
next  in  descent;  Goodtitle  d.  Bailey  i-.  Pugh,  3  B.  P.  C.  (Toml.  ed.)  454.     Conse- 
quently a  son  or  other  relation  of  M.i  being  the  testator's  heir,  would  have  taken  the : 
reversion  by  descent,  notwithstanding  this  clause.    Nothing  will  exclude  the  heir,  but 
an  actual  dispositiour  to  some  other  person. 
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would  have  appeared  to  present  an  insuperable  difficulty,  to 
holding  the  testator's  brother's  children  to  take  in  any  other 
event  than  that  of  the  son's  future  marriage,  especially  as  this 
construction  extended  the  devise  beyond  what  was  absolutely 
necessary  to  effectuate  the  testator's  professed  object,  namely, 
the  exclusion  of  the  obnoxious  persons.  He  might  have  intend- 
ed the  devise  in  question  to  take  effect  only  in  case  such  per- 
sons came  in  esse.  The  case,  however,  stands  distinguished 
from  the  others  before  noticed,  in  the  fact  that  the  devise  in  its 
literal  terms  was  inconsistent  with  a  scheme,  not  merely  con- 
jectured, but  avowed  by  the  testator. 

As  a  devise  expressly  made  to  take  effect  on  a  contingency 
will  not  arise  unless  such  contingency  happen,  it  follows  a  for- 
tiori that  an  estate  once  vested,  will  not  be  divested,  unless  all 
the  events  which  are  to  precede  the  vesting  of  a  substituted 
devise  happen,  (a)  And  this,  it  is  to  be  observed,  applies  as 
well  in  regard  to  events  which  respect  the  personal  qualification 
of  the  substituted  devisee,  as  those  which  are  collateral  to  him. 
In  every  case  the  original  devise  remains  in  force,  until  the  title 
of  the  substituted  devisee  is  complete.  Thus,  if  a  devise  be 
made  to  A,  to  be  divested  on  a  given  event,  in  favor  of  persons, 
unborn  or  unascertained,  it  will  not  be  affected  by  the  happen- 
ing of  the  event  described ;  unless,  also,  the  object  of  the  sub- 
stituted gift  come  in  esse,  and  answer  the  qualification  which 
the  testator  has  annexed  thereto. 

Thus,  in  the  case  of  Harrison  v.  Foreman,  (b)  where 
a  *  fund  was  bequeathed  to  A.  for  life,  and  after  her  de-  [  751  ] 
cease  to  P.  and  S.  in  equal  moieties ;  and  in  case  of 
the  death  of  either  of  them  in  the  lifetime  of  A.,  then  the  whole 
to  the  survivor  living-  at  her  decease.  Both  died  in  her  lifetime ; 
and  Sir  R.  P.  Arden,  M.  R.,  held,  that  the  original  gift  was  not 
defeated. 

So,  in  Sturgess  v.  Pearson,  (c)  it  was  held,  that  a  gift  to  a 
person  for  life,  and  after  his  death  to  his  children,  or  his  three 
children,  or  such  of  them  as  should  be  living-  at  the  time  of  his. 
death,  conferred  a  vested  interest  on  the  children,  subject  to  be 
divested  only  in  favor  of  those  who  should  be  living  at  the  pre- 
scribed period  ;  so  that  if  all  the  children  died  in  the  lifetime  of 
the  tenant  for  life,  the  shares  of  the  whole  devolved  to  their  re- 
spective representatives. 

And  the  same  construction  has  sometimes  been  applied  in 
cases,  where  the  intention  that  the  survivors  (in  whose  favor  the 
original  gift  was  divested,)  should  be  living  at  the  time  of  dis- 
iribution,  was  less  clearly  marked. 

(a)  Doe  V.  Cooke,  7  East,  269,  ante,  458  ;  Doe  u.  Rawding,  2  Bam.  &  Aid.  441, 
ante,  459.     See  also  Doe  d.  Usher  ».  Jeasop,  12  East,  288. 
tb)  5  Ves.  207, 
(c)  4  Madd.  411 .    And  see  Hulme  v.  Hulme,  9  Sim.  644,  stated  post. 
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As  in  Browne  v.  Lord  Kenyon,  (a)  where  the  testatrix  gave 
iElOOO,  to  which  she  was  entitled  by  virtue  of  a  deed  of  settle- 
ment, (and  which  it  seems  was  charged  upon  .land,)  upon  trust 
for  several  persons  successively  for  life,  and  after  the  death  of 
the  survivor,  upon  trust  to  pay  the  principal  to  C. ;  but  if  he 
were  then  dead,  (which  event  happened,)  then  to  his  two  broth- 
ers in  equal  shares,  or  the  whole  to  the  survivor  of  them.  Both 
the  brothers  survived  the  testator  and  died  pending  the  prior 
life  interests.  Sir  J.  Leach,  V.  C,  held,  that  they  took  vested 
interests  at  the  death  of  the  testator,  subject  to  be  divested  if 
one  only  should  survive  the  tencmts  for  life ;  though  he  intimated 

a  doubt,  whether  the  testatrix  did  mean  that  either 
[  752  ]      brother  *  should  take  any  interest,  without  surviving 

the  tenants  for  life ;  but  his  Honor  said,  the  force  of 
the  expression  was  otherwise. 

So,  in  the  case  of  Belk  v.  Slack,  {b)  where  a  testator  gave  the 
residue  of  his  real  and  personal  estate  to  trustees,  upon  trust  for 
A  for  life,  and  after  the  decease  of  A  and  B,  he  gave  the  same 
to  C  and  D,  to  be  equally  divided  between  them,  share  and 
share  alike,  or  to  the  survivor  or  survivors  of  them.  C  and  D 
both  died  in  the  lifetime  of  A  and  B ;  and  it  was  held  that  their 
respective  representatives  were  entitled  to  the  several  moieties 
of  the  residue. 

Where  a  gift  to  several  persons  or  such  of  them  as  shall  be 
living  at  a  certain  time,  is  followed  by  limitations  over,  in  case 
of  their  dying  under  alternative  circumstances,  (for' instance, 
under  twenty-one,  leaving  issue,  and  under  twenty-one,  without 
issue,)  these  executory  gifts  are  held  to  apply  only  to  the  shares 
of  objects  who  are  living  at  the  prescribed  period;  to  decide 
otherwise,,  would  be  to  reduce  the  words,  "  or  such  of  them  as 
shall  be  then  living,"  to  silence,  (c) 

IV.  When  a  contingent  particular  estate  is  followed 
[  753  ]  by  other  *  limitations,  a  question  frequently  arises, 
whether  the  contingency  affects  such  estate  only,  or 
extends  to  the  whole  series.  The  rule  in  these  cases  seems  to 
be,  that  if  the  ulterior  limitations  be  immediately  consecutive 
on  the  particular  contingent  estate  in  unbroken  continuity,  and 
no  intention  or  purpose  is  expressed  with  reference  to  that  estate, 

(a)  3  Madd.  410. 

(b)  1  Kee.  238.  ||ee  alao  Bromhead  v.  Hunt,  2  Jac.  &  Walk.  459 ;  and  Jackson  v. 
Noble,  2  Kee.  590,  post.  These  cases  seem  to  overrule  Scurfield  v.  Howes,  3  B.  C.  C. 
90,  where  a  testator  bequeathed  £500  to  A,  for  life,  and,  after  her  decease,  to  the  two 
children  of  A,  share  and  share  alike ;  but  if  either  of  them  should  die  before  the  de- 
cease of  their  mother,  the  whole  to  the  survivor.  Both  having  died  in  A's  lifetime,  it 
was  held,  that  the  legacy  belonged  to  the  representatives  of  the  survivor. 

(c)  Howes  V.  Herring,  1  M'Cle.  &  You.  295.  The  rule  that  estates  vested  are  not 
to  be  divested,  unless  all  the  events  upon  which  the  property  is  given  over  happen, 
seems  to  have  been  generally  adhered  to,  although  an  absurd  and  whimsical  intention 
be  thereby  imputed  to  the  testator.    See  Graves  v.  Bainbridge,  1  Ves.  Jun.  562. 
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in  contradistinction  to  the  others,  the  whole  will  be  considered  to 
hinge  on  the  same  contingency ;  and  that,  too,  although  the  con- 
tingency relate  personally  to  the  object  oif  the  particular  estate, 
and  therefore  appear  not  reasonably  applied  to  the  ulterior 
limitations. 

Thus,  where  an  estate  for  life  is  made  to  depend  on  the  con- 
tingency of  the  object  of  it  being  alive  at  the  period  when  the 
preceding  estates  determine,  limitations  consecutive  on  that 
estate  have  been  held  to  be  contingent  on  the  same  event,  for 
want  of  something  in  the  will  to  authorize  a  distinction  between 
iiiem.  (as) 

In  Moody  v.  Walters,  the  limitations  in  a  marriage  settlement 
were  to  the  husband  and  wife  successively  for  life,  remainder  to 
the  first  and  other  sons  in  tail  male ;  with  remainder,  in  case  he 
(the  husband)  should  die  without  leaving  any  issue  male  then  born, 
and  alive,  and  leaving  his  wife  with  child,  to  such  after-bdrn 
child  or  children,  if  a  son  or  sons ;  remainder  to  the  brotjier  of 
the  settlor  for  120  years,  if  he  should  so  long  live  ;  remainder  to 
trustees  for  preserving  contingent  remainders ;  remainder  to  his 
first  and  other  sons  in  tail  male,  with  reversion  to  the  settlor  in 
fee.  Lord  Bldon  expressed  a  strong  opinion  (though  the..case 
was  not  decided  on  the  point)  that  the  husband  having 
died,  leaving  a  son,  the  limitation  to  the  *  posthumous  [  754  ] 
son  would  not  (if  there  had  been  one)  have  arisen,  and 
that  the  ulterior  limitations  failed  with  it.  Such,  his  Lordship 
thought,  would  have  been  the  constiyiction,  had  it  been  a  will. 

Instances,  in  which  a  contingency  has  been  restricted  to  the 
immediate  estate  are  of  two  kinds.  First,  where  the  words  of 
contingency  are  referable  to,  and  evidently  spring  from,  an  inten- 
tion which  the  testator  has  expressed  in  regard  to  that  estate,  by 
way  of  distinction  from  the  others. 

As,  in  Horton  v.  Whittaker,  (fe)  where  A,  by  his  will,  declared 
his  desire  to  provide  for  his  sisters;  but  considering  that  his  sis- 
ter M.,  wife  of  W.,  was  akeady  well  provided  for  during  the  life 
of  her  husband,  and  therefore  would  not,  vmless  she  happened  to 
survive  him,  want  any  assistance  to  enable  her  to  live  in  the 
world,  he  devised  his  estates  to  trustees,  in  trust,  during  the  life 
of  M.,  to  pay  the  rents  to  his  (the  testator's)  sisters  T.  and  B. ; 
and  after  the  decease  of  W.,  in  case  his  {the  testator'' s)  sister  M. 
should  be  then  living,  in  trust,  as  to  one  third,  to  the  use  of  the 
said  M.,  for  life ;  and,  as  to  the  other  two  thirds,  to  the  other  two 
sisters  respectively  for  life ;  remainder,  as  to  each  third,  to  the 
respective  sons  of  each  successively  in  tail,  with  remainders  over. 
M.  died  in  the  lifetime  of  her  husband;  and  the  question  was, 

(a)  Davis  w.  Norton,  2  P.  W.  390;  Doe  d.  Watson  v.  Shippard,  Doug.  75,  stated. 
Fea,  C.  K.  236  ;  Moody  ?).  Walters,  16  Ves.  283.  „.,,,>    n    j»    j      -c 

(6)  1  Durn.  &  E.  346.  See  also  Napper  v.  Saunders,  Hult.  119;  Bradrord  v.  Fo- 
ley, Doug.  63,  stated  ante,  747. 
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whether  the  remainders  did  not  fail  by  this  event;  but  it  was 
held,  that  the  contingency  affected  her  own  life  estate  only,  and 
did  not  extend  to  the  ulterior  limitations. 

Secondly,  the  contingency  is  restricted  to  the  particul^iT  estate 
with  which  it  stands  associated,  where  the  ulterior  lim- 
[  755  1  itations  do  not  follow  such  contingent  estate,  *in  one 
uninterrupted  series,  in  the  nature  of  remainders,  but 
assume  the  form  of  substantive  independent  gifts.  As,  in  the 
case  of  Lethiellier  v.  Tracy,  {a)  where  A  devised  land  to  his 
daughter  for  life,  remainder  to  her  first  and  other  sons  in  tail ; 
and  if  she  should  depart  this  life  without  issue  of  her  body  liv- 
ing' at  her  death,  then  he  devised  the  land  to  trustees  and  their 
heirs,  until  N.  should  attain  twenty-one,  upon  certain  trusts. 
Jtem —  The  testator  gtave  and  devised  the  land  in  question  to  N., 
after  he  should  have  attained  his  age  of  twenty-one  years,*  for 
his  life,  with  remainders  over.  Lord  Hardwicke  held,  that  the 
contingency  of  the  daughter  dying  without  issue  living  at  her 
<iea<A,  affected  only  the  estate  limited  to  the  trustees  until  N. 
attained  twenty-one,  and  not  the  subsequent  limitations.  His 
Lordship  said,  he  took  the  words,  "  Item  —  I  give  and  devise," 
&c.,^as  a  substantive  devise,  and  not  at  all  relative  to  the  former 
devise  to  the  trustees,  on  the  contingency  of  the  daughter  dying 
without  issue  at  her  death.  ^ 

V.  The  same  general  principles  which  regulate  the  vesting  of 
devises  of  real  estate  applj^  to  a  considerable  extent,  to  gifts  of 
personalty.!  Whatever  difference  exists  between  them,  has 
arisen  from  the  application  to  the  latter  of  certain  doctrines 
borrowed  from  the  civil  law,  which  have  not  obtained  in  regard 
to  real  estate,^  having  been  introduced  by  the  Ecclesiastical 
Courts,  who  possessed,  and  still  possess,  in  common  with  Courts 
of  Equity,  a  jurisdiction  for  the  recovery  of  legacies 
[  756  ]  and  distributive  shares  of  personal  estate.  *  Pecuniary 
legacies  charged  on  the  land  are,  so  far  as  they  come 
out  of  the  real  estate,  to  be  considered  as  dispositions  pro  tanto 
of  that  species  of  property. 

A  pecuniary  legacy,  whether  charged  on  land  or  not,  given  to 
a  person  in  esse  simply,  i.  e.  without  any  postponement  of  pay- 
ment, is,  of  course,  vested  immediately  on  the  testator's  decease. 
In  regard  to  sunjs  payable  out  of  land  in  futuro,  the  old  rule 
was,  that,  whether  charged  on  the  real  estate  primarily,  or  in  aid 
of  the  personalty,  they  could  not  be  raised  out  of  the  land,  if 

(a)  3  Atk.  774 ;  Amb.  204.    And  see  Aislabie  v.  Rice,  3  Madd.  256  ;  3  Moore,  358, 
stated  infra.    But  see  Doe  v.  Wilkinson,  2  Durn.  &  E.  209,  ante,  748. 

'  See  with  reference  to  the  difference,  Ferson  i>.  Dodge,  23  Pick.  287. 
2  See  May  v.  Wood,  3  Bro.  C.  C.  (Perkins's  ed.)  474,  note  (6). 
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the  devisee  died  before  the  time  of  payment ;  (a)  but  this  doc- 
trine has  undergone  some  modification ;  and  the  established 
distinction  now  is,  that,  if  the  payment  be  postponed  with  refer- 
ence to  the  circumstances  of  the  devisee  of  the  money,  as  in  the 
case  of  a  legacy  to  A,  to  be  paid  to  him  at  his  age  of  twenty- 
one  years,  the  charge  fails,  as  formerly,  unless  the  devisee  lives 
to  the  time  of  payment,  (b)  and  that,  too,  though  interest  in  the 
mean  time  be  given  for  maintenance,  (c)  But,  on  the  other 
hand,  if  the  postponement  of  payment  appear  to  have  reference 
to  the  situation  or  convenience  of  the  estate,  as,  if  land  be  de- 
vised to  A  for  life,  remainder  to  B  in  fee,  charged  with  a  legacy 
to  Q,  payable  at  the  death  of  A,  the  legacy  will  vest  instanter ; 
and,  consequently,  if  C  die  before  the  day  of  payment,  his 
representatives  will  be  entitled ;  the  raising  of  the  money  being 
evidently  deferred  until  the  decease  of  A,  in  order  that 
he  may  in  the  mean  time  *  enjoy  the  land  free  from  the  [  757  ] 
burden.i  {d)     But  either  of  these  rules  of  construction, 

(a)  2  Vern.  439  ;    Pre.  Ch.  195  ;    1  Eq.  Ca.  Ab.  267,  pi.  2  ;    Id.  502  ;   3  Atk.  Ill ; 

1  Atk.  482.  The  ground  of  this  rale,  it  should  seem,  was,  that  the  inheritance  might 
not  be  unnecessarily  burdened. 

(b)  Gawler  v.  Standerwicke,  1  B.  C.  C.  106,  ii. ;  Harrison  v.  Naylor,  2  B.  C.  C.  108 ; 
Phipps  V.  Lord  Mulgrave,  3  Ves   613.     But  see  Jackson  v.  Farrand,  2  Vern.  424. 

(c)  Pearce  v.  Loman,  3  Ves.  135. 

(d)3P.  W.  414;  Cas.  Temp.  Talb.  117;  1  Eq.  Ca.  Ab.  117 ;  Com.  Hep.  716;  2 
Atk.  127,  507;  3  Atk.  319;  1  Ves.  Sen.  44 ;  Amb.  167,  220,  266,  575 ;  1  B.  C.  C. 
119,  n.,  124,  n.,  102,  n. ;  Dick.  529;  1  B.C.  C.  119;  Ih.  191  ;  6  Ves.  6 ;  4  Sim.  294; 

2  You.  &  Coll.  S39.  In  the  case  of  Oakeley  v.  Kitchener,  in  Chancery,  March, 
1827,  (with  a  MS.  note  of  which  the  writer  has  been  favored,)  a  testator  devised  to 
his  wife  an  annuity  for  her  life  out  of  his  real  estate,  and  subject  thereto,  devised  his 
real  estate  to  trustees  for  500  years,  to  raise  his  debts  and  legacies.  He  gave  a  legacy 
of  £1000  to  each  of  his  four  younger  children,  payable  at  twenty-one,  as  to  sons,  and 
twenty-one,  or  marriage,  as  to  a  daughter,  with  interest  in  the  mean  time,  to  be  applied 
for  their  maintenance.  He  also  gave  them  a  further  legacy  of  £1000  each,  to  be  paid 
within  six  months  afterr  the  death  of  the  wife,  payable  at  twenty-one,  or  marriage,  as  be- 
fore, with  interest  from  her  death.     There  was  (though  the  fact  does  not  appear  to  be 

^  Where  payment  is  deferred,  either  on  account  of  some  interest  in  the  subject 
being  given  to  a  person  on  whose  death  the  gift  is  to  take  effect,  or  some  difficulty 
attending  the  collecting  the  testator's  effects,  the  bequest  is  considered  as  independent 
of  the  time  named,  and  the  legacy  is  vested  at  the  death  of  the  testator.  Dawson  v. 
Killet,  1  Bro.  C.  C.  (Perkins's  ed.)  124,  note  of  Mr.  Eden;  Kibler  v.  Whiteman,  2 
Har.  401 ;  Conner's  Appeal,  2  Watts  &  S.  372 ;  Birdsall  v.  Hewlett,  1  Paige,  32  ; 
Eldridge  v.  Eldridge,  9  Gushing,  516 ;  Childs  v.  Russell,  11  Metcalf,  16.  But  where 
time  is  annexed  to  the  substance  of  the  legacy,  it  does  not  vest  before  the  period  men- 
tioned. Dawson  w.  Killet,  1  Bro.  C.  C.  (Perkins's  ed.)  124,noteof  Mr.Eden;  Eur- 
ness  V.  Fox,  1  Cushing,  134  ;  Eldridge  v.  Eldridge,  9  Gushing,  518. 

As  to  the  distinction  upon  the  point  between  the  bequest  of  a  residue  and  the  be- 
quest of  a  particular  legacy,  see  Monkhouse  v.  Holmes,  1  Bro.  G.  G.  (Perkins's  ed.) 
298,  and  notes,  post  [768]. 

As  to  the  effect  when  interest  is  given  before  the  time  of  payment,  see  Walcott  v. 
Hall,  2  Bro.  C.  C.  (Perkins's  ed.)  305,  and  note  (6,)  and  ca^es  cited;  when  main- 
tenance, Pulsford  V.  Hunter,  3  lb.  416,  and  notes ;  Hoath  v.  Hoath,  2  lb.  3,  and  notes. 
A  legacy  will  be  considered  as  vested,  where  the  interest  of  the  legacy  is  directed  to 
be  paid"  to  the  legatee  until  he  receives  the  principal.  Gifford  v.  Thorn,  1  Stockt. 
(N.J.)  702. 

A  legacy  to  be  paid  when  the  legatee  attains  majority,  is  vested,  though  contingent, 
and  should  be  paid  to  a  trustee  designated  by  the  will.  Caldwell  v.  Kinkead,  1  B. 
Monroe,  231 ;  Lister  v.  Bradley,  1  Hare,  10. 
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of  course,  will  yield  to  an  expression  of  a  contrary  intention. 
Thus,  even  where  the  payment  is  made  to  depend  on  a  contin- 
gency, which  might,  abstractedly  viewed,  appear  to  spring  from 
considerations  personal  to  the  legatee,  as  in  the  case  of  a  sum 
of  money  directed  to  be  raised  for  a  person  at  the  age  of  twenty- 
one  ;  yet  the  vesting  will  take  place  irartiediately  on  the  testa- 
tor's decease,  if  such  be  the  declared  intention,  {a)  And  if  such 
intentiorl,  though  not  Expressly  intimated,  can  be  collected  from 
the  cohtext,  the  exclusion  6i  either  rule  will  be  no  less  complete. 
And  here  it  may  be  observed,  that  it  is  a  circum- 
[  758  ]      stance  always  in  favor  of  the  immediate  vesting,  *that 

the  testator  has  expressly  given  over  the  legacy  to 
another,  in  the  event  of  the  legatee  dying  under  certain  circum- 
stances ;  the  inference  being  in  such  case,  that  the  legacy  is 
meant  to  be  raised  out  of  the  land  for  the  benefit  of  the  original 
Ibgatee,  in  every  event,  except  that  on  which  it  was  expressly 
given  to  the  substituted  legatee,  (b) 

On  the  same  principle,  where  the  testator  provides  that,  in  the 
event  of  his  legatee,  or  one  of  the  legatees,  if  more  than  one, 
dying  in  his  own  lifetime,  the  legacies  should  not  sink  into  the 
land,  but  be  raised  for  the  benefit  of  some  othel:  persons,^  a 
strong  argument  is  naturally  suggested,  that  the  testator  must 
intend  the  legacies  to  be  raised  for  the  benefit  of  the  legatee 
absolutely,  or,  in  other  words,  that  he  should  take  a  vested  in- 
terest in  case  he  does  survive  the  testator,  (c) 
,  Sometimes  a  difficulty  occurs  in  determining  at  what  period  a 

sum  of  money  charged  on  land  is  to  be  raised,  from  the 
[  759  ]      absence  of  expressions  *  fixing  the  time  of  payments 

very  material)  a  gift  over  of  the  respective  legacies  on  the  death  of  the  sons  before 
twentj-one,  without  issue,  or  the  daughter  unmarried,  to  the  survivors.  It  was  held; 
that  the  vesting  of  tlie  second  series  of  legacies  was  not  postponed  until  the  decease 
of  the  wifii,  and,  therefore,  did  not  fail  by  the  decease  of  the  children  during  her  life. 

This  case,  it  will  be  perceived,  agrees  with  the  general  distinction  stated  in  the  text, 
as  the  charge  was  evidently  postponed  until  the  death  of  the  annuitant,  for  the  con- 
venierice  of  the  estate.  , 

(a)  Watkins  v.  Cheek,  2  Sim.  &  Stu.  199. 

(6)  Murkin  v.  Phillipson,  3  Myl.  &  Kee.  257,  Where  A  bequeathed  to  his  six  grand- 
children the  sum  of  £50  each,  when  the  youngest  should  come  of  age,  they  to  receive 
the  interest  in  the  mean  time,  when  a  certain  estate  should  be  sold,  adding,  "  If  either 
of  those  children  should  not  live  to  come  of  age,  nor  have  an  heir  born  in  wedlock,  the 
said  £50  to  be  equally  divided  among  the  surviving  children."  One  of  the  grand- 
children attained  twenty-one,  married,  and  afterwards  died  during  the  minority  of  the 
youngest  grandchild,  le"aving  a  child.  Sir  J.  Leach,  M.  R.,  thought  that  though  there 
was,  in  terms,  no  gift  until  the  youngest  grandchild  attained  twenty-one ;  yet,  as  in- 
terest was  given  in  the  mean  time,  and  payment  was  postponed  for  the  convenience  of 
the  estate,  the  interests  were  vested  ;  and  his  Honor  assented  to  the  argument,  (which 
had  been  strongly  urged  at  the  bar,)  that  as  the  ulterior  gift  showed  that  the  legacy 
was  intended  not  to  sink  into  the  land,  if  the  legatee  died  under  age,  leaving  a  child, 
a  fortiori  it  could  not  be  meant  that  the  legacy  should  sink  into  the  land  in  the  event 
of  tlie  legatee  attaining  twenty-one,  and  afterwards  dying  leaving  a  child. 

(c)  Lowther  v.  Condon,  2  Atk.  130.       ' 

1  A  testator  devised  to  his  son  M.  B.the  farm  on  which  said  M.  B.  lived,  and  the 
stock,  &c.,  "  by  his  paying  "  to  D.  B.,  another  son,  one  hundred  dollars  a  year  for 
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The  cases  on  this  subject  are  not  all  reconcilable ;  (a)  but  it 
seems  that,  generally,  in  such  a  case,  the  devisee  would  be  en- 
titled to  have  the  money  raised  immediately.  In  the  case  of 
Cowper  D.'Scott,  (b)  £1500  was  to  be  raised  within  six  years 
after  the  testator's  decease,  out  of  the  rents  and  profits,  and 
interest  at  four  per  cent,  in  the  mean  time,  for  his  two  youngest 
daughters,  one  of  whom,  dying  under  age,  and  within  the  six 
years,  it  was  held  to  belong  to  her  representative,  on  the  ground 
that  there  was  no  precise  appointment  when  it  should  be  paid ; 
the  six  years  being  mentioned  *as  the  ultimate  time,  and  it  was 
to  be  paid  as  much  sooner  as  it  could.  But  if  the  testator  have 
only  a  reversion  in  the  lands  charged,  it  is  probable  that  the 
money  would  be  held  not  to  be  raisable  until  the  reversion  fell 
into  possession.  This  principle  has  prevailed  in  several  cases  in 
regard  to  annuities,  (c) 

VI.  We  now  proceed  to  consider  the  rules  which  regulate 
the  vesting  of  personal  legacies,  the  payment  of  which  is  post- 
poned to  a  period  subsequent  to  the  decease  of  the  testator.  A 
leading  distinction  is,  that  if  futurity  is  annexed  to  the 
substance  of  the  gift,  the  vesting  is  *  suspended ;  but  if  [  760  ] 
it  appears  to  relate  to  the  time  of  payment  only,  the 
legacy  vests  instanter.'     Thus,  where  a  sum  of  money  is  be- 

(a)  See  Mr.  Cox's  note  to  Duke  of  Chandos  v.  Talbot,  2  P.  W.  612;  but  it  is  ob- 
servable, that  the  cases  cited  by  the  learned  Editor,  as  decided  oa  the  principle  that 
portions  "  do  not  vest,  if  the  children  die  before  they  want  them,"  arose  in  reference  to 
portions  under  settlements,  where  the  effect  of  holding  the  portions  to  vest  instanter, 
would  have  been,  to  give  them  to  the  father,  in  the  event  of  the  children  dying  at  a 
very  early  age,  contrary  to  the  obvious  spirit  and  design  of  such  provisions. 

(6)  3  P.  W.  119.  See  also  Wilson  o.  Spencer,  3  P.  W.  172.  But  see  Norfolk  v. 
Gifl'ord,  2  Vern.  208 ;  S.  C.  1  Eq.  Ca.  Ab.  268,  pi.  5. 

(c)  Ager  V.  Po'ol,  Dyer,  371,  b. ;  Turner  ;;.  Probyn,  1  Anstr.  66. 

seven  years,  without  interest,  the  first  payment  to  be  made  in  one  year  from  the  de- 
cease of  the  testator ;  it  was  held,  that  upon  the  acceptance  by  M.  B.  of  the  devise  to 
him,  the  legacy  to  D.  B.  vested,  so  that,  on  the  death  of  D.  B.  before  the  expiration  of 
the  seven  years,,  his  administrator  could  receive  the  payment  for  the  years  that  re- 
mained.    Bowker  v.  Bowker,  9  Gushing,  519.     See  Eurness  v.  Eox,  1  Gushing,  134. 

1  Ante,  744,  note  (i) ;  GifFord  v.  Thorn,  1  Stockt.  (N.  J.)  702. 

If  the  words  "  payable  "  or  "  to  be  paid  "  are  omitted,  and  the  legacy  is  given  cU 
twenty-one,  or  if,  when,  in  case,  or  provided,  the  legatee  attains  twenty-one,  or  any  other 
future  definite  period,  this  confers  on  him  a  contingent  interest,  which  depends  for  its 
vesting,  and  its  transmissibility  to  his  executors  or  representatives,  on  his  being  alive 
at  the  period  specified.  See  2  Williams,  Ex.  (2d  Am.  ed.)  886,  et  seq.;  Bunch  v. 
Hurst,  3  Desaus.  286 ;  Perry  v.  Rhodes,  2  Murph.  140  ;  Marsh  v.  Wheeler,  2  Edw.  Ch. 
156  ;  Rofe  v.  Sowerby,  Taml.  376 ;  Caldwell  v.  Kinkead,  1  B.  Monroe,  231 ;  Lister  v. 
Bradley,  1  Hare,  10  ;  Vize  v.  Stoney,  2  Dru.  &  Walsh,  659 ;  Watson  v.  Hayes,  9  Sim. 
500 ;  Chestnut  v.  Strong,  1  Hill,  Gh.  123  ;  Cihler  v.  Whiteman,  2  Har.  401  ;  Breedon 
V.  Tugman,  3  Mylne  &  Keen,  289 ;  Glapp  v.  Stoughton,  10  Pick.  463  ;  Booth  v.  Booth, 
4  Ves.  (Sumner's  ed.)  399,  note  {a) ;  Mackell  v.  Winter,  3  lb.  236  ;  Botsford  v.  Keb- 
bell,  3  lb.  363 ;  Shattuck  v.  Stedman,  2  Pick.  468  This  is,  however,  a  rule  of  con- 
struction, which  may  be  controlled  by  other  parts  of  the  will.  Eldridge  v.  E'ldridge, 
9  Gushing,  516. 

A  man  by  his  will  devised  real  estate  to  three  illegitimate  sons,  "if  they  should  live 
to  come  of  age :  "  held,  that  during  their  minority  it  went  to  the  heir-at-law.  Jackson 
V.  Winne,  7  WencftU,  47.     See  Butcher  v.  Leach,  5  Beavan,  392. 

Legacy,  when  the  legatee  shall  attain  twenty-one,  may  be  controlled  by  the  appar- 
66  * 
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queathed  to  a  person  at  the  age  of  twenty-one  years,  (a)  or  at 
the  expiration  of  a  definite  period  (say  ten  years)  from  the  de- 
cease of  the  testator,  (b)  the  vesting,  not  the  payment  merely,  is 
deferred;  and,  consequently,  if  the  legatee  dies  before  the  period 
in  question,  the  legacy  fails.^  But  if  the  legacy  is,  in  the  first 
instance,  given  to  the  legatee,  and  is  then  directed  to  be  paid  at 
the  age  of  twenty-one  years,  or  at  the  end  of  ten  years  after  the 
testator's  decease,  the  legacy  vests  immediatelyj  so  that,  in  the 
event  of  the  legatee  dying  before  the  time  of  paynient,  it  de-^ 
volves  to  his  representative,  (c)  As,  in  the  case  of  Sidney  v. 
Vaughan,  (d)  where  a  testatrix  bequeathed  to  A  JEIOO,  to  be 
paid  to  him  within  six  months  after  he  should  have  served  his 
apprenticeship  to  which  he  was  then  bound.  A  did  not  serve 
out  his  apprenticeship,  but  ran  away  from  his  master;  and,  after 
the  expiration  of  the  term,  died  intestate.  It  was  held,  by  the 
House  of  Lords,  that  A's  administratrix  was  entitled  to  the 
legacy,  with  interest  from  the  expiration  of  six  months. 

So,  in  the  case,  ChefFars  v.  Abell,  (e)  where  a  testator  be- 

(a)  Onslow  v.  South,  1  Eq.  Ca.  Ab.  295,  pi.  6 ;  Cruse  v.  Barley,  3  P.  W.  20. 

(6)  Snellt7.  Dee,  2  Salk.  415. 

(c)  Cloberry  v.  Lampen,  2  Ch.  Cas.  155;  2  rreem.  24;  StapiletoB  v.  Cheales, 
2  Tern.  673  ;  Harvey  v.  Harvey,  2  P.  W.  21  ;  Jackson  v.  Jackson,  1  Ves.  Sen.  217. 

{d)  It  seems  that  if  no  interest  were  ma,de  payable  on  the  legacy,  the  representative 
must  wait  until  the  legatee,  if  living,  would  have  attained  his  majority ;  but  if  it  car- 
ried interest,  he  would  be  entitled  immediately.  See  Crickett  v.  Dolby,  3  Ves.  13  ; 
Feltham  d.  Peltham,  2  P.  W.  271. 

(e)  24th  May,  1839,  reported  3  Jur,  577. 

ent  intention  to  postpone  the  possession  only,  not  the  vesting.  Branstrom  u.  Wil- 
kinson, 7  Ves.  (Sumner's  ed.)  421,  and  note  (a).  See  2  Williams,  Ex.  (2d  Am.  ed.) 
1026  ;  Chaworth  v.  Hooper,  1  Bro.  C.  C.  (Perkins's  ed.)  82,  note;  Green  t;. Pigott, lb. 
103,  and  notes  ;  Walcott  v.  Hall,  2  lb.  305,  and  notes ;  Bemyon  v.  Maddison,  1  lb.  75- 
78,  notes  ;  Shattuck  v.  Sted'man,  2  Pick.  468 ;  Stott  v.  Price,  2  Serg.  &  E.  59  ;  Bunch 
V.  Hurst,  3  Desaus.  286  ;  Eonbl.  Eq.  b.  4,  pt.  1,  ch.  2,  §  4,  note  {k);  O'DriscoU  v. 
Koger,  2  Desaus.  295 ;  Kerlin  «.  Bull,  1  Dall.  175. 

A  legacy  to  be  paid  when  the  legatee  attains  majority,  is  vested.  Caldwell  v.  Kin- 
kead,  1  B.  Monroe,  231 :  Lister  v.  Bradley,  1  Hare,  10  ;  Kofe  v.  Sowerby,  Taml.  376 ; 
Dawson  v.  Killett,  1  Bro.  C.  C.  ( Perkins's' ed.)  123,  note  (a) ;  Bamesw.  Allen,  lb.  182, 
note  (6) ;  Corbiu  v.  Wilson,  2  Ash.  178 ;  Gregg  v.  Bethea,  6  Porter,  9  ;  Reed  v.  Buck- 
ley, 5  Watts  &  S.  517 ;  Johnson  v.  Baker,  3  Murph.  318  ;  Roberts  v.  Brinker,  4  Dana, 
570.  A  legacy  to  one,  "  if  he  shall  arrive  at  the  age  of  twenty-one  years,  then  to  be 
paid  over  to  him  by  my  executor,"  is  not  a  contingent  but  a  vested  legacy.  Purness 
V.  Pox,  1  Cushing,  134. 

A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  presumed  intention  of  the 
parent  to  fulfil  his  moral  duty  of  providing  for  the  maintenance  of  his  child ;  but  if  he 
has  discharged  that  duty  by  providing,for  the  maintenance  of  his  child  out  of  another 
fund,  the  legacy  does  not  necessarily  carry  interest.  Rouse's  Estate,  15  Eng.  Law  & 
Eq.  183. 

1  This  rule  of  construction  may  be  controlled  by  evidence  of  a  different  intent  of 
the  testator  appearing  in  other  parts  of  the  will.  Eldridge  v.  Bldridgo,  9  Cushing, 
516.  ' 

A  testator  bequeathed  $1000  to  one  of  his  granddaughters  "  at  twenty-one  years  of 
age,"  and  further  provided  for  her  support  out  of  this  legacy  during  her  minority,  and 
by  a  subsequent  clause  in  the  will  the  testator  bequeathed  the  same  sum  to  this  grand- 
daughter, "  when  she  becomes  of  age,"  excepting  what  might  be  necessary  for  her 
support  during  her  minority.  The  granddaughter  died  under  age.  It  was  held,  that 
her  administrator  was  entitled  to  maintain  au  action  for  such  poraou  of  her  legacy, 
with  interest,  as  had  not  been  paid  over  for  her  use  during  her  lifetime.  Eldridee  v. 
Eldridge,  9  Cushing,  516. 
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queathed  certain  sums  of  stock  to  trustees,  to  pay  ^£40 
per  annum  to  his  daughter  M.  for  life,  and,  after  *  her  [  761  ] 
decease,  "  to  pay,  assign,  and  transfer  the  sum  of  £1000 
stock,  equally  amongst  all  and  every  the  child  and  children  of 
M.,  share  and  share  alike,  to  be  paid  and.  transferred  to  them 
when  and  so  soon  as  the  youngest  should  attain  his  or  her  age  of 
twenty-one  years ;  "  and  directed,  that,  after  the  decease  of  his 
daughter,  the  dividends  should  be  applied  for  the  maintenance 
of  the  children.  At  the  death  of  the  testator,  M.  had  four  chil- 
dren, one  of  whom  died  before  the  youngest  attained  twenty- 
one.  The  youngest  alone  survived  M.  Sir  L.  Shadwell,-V.  C., 
held  that  the  four  children  took  vested  interests  in  the  stock. 
Th^re  was,  he  observed,  in  the  first  place,  a  clear  gift  to  all  the 
children  in  the  shape  of  a  direction  to  pay  and  transfer,  followed 
by  another  direction  to  pay  and  transfer,  "  when  and  so  soon  as 
the  youngest  of  such  children  should  attain  his  or  her  age  of 
twenty-one  years." 

Words  directing  division  or  distribution  between  two  or  more 
objects  at  a  future  time,  fall  under  the  same  consideration  as  a 
direction  to  pay  ;  and,  therefore,  where  they  are  -engrafted  on  a 
gift,  which  would,  without  these  superadded  expressions,  confer 
an  immediate  interest,  they  do  not  postpone  the  vesting.  Thus, 
a  bequest  to  A  and  B  of  £3000  Navy  ,£5  per  .cent,  annui- 
ties, and  all  dividends  and  proceeds  arising  therefrom,  to  be 
equally  divided  between  them,  when  they  should  arrive  at 
twenty-four  years  of  age,  has  been  held  to  vest  the  stock  imme- 
diately in  the  legatees,  {a) 

If,  however,  the  payment  or  distribution  is  deferred,  not  merely 
(as  in  the  cases  just  noticed)  until  the  lapse  of  a  definite  inter- 
val of  time,  which  will  certainly  arrive,  but  until  an  event  which 
may  or  may  not  happen,  the  effect,  it  should  seem,  is 
to  render  the  legacy  itself  contingent.  *  This  distinb-  [  762  ] 
tion  was  recognized  in  the  case  of  Atkins  v.  Hic- 
cocks,  {b)  where  a  sum  of  £200  was  bequeathed  to  A,  to  be 
paid  at  her  marriage,  or  three  months  afterwards,  provided  she 
married  with  consent ;  and  Lord  Hardwicke  held,  that  A  having 
died  unmarried,  her  representative  was  not  entitled  to  the 
legacy. 

It  should  seem,  too,  that,  where  the  only  gift  is  in  the  direc- 
tion to  pay  or  distribute  at  a  fifture  age,  the  case  is  not  to  be 
ranked  with  those  in  which  the  payment  or  distribution  only  is 
deferred,  but  is  one  in  which  time  is  of  the  essence  of  the  gift. 

Thus,  in  a  leading  case,  (c)  where  a  testator  gave  certain  real 
and  personal  property  to  trustees,  upon  trust,  in  a  certain  event, 
to  pay,  apply,  and  transfer  the  same  unto  and  amongst  all  and 

(a)  May  v.  Wood,  3  B.  C.  C.  471,  [Perkins's  ed.  note  (2);  474,  notes  {^),  ("),  ('), 

(6)  l'  Atk.  500.    But  see  Booth  c^.  Booth,  4  Yes.  399,  [Sumner's  ed.  n.  (a),  and 
cases  cited;]  post,  768. 
(c)  Leake  v.  Eobinson,  2  Mer.  363. 
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every  the  brothers  and  sisters  of  R,,  share  and  share  alike,  upon, 
his,  her,  or  their  attaining  twenty-five,  if  a  brother  or  brothers, 
and  if  a  sister  or  sisters,  at  such  age  or  marriage  with  consent; 
and  the  trustees  were  authorized  to  apply  the  rents,  profits,  and 
interest,  or  so  much  as  they  should  think  proper,  for  the  main- 
tenance of  such  brothers  and  sisters  in  the  mean  time.  Sir  W, 
Grant,  M.  R.,  held,  this  was  not  a  case  in  which  the  enjoyment 
only  was  postponed ;  the  direction  to  pay  was  the  gift,  and  that 
gift  was  only  to  attach  to  children  that,  should  attain  twenty- 
five. 

So,  where  (a)  a  testator  left  for  his  wife's  use  certain  furni- 
ture, &c.,  adding,  .which  I  desire  may  be  distributed  amongst 
our  children,  on  the  youngest  attaining  twenty-one  years,  at  "her 
and  my  executor's  discretion ;  such  part  being  never- 
[  763  ]  theless  reserved  for  her  own  use  as  may  be  *  thought 
convenient,  and  at  her  death,  to  be  distributed  as 
above  directed;"  Sir  J.  Leach,  V.  C,  on  the  principle  above 
stated,  held,  that  children,  who  died  before  the  youngest  attained 
twenty-one,  took  no  interest. 

Again,  where  (b)  a  testator  bequeathed  £1500  to  trustees,  the 
dividends  to  be  paid  to  R.,  wife  of  his  son  G.,  for  the  benefit  of 
the  testator's  son,  of  herself,  and  of  their  children,  during  the 
life  of  his  son,  and  after  his  decease,  the  £1500  to  remain  in 
trust,  for  the  benefit  of  his  wife  and  her  children  during  her  life- 
time, if  she  remained  a  widow,  and  at  her  decease,  to  be 
equally  divided  among  all  her  children  by  his  son  G.,  if  they 
should  have  attained  the  age  of  twenty-one  years ;  but  should  any 
of  them  still  be  minors,  the  share  of  such  child  or  children  to 
be  held,  in  trust,  for  them  until  twenty-one  years  of  age,  when 
the  principal  should  be ,  paid  to  them ;  the  dividends  on  their 
shares  being  applied  by  the  trustees  to  their  maintenance  while 
minors  ;  and,  in  the  event  of  R.  marrying  again,  her  children  by 
G.  were  then  to  receive  their  separate  portions  thereby  devised, 
as  they  attained  twenty-one  years,  although  their  mother  were 
living.  Sir  L.  Shadwell,  V.  C,  was  of  opinion,  that,  according 
to  the  true  construction  of  the  words  of  the  codicil,  there  was 
no  gift  to  any  of  the  children,  except  those  who  attained 
twenty-one. 

But  even  though  here  be  no  other  gift  than  in  the  direction 
to  pay  or  distribute  in  futuro,  ^t  if  such  payment  or  distribu- 
tion appeared  to  be  postponed  for  the  convenience  of  the  fund 
or  property ,1  the  vesting  will  not  be  deferred  until  the  period  in 
question.  Thus,  where  a  sum  of  stock  is  bequeathed  to  A  for 
life ;  and,  after  his  decease,  to  trustees,  upon  trust  to 
[  764  ]  sell,  and  pay,  and  divide  *the  proceeds  to  and  between 
C  and  D:  or  to  pay  certain  legacies  thereout  to  C 

(a)  Ford  v.  Rawlins,  1  Sim.  &  Stu.  328.  (6)  Taylor  v.  Bacon,  8  Sim.  100. 


Sec  ante,  744,  note  (i). 
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and  D ;  as  the  payment  or  distribution  is  evidently  deferred 
until  the  decease  of  A,  for  the  purpose  of  giving  precedence  to 
his  life  interest,  the  ulterior  legatees  take  a  vested  interest  at  the 
decease  of  the  testator. 

On  the  same  principle,  the  mere  introduction  into  an  ulterior 
gift  of  new  words  of  disposition,  has  no  effect  in  postponing  the 
vesting. 

Thus,  where  a  testator  bequeathes  personalty  to  trustees,  in 
trust  for  A  for  life,  adding,  "  and,  after  her  decease,  then  I  give," 
&c.,  these  words  do  not  postpone  the  gift  to  the  posterior  legatee 
until  the  decease  of  A,  but  merely  show  that  is  the  period  at 
which  it  will  take  effect  in  possession,  (a) 

So  where  a  legacy  is  given  to  a  person  if,  or  provided,  or 
in  case,  or  when,  (for  it  matters  not  which  of  these  words  is 
used,)  (b)  he  attains  the  age  of  twenty-one  years,  (c)  or  mar- 
ries, (d)  though  such  legacy  standing  alone  and  unexplained 
would  clearly  be  contingent,  i.  e.  would  be  liable  to  failure  in 
case  of  the  liegatee  dying  before  the  prescribed  age  or  event ;  yet 
if  the  interest  accruing  in  the  interval  between  the  death  of  the 
testator  and  the  future  period  in  question  is  appropriated  to  the 
benefit  of  the  legatee,  it  is  held,  in  analogy  to  the  doctrine  of 
Boraston's  case,  (e)  that  the  words  of  futurity  and  contingency 
refer  to  the  possession  only,  and  that  the  gift  amounts,  in  sub- 
stance, to  an  absolute  vested  legacy,  divided  into  two 
distinct  portions  or  interests,  for  the  *  purpose  of  pro-  [  765  ] 
tracting,  not  the  vesting,  but  the  possession  only.  Thus, 
in  the  case  of  Hanson  v.  Graham,  (/)  where  A  gave  to  his 
grandchildren  B,  C,  and  D,  d£500,  4:1.  per  cent,  annuities,  a-piece, 
when  they  should  respectively  attain  their  ages  of  twenty-one 
years,  or  day  or  days  of  marriage,  which  should  first  happen 
with  consent,  and  directed  that  the  interest  of  the  said  bank 
annuities  should  be  laid  out  for  the  benefit  of  the  grandchildren 
till  they  should  attain  their  respective  ages  of  t\^nty-one  years, 
or  day  or  days  of  marriage ;  Sir  W.  Grant,  M.  R.,  after  a  full 
and  able  examination  of  the  authorities,,  held,  on  the  principle 
above  stated,  that  the  legacies  vested  at  the  death  of  the  tes- 
tator. 

So,  in  the  case  of  Lane  v.  Goudge,  (g)  where  A  bequeathed 
certain  £2  per  ce^it.  consols  to  L.  for  his  (L.'s)  second  daughter, 
that  he  should  have  born,  for  her  education,  till  she  should 
attain  the  age  of  twenty-one  years ;  and  after  she  should  attain 

(a)  Benyon  v.  Maddison,  2  B.  C.  C.  75,  [Perkins's  ed.  note  (i),  78,  note  (a).] 
lb)  6  Ves.  243,  [Sumner's  ed.  250,  notes.] 

(c)  Atkinson  v.  Turner,  2  Atk.  41  ;  Knight  v.  Cameron,  14  Ves.  289. 

(d)  Elton  V.  Elton,  3  Atk.  504. 

(e)  Ante,  734. 

(/•)  6  Ves.  239,  [Sumner's  ed.  note  (a).]     See  also  7  Ves.  421. 
{g)  9  Ves.  225,  [Sumner's  ed.  Perkins's  note  (a)  .J     But  see  Taylor  v.  Bacon,  ante, 
763. 
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to  the  said  age  of  twenty-one  years,  the  testator  gave  the  said 
interest  to  her  and  her  heirs  forever,  she  being  christened  Z. 
The  second  daughter  was  christened  Z.,  and  was  held  to  be 
absolutely  entitled,  though  she  died  at  the  age  of  seven- 
teen, (a) 
[  766  ]  *  A  gift  of  interest,  eo  nomine,  obviously  is  difficult 
to  be  reconciled  with  the  suspension  of  the  vesting,^ 
because  interest  is  a  premium  or  compensation  for  the  forbear- 
ance of  principal,  to  which  it  supposes  a  title ;  but  a  mere 
allowance  for  maintenance  out  of,  and  of  less  amount  than  the 
interest,  has,  it  seems,  no  such  influence  on  the  construction,  (b) 
If,  however,  the  entire  interest  is  made  applicable  to  mainten- 
ance, the  argument  in  favor  of  the  vesting  exists  in  full  force  ;  (c) 
and  an  annual  allowance  for  maintenance,  equal  in  amount. to, 
though  not  called  by  the  name  of,  interest,  has  been  similarly 
regarded,  (d) 

Where  (e)  the  principal  and  interest  are  so  undistinguishably 
blended  in  the  bequest  that  both  must  vest,  or  both  be  contin- 
gent, of  course  no  argument  in  favor  of  the  vesting  of  the  prin- 
cipal can  be  drawn  from  the  gift  of  the  interest.  Thus,  where 
a  testator  gave  to  each  of  the  daughters  of  K.,  as  soon  as  they 
attained  the  age  of  twenty-one  years,  the  sum  of  .£200,  with 
interest,  at  the  rate  of  £5  per  cent,  per  annum,  Sir  J.  Leach, 
V.  C,  held,  that  there  was  no  gift  either  of  principal  or  inter- 
est until  the  daughter  attained  twenty-one.  But  the 
[  767  ]  construction  *  which  suspends  the  vesting  of  the  inter- 
est as  well  as  the  principeil,  inconvenient  as  it  evidently 

(a)  See  also  Love  v.  L'Estrange,  5  B.  P..  C.  (Toml.  ed.)  59.  Compare  these  eases 
with  Batsford  v.  Kebbell,  3  Ves.  363,  [Smnner's  ed.  note  (n),]  where  A.  bequeathed 
to  E.  the  dividends,  which  should  become  due  after  her  death,  upon  .£500  3/.  per 
cent,  bank  annuities,  until  he  should  arrive  at  the  full  age  of  thirty-two  years,  at 
which  time  she  directed  her  executors  to  transfer  to  him  the  principal  sum  for  his 
own  use.  Lord  Loughborough  held,  that  the  legacy  failed  by  the  death  of  E.  under 
thirty-two  ;  his  Loidship  observing,  that  the  testatrix  had  drawn  a  clear  distinction 
between  the  dividems  and  the  capital.,  See  also  Sansbury  «.  Read,  12  Ves.  75; 
Ford  V.  Rawlins,  1  Sim.  &  SSi.  328,  ante,  762.  These  cases  have  been  commonly 
considered  as  decided  on  the  principle,  that  where  the  interest  or  dividends  alone  are 
the  subject  of  bequest  until  a  particular  time,  and  the  principal  ia  then,  for  the  first  ■ 
time,  to  be  taken  out  of  it,  the  intermediate  gift  of  the  interest  or  dividends  will  not 
vest  the  capital ;  1  Rop.  Reg.  p.  500,  White's  ed.  It  must  not  too  readily  be  as- 
sumed, however,  that  any  given  case  falls  within  the  principle,  as  the  Courts  have 
evinced  no  great  inclination  to  extend  it ;  andj  in  truth,  in  some  of  the  cases  of  this 
class,  the  difference  of  expression  was  very  slight. 

(6)  Pulsford  V.  Hunter,  2  B.  C.  C.  416,  [Perkins's  ed.  notes.]  See  also  Leake  v. 
Robinson,  2  Mer.  387,  ante,  762. 

(c)  Foiinereau  v.  Fonnereau,  3  Atk.  645  ;  Hoath  v.  Heath,  2  B.  C.  C.  4.  See  also 
4  Ves.  349  ;  1  Russ.  220  ;  1  Taml.  18. 

{d)  Knight  v.  Knight,  2  Sim.  &  Stu.  490. 

(e)  Watson  v.  Hayes,  9  Sim.  500.  But  this,  of  course,  may  be  controlled  by  the 
context,  of  which  the  case  of  Livesey  v.  Llvesey,  3  Russ.  287,  seems  to  afford  an  ex- 
ample. , 

1  See  Walcott  v.  Hall, '2  Bro.  C,  C.  (Perkins's  ed.)  305,  and  note  (6);  Hoath  v. 
Hoath,  lb.  3. 
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is,  will  not  be  adopted,  unless  the  intention  be  very  clear.  Thus, 
in  the  case  of  Breedon  v.  Tugman,  (a)  where  a  testator  be- 
queathed one  third  of  his  personal  property  to  his  wife ;  another 
third  to  his  son,  to  be  laid  out  in  an  annuity ;  and  the  other 
third  to  his  daughter,  adding,  "and  in  case  of  my  decease,- to 
have  the  interest  therein  and  principal  when  she  arrives  at  the 
age  of  twenty-five  years  ; "  it  was  contended,  that  the  words, 
"  in  case  of  my  decease,"  imported  contingency,  and  which,  as 
in  Knight  v.  Knight,  extended  to  the  interest  as  well  as  the 
principal,  and  that  neither  of  them  was  vested  until  the  age  of 
twenty-five ;  but  Sir  J.  Leach,  M.  R.,  said  that  this  was  plainly 
an  absolute  gift  to  the  daughter,  and  that  the  payment  only  was 
postponed;  the  testator  meant  not  to  qualify  or  restrict  the 
nature  of  the  previous  gift,  but  to  distinguish  between  the  time 
when  she  was  to  receive  the  interest,  and  the  time  when  she 
was  to  receive  the  principal. 

So  a  direction  subjoined  to  a  simple  bequest  of  stock,  that 
the  "  interest "  shall  be  added  to  the  "  principal  "  till  the  legatee 
attains  twenty-one,  has  been  held  not  to  suspend  the  vesting, 
though  there  were  vague  expressions  in  the  residuary  clause  of 
the  testator's  expectation  that  the  annuities  (which  term,  it  was 
contended,  pointed  to  the  interest  on  the  legacies,)  might  fall 
in.  (b) 

VII.  It  has  been  generally  thought  that  a  very  clear  intention 
must  be  indicated,  in  order  to  postpone  the  vesting 
under  *  a  residuary  bequest,^  since  intestacy  is  often  the  [  768  ] 
consequence  of  holding  it  to  be  contingent,  or,  at  least, 
(and  this  is  the  material  consideration,)  such  may  be  its  effect ; 
for  in  construing  wills,  we  must  look  indifferently  at  actual  and 
possible  events. 

Among  the  numerous  cases  which  may  be  cited  as  illustrative 
of  the  leaning  of  the  Courts  towards  the  vesting  of  residuary 
bequest's,  is  Booth  v.  Booth,  (c)  where  A  bequeathed  the  residue 

(a)  3  Myl.  &  K.  289.  This  is  the  case  of  a  residue,  ahd  therefore  may  seem  to  be- 
long to  the  next  section ;  but  as  the  ground  of  decision  seem  to  connect  it  with 
Knight  V.  Knight,  it  has  been  stated  here. 

(ft)  Stretch  v.  Watkins,  1  Madd.  253. 

(c)  4  Ves.  399.  Compare  Atkins  v.  Hiccocks,  ante,  p.  762,  observing  that  there  the 
bequest  was  pecuniary,  and  there  was  no  gift  of  the  interest  in  the  mean  time.  The 
disinclination  so  to  construe  a  will  as  to  make  a  testator  die  partially  intestate,  was 
also  admitted  in  Lett  v.  Bardell,  10  Sim.  112,  where,  however,  the  V.  G.  considered 
himself  forced  into  this  undesirable  conclusion  by  the  ambiguity  of  the  will;  the  testa- 
tor having,  in  a  certain  event,  made  a  bequest  of  the  share  of  a  deceased  daughter  to 
children  then  living  in  such  a  manner  as  to  leave  it  doubtful  whether  he  referred  to  the 
period  of  his  own  death,  the  death  of  his  wife,  or  the  happening  of  the  contingency. 

Here  it  may  be  noticed,  that  where  (as  often  occttrs)  life  interests  are  bequeathed  to 


1  See  Monkhonse  v.  Holme,  1  Bro.  C.  C.  (Perkins's  ed.)  300,  301,  and  note  (9); 
anson  v.  Graham,  6  Ves.  248. 
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of  his  estate  to  trustees,  upon  trust  to  pay  the  dividends  equally 
between  his  great  nieces  B  and  C,  until  their  respective  mar- 
riages, and  from  and  after  their  respective  marriages,  to  transfer 
their  respective  rpoieties.  Sir  E.  P.  Arden,  M.  R.,  held,  that  B 
aequired  a  vested  interest,  although  she  died  without  having 
been  married ;  his  Honor  relying  much  on  the  circumstance 
that  it  was  the  bequest  of  a  residue. 

So,  in  Jones  V.  MackUwain,  {a)  where  a  testator  gave  to  trus- 
tees all  his  real  and  personal  estate,  upon  trust  for  sale,  and  as  to 

one  moiety  of  the  produce  for  the  benefit  of  his  daugh- 
[  769  ]     ter  A  during  her  life,  and,  after  her  decease,  *  upon 

trust,  to  pay  to  her  husband  B  an  annuity  of  £100 
during  his  life,  and  to  apply  the  remainder  of  the  annual  in- 
come of  the  said  moiety  for  and  towards  the  maintenance  of  all 
and  every  the  child  and  children  of  A,  until  they  should  sever- 
ally attain  his  and  their  ages  or  age  of  twenty-one  years,  and  as 
to  all  the  said  principal  moneys  or  produce  of  the  testator's  said 
real  and  personal  estate  as  and  when  they  and  each  and  every  of 
them  should  attain  his,  her,  and  their  respective  age  or  ages  of 
twenty-one  years,  in  trust,  to  pay  and  dispose  of  the  same  unto 
and  amongst  all  and  every  such  child  and  children.  A  had  two 
sons,  both  of  whom  died  under  twenty-one,  and  Lord  GifFord, 
M.  B,.,  held,  that  they  respectively  acquired  vested  interests ;  his 
Lordship  adverting  to  the  fact  of  its  being  a  residuary  bequest, 
and  that  the  yearly  income  was  given  to  the  children  until  the 
prescribed  age. 

It  seems,  that  where  the  testator  first  gives  the  residue  in  terms 
which  would,  beyond  all  question,  confer  a  vested  interest,  the 
addition  of  equivocal  expressions,  of  a  contrary  tendency,  will 
ijot  suspend  the  vesting.^  Thus,  where  (b)  A,  by  his  will,  gave 
unto  the  children  of  his  sister  the  whole  of  his  real  and  personal 
estate,  (subject  to  certain  legacies,)  and  afterwards  expressed  his 
desire  that  the  children  should  be  educated  with  the  yearly  in- 
terest of  whatever  portion  of  his  estate  might  fall  to  each  child's 
lot  or  share,  and  such  portion  not  to  be  otherwise  claimed  or  in- 
herited, directly  or  indirectly,  wntil  the  children  arrived  at  the  age 
of  twenty-two  years,  whether  married  or  single — Sir  R.  P.  Axden, 
M.  R.,  held,  that  the  subsequent  vague  words  were  not  suffi- 
cient to  control  the  prior  clear  words;  but  the  meaning  was, 

several  persons  in  succession,  terminating  with  a  gift  to  children,  or  any  other  class 
of  objects  then  living,  the  word  "then  "  is  held  to  point  to  the  period  of  the  death  of 
the  person  last  named,  (whether  he  is  or  is  not  the  survivor  of  the  several  legatees  for 
life,)  and  is  not  considered  -as  referring  to  the  period  of  the  determination  of  the  sev- 
eral prior  interests.  Archer  v.  Jegon,  8  Sim.  448. 

fa)  1  Huss.  220. 

\b)  Dodson  V.  Hay,'3  Bro.  C.  C.  404-409,  (Perkins's  ed.  notes.)  See  also  Stretch 
V.  Watkins,  1  Madd.  253. 


Eldridge  v.  Eldridge,  9  Gushing,  516, 
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that  the  legacy  should  be  absolute,  and  *  that  the  lega-     [  770  ] 
tees  should  not  have  the  command  of  the  principal  till 
the  age  of  twenty-two  ;  and  his  Honor  laid  some  stress  on  the 
fact  of  the  interest  being  given  for  maintenance. 

So,  where  (a )  a  testator,  after  disposing  of  his  real  and  per- 
sonal estate  in  strict  settlement,  added,  that  none  of  the  dev- 
isees should  take  or  come  into  possession  before  the  age  of 
twenty-five,  this  was  held  to  refer  to  the  actual  possession  only, 
and  jiot  to  postpone  the  vesting. 

But  where  the  terms  of  the  original  gift,  in  favor  of  a  class, 
a.re  ambiguous  in  regard  to  the  period  of  vesting,  a  clea^iten- 
tion  to  suspend  the  vesting,  manifested  in  carrying  on  thifift  to 
the  class  in  the  event  of  its  consisting  of  a  single  object,  will  be 
decisive  of  the  construction  ;  as  it  is  hardly  supposable  that  the 
testator  could  mean  to  create  a  difference  of  this  nature  between 
a  plurality  of  objects,  and  an  individual  object.  Thus,  where  (b) 
A  gave  the  residue  of  his  estate,  real  and  personal,  to  trustees, 
as  to  one  third,  iri  trust,  for  his  daughter  S.  for  life,  and  after  her 
decease,  for  the  child  or  children  of  his  said  daughter,  if  more 
than  one,  share  and  share  alike,  to  be  paid,  assigned,  and  trans- 
ferred to  them  by  his  trustees,  upon  their  respectively  attaining 
the  age  of  twenty-five  years ;  but  in  case  S.  should  leave  but  one 
child  ier  surviving,  then  the  whole  of  such  one  third  part  should 
become  the  property  of  such  only  child,  upon  his  or  her  attaining 
the  age  of  twenty-five  years,  and  be  transmissible  to  his  or  her 
heirs,  executors,  or  adniinistrators  ;  and  in  case  his  said  daughter 
should  leave  no  child  her  surviving,  or  in  case  she  should  leave 
a  child  or  children,  who  should  not  attain  the  age  of  twenty-five 
years,  then  over.  Sir  L.  Shadwell,  V.  C,  held,  that  the  gift, 
in  case  the  daughter  should  leave  one  child  only  her  surviving, 
was  clearly  contingent  on  that  child  attaining  the  age 
of  *  twenty-five ;  and  the  same  construction,  he  ob-  [  771  ] 
served,  must  be  put  on  the  gift,  in  case  she  should  leave 
more  than  one. 

The  vesting  is  obviously  postponed,  where  the  attainment  to  a 
particular  age  is  introduced  into,  and  made  a  constituent  part  of 
the  description  or  character  of  the  objects  of  the  gift ;  as  where 
the  bequest  is  to  the  children  who  shall  attain,  or  to  such  chil- 
dren as  shall  attain,  the  age  of  twenty-one  years ;  there  being  in, 
such  cases  no  gift,  except  to  the  persons  who  answer  the  quali- 
fication which  the  testator  has  annexed  to  the  enjoyment  of  his 
bounty.(c)  So  clear,  indeed,  is  this  point,  that  any  difficulty 
can  scarcely  occur  under  a  gift  framed  in  the  terms  suggested, 
unless  it  is  occasioned  by,  and  grows  out  of,  the  context,  which 
not  unfrequently  explains  away  and  neutralizes  the  expressions 

(o)  Montgomerie  v.  Woodley,  5  Ves.  522. 

(b)  Jiidd  V.  Judd,  3  Sim.  525. 

(c)  See  Newman  v,  Newman,  10  Sim.  51. 

VOL.  I.  56 
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which,  standing  alone,  would  clearly  suspend  tlie  vessting.  For 
instance,  if  a  testator,  after  such  giving  to  such  children  as,  or 
the  children  who,  attain  a  certain  age,  goes  on  to  dispose  of  the 
property,  in  case  there- is  no  child  who  does  attain  the  prescribed 
age,  he  affords  a  plausible  ground  for  the  argument,  (founded  on 
Edwards  v.  Hammond,  and  that  cla-ss  of  cases,)  (a)  that  the  sub- 
sequent words  explain  the  sense  in  which  he  intended  the  prior 
words  to  be  understood,  namely,  that  the  interest  of  the  legatees 
was  merely  liable  to  be  divested  on  the  event  described ;  in  other 
words,  was  to  become  absolute  at  (not  to  be  postponed  until) 
the  p^cribed  age. 

WHmve  an  example  of  this  species  of  disposition  in  the  case 
of  Bull  V.  Pritchard,  (b)  where  a  testator  bequeathed  the  residue 
of  his  personal  estate  to  trustees,  in  trust  for  his  daugh- 
[  772  J  •  ter  M.  for  life,  and  after  her  decease,  *  to  pay  or  trans- 
fer the  same  unto  and  among  all  and  every  the  child 
and  children  of  M.,  who  should  live  to  attain  the  age  of  twenty^ 
three  years,  with  benefit  of  survivorship,  in  case  of  the  death  of 
any  of  them  under  the  age  of  twenty-three  years  as  tenants 
in  common ;  and  if  there  should  be  but  one  such  child,  then  to 
such  only  child  ;  and  in  case  there  should  be  no  such  child,  or, 
being  such,  all  should  die  under  the  age  of  twerity-three,  then 
over  to  the  testator's  brothers  and  sisters.  The  trustee^were 
empowered  to  lay  out  and  apply-the  interest  of  each  child's  re- 
speptive  share  towards  their  maintenance,  notwithstanding  such 
child's  share  should  not  be  then  absolutely  vested.  Lord  Gifford, 
M.  B..,  was  of  opinion,  that  those  children  alone  who  attained 
the  age  of  twenty-three,  were  to  take,  and,  therefore,  the  gift 
was  void  for  remoteness ;  observing,  that  the  attainment  of  the 
age  of  twenty-three  years  was  made  a  condition  precedent  to 
the  vesting  of  any  interest  in  the  children. 

The  propriety  of  this  determination  has  been  questioned  ;  (c) 
and,  perhaps,  looking  at  the  gift  over  in  connection  with  the 
direction  to  apply  the  interest  of  the  children's  shares  for  their 
maintenance  until  they  became  absolutely  vested,  there  was 
ground  to  contend,  that  the  children  took  immediately  vested 
interests,  subject  to  be  divested  on  their  respectively  dying  un- 
der the  prescribed  age.  It  is  to  be  observed,  however,  that  the 
question  before  the  Court  respected  merely  the  bequest  oj;er 
to  the  testator's  brothers  and  sisters,  which  was  clearly  invalid 
on  the  ground  of  remoteness,  whatever  might  be  the  fate  of 
the  prior  bequest  to  the  children  of  his  daughter,  so  that  the 
case  seems  to  have  been,  in  point  of  fact,  no  adjudication  as 
to  the  period  of  vesting  under  the  prior  bequest  to  such  chil- 
dren. 
[  773  ]  *  Another  case,  in  which  the  vesting  was  held  to  be 

(a)  Ante,  738.  (6)  1  Russ.  213.  (c)  3  Myl.  &  K.  417. 
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postponed,'  notwithstanding  some  expressions  in  the  con- 
text apparently  favorable  to  the  immediate  vesting,  is  Vaw- 
dry  V.  Geddes,  (a)  where  A  gave  the  residue  of  her  estate  and 
eftects  equally  between  her  four  sisters,  and  directed  that,  on  the 
death  of  her  sisters,  the  interest  of  their  respective  shares  should, 
at  the  discretion  of  her  executors,  be  applied  in  the  maintenance, 
or  accumulate  for  the  benefit  of  the  children  of  each  of  her  sis- 
ters so  dying,  until  they  should  severally  attain  the  age  of  twen- 
ty-two years,  and,  upon  any  of  their  attainment  to  that  age,  they 
should  be  entitled  to  their  proportion  of  their  mother's  share  of 
the  principal,  and  in  case  of  any  of  their*  decease  under  that  age, 
leaving  lawful  issue,  such  issue  should  be  entitled  to  their  respec- 
tive parent's  share  at  such  time  as  such  parent  would  have  been 
entitled,  if  living,  thereto.  There  was  also  a  bequest  in  favor  of 
the  other  children  of  the  testator's  sisters,  in  case  of  the  death  of 
any  under  twenty-two,  without  issue,  or,  being  such,  they  should 
die  before  the  principal  of  their  respective  shares  should  become 
payable.  Sir  J.  Leach,  M.  R.,  held,  that  the  vesting  was  post- 
poned until  the  age  of  twenty-two,  and,  therefore,  that  the  gift 
was  too  remote.  His  Honor  thought  that  the  case  was  governed 
by- Leake  v.  Robinson ;  (b)  and  that,  even  if  the  income  had  been 
expressly  given  to  the  children  until  they  attained  twenty-two, 
the  shares  would  not  have  vested.  He  observed,  that,  where  in- 
terim interest  is  given,  it  is  presumed  that  the  testator  meant 
an  immediate  ^ift,  because  for  the  purpose  of  interest,  the  par- 
ticular legacy  is  to  be  immediately  separated  from  the  bulk  of 
the  property  ;  but  that  presumption  fails  entirely,  when 
the  testator  has  expressly  given  the  legacy  over,  in  *the  [  774  ] 
event  of  the  death  of  the  legatee  before  a  particular 
period. 

But  did  not  the  gift  over,  to  which  his  Honor  here  refers, 
suggest  a  strong  argument  for  the  immediate  vesting  ?  Where 
a  testator  directs  that,  on  a  given  event,  the  "  shares  "  of  per- 
sons before  named  shall  go  in  a  certain  manner,  there  seems 
ground  to  infer  that,  in  the  alternative  event,  the  property  is  to 
be  retained  by  the  legatees ;  a  fortiori,  where  there  are  cross 
executory  gifts  disposing  of  the  shares  of  dying  objects  in  an 
event  in  which,  if  the  vesting  be  postponed,  they  would  have 
no  shares  for  the  clause  to  operate  upon.      The  construction 

(a)  1  Buss.  &  Myl.  203.  (6)  Ante,  231. 


1  See  ante,  6*1,  note  <'). 

If  on  construing  the  whole  will  it  clearly  appears,  that  the  testator  meant  the  time 
of  payment  to  be  the  time  when  the  legacy  should  vest,  no  interest  will  be  transmissi- 
ble to  the  executors  or  administrators,  if  the  legatee  dies  before  the  period  of  pay- 
ment •  although  the  words  "  to  be  paid  "  or  "  payable  at,"  or  other  terms  of  immedi- 
ate gift  be  employed  in  the  will.  2  Williams,  Ex.  (2d  Am.  ed.)  883 ;  Howes  v. 
Herring,  1  M'Clel.  &  You.  295 ;  Hunter  v.  Jurtd,  4  Sim.  435.  See  also  Maclue  t. 
Alston,  2  Desaus.  362  ;  Jones  v.  Price,  3  lb.  165. 
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adopted  in  the  case  just  stated,  rendered  the  terms  of  the  clause 
of'  substitution  (fpr  such  it  clearly  was)  inaccurate  through- 
out, (a)      . 

More  weight,  in  favor  of  the  immediate  vesting,  seems  to  have 
been  ascribed  to  the. argument  derived  from  the  gift  over,  in  the 
case  of  Bland  v.  Williams,  (b)  where  the  testator  bequeathed  the 
residue  of  his  estate  and  effects  to  trustees,  upon  trust,  to  receive 
the  annual  income  thereof,  and  thereout  pay  unto  his  daughter 
an  annuity,  and,  after  her  decease,  upon  trust,  to  apply  the  in- 
come for  the  maintenance  of  the  children  of  his  daughter  until 

they  should  severally  attain  their  ages  of  twenty-four 
[  775  ]-     years  ;  *  and  when  and  as  they  should  respectively  at-' 

tain  that,  age,  then,  upon  trust,  to  pay,  transfer^  and  , 
convey  all  the  said  residue  of  his  estate,  with  the  interest,  divi- 
dendSj  and  proceeds  thereof,  as  should,  not  haVe  been  applied 
for  their  maintenance,  equally  unto  and  amongst  all  her  said 
children,  when  a/nd  as  they  should  severally  and  respectively  at- 
tain their  said  age  of  twenty-fovr  years ;  and  in  case  any  or 
either  of  her  said  children  should  happen  to  die  before  hav- 
ing attained  that  age,  and  without. leaving  lawful  issue  of  his 
or  her  body,  then,  in  trust,  to  pay,  assign^  transfer,  and  convey 
all  the  said  residue  of  his  estate  unto  such  of  her  said  children 
as  should  live  to  attain  his,  her,  or  their  respective  ages  of  twen- 
ty four  years,',  share  and  share  alike,  if  more  than  one,  and  if 
but  one,  then  the  whole  to  that  one  child;  but  in  case  all  and 
every  of  her  said  children  should,  happen  to  die  under  that  age, 
and  without  leaving  lawful  issue,  as  .aforesaid,  then,  upon  trust, 
to  pay  the  annual  income  thereof  unto  certain  persons.  It 
was  contended,  that,  under  the  trusts  in  favor  of  the  daughter's 
children,  the  vesting  was  postponed  untU  the  age  of  twenty- 
four,  and  consequently  the  gift  was  too  remote.  Sir  J.  Leach^ 
M.  R.,  however,  held,  that  the  legatees  acquired  immediately 
vested  interests  :  "  Whether,  in  a  gift  of  this  nature,"  said  his 
Honor,  "  the  time  of  vesting  is  postponed,  or  only  the  time  of 
payment,  depends  altogether  upon  the  whole  context  of  the  will. 
If  thS  gift  over  is  simply  upon  the  death  under  twenty-four, 
then  the  gift  could  not  vest  before  that  age.  (c)     In  this  case, 

« 

(o)  See  also  Mackell  u.  Winter,  3  Ves.  236,  and  Barker  v.  Lea,  Turn.  &  Euss.  4V3, 
in  both  which  residuary  Requests  to  children,  on  their  attaining  a  particular  age,  were 
held  to  be  contingent  in  the  interim,  though,  in  each  case,  there  was  a  bequest  over  in 
thS  event  of  the  legatee's  dying  befo;'e  the  prescribed  age  ;  and  in  the  former,  the 
postponement  seemed  to  refer  to  the  time  of  payment  .rather  than  to  the  gift  itself 
In  these  cases',  the  leaning,  often, avowed,  to  the  vesting  of. residuary  bequests,  was 
,  but  very  faintly  discernible ;  a'nd  one  cannot  help  suspecting  that,  the  judgment  of 
the  Court  was  somewhat'  biased  by  the  actual  event,  which  rendered  the  adopted 
construction  convenient.  If  intestacy  had  happened  to  be  projluced  by  the  postpone- 
ment of  the  vesting  in  each  instance,  the  adjudication  probably  would  have  been 
different.  ■ 

(6)  3MyI.  &K.  411. 

(c)  Why  not?    A  gift  over,  to  take  effect  simply  on  the  event  alternative  to  that 
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the  gift  over  is  not  *simply  upon  the  death  under  twen-  [  776  ] 
ty-four,  but  upon  the  death  under  twenty-four,  with- 
out leaving  issue.  If,  upon  a  death  under  twenty-four,  at  what- 
ever age  issue  was  left,  then  the  gift  over  is  not  to  take  place. 
It  is,  in  effect,  therefore,  a  vested  interest,  with  an  executory  de- 
vise over,  in  case  of  death  under  twenty-four,  without  leaving 
issue ;  all  the  cases  upon  the  subject,  except  the  one  before  Lord 
Gifford,  (i.  e.  Bull  v.  Pritchard,)  are  reconcilable  with  this  dis- 
tinction." 

It  is  submitted,  however,  that,  if  his  Honor's  own  decision,  in 
Vawdry  v.  Geddes,  {a)  as  well  as  tHkt  of  his  predecessor,  in 
Barker  v.  Lea,  (b)  be  brought  to  the  test  of  the  principle  of  con- 
struction here  propounded,  it  will  be  found  no  4ess  difBcult  to 
sustain  those  cases  than  Bull  v.  Pritchard,  for  the  reasons 
already  suggested.  It  would  certainly  be  a  convenient  rule  of 
construction  to  say,  that  whenever,  under  a  residuary  bequest 
to  children  as  a  class,  the  vesting  is,  in  the  first  instance,  post- 
poned to  a  given  age,  and  this  is  accompanied  by  a  direction 
that  the  intermediate  interest  shall  be  applied  for  their  mai% 
tenance;  tifter  which  the  testator  proceeds  to  dispose  of  the 
shares  of  children  dying  under  the  age  in  question,  either  abso- 
lutely or  upon  some  contingency,  to  the  survivors,  or  to  chil- 
dren, or  any  other  person,  the  gift  over  is  to  be  considered  as 
explaining  the  testator's  intention  to  be,  that  under  the  preced- 
ing words,  the  absolute  ownership  only  should  be  sus-  * 
pended  until  the  prescribed  age,  *  and  that,  in  the  [  777  ] 
mean  time,  the  legatees  should  take  vested  interests, 
with  a  liability  to  be  divested  on  the  happening  of  the  pre- 
scribed event.  But  though  several  of  the  cases  (we  have  seen) 
point  to  such  a  conclusion,  yet  the  state  of  the  authorities, 
on  the  whole,  hardly  warrants  any  general  position  of  this 
nature. 

Here,  it  may  be  observed,  that  a  contingent  interest  will  or 
will  not  be  transmissible  to  the  personal  representatives  of  the 
legatee,  according  to  the  nature  of  the  contingency  on  which 
it  is  dependent.'^     If  the  gift  is  to  children  who  shall  live  to 

on  which  the  prior  gift  was  apparently  made  to  vest,  may  surely  have  the  effect  (if 
such  be  the  intention  collected  from  the  whole  will),  of  explaining  that  tlie  original 
gift  was  to  be  divested  in  favor  of  the  ulterior  substituted  legatee  on  the  happening  of 
the  prescribed  event.  This,  we  may  venture  to  affirm,  would,  with  very  little  aid 
from  the  context,  be  generally  the  construction.  No  such  distinction  as  the  M.  R. 
suggests  is  discoverable  in  the  cases  (cited  ante,  738,)  in  which,  under  a  devise  to  A, 
if  he  shall  attain  the  age  of  twenty-one  years,  with  a  devise  over,  in  case  he  shall  die 
under  that  age,  the  devise  over  is  (we  have  seen)  held  to  denote  thiit  the  prior  words 
(instead  of  suspending  the  vesting  ab  initio)  point  merely  at  the  period  when  it  be- 
comes absolute.  The  principle  of  these  cases  obviously  applies  to  residuary  bequests 
framed  in  such  terms. 

(a)  Ante,  p.  773.  (h)  Ante,  p.  774,  n. 

1  Contingent  interests,  both  in  real  and  personal  estate,  are  transmissible  like  vested 
interests.     Winslow  w.  Goodwin,  7  Metcalf,  363. 
56* 
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attain  a  certain  age,  or  shall  survive  a  given  period  or  event,  the 
death  of  any  child  pending  the  contingency  has  obviously  the 
effect  of  striking  the  name  of  such  deceased  child  out  of  the 
class  of  presumptive  objects ;  and,  consequently,  such  an  interest 
can  never  devolve  to  representatives,  as  it  becomes  vested  and 
transmissible'at  the  same  instant  of  tirtie.  Wheire,  however,  the 
contingency  on  which  the  vesting  depends,  is  a  collateral  event, 
irrespective  of  attainment  to  a  given  age,  and  surviving  a  given 
period,  the  death  of  any  child  pending  the  contingency  works 
no  such  exclusion  ;  but  silnply  substitutes  and  lets  in  the  lega- 
tee's representative  for  hftnself. 

Thus,  where  (as)  a  testator  bequeathes  his  personal  estate  to 
A,  and  if  he  shall  die,  without  leaving  issue,  then  over  to  B,  in 
the  event  of  B  surviving  the  testator,  and  afterwards  dying  in 
the  lifetime  of  A,  testate  or  intestate,  his  contingent  or  execu- 
tory interest  will  devolve  to  his  executor  or  administrator,  (as 
the  case  may  be.) 

(a)  Pinbury  v.  Elkin,  2  Vera.  758  ;  King  v.  Withers,  Cas.  Temp.  Talb,  117;  S.  C. 
C  B.  P.  C.  (Toml.  ed.)  135 ;  Wilson  v.  Bayly,  Id.  195 ;  Barnes  v.  Allen,  1  B.  C.  C. 
181,  [Perkins's  ed.  note  (') ;  Harrison  v.  Foreman,  5  Ves.  207,  210;  Eady  Lincoln  v. 
Pelham,  10  Ves.  166,^71,  175  ;  Smither  v.  Willock,  9  Ves.  233,  and  note.]. 
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CHAPTER  XXVII. 

EXECUTORY  DEVISES  AND  BEQXJESTS. 

ExEctiTOKT  devise  —  what,  [p.  778.] 

Devise  executory  for  want  of  a  preceding  freehold,  [p.  779.] 

Devise  executory,  notwithstanding  prior  freehold,  [p.  779.] 

Executory  devise  in  derogation  of  a  preceding  fee,  [p.  780.] 

Mr.  Eearne's  position,  that  a  condition  or  limitation  must  defeat  the  whole  estate ; 

questioned,  [p.  781,  note.] 
Estate  in  fee  or  in  tail  reduced  to  an  estate  for  life,  [p.  782.] 
Estate  partially  defeated  by  executory  limitation,  [p.  782.] 
Remark  on  Hanbury  v.  Cockrell,  |p.  783.] 
Effect  where  executory  gift  never  takes  effect,  [p.  783.] 
Substituted  devise  failing,  jSrst  devise  held  to  be  absolute,  fp.  783.] 
Where  executory  gift  is  for  life  only,  [p.  783.] 
Case  of  Joslin  v.  Hammond,  [p.  784,  note.]' 
Effect  where  absolute  interests  are  first  given,  and  then  trusts  declared  of  shares  of 

certain  objects,  [p.  785.] 
Qualifying  trusts  operate  pro  tanto  only,  [p.  785.] 

Executory  interests  not  affected  by  acts  of  owner  of  precedent  estate,  [p.  786.] 
As  to  the  destruction  of  contingent  remainders,  [p.  786,  note.] 
Remark  on  estate  for  preserving  contingent  remainders,' [p.  787.] 
Nature  of  limitation  sometimes  dependent  on  events  happening  in  testator's  lifetime ; 

and  possibly  even  on  subsequent  events,  [p.  788.] 
Effect  where  one  of  the  several  concurrent  contingent  remainders  is  subject  to  an  ex- 

ecutoiy  devise,  [p.  789.] 
Observations  upon  Doe  v.  Selby,  [p.  790.] 
Whether  executory  limitation  to  arise  out  of  a  contingent  remainder,  is  involved  in 

its  destruction,  fp.  790.] 
Effect  where  defeasible  and  executory  fee  become  vested  in  same  person,  [p.  791.] 
Curtesy  and  dower  attach  on  a  defeasible  fee,  [p.  792.] 
Executory  bequests,  [p.  793.J 
Successive  interests  in  personal  chattels,  [p.  794.] 
Equitable  remedy  for  their  protection  and  recovery',  [p.  794.] 
When  trover  will  lie,  [p.  794.]' 

An  executory  devise  is  a  limitation  by  will  of  a  future  estate 
or  interest  in  land,  -which  cannot,  consistently  with  the  rules  of 
law,  take  effect  as  a  remainder ;  ^  for  it  is  weU  settled,  (and,  in- 
deed, has  been  remarked  as  a  rule  without  an  exception,)  that 
when  a  devise  is  capable,  according  to  the  state  of  the  objects  at 
the  death  of  the  testator,  of  taking  effect  as  a  remainder,  it  shall 
not  be  construed  to  be  an  executory  devise,  (a)     It  is  necessary 

(a)  Purefoy  v.  Rogers,  2  Lev.  39 ;  S.  C.  2  Saund.  380  j  Reeve  v.  Long,  Garth.  310 ; 

1  4  Kent,  (5th  ed.)  263 ;  Heath  v.  Heath,  1  Bro.  C.  C.  {Perkins's  ed.)  148,  and  note 
(a) ;  Nightingale  v.  Burrell,  15  Pick.  110-115  ;  Holme  v.  Low,  4  Metcalf,  190  ;  Ved- 
der  V.  Evartson,  3  Paige,  281  ;  Ferson  v.  Dodge,  23  Pick.  ^87 ;  Jackson  v.  Christman, 
4  Wendell,  277;  Jackson  w.  Thompson,  6  Cowen,' 178;  Wilkes  u.  Lion,  2  Cowen,  333  ; 
Jackson  v.  Staats,  11  Johns.  337  ;'  Fosdick  v.  Cornell,  1  Johns.  440  ;  Anderson  v.  Jack- 
son 16  Johns.  382  :  Moffatt  u.  Strong,  10  Johns.  12  ;  Jackson  v.  Bull,  10  Johns.  19 , 
Jackson  v.  Robins,  16  Johns.  537;  S.C.  15  Johns.  169;  Jackson w.Delancy,  13  Johns. 
537  •  Ide  V.  Ide,  5  Mass.  500,  502  ;  Annable  v.  Patch,  3  Pick.  360. 
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therefore,  in  treating  of  this  species  of  estate,  first  to  ascertain 
what  constitutes  a  remainder.  A  remainder  may  be  described 
to  be  a  limitation  which  is  so  framed  as  to  be  immediately  ex- 
pectant on  the  natural  determination  of  a  particular  estate  of 
freehold,  limited  by  the  same  instrument.  It  follows,  that  every 
devise  of  a  future  interest,  which  is  not  preceded  by  an  estate  of 
freehold,  created  by  the  same  will,  («)  (whether  consisting  of  one 
or  more  testamentary  papers,)  or  which,  being  so  preceded,  is 
limited  to  take  ^ect  before  or  after,  and  not  at  the  expiration 
of  such  prior  estate  of  freehold,  is  an  executory  devise.^- 

The  first-mentioned  species  of  executory  estate  occurs 
[  779  ]  "  as  well  where  the  devise  is  future  in  its  operation,  from 
the  non-existence  of  the  object  at  the  death  of  the  tes- 
tator, as  where  it  is  future  in  the  express  terms  of  its  limitation. 
Thus,  a  devise  to  the  childreu  of  A,  who  happens  to  have  no 
child  at  the  death  of  the  testator,  (b)  or  to  the  heirs  of  the  body 
of  A,  a  person  then  living,  is  executory,  (c)  for  the  reason  sug* 
gested.  The  creation  of  a^  term  of  years,  determinable  with  the 
■  life  of  the  ancestor,  to  whose  heirs  the  subsequent  limitation  is 
made,  of  course  does  not  vary  the  principle;  a  chattel  interest 
being  inadequate  to  support  a  contingent  remainder,  (d)  Thus, 
if  lands  are  devised  to  A  for  ninety-nine  years,  if  he  shall,  so 
long  live,  remainder  to  the  heirs  of  the  body  of  A,  the  fee  sim- 
ple, subject  to  the  term,  descends  to  the  heir-at-law  of  the  testa- 
tor during  the  life  of  A,  at  whose  decease  an  estate  tail  vests  in 
the  heir  of  his  body  by  executory  devise.  So  a  devise  to  a  per- 
son or  persons,  whether  in  esse  or  not,  to  take  effect  at  a  given 
period  after  the  death  of  the  testator,  as  to  A  at  the  death  of  B, 
(a  stranger,)  or  at  six  months  from  the  testator's  decease,  obvi- 
ously belongs  to  the  class  of  limitations  under  consideration,  (e) 
With  respect  to  the  cases  in  which  the  devise  is  executory, 
notwithstanding  the  creation  of  a  prior  estate  of  freehold,  it  is 
to  be  observed,  that  to  constitute  the  uiterior  limitation  an 
executory  devise  in  such  a  case,  the   precedent   estate   must 

Goodright  v.  Cornish,  4  Mod.  258 ;  Hawley  t'.  Northampton,  8  Mass.  3 ;  Nightingale 
V.  Burrell,  15  Pick.  104,  110 ;  Yedder  v.  Evartson,  3  Paige,  381  ;  Parker  v.  Parker, 
5  Metcalf,  134, 138  ;  Stehman  v.  Stehman,  1  Watts,  466  ;  Ksk  v.  Keene,  35  Maine, 
349. 

(a)  See  Key  v.  Gamble,  2  Jones,  123  ;  Moore  v.  Parker,  1  Lord  Baym.  37  ;  Skinn. 
548;  S.  C.  Doe  v.  Earl  of  Scarborough,  3  Adol.  &  Ellis,  2  Id.  897. 
.    (6)  Hopkins  v.  Hopkins,  Forester's  Gas.  Temp.  Talb.  44 ;  Stephens  ».  Stephens,  Id. 
228 ;  Gore  v.  Gore,  2  Stra.  948  ;  Bullock  v.  Stones,  2  Ves.  Sen.  521. 

(c)  Snowe  v.  Cutler,  1  Ley.  135 ;  S.  C.  T.  Kaym.  162;  Doe  v.  Carleton,  1  Wils. 
225  ;  Harris  a.  Barnes,  4  Burr.  2157  ;  Doe  d.  Fonnereau  v.  Ponnereaii,  Dougl.  470; 
Doe  d.  Russell  v.  Morgan,  3  Dura.  &  E.  763. 

id)  Ibid. 

(e)  Keding  v.  Stone,  8  'Vin.  Ab,  214,  pi.  5  ;  and  see  Clai-ke  w.  Smith,  1  Lutw.  798. 

1  See  Wells  v.  Bitter,  3  Wliart.  208  ;  Moorfe  v.  Howe,  4  Monroe,  199  ;  Beard  v. 
Eowan,  1  M'Lean,  135. 
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not  be  merely  liable  to  be  determined  "before  the  ulte-  [  780  ] 
nor  limitation  takes  effect,  (as  such  liability  only  ren- 
ders the  remainder  contingent,)  but  it  must  be  necessarily  deter- 
mmable  before  the  taking  effect  of  the  ulterior  devise.  Thus,  a 
devise  to  A  for  life,  and,  after  his  decease,- to  the  unborn  chil- 
dren of  B,  is  a  contingent  remainder  in  such  children,  because 
as  A  may  live  until  B  has  a  child,  there  is  not  .necessarily  any 
interval  between  the  two  estates  ;  but  under  a  devise  to  A  for 
life,  and  after  his  decease,  and  one  day,  to  the  children  of  B,  the 
children  would  take  by  executorv  devise,  and  the  interval  of  a 
day,  which  would  be  undisposed"  of,  would  belong  to  the  resid- 
uary devisee,  (o)  if  any,  or  if  not,  to  the  heir. 

It  is  an  obvious  consequence  of  the  general  principle  before 
laid  down,  that  whe];e  the  event  which  gives  birth  to  the  ulterior 
limitation,  abruptly  determines  and  breaks  off  the  preceding 
estate,  the  limitation  is  executory,  inasmuch  as  it  is  essential  to 
the  constitution  of  a  remainder,  that  it  wait  for  the  regular  ex- 
piration of  such  estate.i  Thus,  in  the  case  of  a  devise  to  A  for 
life,  or  in  tail,  with  a  limitation  over  to  B;  in  case  A  shall  be- 
come entitled  in  poBsession  to  a  certain  estate,  or  shall  omit  to 
assume  a  certain  name,  this  is  an  executory  devise  to  B.  (6) 

It  will  be  apparent  from  what  has  been  stated,  that  every  de- 
vise to  a  person  in  derogation  of,  or  substitution  for,  a  preceding  ■ 
estate  in  fee  simple  is  an  executory  limitation.^  Thus,  in  the 
case  of  a  devise  to  A  and-his  heirs,  and  if  he  shall  die  under 
twenty-one,  and  without  issue,,  (i.  e.  without  issue  liv-  ■ 
ing  at  his  death,")  or  if  *  he  shall  die  without,  issue  liv-  [  781  ] 
ing  B,  then  to  B ;  in  each  of  these  cases  the  devise  to 
B  is  executory,  (c)  in  the  same  manner  as  if  the  fee,  instead  of 
being  limited  to  A,  had  been  suffered  to  descend  to  the  heir-at- 
law  of  the  testator,  and  the  property  had  been  simply  devised  to 
B  on  either  of  such  events ;  the  only  difference  being,  that,  in 
one  case,  the  property  shifts,  on  the  happening  of  the  contin- 
gency, from  the  prior  devisee,  and  in  the  other,  from  the  heir  of 
the  testator  to  the  devisee  of  the  executory  interest.  No  species 
of  executory  limitation  is  of  such  frequent  occurrence  as  those 
which  are  limited  in  defeasance  of  a  prior  estate  in  fee.^ 

(o)  Supra,  p.  109. 

(b)  Nicholl  V.  Nicholl,  2  H.  Blackst.  1159  ;  NichoUs  u.  Sheffield,  2  B.  C."  C.  215, 
[Perkins's  ed.  218,  note  (a)] ;  Doe  d.  Heneage  v.  Heneage,  4  Durn.  &  E.  13;  Carr 
V.  Earl  of  Errol,  6  East,  58,  supra;  Stanley  v.  Stanley,  16  Ves.  491,  supra ;  Doe  d. 
Ken'ricku.  Beauclerk,-ll  East,  657. 

(c)  Cro.  Jac.  592;  Palm.  131;  Gilb.  393 ;  2  Mod.  289;  Pre.  Ch.  67;  Id.  486;  10 
Mod.  419;  Gas.  Temp.  Talb.  228;  8  Vin.  Ab.  112,  pi.  38 ;  1  B.  C.  0.  147;  3  Durn. 
&  E.  143  ;  Id.  589  ;  2  B.  &  P.  324  ;  10  East,  460 ;  1  Barn.  &  Aid.  530 ;  Id.  713  ;  Id. 
441.     Many  of  these  eases  are  stated  supra. ' 

1  Church  in  Brattle  Square  v.  Grant,  3  Gray,  150. 

^  Doe  V.  Koe,  1  Harring,  475, 

^  See  Eisk  v.  Keenej  35  Maine,  355. 
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The  short  but  compreheHsive  definition  of  an  executory  de- 
vise before  given,  will  be  found  to  comprise  every  class  of  limit- 
ations of  this  nature,  and  perhaps,  will  be  more  easily  understood 
and  remembered  by  the  student,  than  the  more  elaborate  classi- 
fication which  has  generally  been  presented  to  him.  A  learned 
writer,  whose  labors  on  this  subject  are  well  known  to  the  pro- 
fession, (a)  has  added  to  the  distribution  of  the  cases  adopted 
by  Mr.  Fearne,  (b)  several  classes,  two  of  which,  though 
[,782]  they  "clearly fall  within  the  terms  by  which  this  spe- 
cies of  interest  has  been  before  described,  are  suffi- 
ciently peculiar  to  entitle  them  to  distinct  notice. 

First,  Where  an  estate  tail,  or  an  estate  in  fee  simple,  is  in 
some  event  reduced  to  an  estate  for  life.  As  where  (c)  a  testator 
devised  real  estate  to  his  two  daughters,  their  heirs,  and  assigns ; 
but  if  either  of  them  should  marry  without  the  consent  of  his 
executors,  the  daughter  so  marrying .  should  have  an  estate  for 
life  therein ;  if  either  of  them  should  die  unmarried,  then  B.  to 
take  it,  paying  the  other  daughter  £500.  It  was  held,  that  on 
one  of  the  daughters  marrying  without  consent,  her  estate  was 
cut  down  to  an  estate  for  life. 

Secondly,  Where  an  estate  is  limited  in  derogation  of  a  pre- 
ceding estate,  and  in  partial  exclusion  of  the  same.  As  where  (d) 
a  testator  devised  certain  lands  to  his  son  B  in  fee,  and  other 
lands  to  his  son  C  in  fee,  subject  to  a  proviso,  that,  if  either  of 
his  sons  should  die  before  marriage,  or  before  twenty-one,  and 
without  issue  of  their  bodies,  then  he  gave  all  the  lands  of  such 
of  his  sons  as  should  so  die,  &c.  unto  such  of  his  said  two  sons 
as  should  the  other  survive.  It  was  held,  that  the  sons  took  in 
fee,  subject  to  a  limitation  to  the  survivor  for  life,  in  case  of 
either  dying  unmarried,  or  under  twenty-one,  and  with- 
[783]  out  *  issue;  and  that,  as  one  of  them  had  attained 
twenty-one,  and  died  unmarried,  the  survivor  was  en- 
titled to  his  moiety  for  life. 

Though,  perhaps,  this  case  cannot  be  treated  as  a  direct  ad- 
la)  2  Pi-est.  Tr^at.  on  Abstracts,  139. 

(6)  Tor  which  see  Doe  v.  Carleton,  1  Wils.  225.  These  two  classes  of  cases  show- 
that  Mr.  Fearne's  position,  (C.  B.  251  and  530,  8th  ed.,)  "  that  a  condition  or  limita- 
tion must  determine  or  avoid  the  whole  of  the  estate  to  which  it  is  annexed,  and  not 
determine  it  in  part  only,  and  leave  it  good  for  the  remainder,"  must  be  received  with 
some  qualification.  A  condition  properly  so  called,  namely,  which  descends  upon  the 
heir,  necessarily  determines  the  whole  estate,  which  is  subject  to  it ;  but  it  is  difficult 
to  perceive  upon  what  principle  any  objection  can  be  advanced  to  an  executory  de- 
vise, to  take  effect  in  partial  derogation  of  a  preceding  estate,  on  the  ground  that  it 
defeats  that  estate  in  part  only ;  and  it  is  observable,  that,  in  all  the  cases  cited  by 
this  able  writer,  in  illustration  of  his  doctrine,  the  limitation  over  was  either  defective 
in  the  terms  of  its  creation,  (on  which,  however,  some  remarks  will  be  found  in  the 
sequel,  (see  Corbet's  case,  1  Eep.  83,  b ;  and  other  cases  observed  upon  infra,)  or 
was  repugnant  to  the  nature  and  incidents  of  the  estate  on  which  it  was  engrafted  j 
or  was  contrary  to  the  rule  of  law  fixing  the  period  within  which  such  interests  must 
be  limited  to  arise. 

(o)  Wright  V.  "Wright,  1  Ves.  Sen,.  409  ;  JTea.  C.  R.  500. 

(d)  Hanbury  v.  Oockrell,  1  Roll.  Ab.  835  ;  Few.  C  R.  396. 
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judication  on  the  point  for  which  it  is  here  cited,  (as  it  simply 
affirmed  the  validity  of  the  devise  over  for  life,  leaving  un- 
touched the  destination  of  the  ulterior  interest,)  yet,  upon  prin- 
ciple, there  can  be,  it  is  conceived,  no  doubt  as  to  the  doctrine 
in  question ;  and  v?hich,  indeed,  has  now  the  support  of  a  very 
recent  case,  which  appears  to  have  decided,  that  where  a  devise 
in  fee  is  followed  by  an  executory  limitation  in  fee,  in  favor  of 
an  object  or  class  of  objects  not  in  esse,  and  who,  in  event,  never 
come  into  existence,  the  first  devise  remains  absolute. 

Thus,  in  the  case  of  Jackson  v.  Noble,  (a)  where  a  testator 
gave  real  and  personal  estate  to  his  daughter  A,  and  to  two 
other  persons,  upon  trust,  to  permit  A  to  receive  the  rents  and 
interest  for  life,  for  her  separate  use,  and,  after  her  decease,  in 
trust,  to  convey  to  her  heirs,  executors,  &c. ;  but  in  case  A 
should  marry,  and  ha»e  no  child  or  children,  then  the  property 
to  belong  to  B ;  or  in  case  of  his  decease  before  A,  then  to  his 
children.  A  married,  but  had  no  child ;  B  died  in  her  lifetime, 
without  issue.  Lord  Langdale,  M.  R.,  held,  that  A  took  an 
absolute  equitable  estate,  with  an  executory  gift  over  to  B  and 
his  children,  and  that  B,  having  died  in  the  lifetime  of  A,  leav- 
ing no  child,  the  title  of  A  remained  undefeated. 

So,  if  the  executory  devise  were  void  on  account  of  its  re- 
moteness, or  from  any  other  cause,  the  prior  devise  would  be 
absolute.! 

On  the  same  principle,  it  would  seem  to  follow,  that, 
if  *  personal  estate  were  bequeathed  in  terms  which,  [  784  ] 
standing  alone,  would  confer  the  absolute  interest,  and 
there  followed  a  bequest  over  in  a  certain  event  to  a  person  for 
life,  the  first  legatee  would,  subject  to  such  executory  gift  for 
life,  be  absolutely  entitled.  It  might  appear  to  be  a  further 
deduction  from  this  doctrine,  that  if  the  second  gift  were  a  con- 
tingent bequest  of  the  entire  interest  in  the  property,  and  not 
for  life  only,  and  such  contingent  and  substituted  bequest  failed 
in  event,  the  prior  legacy,  in  derogation  of  which  the  same 
was  to  take  effect,  would  remain  absolute.  And  the  case  of 
Taylor  v.  Langford  (6)  seems  to  lend  some  countenance  to  the 
hypothesis. 

(a)  2  Keen,  590. 

(b)  3  Ves.  119.  See  also  Harrison  v.  Forman,  5  Ves.  207,  and  other  cases  stated 
ante,  750,  ei  seq.  But  the  recent  case  of  Joslin  o.  Hammond,  3  Myl.  &  K.  110, 
shows  that  too  mnch  caution  cannot  be  exercised  in  forming  any  such  conclusion. 
In  that  case,  a  testator  bequeathed  to  his  wife  A,  whom  he  appointed  executrix,  the 
whole  of  his  property,  on  condition  of  her  paying  to  his  mother  £130  per  annum 
during  her  life,  and  added,  "at  the  death  of  my  dear  wife  A,  the  whole  of  the  prop- 
erty to  be  equally  divided  amongst  those  of  my  children  who  may  survive  her;" 
and  should  his  wife  marry  again,  the  testator  directed  that  each  of  his  children  at  the 
age  of  twenty-four  be  paid  £400;  should  she  not  marry,  he  left  them  implicitly  to 
her  kind  and  indulgent  care.  No  child  of  the  testator  survived  the  widow^  It  was 
contended,  therefore,  that  the  widow  was  absolutely  entitled,  on  the  ground  that 


1  Church  in  Brattle  Square  v.  Grant,  3  Gray,  156,  157. 
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[785]  *It  seems,  too,  that,  where  a  testator,-  in  the  first 

instance,  divides  his  property  among  his  children,  and 
then  proceeds  to  declare  certain  trusts  of  his  daughters'  shares 
in  favor  of  themselves  and  their  children,  these  trust§  are  con- 
sidered as  defeating  only  pro  tanto  the  absolute  interests  ante- 
cedently given  to  the  daughters  in  common  with  the  other 
children. 

As,  in  Whittell  v.  Dudin,  (a)  where  the  testator  directed  the 
residue  of  his  property  to  be  equally  divided  between  his  wife, 
and  sons  and  daughters^  subject,  as  to  the  shares  of  the  daugh- 
ters, to  certain  trusts  for  the  benefit  of  themselves  and  their 
children;  Sir  T.  Plumer,  M.  E.,  held,  that  a  da,ughter  dying 
without  a  child,  was  entitled  absolutely  under  the  original  be- 
quest, from  which  it  was  to  be  collected  that  the  testator's 
design  was  to  make  an  equal  division*  among  his  children, 
which  would  b^  frustrated  if  the  shares  of  daughters  were  to  go 
to  the  testator's  next  of  kin  as  undisposed-of  property,  on  their 
dying  without  children. 

And  the  same  construction  prevailed  in  the  recent  case  of 
Holme  V.  Holme,  (b)  where   a  testator,  in   the  first  instance, 
made  an  absolute  gift  to  all  his  children  by  his  second  wife, 
who  should  be  living  when  the  youngest  should  attain  twenty- 
one.     He  then  superadded  a  direction  for  settling  the  shares  of 
the  daughters,  upon  trusts  for  them  for  life,  and  then  for  their 
children.     One  of  the  daughters  having  died  childless,  it  was 
held,  that  her  share  belonged  absolutely  to  her  representative. 
Sir  L.  Shadwell,  V.  C,  observed,  "  The  absolute  gift  remains, 
except  so  far  as  the  direction  for  settling  the   shares  of  the 
daughters  has  taken   it  away,  and   it   is    not   taken 
[  786  ]      *  away  in  the  case  of  a  daughter  dying  without  hav- 
ing children." 
The  essential  quality  in  executory  devises,  which  gives  to  the 
distinction  between  them  and  contingent  remainders  its  chief 
importance-  is  this, — that  such  interests  are  not  in  general  liable 
to  be  affected  by  any  alteration  in  the  preceding  es- 
[  787  ]      tate ;  (c)  while,  on  the  other  hand,  as  a  *  contingent 

the  absolute  interest  which  she  would  have  taken  under  the  first  words  of  the  will, 
was  cut  down  to  a  life  interest  only  in  a  certain  event  which  had  not  liappened  ;  bat 
Sir  J.  Leach  considered  that,  upon  the  whole  context  of  the  will,  It  was  the  intention 
of  the  testator  that  in  no  event  the  wife  should  have  other  than  a  life  estate.  "  If," 
said  his  Honor,  "  at  her  death,  a  child  or  children  survived  her,  they  were  to  take  the 
property  between  them ;  but  he  has  not  provided  for  the  case  of  all  the  children 
dying  daring  the  life  of  his  wife,  and  that  event  having  happened,  he  has  so  far  died 
intestate.  It  is  not  a  probable  intention  to  be  imputed  to  the  testator,  that,  if  his 
children  died  in  the  lifetime  of  his  wife,  leaving  families,  his  widow,  on  her  second 
marriage,  should  enjoy  the  whole  property."  His  Honor  did  not  advert  to  the  annuity 
to  the  mother. 

(a)  2  Jac.  &  Walk.  279. 

lb)  9  Sim.  644.     See  also  Billing  v.  Billing,  5  Sim.  232. 

(c)  Pells  V.  Brown,  Cro.  Jac.  590 ;  Downing  v.  Wherrin,  19  N.  Hamp.  85.  The 
destructibility  of  contingent  remainders  by  the  act  of  the  owner  of  the  prior  estate  of 
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remainder  must  take  effect,  if  at  all,  at  the  instant  of  the 
determination  of  the  preceding  estate,  it  follows,  as  a  conse- 
quence of  this  rule,  that  any  act  by  the  owner  of  the  prior 
estate  of  freehold,  which  amounts  to  a  forfeiture  of  if,  produces 
the  destruction  of  the  dependent  contingent  remainders  ;  the 
effect  being  to  place  them  in  the  same  situation  as  if  the  pre- 
ceding estate  had  regularly  expired  before  the  period  of  vesting. 
Hence  the  expediency  and  the  practice  of  limiting  an  estate  of 
freehold  to  trustees,  between  the  particular  estate  and  the  con- 
tingent remainders ;  which  interposed  estate,  by  conferring  on 
the  trustees  a  right  of  entry,  on  the  forfeiture  of  the  prior  estate 
of  freehold,  preserves  the  ulterior  remainders. 

It  is  not  hence  to  be  inferred,  however,  that  the  only  purpose 
of  the  trust  estate  for  preserving  contingent  remainders,  is  to 
protect  those  remainders  from  destruction  by  the  act  of  the 
owner  of  the  particular  estate  of  freehold.  If  this  were  the  case, 
it  would  be  always  sufficient  to  make  the  estate  in  question  co- 
extensive with  the  original  duration  of  such  prior  freehold ;  but 
it  is  obvious,  that  the  remainder  may  be  of  such  a  nature  as  to 

freehold,  is  a  doctrine  of  great  practical  importance,  and  should  never  be  lost  sight 
of,  either  in  the  preparation  of  wills,  or  in  the  investigation  of  titles.  The  destruc- 
tion may  be  effected  in  either  of  two  ways — first,  by  the  tenant  for  life  making  a 
tortious  conveyance,  which,  by  occasioning  a  forfeiture  of  his  life  estate,  of  course, 
destroys  the  dependent  remainder  or  remainders ;  (an  effect,  however,  which,  now 
that  fines  and  recoveries  are  abolished,  can  be  produced  only  by  a  feoffment;  this 
being  the  single  remaining  species  of  tortious  conveyance  ;)  and,  secondly,  by  means 
of  a  consolidation  of  the  estates  for  life,  and  the  reversion  or  remainder  in  fee  expect- 
ant thereon,  which,  though  effected  by  what  is  called  an  innocent  conveyance,  is  no  less 
fatal  to  the  intervening  contingent  remainders  than  a  conveyance  by  feoffment  in  the 
former  case.  For  instance,  if  a  testator  limits  a  freehold  estate  to  his  eldest  son  A 
for  life,  with  remainder  to  the  first  and  other  sons  of  A  in  tail,  with  remainder  to  his 
daughters  in  tail,  leaving  the  reversion  in  fee  undisposed  of,  such  reversion  of  course, 
descends  to  A  as  the  testator's  heir-at-law.  If,  then,  A  having  thus  the  estate  for  life 
and  the  reversion  in  fee,  should,  before  the  birth  of  issue,  convey  the  lands  by  lease 
and  release,  or  any  other  mode  of  conveyance  to  B  in  fee  simple,  the  contingent  re- 
mainders to  the  sons  and  daughters  of  A  would  be  extinguished,  as  the  consolidation 
of  the  estate  for  life,  with  the  reversion  in  fee,  would  wholly  drown  and  exclude 
the  intervening  remainders,  and  it  would  not  be  in  the  power  of  A  to  prevent  this 
consequence ;  his  only  mode  of  giving  effect  to  the  testator's,  intention  in  favor  of 
his  sons  and  daughters,  would  be  to  revive  the  remainders  to  them.  Of  course,  a 
tenant  for  life  should  be  careful  to  avoid  destroying  contingent  remainders  in  favor 
of  his  own  issue,  unless  he  has  the  reversion  or  remainder  in  fee,  or,  at  least,  the 
cooperation  of  the  reversioner  or  remainder-man.  Thus,  supposing  that  if  lands 
were  limited  to  A  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
mainder to  B  in  fee,  if  A  should,  before  the  ^irth  of  a  son,  convey  the  property  by  way 
of  enfeoffment  in  fee,  the  effect  would  be  to  occasion  a  forfeiture  of  his  life  estate,  and 
thereby  destroy  the  remainders  to  his  own  sons,  for  the  benefit  of  B,  who  would  have 
an  immediate  right  of  entry.  Formerly,  Courts  of  Equity  hesitated  to  compel  a  pur- 
chaser to  ta^e  a  title  depending  on  the  destruction  of  contingent  remainders  ;  but  it 
seems  now  to  be  considered  (and  it  is  conceived  most  properly,)  that,  as  the  law  per- 
mits the  act  to  be  done,  it  ought  not  to  cast  any  stigma  on  the  title.  Where  a  pur- 
chaser or  mortgagee  is  required  to  accept  a  title  of  this  nature,  it  should  be  carefully 
ascertained  that  the  person  creating  the  destroyed  remainder  had  the  legal  inheritance ; 
as  the  doctrine  is  purely  legal,  and  does  not  apply  to  equitable  interests,  any  remain- 
der in  which  is  not  destructible.  Perhaps  it  is  sui-prising  that  a  technical  rule  of  this 
nature,  and  which  certainly  works  injustice,  has  been  allowed  to  survive  the  recent 
alterations  in  the  law. 
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admit  the  possibility  of  its  continuing  in  suspense  or 
[  788  ]  contingency  *  after  the  determination  of  the  particular 
estate  of  freehold.  For  instance,  suppose  freehold  lands 
to  be  limited  to  A  for  life,  with  remainder  to  such  of  the  children 
of  A  as  shall  attain  the  age  of  twenty-one  years,  it  is  evident, 
that,  in  limiting  an.  estate  to  trustees,  for  the  purpose  of  preserv- 
ing such  remainder,  their  estate  should  be  made  to  endure,  not 
only  during  the  life  of  A,  but  also  for  the  further  period  of  the 
possible  minority  of  one  at  least  of  the  children  of  A,  all  of 
whom  migtit  happen  to  be  under  age  at  the  time  of  A's  de- 
cease, in  which  case,  if  the  estate  of  the  trustees  were  to  termi- 
nate at  the  decease  of  A,  the  remainder  to  the  children  would, 
according  to  the  doctrine  before  referred  to,  wholly  fail. 

As  every  devise  operates  according  to  the  state  of  the  objects 
at  the  death  of  the  testator,  it  frequently  happens  that  a  limita- 
tion, which,  on  the  face  of  the  will,  appears  to  be  a  contingent 
remainder,  and  which,  according  to  the  state  of  events  at  the 
date  of  the  will,  would  have  taken  effect  as  such,  becomes,  by 
the  effect  of  subsequent  events  happening  in  the  testator's  life' 
time,  an  executory  devise. 

Thus,  if  lands  be  devised  to  A  for  life,  remainder  to  the  future 
sons  of  B,  and  A  die  in  the  lifetime  of  the  testator,  at  whose 
decease  no  future  son  of  B  is  born,  the  devise  will  be  executory, 
precisely  as  if  it  had  been  originally  limited  to  the  future  sons 
of  B,  without  any  preceding  freehold,  (a)  The  consequences  of 
this  event  on  the  rights  of  the  respective  devisees  might  be  very 
important ;  for  if  the  devise  had  once  operated  to  confer  a  con- 
tingent remainder,  or,  in  other  words,  if  A  had  survived 
[  789  ]  the  testator,  and  had  afterwards  died  before  any  *  future 
son  of  B  was  born,  the  remainder  to  such  future  son 
would  have  failed,  by  the  determination  of  the  preceding  estate 
before  it  vested. 

Where  the  limitation  of  a  future  interest,  by  way  of  executory 
devise,  is  followed  by  other  limitations  expectant  thereon,  in  the 
nature  of  remainders,  (which,  of  course,  can  only  happen  where 
the  first  estate  is  less  than  the  fee  simple,)  such  subsequent 
limitations  may,  it  is  evident,  according  to  events  happening  as 
well  after  as  before  the  death  of  the  testator,  take  effect  either 
as  remainders,  or  as  executory  devises.  If,  by  the  removal  out 
of  the  way  of  the  preceding  limitation  or  limitations,  by  the 
death  of  the  object  or  objects,  or  otherwise,  before  the  happen- 
ing of  the  contingency  on  which  the  whole  line  of  limitations 
depends,  a  subsequent  devisee  is  placed  at  the  head  of  the  train ; 
his  estate  will,  on  the  happening  of  such  contingency,  take 
effect  as  an  executory  devise,  though,  had  it  retained  its  original 
position,  such  an  estate  would  have  vested  as  a  remainder. 

(o)  See  Hopkins  v.  Hopkins,  Caa.  Temp.  Talb.  228 ;  1  Atk.  581 ;  1  Ves.  Sen.  268 ; 
Doe  d.  Scott  V.  Koach,  5  Mau.  &  S.  481. 


EXECUTORY  DEVISES  AND  BEQUESTS.  675 

Thus,  in  the  case  of  Doe  d.  Fonnereau  v.  Fonnereau,  (a) 
■where  A.  devised  to  the  heirs  male  of  the  body  of  T.,  his  eldest 
son,  (who  had  an  estate  for  life  by  deed,)  and,  in  default  of  such 
issue,  to  his  (testator's)  second,  third,  fourth,  and  fifth  sons 
successively,  in  tail  male ;  it  was  held,  that,  if  T.  died  leav- 
ing  an  heir  male  of  his  body,  the  limitation  to  A.'s  next  son 
took  effect  as  a  remainder  expectant  on  the  estate  tail  of  such 
heir  male ;  and  that  if  he  died  leaving  no  male  issue  who  sur- 
vived the  testator,  it  took  effect  immediately  as  an  executory 
devise. 

Sometimes  a  limitation  is  so  framed,  as  to  take  effect  as  a  re- 
mainder in  fee  in  one  event,  and  as  an  executory  limi- 
tation engrafted  on  an  alternative  contingent* remain-  [  790  ] 
der  in  fee  in  another  event.  Thus,  in  the  case  Doe  d. 
Herbert  v.  Selby,  (b)  where  the  devise  was  to  A  for  life,  and 
after  his  decease,  to  his  children  in  fee,'  as  tenants  in  common  ; 
and  if  A  should  die  without  issue,  or  leaving  such  issue,  and 
such  child  or  children  should  die  under  twenty-one,  or  (which 
was  read  and,)  (c)  without  issue,  then  over  to  B  in  fee.  A  suf- 
fered a  common  recovery,  and  died  without  issue ;  and  it  was 
held,  that,  in  the  event  which  had  happened,  the  limitation  to 
B  would  have  taken  effect  as  a  contingent  remainder,  and  con- 
sequently was  destroyed  by  the  recovery. 

It  is  not  quite  accurate  to  say,  in  such  a  case  as  Doe  v. 
Selby,  that  the  limitation  is  a  contingent  remainder  in  one 
event,  and  an  executory  devise  in  the  other.  There  were,  in 
fact,  two  alternative  remainders  in  fee ;  one  of  which  was 
(as  one  necessarily  is  in  such  a  case)  contingent,  and  was  sub- 
ject to  an  executory  limitation  in  favor  of  the  same  person, 
who  would  have  been  the  object  of  the  alternate  remainder. 
Such  a  case  is  clearly  distinguishable  from  that  of  a  devise  to 
A  for  life  ;  and  if  he  shall  die  on  the  1st  of  January,  then,  from 
one  year  afterwards,  to  B  in  fee ;  but  if  A  shall  die  on  any 
other  day,  then,  immediately  from  the  decease  of  A,  to  B  in  fee. 
In  the  first  event,  the  limitation  to  B  would  take  effect  as  an 
executory  devise ;  and  in  the  second,  as  a  remainder ;  so  that 
his  interest  would  be  destructible  or  not,  by  the  act  of  A,  accord- 
ing to  the  event. 

If,  in  Doe  v.  Selby,  the  tenant  for  fife  had  had  children,  i.  e. 
born  after  the  recovery,  who  had  died  under  twenty-one,  and 
without  issue,  the  case  would  have  raised  a  question, 
not,  I  think,  hitherto  decided,  namely,  *  whether  an  [  791  ] 
executory  devise  engrafted  on  a  contingent  remainder 
in  fee,  is  involved  in  the  destruction  of  such  remainder.  K  an 
executory  devise  were  derived  out  of  the  estate  in  defeasance  of 

(a)  Doug.  470. 

(b)  4  Dowl.  &  Byl.  608;  S.  C.  2  Barn.  &  Cress.  926. 

(c)  Ante,  444. 
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which  it  is  limited  to  take  effect,  it  is  clear  that,  in  such  a  case, 
it  would  be  held  to  share  the  fate  of  the  parent  limitation,  out 
of  which  it  is  to  spring,  and  to  all  the  accidents  of  which  it 
would  seem,  therefore,  to  be  necessarily  subject.  Accessorius 
sequitur  naturam  sui  principalis,  (a)  It  would  then  present  an 
exception  to  the  position  of  the  learned  author  of  the  Treatise 
on  Contingent  Remainders,  that  "  an  executory  devise  cannot 
be  prevented  or  dpstroyed  by  any  alteration  whatsoever  in  the 
estate  out  of  which,  or  after  which,  it  is  limited ;  "  (6)  (to  which, 
indeed,  the  case  of  an  executory  devise,  being  preceded  by  am 
estate  tail,  does  clearly  form  an  exception.)  (c)  But  it  is  con- 
ceived, that  the  notion  above  suggested,  though  seemingly 
countenanced  by  the  terms  of  this  position,  is  not  correct  in 
point  of  law.  An  executory  devise  is  not  derived  out  of, 
or  dependent'  upon,  the  estate  which  it  supersedes.  It  is 
a  future  substantive,  independent  limitation,  to  arise  on  a 
given  event ;  and  the  circumstance,  that  that  event  involves 
the  failure  of  the  objects  of  a  preceding  estate,  is  merely  acci- 
dental. 

Here  it  may  be  observed,  that  Avhere  the  defeasible  estate  in 
fee,  and  the  executory  fee  to  arise  out  of  it  on  a  given  event, 
become  vested  in  the  same#person,  the  latter  is  not  merged  or 
extinguished  in  the  former,  the  two  interests  being  successive 
and  not  concurrent. 

Thus,  in  the  case  of  Goodtitle  d.  Vincent  v.  White,  (d) 
[  792  ]  where  *  a  testator  devised  all  his  estate  to  his  wife,  in 
case  his  daughter  (who  became  his  heir)  died  under  the 
age  of  twenty-one  years.  The  wife  died  intestate  ;  so  that  the 
daughter,  to  whom  the  estate  had  descended  from  her  father, 
subject  to  the  executory  devise,  became  also  entitled,  by  descent 
from  her  mother,  to  the  executory  interest  so  created.  The 
daughter  died  a  minor,  upon  which  the  heir  ex  parte  materna 
claimed  the  property  under  the  executory  limitation,  which 
claim  was  resisted  by  the  heir  ex  parte  paterna,  on  the  ground 
that  the  executory  fee  had  been  extinguished  by  the  union  of 
both  interests  in  the  person  of  the  daughter.  But  it  was  held, 
that  no  extinguishment  had  taken  place,  and  that  the  maternal 
heir  was  entitled,  (e) 

It  is  to  be  observed,  too,  that  an  immediate  estate  in  fee,  de- 
feasible on  the  taking  effect  of  an  executory  limitation,  has  all 
the  incidents  of  an  actual  estate  in  fee  simple  in  possession, 
such  as  curtesy,  dower,  &c. ;  the  devisee  having  the  inheritance 

(a)  3  Inst.  139. 

(6)  Tea.  C.  R.  418. 

(c)  See  ante. 

id)  15  East,  174 ;  Same  v.  Same,  2  Bos.  &  Pull.  New  Eep.  383.  See  also  Good- 
right  d.  Larmer  v.  Searle,  2  Wils.  29 ;  Doe  d.  Andrew  v.  Hnttou,  3  Bos.  &  Pull. 
643. 

(e)  The  arguments  in  this  case  are  replete  with  instructive  learning. 


EXECUTORY  DEVISES  AND  BEQUESTS.  677 

in  fee,  subject  only  to  a  possibility.^  Therefore,  in  the  case  of 
Buckworth  v.  ThirkeU,  (a)  where  a  testator  devised  lands  to 
trustees  and  their  heirs,  in  trust  for  his  granddaughter  M.,  until 
she  arrived  at  the  age  of  twenty-one,  or  was  married ;  and 
after  she  attained  her  age  of  twenty-one,  or  was  married,  then 
he  gave  the  lands  to  M.,  and  her  heirs  and  assigns,  forever ;  but 
in  case  M.  should  die  before  the  age  of  twenty-one  years,  and 
without  leaving  lawful  issue  of  her  body,  then  over.  M.  died 
under  age,  without  leaving  issue  living  at  her  decease,  but  hav- 
ing had  a  child  bom  alive ;  and  it  was  held,  that  the  husband 
(the  father  of  such  child)  was  entitled  to  an  estate  for  life  as 
tenant  by  the  curtesy .^ 

*  Here,  it  may  be  useful  to  observe,  that  no  remain-  [  793  ] 
ders  can  be  limited  in  real  and  personal  chattels; 
every  future  bequest  of  which,  therefore,  whether  preceded  by 
a  partial  gift  or  not,  is  in  its  nature  executory,  [b)  An  ulte- 
rior bequest  of  a  term  for  years,  after  a  prior  limitation  for 
life,  owes  its  validity  to  this  doctrine ;  the  rule  formerly  being 
that,  in  such  a  case,  the  whole  interest  vested  in  the  first  lega- 
tee.^ (c) 

(a)  1  Collect.  Jur.  332. 
(6)  Fea.  C.  R.  402. 

(c)  Horton  v.  Horton,  Cro.  Jac.  74;  Woodcock  v.  Woodcock,  Cro.  Jac.  74  ;  Wood- 
cock V.  Woodcock,  Cio.  El.  795. 


1  Charch  in  Brattle  Square  v.  Grant,  3  Gray,  150. 

2  Whenever  it  is  clearly  the  intention  of  the  testator  that  the  devisee  shall  have 
an  absolute  property  in  the  estate  devised,  a  limitation  over  must  be  void,  because 
it  is  inconsistent  with  the  absolute  property  supposed  in  the  first  devisee.  And  a 
right  in  the  first  devisee  to  dispose  of  the"  estate  devised  at  his  pleasure,  and  not  a 
mere  power  of  specifying  who  may  take,  amounts  to  an  unqualified  gift.  Thus  a 
devise  was  to  the  testator's  son  P.  and  his  heirs  and  assigns  forever  of  certain  lands, 
and  also  of  personal  estate,  with  this  clause,  "  and  further,  it  is  my  will  that  if  my 
son  P.  shall  die,  and  leave  no  lawful  heirs,  what  estate  he  shall  leave  to  be  equally 
divided  between  my  son  J.  and  my  grandson  N.,  to  them  and  their  heirs  forever,"  and 
it  was  held,  that  the  devise  over  to  J.  and  N.  was  void,  as  inconsistent  with  the  abso- 
lute unqualified  interest  in  the  first  devisee.  Ide  v.  Ide,  5  Mass.  500 ;  and  in  Rams- 
dell  V.  Ramsdell,  21  Maine,  288,  293,  Shepley,  J.,  said,  "It  has  become  the  settled 
rule  of  law,  that  if  the  devisee  or  legatee  have  the  absolute  right  to  dispose  of  the 
property  at  pleasure,  the  devise  over  is  inoperative."  See  Attorney-General  v.  Hall, 
Fitzg.  316  ;  Timewell  v.  Perkins,  2  Atk.  102  ;  Burbank  v.  Whitney,  24  Pick.  146 ; 
Jackson  v.  Coleman,  2  Johns.  391  ;  Jackson  o.  Bull,  10  Johns.  18;  Jackson  v.  Rob- 
ins, 16  Johns.  586 ;  Nelson  v.  Cooper,  4  Leigh,  408 ;  Barnard  v.  Bailey,  2  Harring. 
56  ;  Burbank  v.  Whitney,  24  Pick   146  ;  Jackson  v.  Delancy,  13  Johns.  537. 

But  in  a  case  where  the  testator  made  a  bequest  of  the  residue  of  his  personal 
property  to  his  wife,  with  full  power  to  do  with  it  as  she  pleased,  but,  whatever  she 
might  die  possessed  of,  unless  she  should  otherwise  order,  to  be  equally  divided 
among  certain  societies ;  the  wife  having  died  before  the  testator,  the  bequest  over 
was  allowed  to  take  eflFect.  Burbank  v.  Whitney,  24  Pick.  146.  The  result  would 
have  been  different  in  case  she  had  survived  the  testator;  lb.  Smith  v.  Bell,  Mart.  & 

Yerff  302 

3  Chattels  may  be  limited  over  by  way  of  remainder,  after  a  life  interest  in  them  is 

At  common  law  there  could  be  no  limitation  over  of  a  chattel,  but  a  gift  for  life 
carried  the  absolute  interest.     Then  a  distinction  was  taken  between  the  use  and 
57* 
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Thus,  in  Manning's  case,  (a)  where  a  man  possessed  of  a 
term  of  years,  devised  it  to  B,  after  the  death  of  A,  the  testa- 
tor's wife,  and  directed  that,  in  the  mean  time,  she  should  have 
the  use  and  occupation  during  her  life  ;  it  was  contended,  that 
the  devise  to  A  during  her  life  gave  her  the  whole  term,  and 
that,  therefore,  the  devise  over  was  void  ;  but  after  much  argu- 
ment, three  Judges  held,  that  B  took  not  by  way  of  remainder, 
but  by  way  of  executory  devise.  And  it  was  ruled,  that  there 
was  no  difference  between  a  gift  of  the  land  itself,  and  of  the 
use  or  occupation  or  profits  of  the  land. 

Both  Courts  of  Law  and  Courts  of  Equity  are  at  this  day 
constantly  in  the  habit  of  entertaining  suits,  at  the  instance  of 
an  executory  legatee,  for  the  recovery  of  chattels,  real  as  well 

(a)  8  Eep.  95.  See  also  Doswell  v.  Earle,  12  Ves.  478 ;  Theobalds  v.  DufToy,  9 
Mod.  101 ;  Mallett  v.  Sackford,  8  Vin.  Ab.  89,  pi.  5.  See  also  Lampett's  case,  10 
Rep.  47;  Catchmay  u,  Nicholas,  Finch,  116;  Eoe  d.  Bendall  v.  Summerset,  5  Burr. 
2608,  ante,  478.  That  personalty  may  be  subjected  to  the  same  modifications  of 
ownership,  by  way  of  executory  gifts,  as  land,  see  Martin  v.  Long,  2  Vem.  156 ; 
Johnson  v.  Castle,  Winch,  116;  S,  C.  8  Vin.  Ab.  104,  pi.  2. 


the  property,  and  it  was  held  that  the  use  might  be  given  to  one  for  life,  and  the 
property  afterwards  to  another,  though  the  devise  over  of  the  chattel  would  be  void. 
That  distinction  has,  however,  been  discarded,  and  it  is  now  settled  that  a  gift  for 
life  of  a  chattel,  is  a  gift  of  the  use  only,  and  the  remainder  over  is  good  as  an  ex- 
ecutory devise.  This  limitation  over  in  remainder  is  good  as  to  every  species  of 
chattels  ;  and  there  is  no  difference  in  that  respect  between  money  and  any  other 
chattel  interest.  The  general  doctrine  is  well  established  in  England,  and  it  hag 
been  very  extensively  recognized  and  adopted  in  this  country.  See  2  Kent,  (5th 
ed.)  352,  353  ;  MofiFatt  v.  Strong,  10  Johns.  12  ;  Westcott  v.  Cady,  5  Johns.  Ch.  334; 
Griggs  V.  Dodge,  2  Day,  28  ;  Scott  v.  Price,  2  Serg.  &  R.  59 ;  Deihl  v.  King,  6  lb. 
29;  Royall  v.  Eppes,  2  Munf.  479;  Mortimer  u.  Moifatt,  4  Hen.  &  Munf.  503; 
Logan  V.  Ludson,  1  S.  C.  Eq.  271  ;  Geiger  v.  Brown,  4  M'Cord,  427  ;  Brummet  v. 
Barber,  2  Hill,  S,  C.  443;  Rogers  v.  Ross,  4  Johns.  Ch.  388;  Kelso  v.  Dickey,  7 
Watts  &  Serg.  279 ;  Marston  v.  Carter,  12  N.  Hamp.  159 ;  Robards  v.  Jones,  4  Ire- 
dell, 53  ;  State  v.  Norcom,  4  Iredell,  255  ;  Swain  v.  Eascoe,  3  Iredell,  200 ;  French 
V.  Hatch,  8  Foster,  (N.  H.)  331;  Dow  v.  Jewell,  1  Foster,  (N.  H.)  514;  post, 
Chap.  46.  A  bequest  of  money  for  life,  and  then  over,  gives  only  the  interest.  Field 
V. ,  Hitchcock,  17  Pick.  182.  See  also  Langwortliy  v.  Chadwick,  13  Conn.  42; 
Powell  V.  Brown,  1  Bailey,  100;  Betty  v.  Moore,  1  Dana,  237 ;  Morrow  v.  Williams, 
3  Dev.  263 ;  Rathbone  o.  Dyckman,  3  Paige,  1 ;  Mazyck  v.  Vanderhorst,  1  Bailey, 
48 ;  Postele  v.  Postele,  lb.  390;  Jones  v.  Sothoron,  10  Gill  &  Johns.  187;  Dashiell 
</.  Dashiell,  2  Harr.  &  Gill,  127  ;  Bichelberg  v.  Bernetz,  17  Serg.  &  R.  293  ;  Newton 
II.  Griffith,  1  Harr.  &  Gill,  111;  Hunnan  v.  Osborne,  4  Paige,  336 ;  Henry  v.  Felder, 
2  M'Cord,  323 ;  Mathews  v.  Daniel,  2  Hayw.  346 ;  Cudworth  v.  Hall,  3  Desaus.  258 ; 
Clifton  V.  Haig,  4  Desaus.  330  ;  Homer  v.  Shelton,  2  Metcalf,  194 ;  Rawlins  v.  Gold- 
frap,  5  Ves.  (Sumner's  ed.)  440,  Perkins's  note  (a) ;  Cox  v.  Marks,  5  Iredell,  361 ; 
post,  Cbap.  46. 

There  is  an  exception  to  the  rule  in  case  of  the  bequest  for  life  of  specific  things, 
such  as  corn,  hay,  and  fruits,  of  which  the  use  consists  in  the  consumption.  Such 
a  gift  is  in  most  cases,  of  necessity,  a  gift  of  the  absolute  property ;  see  Randall  v. 
Russell,  3  Merivale,  194;  Evans  v.  Eglehart,  6  Gill  &  Johns.  171;  Henderson  «. 
Vaulx,  10  Terger,  30;  Merrill  «.  Emery,  10  Pick.  512;  German  v.  German,  27 
Penn.  State  R.  116. 

If  not  specifically  given,  but  generally  as  goods  and  chattels,  with  remainder  over, 
the  tenant  for  life  is  bound  to  convert  them  into  money,  and  save  the  principal  for  the 
remainder-man.  Patterson  v.  Devlin,  1  M'MuUan,  S.  C.  459.  See  2  Kent,  (5th  ed.) 
353,  and  notes. 
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as  personal,  and  the  latter  of  pecuniary  legacies,  after  a  prior 
disposition  for  life,  or  other  partial  interest. 

*  In  Hoare  v.  Parker,  (a)  an  ulterior  legatee  recovered  [  794  ] 
by  action  of  trover,  certain  chattels  which  the  legatee 
for  life  had  pledged  to  a  pawnbroker,  who  had  given  a  valuable 
consideration  without  notice  ;  the  rule  being,  that  the  property 
does  not,  unless  sold  in  market  overt,  follow  the  possession  of 
chattels  capable  of  being  identified.(6)  ^ 

Courts  of  Equity,  too,  will  enforce  the  actual  delivery  of  spe- 
cific chattels,  which  are  of  such  a  nature  as  that  the  loss  cannot 
be  compensated  in  damages ;  the  value  arising  firom  considera- 
tions personal  to  the  owner,  as  plate  bearing  family  inscriptions, 
&c.^  (c)  They  will,  also,  during  the  continuance  of  the  prior 
interest,  protect  the  rights  of  the  ulterior  legatee  ;  but  this  pro- 
tection is  now  confined  to  compelling  the  legatee  for  life  to  give 
an  inventory ;  which,  as  observed  by  Lord  Thurlow,  is  more 
equal  justice  than  requiring  security,  which  was  the  old  rule ; 
as  there  ought  to  be  danger  to  require  that.^  (d) 

Where  the  legal  title  is  in  trustees,  it  seems  that  they  may 
maintain  trover  for  the  recovery  of  personal  chattels,  which  have 
been  taken  in  execution  by  the  creditor  of  the  person  beneficially 
entitled  for  life,  (e)  But  where  the  first  taker  was  clothed  with 
the  legal  title,  and  his  creditor  had  taken  the  chattels  (which 
consisted  of  plate)  in  execution ;  on  a  bill  by  the  legatee  call- 
ing for  their  restoration  to  the  house  with  which  they  were 
bequeathed,  and  for  security  and  an  inventory,  Lord  Thurlow 
felt  much  difficulty.  On  the  other  hand,  if  the  Court  could 
take  away  the  articles,  it  was  entitling  the  ulterior  leg- 
atee *  to  take  firom  him  the  use,  contrary  to  the  testa-  [  795  ] 
tor's  intention ;  and,  on  the  other,  if  the  creditors  ob- 

(a)  2  Darn.  &  E.  370. 

(b)  See  Hartop  v.  Hoare,  3  Atk.  44. 

(c)  Pasey  v.  Pusey,  1  Vern.  573 ;  Duke  of  Somerset  v.  Cookson,  3  P.  W.  389 ; 
Fell  V.  Read,  3  Ves.  70 ;  Lloyd  v.  Loaring,  6  Ves.  773  ;  Lowther  v.  Lowther,  13  Ves. 
94  ;  Earl  of  Macclesfield  v.  Davis,  3  Ves.  &  B.  16. 

{d)  1  B.  C.  C.  279,  [Perkins's  ed.  and  notes.] 
(e)  Cadogan  u.  Kennett,  Cowp.  432. 

1  The  estate  of  a  legatee  for  life  of  personal  property  is  chargeable,  after  his  death, 
for  such  property.    French  v.  Hatch,  8  Foster,  (N.  H.)  331. 

^  See  2  Story,  Eq.  Jur.  J  789,  906 ;  Osborn  v.  Bank  of  U.  S.  9  Wheaton,  845. 

8  Homer  v.  Sheltou,  2  Metcalf,  194;  1  Story,  Eq.  Jur.  ^  604  and  note,  and  cases 
cited ;  Foley  v.  Burnell,  1  Bro.  C.  C.  (Perkins's  ed.)  279  and  notes ;  Covenhoven  v. 
Shuler,  2  Paige,  122,  123 ;  2  Williams,  Ex.  (2d  Am.  ed.)  850,  851,  1000 ;  Sutton  v. 
Craddock,  1  Ired.  Eq.  134  ;  Evans  v.  Eglehart,  6  Gill  &  Johns.  171  j  De  Peyster  v. 
Clendining,  8  Paige,  295  ;  French  v.  Hatch,  8  Foster,  (N.  H.)  353. 

But  it  seems,  that  security  may  still  be  required  in  a  case  of  real  danger  that  the 
property  may  be  wasted,  secreted,  or  removed.  See  Mortimer  v.  Moffatt,  3  Hen.  & 
Munf.  503  ;  Gardner  v.  Harden,  2  M'Cord,  Ch.  32 ;  Smith  v.  Daniel,  lb.  143  ;  Merrit 
V.  Johnson,  1  Yerger,  71;  Henderson  v.  Vaulx,  10  Yerger,  30;  Hudson  o.  Wads- 
worth,  8  Conn.  348  ;  Langworthy  v.  Chadwick,  13  lb.  42  ;  Homer  v.  Shelton,  2  Met- 
calf, 194;  2  Kent,  (5th  ed.)  353,  354.  See  Judge  of  Probate  v.  Hardy,  3  N.  Hamp. 
15oi  151,  152  ;  Saunderson  v.  Stearns,  6  Mass.  37  ;  Clark  v.  Clark,  8  Paige,  152. 
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tained  the  plate,  they  must  succeed  in  applying  it  differently 
from  the  testator's  intention ;  and  there  was,  his  Lordship  said, 
a  strong  principle  of  justice  for  preserving  the  goods  for  the 
benefit  of  the  person  entitled,  if  the  Ciourt  could  so  secure  them. 
The  point,  however,  was  not  decided, 'the  case  being  disposed 
of  on  another  ground,  (a) 

It  is  clear,  at  all  events,  that  the  ulterior  legatee  might,  on  his 
interest  falling  into  possession,  have  maintained  an  action  of 
trover  for  the  plate  in  question  ;  or,  if  incapable  of  being  com- 
pensated in  damages,  a  suit  in  equity  for  its  delivery.  These 
cases  suggest,  that,  wherever  temporary  interests  are  created  in 
chattels  personal,  the  whole  legal  property  should  be  vested  in 
trustees. 

As  personal  property  of  this  nature  is  thus  preserved  through 
any  number  of  successive  takers,  for  the  benefit  of  the  person 
entitled  to  the  ulterior  and  absolute  interest,  it  is  evident  that 
bequests  of  such  property  are  within  the  dangers  of,  and  are 
consequently  subject  to,  the  rule  directed  against  perpetuities,  (b) 

(a)  Foley  v.  Burnell,  1  B.  C.  C.  274,  [Perkins's  ed.  and  notes.] 
^  {b)  Vide  ante,  219. 
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CHAPTER  XXVIII. 

CONDITIONS. 

I.   Conditions,  whether  precedent  or  subsequent.    Consequences 
of  this  Distinction. 
II.   Conditions  void  for  Repugnancy,  and  herein  as  to  Provis- 
ions restrictive  of  Alienation,   to  defeat  an  Estate   on 
Bankruptcy,  Sfc. 

III.  Conditions  in  restraint  of  Marriage  ;  and  as  to  such  Condi- 
tions being  ia  terrorem  only.  What  amounts  to  a  Per- 
formance of  Conditions  requiring  Consent,  ^c.  Obser- 
vations on  Miscellaneous  Cases. 

TV.   Condition  as  to  changing  or  assuming  a  Name,  SfC. 

Conditions,  how  created. 

Conditions  precedent  and  subsequent. 

Instances  of  conditions  precedent,  [p.  797.] 

Legacy  charge  on  land  given  upon  marriage  with  consent,  [p.  797. j 

Kent-charge  upon  condition  that  the  devisee  releases,  [p.  797.] 

What  makes  a  condition  precedent,  [p.  798.] 

Other  cases  of  conditions  precedent,  [p.  799.J 

Computation  of  time,  [p.  800.] 

Period  allowed  for  performing  condition,  held  to  be  exclusive  of  the  day  of  testator's 

death,  [p.  800.] 
Cases  of  conditions  subsequent,  [p.  801.] 
'Condition  subsequent,  [p.  802.] 
Remark  on  Aislabie  v.  Rice,  [p.  803.] 
Conclusions  from  the  preceding  cases,  [p.  804.] 
Period  allowed  for  performing  conditions,  [p.  804.] 
Conditions  becoming  incapable  of  performance,  [p.  805.] 
If  condition  be  precedent,  estate  never  arises,  [p.  805.] 
If   condition   subsequent,   is    incapable  of  performance,  estate    becomes   absolute, 

[p.  807.] 
Distinction  suggested  where  there  is  a  gift  over,  [p.  807.] 
Remarks  on  Graydon  v.  Hicks,  [p.  808.] 
Condition  subsequent,  how  eflFected  by  devise  over,  [p.  808.] 
Devisee,  if  heir  of  the  testator,  must  have  notice  of  the  condition,  [p.  809.] 
Repugnant  conditions,  [p.  809.] 
MS.  case  of  Inskip  v.  Lade,  [p.  810,  note.] 

Restraints  on  alienation  by  devisees  in  fee,  how  far  valid,  [p.  811.] 
Condition  not  to  alien  but  to  particular  persons,  good,  [p.  812.] 
Restraints  on  alienation  by  tenant  in  tail  invalid,  [p.  813.] 
Trust  to  charge  lands  on  alienation  by  tenant  in  tail,  void,  [p.  814.] 
Limitation  over  as  if  tenant  in  tail  were  dead  (not  dead  without  issue,)  [p.  814.] 
As  to  restraining  alienation  by  legatee  of  personalty,  [p.  815.] 
Property  cannot  be  given  to  a  man  exempt  from  the  operation  of  bankruptcy, 

[p.  815.] 
But  his  interest  may  be  made  to  cease  on  that  event,  [p.  816] 
'EflFect  of  bankruptcy  on  inalienable  trust,  [p.  816.1 
Lord  Eldon's  judgment  in  Brandon  ,t;.  Robinson,  [p.  817.1 
What  words  create  a  trust  for  separate  use,  [p.  818,  note.] 
"  To  be  at  her  own  disposal,"  [p.  818,  note.] 
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"  For  the  livelihood  "  of  the  wife,  [p.  818,  note.] 

Eeceipt  to  be  a  discharge,  [p.  818,  note.] 

Direction  to  deliver  a  legacy  on  the  demand  of  the  feme  legatee,  fp.  818,  note.] 

"  To  pay  into  the  proper  hands,"  [p.  818,  note.] 

'Tor  her  own  sole  use,"  [p.  819,  note.]  • 

"  Sole  use  and  benefit,"  [p.  819,  note.] 

Mere  trust  for  married  woman  not  sufficient  to  create  separate  property,  [p.  819, 
note.] 

"  Own  use  and  benefit,"  [p.  819,  note.] 

Extrinsic  circumstances  not  to  be  regarded,  [p.  819,  note.] 

"  Under  their  sole  control,"  [p.  819,  note.] 

"Independent  of  any  other  person,"  [p.  820,  note.] 

Assignees  in  bankruptcy  entitled  to  benefit  of  trust  for  maintenance,  [p.  821.1 

Notwithstanding  trustees  have  a  discretion  as  to  mode  of  application,  [p.  821/] 

Title  of  assignees  in  bankruptcy  not  excluded  by  discretion  seemingly  given  to  trus- 
tees, [p.  822.] 

Life  interest  may  be  made  to  cease  on  bankruptcy,  [p.  823.] 

Where  bankruptcy  is  a  forfeiture  under  a  clause  restraining  alienation,  [p.  824.] 

Bankruptcy  held  not  to  be  a  forfeiture,  [p.  825.] 

Sale  under  process  of  outlawry  held  no.  forfeiture,  clause  requiring  positive  act, 
[p.  826.] 

Clause  restraining  should  extend  to  involuntary  alienation,  [p.  827.] 

Taking  benefit  of  Insolvent  Debtors'  Act  a  Voluntary  alienatiofi,  [p.  827.] 

Case  of  Doe  v.  Carter,  [p.  827.] 

Effect  of  bankruptcy  in  lifetime  of  testator,  [p.  828.] 

Bankruptcy  how  far  to  be  regarded  as  a  voluntary  alienation  of  the  interest,  [p.  828, 
note.] 

Unalienable  trust  for  maintenance  not  permitted  by  the  law  of  England,  [p.  830.] 

Remark  on  Barton  v.  Briscoe,  [p.  831.] 

Unalienable  trust  for  unmarried  woman  not  admissible,  [p.  831.] 

Bemarks  on  Woodmeston  v.  Walker,  [p.  833.] 

Controversy  as  to  trust  for  separate  inalienable  use  during  future  coverture,  [p. 
834.] 

Validity  of  trust  for  separate  and  unalienable  use  during  future  coverture,  finally  es- 
tablished, [p.  835.] 

Conditions  in  restraint  of  marriage,  [p.  836.] 

Distinction  in  regard  to  real  and  personal  estate,  [p.  836.] 

Eule  of  the  civil  law,  [p.  836.] 

What  are  valid  restraints  on  marriage  by  the  law  of  England,  [p.  836.] 

Condition  to  ask  consent  when  in  terrorem,  [p.  837.] 

Death  of  persons  whose  consent  is  required,  [p.  837,  note.] 

Bequest  over,  its  effects  in  rendering  such  conditions  effectual,  [p.  838.] 

In  terrorem  doctrine  as  to  conditions  subsequeilt ;  and  precedent,  [p.  838.] 

Conditions  precedent  when  not  in  terrorem,  [p.  839.] 

Where  the  legatee  takes  an  alternative  provision,  [p.  839.] 

Where  legacy  is  given  upon  an  alternative  event,  [p.  839.] 

Where  marriage  with  consent  is  restricted  to  minority,  [p.  840.] 

Observations,  [p.  840.] 

Marriage  necessary,  when,  [p.  841.] 

Residuary  bequest,  [p.  841.] 

Effect  where  legacy  is  chargeable  on  real  and  personal  estate,  fp.  842.] 

General  restrictions  on  marriage,  [p.  842,] 

Legatee  marrying  in  testator's  lifetime,  [p.  843.] 

Assent  to  marriage,  when  presumed,  [p.  843.] 

Consent  in  writing,  [p.  844.] 

Expressions  of  consent,  how  construed,  [p.  844.] 

As  to  marriage  in  wrong  name,  [p.  845.] 

Gift  to  supposed  husband,  a  wife  not  being  actually  such,  [p.  845,  note.] 

Trustees  withholding  consent,  [p.  846.] 

Retracting  consent,  [p.  846.] 

Consent  of  all,  [p.  846.] 

Renouncing  executor  and  trustee,  [p.  846.] 

Whether  survivors  can  give  consent,  [p.  847.] 

Subsequent  approbation,  [p.  847.] 

Instance  of  equitable  relief,  [p.  847.] 

"Against"  consent,  construed  without,  [p.  848. J 
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Condition  to  assume  a  name,  [p.  848.] 

Whether  satisfied  by  voluntary  assumption,  [p.  848.] 

Condition  that  a  legatee  shall  not  dispute  the  will,  [p.  849.] 

1.  No  precise  form  of  words  is  necessary,  in  order  to  create 
conditions  in  wills ;  any  expressions  disclosing  the  intention  will 
have  that  effect.  Thus,  a  devise  "  to  A,  he  paying,"  or  "  he  to 
pay,  £500  within  one  month  after  my  decease,"  would  be  a  con- 
dition,' (a)  for  breach  of  which  the  heir  might  enter;  (b)  unless 
the  property  were  given  over  in  default,  by  way  of  executory 
devise,  (c) 

Conditions  are  either  precedent  or  subsequent ;  in  other  words, 
either  the  performance  of  them  is  made  to  precede  the  vesting 
of  an  estate,  or  the  non-performance  to  determine  an  estate  an- 
tecedently vested.  But  though  the  distinction  between 
these  two  classes  of  cases  is  sufficiently  *  obvious  in  [797] 
its  consequences,  yet  it  is  often  difficult,  from  the  am- 
biguity and  vagueness  of  the  language  of  the  will,  to  ascertain 
whether  the  one  or  the  other  is  in  the  testator's  contemplation  ; 
i.  e.  whether  he  intend  that  a  compliance  with  the  requisition 
which  he  has  chosen  to  annex  to  the  enjoyment  of  his  bounty, 
shall  be  a  condition  of  its  acquisition,  or  merely  of  its  retention.^ 

As  on  questions  of  this  nature  general  propositions  afford  but 
little  assistance  in  dealing  with  particular  cases  of  difficulty,  (d) 
we  shall  proceed  to  the  immediate  consideration  of  the  cases ; 
adducing  some  instances,  first,  of  conditions  precedent ;  and, 
secondly,  of  conditions  subsequent. 

In  an  early  case,  (e)  where  a  man  devised  a  term  to  A  if  he 
lived  to  the  age  of  twenty-five,  and  paid  to  his  eldest  brother  a 
certain  sum  of  money,  it  was  agreed  that  no  estate  passed  until 
that  age,  and  payment  of  the  money. 

So  where  (/)  A.  charged  his  real  estate  with  £500,  to  be  paid 
to  his  sister  H.  within  one  month  after  her  marriage,  but  so  as 
she  married  with  the  approbation  of  his  brother  J.,  if  living ; 
and,  in  case  she  married  without  his  consent,  the  £500  was  not 

(a)  1  Co.  Litt.  236,  b. 

(6)  But  as  to  the  equitable  relief  afforded  in  such  cases,  see  Hayes  v.  Hayes, 
Knch,  231 ;  and  cases  cited  and  commented  on ;  Hayes  &  Jarm.  Cone.  Wills,  (3d 
ed.)  398. 

(c)  See  last  chapter. 

(rf)  But  see  some  general  rules  laid  down  by  Willes,  C.  J.,  in  Acherley  v.  Vernon, 
Willes's  Rep.  153. 

(e)  Johnson  v.  Castle,  Winch,  116 ;  S.  C.  8  Vin.  104,  pi.  2. 

(/)  Eeeves  v.  Heme,  5  Vin.  Ab.  ,343,  pi.  41. 


1  See  Wheeler  v.  Walker,  2  Conn.  196  ;  Tower's  Appropriation,  9  Watts  &  S.  103  ; 
Fox  V.  Phelps,  17  Wendell,  393  ;  Hapgood  v.  Houghton,  22  Pick.  480. 

2  It  is  a  well  established  rule  of  construction  of  wills,  that  no  form  of  words  will 
constitute  a  condition  precedent,  when  the  intentions  of  the  testator,  to  be  collected 
from  every  part  of  the  will,  clearly  indicate  a  different  purpose.  Stark  v.  Smiley,  25 
Maine,  201. 
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to  be  raised.  H.  married  in  the  lifetime  of  J.,  and  without  his 
consent ;  and  it  was  held,  that  this  being  a  condition  precedent, 
nothing  vested. 

Again,  where  (a)  V.  devised  to  his  sister  A.  a  rent- 
[  798  ]  charge,  to  be  paid  half-yearly  out  of  the  rents  oi  *  his 
real  estate,  during  her  life ;  and,  by  a  codifcil,  declared 
that  what  he  had  given, to  her  should  be  accepted  in  satisfaction 
of  all  she  might  claim  out  of  his  real  or  personal  estate,  and 
upon  condition  that  she  released  all  her  right  or  claim  thereto, 
to  his  executors.  The  Court  held,  it  was  a  condition  precedent, 
and  that  an  action,  which  the  husband,  as  administrator  had 
brought  for  the  arrears,  could  not  be  sustained.  WiUes,  C.  J., 
observed,  that  no  words  necessarily  made  a  condition  precedent ;  ^ 
but  the  same  words  would  make  a  condition  either  precedent 
or  subsequent,  according  to  the  nature  of  the  thing,  and  the 
intent  of  the  parties.^  If,  therefore,  a  man  devised  one  thing 
in  lieu  or  consideration  of  another,  or  agreefl  to  do  anything,  or 
pay  a  sura  of  money  in  consideration  of  a  thing  to  be  done,  in 
these  cases  that  which  was  the  consideration  was  looked  upon 
as  a  condition  precedent.  There  was  (he  said)  no  pretence  for 
saying,  in  the  present  case,  that  the  devisee  could  not  perform 
the  condition  before  the  time  of  payment  of  the  annuity;  for 
the  first  payment  was  not  to  be  untilsLx  months  after  the  tes- 
tator's decease,  and  she  might  as  well  release  her  right  in  six 
months,  as  at  any  future  time,.  Besides,  the  penning  of  the 
clause  afforded  another  very  strong  argument  that  this  was  in- 
tended to  be  a  condition  precedent ;  for  all  the  words  were  in 
the  present  tense.     The  testator  willed  that  this  annuity  be  ac- 

(a)  Achei-ley  v.  Vernon,  Willes's  ^ep.  153.  See  also  Gillett  w.  Wray,  1  P.  W. 
384  ;  Harvey  w.  Aston,  1  Atk.  361. 

1  See  Johnson  v.  Reed,  9  Mass.  78,  83  ;  Gardiner  v.  Corson,  15  Mass.  500,  503 ;  4 
Kent,  (5th  ed.)  124,  125;  Finlay  v.  King,  3  Peters,  346  ;  Barruso  v.  Madan,  2  Johns. 
145 ;  Courcier  v.  Graham,  1  Ham.  330 ;  7  Gill  &  Johns.  240 ;  Tileston  v.  Newell,  13 
Mass.  406 ;  Barry  v.  Alsbury,  6  Litt.  151. 

2  See  Wells  v.  Smith,  2  Edwards,  78;  Campbell  v.  McDonald,  10  Watts,  179. 
Conditions  precedent  are  such  as  must  happen  or  be  performed  before  the  estate 
can  vest  or  be  enlarged.  Vanhorne  v.  Dorrance,  2  Dall.  317,  per  Patterson,  J. 
And  where  an  act  is  previous  to  any  estate,  and  that  act  consists  of  several  particu- 
lars, every  particular  must  be  performed  before  the,  estate  can  vest  or  take  effect.  lb. 
Even  though  a  condition  precedent  becomes  impossible,  yet  no  estate  or  interest 
grows  therefrom.  lb.  See  Moakley  v.  Biggs,  19  Johns.  71,  72;  Taylor  v.  BuUen,  6 
Cowen,  627. 

A  devisee  cannot  avail  himself  of  the  invalidity  of  a  condition  precedent  in  a 
devise.  Taylor  v.  Mason,  9  Wheat.  350,  per  Marshall,  C.  J.  Where  one  takes  an 
estate  with  power  to  sell,  depending  on  a  contingency,  the  happening  of  the  contin- 
gency is  a  condition  precedent  to  his  right  to  sell.  A  deed  made  by  him  before  is 
void.  Minot  v.  Prescott,  14  Mass.  496.  A  testator  bequeathed  to  his  wife  the 
income  of  his  estate,  and  if  not  sufficient  to  support  her  comfortably,  then  power 
was  given  Mer  to  sell  any  of  his  estate  for  that  purpose.  It  was  held  that  the  power 
to  sell  depended  on  the  insufficiency  of  the  income;  and  that,  if  it  were  sufficient, 
the  sale  would  be  void.  Minot  v.  Prescott,  14  Mass.  496.  See  Roberts  v.  Whiting,, 
16  lb.  186. 
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cepted  in  satisfaction  and  upon  condition  that  "  she  release," 
which  is  just  the  same  as  if  he  had  said,  "  I  give  her  the  annuity, 
she  releasing,"  which  expression  had  been  always  holden  to 
make  a  condition  precedent,  as  appeared  from  Large 
V.  Cheshire,  {a)  where  a  man  *  agreed  to  pay  J.  S.  £50,  [  799  ] 
he  making  plain  a  good  estate  in  certain  lands. 

Again,  in  the  case  of  Randall  v.  Paine,  (b)  where  a  testator, 
after  giving  certain  legacies  to  J.  and  M.,  added,  "  If  either  of 
these  girls  should  marry  into  the  families  of  G.  or  R.,  and  have 
a  son,  I  give  all  my  estate  to  him  for  life,  (with  remainder  over ;) 
and  if  they  shall  not  marry,  then  he  gave  the  same  to  other  per- 
sons. Lord  Thurlow  held  this  to  be  a  condition  precedent ;  and 
that  nothing  vested  [in  the  devisees  over]  while  the  performance 
of  the  condition  by  J.  or  M.  was  possible,  which  was  during 
their  whole  lives ;  (c)  and  that  their  having  married  into  other 
families  did  not  preclude  the  possibility  of  their  performing  the 
condition,  as  they  might  survive  their  first  husbands. 

So,  in  the  case  of  Lester  v.  Garland,  [d)  where  L.,  by  his  will, 
bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon 
trust,  that,  in  case  his  sister  S.  should  not  intermarry  with  A. 
before  all  or  any  of  the  shares  thereafter  given  to  her  children 
should  become  payable ;  and  in  case  his  sister  should,  within 
six  calendar  months  after  his  decease,  give  such  security  as  his 
trustees  should  approve  of,  that  she  would  not  intermarry  with 
A. ;  or  in  case  she  should  so  marry,  after  all  or  any  of  the  shares 
bequeathed  to  her  children,  should  be  paid  to  him,  her,  or  them, 
that  she  would,  within  six  calendar  months  after  such  marriage, 
pay  the  amount,  or  cause  such  child  or  children  who  should 
have  received  his,  her,  or  their  share  or  shares,  to  refund ;  then, 
and  not  otherwise,  the  trustees  were  directed  to  pay 
such  residuary  estate  to  the  eight  *  children  of  P.  at  [  800] 
the  age  of  twenty-one,  or  marriage,  with  benefit  of  sur- 
vivorship ;  and  the  testator  provided,  that  in  case  his  said  sister 
should  intermarry  with  A.  before  all  or  any  of  the  shajes  should 
be  payable,  or  should  refuse  to  give  such  security  as  aforesaid, 
then  he  directed  £1000  a-piece  only  to  be  paid  to  the  children ; 
and  subject  thereto,  gave  his  residuary  estate  to  the  children  of 
another  sister.  It  was  agreed  that  this  was  a  condition  prece- 
dent ;  and  the  only  question  was,  whether  the  contemplation  of 
the  six  months  was  inclusive  or  exclusive  of  the  day  of  the  tes- 
tator's decease,  he  having  died  on  the  12th  of  January,  and  the 
security  having  been  given  on  the  12th  of  July.  Sir  W.  Grant, 
M.  R.,  considered  that  the  reason  of  the  thing  required  the  ex- 

(o)  1  Vent.  147. 

(b)  1  B.  C.  C.  55. 

(c)  As 'to  this,  see  Page  v.  Hayward,  2  Salk.  571,  stated  infra,  p.  802;  Lowe  v. 
Manners;  5  Barn.  &  Aid.  517. 

(d)  15  Ves.  248. 
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elusion  of  the  day,  as  the  legatee  could  not  reasonably  be  sup- 
posed to  have  any  opportunity  of  beginning,  on  the  day  of  L.'s 
death,  the  deliberation  which  was  to  govern  the  election  ulti- 
mately to  be  made. 

So,  in  Ellis  v.  Ellis,  {a)  where  a  testator  bequeathed  to  his 
granddaughter,  "  if  she  be  unmarried,  and  does  not  marry  with- 
out the  consent  of  my  trustees,"  the  sum  of  £400 ;  one  moiety 
to  be  paid  upon  her  marriage,  if  her  marriage  should  be  made 
with  consent,  and  the  other  in  one  year  afterwards ;  but  if  she 
were  then  married,  or  should  marry  without  such  consent,  then 
the  £400  to  «  sink  in  the  personal  fortune."  Lord  Redesdale 
was  of  opinion  that  marriage  was  a  condition  precedent,  and 
that  the  legacy  was  whoUy  contingent  until  that  event* 
[  801  ]  *  One  of  the  earliest  examples  of  a  condition  subse- 

quent in  wills,  is  afforded  by  the  case  of  Woodcock  v. 
Woodcock,  [b)  where  W.  devised  a  leasehold  house  to  J.  for  her 
life  ;  and  if  she  died  before  S.,  then  that  S.  should  have  it  upon 
such  reasonable  composition  as  should  be  thought  fit  by  his 
overseers,  (i.  e.  his  executors,)  allowing  to  his  other  executors 
such  reasonable  rates  as  should  be  thought  meet  by  his  over- 
seers. '  It  was  agreed  by  the  Court  that  this  condition  was  sub- 
sequent,^ as  the  overseers  might  make  agreement  with  him  at 
any  time. 

So,  in  Popham  v.  Bambfield}  (c)  where  one  R.  devised  real 
estate  to  trustees  for  payment  of  debts,  and  after  his  debts  paid, 
then  in  trust  for  A  and  his  heirs  male ;  but  declared  that  A 
should  have  no  benefit  of  this  devise,  unless  his  father  should 
settle  upon  him  a  certain  estate ;  and  in  default  thereof,  or  if  A 

(a)  1  Sch.  &  Lef.  1.  Compare  this  case  with  Wheeler  v.  Bingham,  3  Atk.  364. 
See  farther,  as  to  conditions  precedent,  Pry  v.  Porter,  1  Cb.  Caa.  132  ;  Lamphill  v. 
Bayly,  Pre.  Ch.  562  ;  Patten  v.  Reddy,  1  Wils.  36 ;  Elton  v.  Elton,  Id.  159  ;  Garbet 
V.  Hilton,  1  Atk.  381 ;  Reynish  v.  Martin,  3  Atk.  330 ;  Longw.  Dennis,  4  Burr.  2052  j 
Stackpole  v.  Beaumont,  3  Ves.  89. 

(6)  CrO.  El.  795. 

(c)  1  Vern.  79  ;  S.  C.  1  Eq.  Ca.  Ab.  108,  pi.  2. 

1 A  devise  of  land,  "  for  the  purpose  of  building  a  school-house,  for  the  use  of  a 
school,  provided  it  be  built"  on  a  certain  site,  is  on  a  condition  subsequent.  Hayden 
V.  Stonghton,  5  Pick.  528. 

So  of  a  devise  of  land  to  a  town,  to  use  and  improve  forever,  and  not  to  be  sold, 
but  rented  out,  and  the  rents  applied  to  the  ministry  of  the  town.  Brigham  v.  Shat- 
tuck,  10  Pick.  309. 

Where  there  is  a  general  devise  in  words  importing  a  present  interest,  in  a  will 
making  no  other  disposition  of  the  property,  on  a  condition  that  may  be  performed  at 
any  time,  the  condition  is  subsequent.  Einley  v.  King,  3  Peters,  376.  See  Taylor  v. 
Mason,  9  Wheat.  325.  If  a  testator  devises  his  estate  to  his  wife,  "  to  hold  the  same 
to  her  and  her  heirs  forever,  on  condition,  however,  that  my  said  wife  shall  support 
and  maintain  in  a  comfortable  and  suitable  manner  my  much  honored  and  now  aged 
and  infirm  mother,  should  my  mother  survive  me,"  the  devise  is  upon  a  condition 
subsequent,  and  the  estate  is  subject  to  forfeiture  for  neglect  of  performance.  Mar- 
wick  V.  Andrews,  25  Maine,  525.  The  devisee  becomes  entitled  to  enter  upon  and 
enjoy  the  estate  until  forfeited ;  and  no  one  can  take  advantage  of  a  breact  of  such 
condition,  and  make  an  entry  to  create  a  forfeiture  of  the  estate,  but  an  hei>at-law  of 
the  deviser.    lb. 
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died  without  issue,  then  over.  It  was  held,  that  this  was  a  con- 
dition subsequent,  and  was  performed  by  the  father  devising  his 
estate  to  the  son. 

So,  in  the  case  of  Peyton  v.  Bury,  (a)  where  one  bequeathed 
the  residue  of  his  personal  estate  to  S.,  provided  she  married 
with  the  consent  of  A  and  B,  his  executors  in  trust,  and  if  S. 
should  marry  otherwise,  he  bequeathed  the  said  residuum  to  W. 
A  died  ;  after  which  S.  married  without  the  consent  of  B.  The 
M.  R.  observed,  it  was  very  clear  that,  in  the  nature  of  the  thing, 
and  according  to  the  intention  of  the  testator,  this  could  not  be 
a  condition  precedent ;  for,  at  that  rat^,  the  right  to  the  residue 
might  not  have  vested  in  any  person  whatever  for  twenty  or 
thirty  years  after  the  testator's  death,  since  both  the 
executors  might  have  lived,  and  S.  *  have  continued  so  [  802  ] 
long-  unmarried,  during  all  which  time  the  right  of  the 
residue  could  not  be  said  to  be  [beneficially]  in  the  executors, 
they  being  expressly  mentioned  to  be  but  executors  in  trust,  (b) 
In  this  case,  he  observed,  the  bequest  over  showed  what  the  tes- 
tator meant,  by  making  marriage  with  consent  a  condition  in 
the  previous  gift,  namely,  that  mamage  without  consent  was  to 
be  a  forfeiture.  The  case  seems  somewhat  analogous,  in  prin- 
ciple, to  those  (c)  in  which  a  devise  or  bequest,  if  the  object  shall 
attain  a  certain  age,  with  a  gift  over  in  case  he  shall  die  under 
that  age,  has  been  held  to  be  immediately  invested. 

Again,  in  Page  v.  Hayward,  (d)  where  a_  testator  devised 
lands  to  M.  and  the  heirs  male  of  her  body,  upon  condition  that 
she  married  a  Searle ;  and  in  default  of  both  conditions,  he  de- 
vised the  lands  to  E.  in  the  same  manner,  with  remainders  over : 
it  was  held,  that  M.  and  B.  took  estates  tail,  which  did  not 
determine  by  marrying  another  person,  inasmuch  as  they  might 
survive  their  first  husband,  and  marry  a  Searle.  In  this  case, 
the  limitation  was,  in  effect,  and  seems  to  have  been  regarded 
by  the  Court,  as  a  devise  in  special  to  M.  and  B.  successively, 
i.  e.  to  them,  and  the  heirs  male  of  their  bodies,  begotten  by  a 
Searle. 

So,  in  the  more  recent  case  of  Aislabie  v.  Rice,  (e)  where  a 
testator  devised  certain  land  and  furniture  to  H.  and  her  assigns 
for  her  life,  in  case  she  continued  unmarried ;  and,  after  her  de- 
cease, he  devised  the  lands  and  furniture  to  such  persons  as  she 
should  by  deed  or  will  appoint,  and  for  want  of  ap- 
pointment, then  over ;  but  in  *  case  H.  should  marry  in  [  803  ] 
the  lifetime  of  the  testator's  wife,  and  with  her  consent, 

(a)  2  p.  W.  626.     See  also  Gulliver  v.  Ashby,  4  Burr.  1929,  stated  post,  805. 

(6)  Nor  would  the  intermediate  beneficial  interest  have  belonged  to  them,  if  they 
had  not.  It  would  have  gone  in  augmentation  of  the  contingently  disposed-of  resi- 
due. 

(c)  Supra,  738. 

{d)  2  Salk.  570. 

(e)  Madd.  256. 
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or,  after  her  death,  with  the  consent  of  A  and  B  or  the  survi- 
vor, then  H.  should  enjoy  the  lands  and  furniture  in  the  same 
manner  as  she  would  have  done  if  she  had  continued  unmarried. 
The  testator's  wife  and  A  and  B,  all  died ;  after  which  H.  mar- 
ried. She  and  her  husband  sold  the  property  in  question ;  and 
the  purchaser  objecting  to  the  title,  Sir  W.  Grant,  M.  R.,  sent  a 
case  to  the  Common  Pleas,  on  the  question  as  to  what  estate  H. 
took  under  the  wilL  The  Court  certified  that  H.  took  an  estate 
for  life,  with  a  power  of  appointment  over  the  fee,  subject,  as  to 
her  life-estate  only,  to  the  condition  of  her  remaining  sole  and 
unmarried,  which  condition  was  qualified  by  the  proviso,  that  a 
marriage  with  the  consent  of  the  persons  mentioned  should  not 
determine  her  life  estate ;  that  the  condition  was  a  condition 
subsequent,  and  as  the  compliance  with  it  was,  by  the  deaths  of 
those  persons,  become  impossible  by  the  act  of  God,  her  estate 
for  life  became  absolute,  (a)  and  she  might  execute  the  power. 
Sir  John  Leach,  V.  C,  in  conformity  to  this  certificate,  decreed 
a  specific  performance  of  the  contract.  The  Court  must  in  this 
case  have  considered  the  limitation  as  being,  in  effect,  a  devise 
of  an  entire  estate  for  life,  subject  to  the  condition  of  marrying 
(if  at  all)  with  consent,  which,  being  rendered  impracticable  by 
the  death  of  the  persons  whose  consent  was  required,  the  estate 
became  absolute ;  not  (as  the  language  would  seem  to  imply)  a 
devise  of  two  distinct  estates,  the  one  to  cease  on  marriage  un- 
der any  circumstances,  and  the  other  to  commence  on  marriage 
with  consent. 

Of  course  where  an  interest  is  given  to  certain  per- 

[  804  ]      sons  *  with  a  direction  that,  on  a  prescribed  event,  as 

their  marriage  without  consent,  it  shall  be  forfeited ; 

such  a  direction  operates  merely  to  divest,  and  not  to  prevent 

the  vesting  of,  the  interest  so  given,  (b) 

It  would  seem,  from  the  preceding  cases,  that  the  argument 
in  favor  of  the  condition  precedent,  is  stronger  where  a  gross 
sum  of  money  is  to  be  raised  out  of  land,  (c)  than  where  it  is  a 
demise  of  the  land  itself ;  where  a  pecuniary  legacy  is  given, 
than  a  residue ;  (d)  where  the  nature  of  the  interest  is  such  as  to 
allow  time  for  the  performance  of  the  act  before  its  usufructory 
enjoyment  commences,  than  where  not ;  (e)  where  the  condition 
is  capable  of  being  performed  instanter,  than  where  time  is  re- 
quisite for  the  performance ;  (/)  while,  on  the  other  hand,  the 
circumstance  of  a  definite  time  being  appointed  for  the  per- 

(a)  As  to  this,  see  infra. 

(6)  Lloyd  V.  Branton,  3  Mer.  108. 

(c)  Indeed,  such  cases  seem  to  fall  a  fortiori  under  the  principle  of  the  cases  (referred 
to,  ante,  756,)  in  which  such  charges  were  held  to  fail,  from  the  death  of  the  devisee 
before  the  time  of  payment. 

(d)  Peyton  v.  Bury,  2  P.  W.  626,  ante,  801. 

(e)  Acherley  v.  Vernon,  Willes,  1 53. 

(/)  Gulliver  d.  Corrie  v.  Ashby,  4  Burr.  1940. 
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formance  of  the  condition,  but  none  for  the  vesting  of  the 
estate,  favors  the  supposition  of  its  being  a  condition  subse- 
quent, (a) 

It  is  often  difficult,  from  the  absence  of  declared  intention  on 
the  point,  to  determine  what  is  the  period  allowed  for  the  per- 
formance of  a  condition,!  i.  e.  whether  the  devisee  is  bound  to 
perform  the  act  within  a  convenient  time  after  the  vesting  of  the 
interest,  or  has  his  whole  life  for  its  performance.^  One  of  these 
conclusions  seems  to  be  inevitable  ;  for  the  nature  of  the 
case  hardly  admits  of  any  other  alternative.  In  *  Gul-  [  805  ] 
liver  V.  Ashby,  (6)  a  devise  in  tail  was  declared  to  be 
upon  condition  that  the  devisee  assumed  a  certain  name ;  and 
the  Court  held  the  estate  not  to  be  forfeited  by  non-performance 
three  years  after  the  estate  devolved  upon  him,  when  he  suffered 
a  coinmon  recovery ;  though  some  of  the  expressions  in  the  will 
certainly  favored  a  more  rigid  construction  ;  the  testator's  requi- 
sition being,  that  whenever  it  should  happen  that  the  estate 
should  come  to  any  of  the  persons  thereinbefore  named,  (there 
being  several  successive  limitations,)  the  person  or  persons  to 
whom  the  same  should  from  time  to  time  descend  or  come,  did 
and  should  "  then  "  change,  &c.  As  the  estate  was  not  divested 
at  the  time  of  the  recovery,  of  course  such  recovery  destroyed 
the  condition  ;  which  leads  us  to  observe,  that  to  render  effect- 
ual such  conditions  imposed  upon  tenants  in  tail,  they  should 
(so  far  as  is  practicable,  consistently  with  the  rule  against  per- 
petuities,) be  made  to  precede  the  vesting ;  for  if  subsequent, 
whether  accompanied  by  a  devise  over  or  not,  they  are,  as  we 
have  seen,  liable  to  be  defeated  by  the  act  of  the  person  to 
whose  estate  they  are  annexed,  (c) 

Conditions  precedent  and  subsequent  differ  considerably  in 
regard  to  the  effect  of  events  rendering  the  performance  of  them 
impracticable.^ 

It  is  clear,  that  where  a  condition  precedent  becomes 
impossible  to  be  performed,  even  though  there  be  *  no      [  806  ] 

(a)  Thomas  v.  Howell,  1  Salk.  1 70,  as  to  which,  see  infra.  ' 

(5)  1  W.  Blackst.  607;  S.  C.  4  Burr.  1929.  In  the  recent  case  of  Davies  v. 
Lowndes,  2  Scott,  67,  in  the  event  of  the  testator's  lawful  heir  not  being  found  within 
a  year  after  his  decease, he  devised  certain  lands  to  A,  "upon  condition  he  changes  his 
name  to  S."  A  did  not  change  his  name  to  S.  within  the  year,  but  he  did  so  after  the 
date  of  a  final  decree  in  a  suit  in  chancery,  which  gave  him  the  possession  of  the  prop- 
erty ;  and  this  was  adjudged  sufficient. 

(c)  Page  V.  Hayward,  Salk.  570 ;  Watson  v.  Earl  of  Lincoln,  Amb.  328 ;  Driver  d. 
Edgar  v.  Edgar,  Cowp.  379. 


1  Where  real  estate  was  conveyed  on  condition  that  the  grantee  should  remove  a 
mortgage,  and  no  time  was  fixed  for  so  doing,  by  the  parties,  it  was  held  that  the  con- 
dition must  be  performed  within  a  reasonable  time.  Ross  v.  Tremalne,  2  Metcalf,  495 
See  Carter  v.  Carter,  14  Pick.  424. 

2  Finlay  v.  King,  3  Peters,  346. 
»  2  Story,  Eq.  Jur.  }  1306. 
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default  or  laches  on  the  part  of  the  devisee  himself;  the  devise 
fails.i 

Thus,  where  (a)  a  testator,  being  seised  in  fee  of  certain 
lands,  and  of  other  lands  for  life,  under  the  will  of  C,  devised 
both  estates  to  trustees,  to  be  conveyed  to  other  trustees,  to  the 
use  of  E.  (who  was  tenant  in  tail  next  in  remainder  under  the 
will,)  for  life  ;  remainder  to  his  first  and  other  sons  in  tail  male, 
remainders  over.  The  devise  was  upon  express  condition  that 
R.  should,  within  six  months,  suffer  a  recovery,  and  bar  the  re- 
mainders in  C's  will,  and  convey  aU  her  estates  to  such  uses, 
&c.,  as  were  declared  by  his  (testator's)  will,  as  to  his  own 
estates,  and  no  conveycmce  of  his  estates  was  to  be  made  before 
R.  had  suffered  the  recovery ;  and,  in  default  of  his  suffering 
such  recovery,  to  convey  his  (testator?s)  estates  to  other  uses. 
He  also  directed  R.  to  take  the  name  of  C,  and  declared  this 
to  be  a  condition  precedent  to  the  vesting  of  his  estate.  R.,  on 
the  testator's  death,  entered,  and  was  preparing  to  suffer  the 
recovery,  when  he  died.  Sir  Lloyd  Kenyon,  M.  R.,  appeared 
to  consider  this  to  be  in  the  nature  of  a  condition  precedent; 
and  decreed,  that  the  act  directed  by  the  testator  not  being 
done,  the  estates  created  by  him  never  arose.  In  answer  to  the 
argument  that  there  was  scarcely  an  opportunity,  and  that  there 
was  no  neglect,  and  that  if  it  was  prevented  by  the  act  of  God, 
it  should  be  held  as  done,  his  Honor  said,  that  there  were  many 
cases  where  the  act  is  rendered  impossible  to  be  done,  and  yet 
the  estate  should  not  vest ;  as,  an  estate  given  to  A,  on  condi- 
tion that  he  shall  enfeoff  B  of  Whiteacre,  and  B  refuses  to 
accept,  the  estate  would  not  vest  in  A. 

On  the  other  hand,  it  is  clear,  that  if  performance  of  a  condi- 
tion subsequent  be  rendered  impossible,  the  estate  to  which  it  is 
annexed  becomes  by  that  event  absolute.^ 

Thus,  in  the  case  of  Thomas  v.  Howell,  (&)  where  one  devised 
to  his  eldest  daughter,  on  condition  that  she  should  marry  his 
nephew  on  or  before  she  attained  the  age  of  twenty-one  years. 
The  nephew  died  young ;  and  after  his  death,  the  devisee,  being 

(o)  Koundel  v.  Currier,  2  B.  C.  C.  67;  S.  C.  1  Wils.  159.  See  also  Bertie  !7.  Falk- 
land, 3  Ch.  Gas.  129  ;  2  Vem.  340;  1  Eq.  Ca.  Ab.  110,  pi.  10. 

(b)  1  Salk.  170.  See  also  Aislable  v.  Rice,  3  Madd.  256;  S.  C.  C.  B.  3  J.  B. 
Moore,  358. 


1  See  ante,  672,  note  ('■') ;  Wells  v.  Smith,  2  Edw.  78 ;  4  Kent,  {5th  ed.)  125. 

2  See  2  Story,  Eq.  Jar.  5  1304,  et  seg.;  4  Kent,  (5th  ed.)  129,  130;  Merrill  v. 
Emery,  10  Pick.  507  ;  Hughes  v.  Edwards,  9  Wheat.  489. 

A  condition,  in  view  of  the  common  law,  is  regarded  as  impossible,  only  when  it 
cannot  by  any  human  means  take  eiFect.  But  if  it  be  only  in  a  high  degree  improba- 
ble, and  such  as  it  is  beyond  the  power  of  the  obligee  to  effect,  it  is  then  not  deemed 
impossible.    2  Story,  Eq.  Jur.  §  1305. 

If  a  grant  is  madron  a  condition  subsequent,  and  the  performance  becomes  im- 
possible by  the  act  of  the  grantor,  the  condition  is  void.  U.  States  v.  Arredondo,  6 
Peters,  691,  745 ;  S.  P.  Whitney  v.  Spencer,  4  Cowen,  39. 
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then  under  twenty-one,  married  another.  It  was  held,  that  the 
condition  was  not  broken,  its  performance  having  been  impos- 
sible by  the  act  of  God.  It  is  not,  indeed,  expressly  stated  in 
this  case  that  the  Court  held  the  condition  to  be  subsequent; 
but,  as  it  seems  fairly  to  bear  that  construction,  and  the  decis- 
ion would  otherwise  stand  opposed  to  the  doctrine  under  con- 
sideration, it  may  reasonably  be  inferred  that  such  was  the 
opinion  of  the  Court. 

It  is  far  from  clear,  however,  that  this  principle  applies  even 
to  conditions  subsequent,  if  the  property  be  given  over  on  non- 
performance. The  rule,  indeed,  has  been  often  laid  down  in 
very  general  terms  ;  and  the  case  of  Graydon  v.  Hicks,  (a) 
might  seem  to  countenance  its  application  even  to  such  a  case. 
A  testator  there  gave  £1000  to  his  only  daughter  M.,  to  be 
paid  at  her  age  of  twenty-one,  or  day  of  marriage,  provided  she 
married  with  the  consent  of  his  executors ;  but,  in  case  she  died 
before  the  money  became  payable  upon  the  conditions  afore- 
said, then  he  gave  the  same  over.  The  executors  died.  M.  after- 
wards married ;  and  Lord  Hardwicke  held,  that  the  death  of 
the  persons  whose  consent  was  necessary,  relieved  her  from  the 
restriction. 

It  does  not  appear  whether  the  claimant  had  reached 
the  *  age  of  twenty-one  ;  but  it  will  be  observed  that  [  808  ] 
marriage  with  consent  was  not  the  only  condition  on 
which  the  legacy  was  to  be  payable ;  (b)  it  only  accelerated  the 
payment ;  so  that  it  was  impossible  for  the  Court  to  declare,  as 
was  asked,  that  the  legacy  was  forfeited  by  marriage  without 
consent.  This  case,  therefore,  leaves  the  question  untouched. 
Unless  a  direct  authority  can  be  shown  for  extending  to  the 
cases  suggested,  the  doctrine,  that  estates  subject  to  conditions 
subsequent,  become  absolute  by  the  effect  of  events  rendering 
the  performance  impracticable,  it  is  conceived  the  Courts  would 
be  reluctant  to  apply  it  to  such  cases.  Where  property  is  de- 
vised to  a  person,  with  a  proviso  divesting  his  estate  in  favor  of 
another,  if  he  (the  first  devisee)  do  not  marry  A,  or  do  not 
enfeoff  A  of  Whiteacre,  within  a  given  period,  and  A  in  the 
mean  time  dies,  or  refuses  to  marry  the  devisee,  or  be  enfeoffed 
of  Whiteacre,  these  are  contingencies  inseparably  incident  to 
such  a  condition,  and  may  therefore  be  supposed  to  have  been 
in  the  testator's  contemplation  when  he  imposed  it ;  and  having 
said  that  the  estate  shall  be  divested  in  case  the  act  be  not  per- 
formed, (not  merely  on  its  not  being  attempted  to  be  performed,) 
he  is  presumed  to  mean  that  it  shaU  be  divested  if  the  act,  under 
whatever  circumstances,  is  not  performed,  though  it  may  have 
been  rendered  impracticable  by  events  over  which  the  devisee 
has  no  control.     But  it  may  be  said  that  this  reasoning  applies 

(a)  2  Atk.  16.    Also  Peyton  v.  Bury,  2  P.  W.  626  ;  but  see  infra. 
(6)  See  King  v.  Withers,  1  Eq.  Ca.  Ab.  112,  pi.  10. 
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to  all  cases  of  conditions  subsequent,  as  well  those  which  are 
not  as  those  which  are,  accompanied  by  a  gift  over  5  and  that, 
in  regard  to  the  former,  the  doctrine  in  question  is  fully  estab- 
lished. The  stronger  argument,  therefore,  in  favor 
[  809  ]  *  of  the  distinction  suggestcid,  because  it  is  applicable 
exclusively  to  the  latter  class  of  cases,  is,  that  where 
there  is  a  devise  over  on  non-performance,  the  Court,  by  mak- 
ing the  estate  of  the  first  devisee  absolute,  would  take  the  prop- 
erty from  the  substituted  devisee,  in  am,  event  in  which  the  testa- 
tor has  given  it  to  him.  If  the  gift  had  been  simply  to  B,  in 
case  A  do  not  marry  C,  or  enfeoff  C  of  Whiteacre,  it  could 
not  have  been  maintained  for  an  instant  that  B's  estate  did 
not  arise,  in  the  event  of  the  death  or  refusal  of  C ;  and  why 
should  the  result  be  different  because  A  happens  to  be  the  prior 
devisee?  There  seems  to  be  no  solid  ground  for  treating,  with 
such  unequal  regard,  these  respective  objects  of  the  testator's 
bounty ;  and  the  cases  on  marriage  condition  affords  (as  we 
shall  presently  see)  abundance  of  authority  for  the  principle 
which  ascribes  this  kind  of  efficiency  to  a  bequest  over. 

Here  it  may  be  observed,  that  where  the  devisee,  on  whom  a 
condition  affecting  real  estate  is  imposed,  is  also  the  heir-at-law 
of  the  testator,  it  is  incumbent  on  any  person  who  would  take 
advantage  of  the  condition,  to  give  him  notice  thereof;  for  as 
he  has,  independently  of  the  will,  a  title  by  descent,  it  is  not 
necessarily  to  be  presumed,  from  his  entry  on  the  land,  that  he 
is  cognizant  of  the  condition  {a)  and  the  fact  of  notice  must  be 
proved  ;  it  will  not  be  inferred,  [b) 

II.  Conditions  that  are  repugnant  to  the  estate  to  which  they 
are  annexed,  are  absolutely  void.^  Thus,  if  a  testator,  after  giv- 
ing an  estate  in  fee,  proceeds  to  qualify  the  devise  by  a 
[  810  ]  proviso  or  condition,  which  is  of  *  such  a  nature  as 
to  be  incompatible  with  the  absolute  dominion  and 
ownership,  the  condition  is  nugatory,  and  the  estate  absolute. 
Such  would,  it  is  clear,  be  the  fate  of  any  clause  providing  that 
the  land  should  forever  thereafter  be  let  at  a  definite  rent,  (c)  or 

(a)  Doe  d.  Kendrick  v.  Lord  Beanclerk,  11  East,  667. 

(6)  Doe  d.  Taylor  v.  Crisp,  8  Ad.  &  Ell.  778. 

(c)  Attorney-General  v.  Catherine  Hall,  Jacob,  395.  To  this  principle,  it  is  con- 
ceived, may  be  referred  the  case  of  Inskip  v.  Lade,  in  Chancery,  16th  Jane,  1741, 
where  a  testator,  Sir  John  Lade,  by  his  will,  dated  the  17th  August,  1739,  devised  all 
his  real  estate  to  certain  trustees,  their  heirs  and  assigns,  to  the  use  of  his  cousin 
John  Inskip,  for  life,  with  remainder  to  the  use  of  the  trustees  for  the  life  of  John 
Inskip,  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  first  and, 
other  sons  of  John  Inskip  in  tail  male,  with  remainder  to  the  use  of  several  other  persons, 
and  their  issue,  in  strict  settlement,  in  like  manner ;  and  the  testator  directed,  that 
while  John  Inskip  should  be  under  the  age  of  twenty-six,  and  so  often  and  during  such 
time  as  the  person  for  the  time  being,  in  case  he  had  not  otherwise  directed,  would,  by  virtue 

1  4  Kent,  (5th  ed.)  131,  132;  Stockton  v.  Turner,  7  J.  J.  Marsh.  192. 
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be  cultivated  in  a  certain  manner;  this  being  an  attempt  to 
control  and  abridge  the  exercise  of  those  rights  of  enjoyment 
which  are  inseparably  incident  to  the  absolute  owner- 
ship. *  Butj^of  course^  a  direction  that  the  rents  of  the  [  811  ] 
existing  tenants  sbou^  not  be  raised,  or  that  certain 
gersons^sEoSd  be  continued  in  the  ^occupation,  (a)  "would  be 
vali3]_as  this  merely  creates  a  reservation  or  exception  out  of 
tEe^devise  in  favor  of  those  individuals. 

A  power  of  alienation  is  necessarily  and  inseparably  inciden- 
tal to  an  estate  in  fee.  If,  therefore,  lands  be  devised  to  A  and 
his  heirs,  upon  condition  that  he  shall  not  alien,  the  condition  is 
void.i  (b) 

And  a  condition  restraining  the  devisee  from  aliening  by  any 
particular  mode  of  assurance  is  bad.  Thus,  where  (c)  a  testator 
devised  lands  to  A  and  his  heirs  forever,  and  in  case  he  offered 
to  mortgage  or  suffer  a  fine  and  recovery  of  the  whole  or  any 
part,  then  to  B  and  his  heirs.  It  was  held  that  A  took  an  abso- 
lute estate  in  fee,  without  being  liable  to  be  affected  by  his  mort- 
gaging, levying  a  fine,  or  suffering  a  recovery. 

But  such  a  partial  restraint  on  the  disposing  power  of  a  tenant 
in  fee  may  be  imposed,  as  that  he  shall  not  alien  to  such  a  one, 
or  to  the  heirs  of  such  an  one,  or  that  he  shall  not  alien  in  mort- 
main.2  (d) 

It  appears,  too,  that  a  condition  imposed  on  a  devisee  in  fee, 

o/"  his  will,  have  been  entitled  to  the  said  devised  premises,  or  the  trust  thereof,  as  tenant  for 
life  in  his  own  right,  or  tenant  in  tail  male,  should  be  severally  under  the  age  of  twenty-six 
years,  his  said  tmstees  should  enter  upon  the  same  premises,  and  receive,  the  rents  and 
profits  thereof,  and  should  pay  and  apply  the  same  in  manner  therein  mentioned. 
On  the  14th  of  November,  1760,  the  Lord  Chanceller  (Northington)  sent  a  case  to  the 
Court  of  King's  Bench,  with  the  question,  whether,  upon  the  death  of  John  Inskip, 
the  cousin,  leaving  his  eldest  son  under  the  age  of  twenty-six,  the  trustees  took  any 
and  what  estate  under  the  proviso.  The  answer  of  the  Judges  was  in  the  negative ; 
and  their  certificate  was  confirmed  by  the  Lord  Chancellor,  by  a  decree  dated  the  15tli 
of  December,  1764.* 

It  does  not  appear  what  was  the  precise  ground  of  the  decision — whether  the  pro- 
viso was  adjudged  to  be  invalid,  as  being  repugnant  to  the  several  estates  confen-ed 
by  the  devise,  or  as  being  obnoxious  to  the  rule  against  perpetuities ;  on  either  ground 
it  seems  open  to  exception. 

(a)  Tibbetts  v.  Tibbetts,  19  Ves.  656. 

(6)   Co.  Litt.  206  b,  223  a. 

(c)   Ware  v.  Cann,  10  Barn.  &  Cress.  433. 

{d)  Co.  Litt.  223  a. 

*  The  writer  has  no  better  authority  for  this  case,  than  a  statement  in  an  abstract  of  title 
which  lately  came  before  him,  but  the  accuracy  of  which  he  had  no  reason  to  doubt. 


1  4  Kent,  (5th  ed.)  131,  132  ;  Newkirk  ti.  Newkirk,  2  Cains,  345;  Byng  v.  Lord 
Strafford,  5  Beavan,  558  ;  M'Williams  v.  Nisley,  2  Serg.  &  R.  513  ;  Hall  v.  Tufts,  18 
Pick.  455  ;  Schermorhorn  v.  Negus,  1  Denio,  448  ;  Gleason  v.  Fayerweather,  4  Gray, 
348  ;  Walker  v.  Vincent,  19  Penn.  State  R.  369.  A  condition  in  a  devise  of  land, 
that  the  land  shall  not  be  subject  to  conveyance  or  attachment,  is  void.  Blackstone 
Bank  v.  Davis,  21  Pick.  42 ;  Hawley  v.  Northampton,  8  Mass.  3,  6 ;  Bramhall  v. 
Ferris,  4  Kernan,  (N.  Y.)  44. 

2  See  M'Williams  v.  Nisley,  2  Serg.  &  R.  513.     . 
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not  to  alien,  except  to  a  particular  person  or  persons,  is  good. 
Thus,  where  (a)  a  testator  devised  to  his  two  daughters  A.  and 
H.  his  lands  in  the  county  of  Y.,  (subject  to  some  legacies,)  to 
hold  to  them,  their  heirs,  and  assign's,  as  tenants  in  common, 
"  upon  this  special  proviso  and  condition,  that  in  case  his  said 

daughters,  or  either  of  them,  should  have  no  lawful 
[  812]      issue,  and  then,  *and  in  such  case,  they  or  she  having 

no  lawful  issue  as  aforesaid,  should  have  no  power  to 
dispose  of  her  share  in  the  said  estates  so  above  given  to  them, 
except  to  her  sister  or  sisters,  or  to  their  children ;  and  the  testa- 
tor devised  the  residue  of  his  real  estate  to  his  said  two  daugh- 
ters in  fee.  A.  married  W.,  and  levied  a  fine  of  her  moiety, 
declaring  the  uses  in  trust  for  W.  in  fee,  and  died  without  hav- 
ing had  any  issue.  It  was  held,  that  this  occasioned  a  forfeiture 
entitling  the  heir  to  enter.  Lord  EUenborough — "  We  think 
that  the  condition  is  good  ;  for  according  to  the  case  of  Daniel 
V.  Ubley,  {b)  though  the  Judges  did  not  agree  as  to  the  effect  of 
a  devise  '  to  a  wife,  to  dispose  at  her  will  and  pleasure,  and  to 
give  to  which  of  her  sons  she  pleased ; '  Jones,  J.,  thinking  it 
gave  an  estate  for  life,  with  a  power  to  dispose  of  the  reversion 
among  the  sons;  the  other  Judges,  according  to  his  report, 
thinking  it  gave  her  a  fee  simple  in  trust  to  convey  to  any  of 
her  sons ;  yet,  in  that  case,  it  was  not  doubted  but  that  she 
might  have  had  given  her  a  fee  simple  conditional  to  convey  it 
to  any  of  the  sons  of  the  devisor;  and  if  she  did  not,  ttiat 
the  heir  might  enter  for  the  condition  broken;  which  estate 
Jones  thought  the  devise  gave,  if  it  did  not  give  a  life  estate, 
with  a  power  of  disposing  of  the  reversion  among  the  sons. 
And  Dodderidge  said,  (c)  '  he  conceived  she  had  the  fee,  with 
condition,  that  if  she  did  alien,  that  then  she  should  alien  to  one 
of  her  children ; '  and  concluded  his  argument  on  this  point,  by 
saying,  that  '  her  estate  was  a  fee,  with  a  liberty  to  alienate  it 
if  she  would,  but  with  a  condition  that  if  she  did  alienate,  then 
she  should  alienate  to  one  of  her  sons.'  And  there  is  a  case  (d) 
to  this  effect :  'A  devise  to  a  wife  to  dispose  and  employ  the 

land  on  herself  and  her  sons  at  her  will  and  pleasure : ' 
[  813  ]      *  and  Dier  and  Walsh  held  she  had  a  fee  simple,  but 

that  it  was  conditional,  and  that  she  could  not  give  it 
to  a  stranger ;  but  that  she  might  hold  it  herself,  or  give  it  to 
one  of  her  sons." 

Conditions  restraining  alienation  by  a  tenant  in  tail  are  also 
void,  as  repugnant  to  his  estate,  (e)  to  which  a  right  to  bar  the 

(o)  Doe  d.  Gill  v.  Pearson,  6  East,  173.    See  also  Muschamp  v.  Bluet,  Bridgtn. 
Bep.  132. 

(b)  Sir  W.  Jones,  137,  and  Latch.  9,  39,  134, 

(c)  Latch.  37. 

\d)  Dalison's  Reports,  58. 

\e)  Pierce  v.  Win,  1  Vent.  321. 
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entail  by  means  of  a  fine  with  proclamations,  and  the  entail  and 
the  remainders,  by  suffering  a  common  recovery,  was,  before  the 
abolition  of  these  assurances,  inseparably  incident ;  (a)  but  it  was 
held,  that  a  tenant  in  tail  might  be  restrained  from  making  a 
feoffment  or  levying  a  fine  at  common  law,  i.  e.  without  procla- 
mations, or  any  other  tortious  alienation  ;  and  also,  it  seems, 
from  grantiag  leases  under  the  Stat.  32  Henry  VIII.  c.  28.  (&) 
The  invalidity  of  any  restraint  on  the  power  of  a  tenant  in  tail 
to  enlarge  his  estate  into  a  fee  simple,  however,  being  once  estab- 
lished, it  is  of  little  avail  to  fetter  him  even  with  such  condi- 
tions as  are  (Consistent  with  his  estate,  since  he  may  at  any  time, 
by  barring  the  entail,  emancipate  himself  from  all  restrictions 
annexed  to  it.  At  one  period,  the  attempts  to  restrain  the  alien- 
ing power  of  a  tenant  in  tail  were  numerous ;  and  as  it  was 
apparent  that  it  was  too  late  to  defeat  the  estate  tail  on  the  suf- 
fering of  the  recovery,  since  by  that  act  the  condition  itself  was 
defeated,  the  next  contrivance  was  to  declare  the  estate  to  be 
determined,  on  the  tenant  in  tail  taking  any  preparatory  steps 
for  the  purpose,  as  agreeing  or  assenting  to,  or  going 
about,  any  act,  &c.,  (c)  but  which,  *  of  course,  was  [  814  ] 
equally  void  on  the  principle  abeady  stated. 

One  of  the  latest  attempts  to  interfere  indirectly  with  the 
power  of  alienation  incidental  to  an  estate  tail,  occurs  in  Main- 
waring  V.  Baxter,  {d)  where  lands  were  limited  by  deed  to  A 
for  life,  remainder  to  trustees  for  1000  years,  remainder  to  B  for 
99  years,  if  he  should  so  long  live,  remainder  to  trustees  during 
his  life,  to  preserve,  &c.,  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainders  over ;  and  the  trusts  of  the  term 
of  1000  years  were  declared  to  be,  to  the  intent  that  it  should 
not  be  in  the  power  of  any  person  to  destroy  or  prevent  the 
estate  or  benefit  of  him  or  them  appointed  to  succeed ;  and  that 
the  trustees,  after  any  contract  touching  the  alienation  of  the 
premises,  should  raise  £5000  for  the  benefit  of  the  person  whose 
estate  was  so  defeated.  It  was  held  by  Sir  R.  P.  Arden,  M.  E,., 
that  the  trusts  of  the  term  were  void,  as  being  inconsistent  with 
the  rights  of  the  tenants  in  tail. 

Here  it  may  be  noticed,  that  an  objection  is  advanced  in 
some  of  the  earlier  cases,  and  has  been  adopted  by  text-writers 
of  high  reputation,  (e)  to  conditions  or  provisos  which  are  in- 
tended to  defeat  an  estate  tail,  on  the  ground  that  the  estate  is 
declared  to  cease,  as  if  the  tenant  in  tail  were  dead,  not  as  if  he 
were  dead  without  issue  ;  or,  as  we  are  told,  would  be  most  cor- 

(a)  10  Kep.  36 ;  Fea.  C.  B.  260. 

(6)  Co.  Litt.  223  6.  ,    t,        „„  .      t 

(c    Mary  Portington's  case,  10  Rep.  36;  Corbett's  case,  1  Kep.  83  6;  Jermyn  v. 

Arscot,  cit.  1  Rep.  8,5  a ;   Mildmay's  case,  6  Rep.  40 ;  Joy  v.  Hynde,  Cro.  Jac.  696 ; 

all  stated  Fea.  C.  R.  253,  et  seq. 

(d)  5  Ves.  458.    The  same  principle  applies  to  wills. 

(e)  Fea.  C.  R.  253 ;  Harg.  &  Bult.  Co.  Litt.  223  b,  n.  132. 
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rect,  (a)  as  if  the  tenant  in  tail  were  dead,  and  there  was  a  gen- 
eral failure  of  issue  inheritable  under  the  entail.  A  limitation 
over  in  the  terms  first  mentioned,  is,  it  is  said,  contrariant,  and 
on  that  account  void,  inasmuch  as  it  amounts  to  say- 
[  815  ]  ing,  *that  the  estate  shall  be  determined  as  it  would 
be  in  an  event  which  might  not  determine  it.  But,  it 
seems  questionable,  whether  much  reliance  can  at  the  present 
day  be  placed  on  the  objection.  The  Courts  would,  it  is  con- 
ceived, supply  the  words  "without  issue,"  as  in  an  early 
case,  (b)  (the  principle  of  which  seems  not  very  dissimilar,) 
where  a  devise  to  a  person  in  tail,  with  a  limitation  over  "  if  he 
die,"  was  read,  if  he  die  without  issue.  It  is  to  be  observed, 
too,  that  in  the  cases  in  which  the  doctrine  in  question  was 
advanced,  (c)  the  proviso  was  void  on  the  ground  of  repugnancy ; 
and  it  is  remarkable,  that  even  Mr.  Fearne,  its  strenuous  advo- 
cate, completely  disregarded  the  point  in  the  opinion  given  by 
him  on  Mr.  Heneage's  will ;  (d)  the  proviso  in  which,  so  far  as 
it  respected  the  sons  of  the  tenant  for  life,  was  obnoxious  to 
this  objection. 

The  principle,  which  precludes  the  imposition  of  restrictions 
on  the  aliening  power  of  persons  entitled  to  the  inheritance  of 
lands,  applies  to  the  entire  or  absolute  interest  in  personalty. 
It  is  clear,  therefore,  that  if  a  legacy  were  given  to  a  person,  his 
executors,  administrators,  or  assigns,  with  an  injunction  _  not  to 
dispose  of  it,  the  restriction  would  be  void,  and  a  gift  over  in 
case  of  the  legatee  dying  without  making  any  disposition,  would 
be  also  rejected,  as  a  qualification  repugnant  to  the  preceding 
absolute  gift,  (e) 

Upon  the  principle  which  forbids  the  disposition  of  property 
divested  of  its  legal  incidents,  it  is  clear  that  no  ex- 
[  816  ]  eraption  can  be  created  by  the  author  of  the  gift,  *from 
its  liability  to  the  debts  of  the  donee ;  and  property 
cannot  be  so  settled  as  to  be  unaffected  by  bankruptcy  or  insol- 
vency, which  is  a  transfer,  by  operation  of  law,  of  the  whole 
estate ;  and  it  is  immaterial  for  this  purpose,  what  is  the  extent 
of  interest  conferred  by  the  gift,  the  principle  being  no  less  ap- 
plicable to  a  life  interest,  than  to  an  absolute  or  transmissible 
property.  Whatever  remains  in  the  bankrupt  or  insolvent  debtor 
at  the  time  of  his  bankruptcy  or  insolvency,  becomes  vested  in 
the  person  or  persons  on  whom  the  law,  in  such  event,  has  cast 
the  property.^ 

(a)  Mr.  Butler's  n.  Fea.  C.  K.  254. 

(6)  Anon.  1  And.  33,  pi.  88. 

(c)  Corbet'a  case,  1  Rep.  83  b;  Jermyn  v.  Arscot,  cit.  Id.  85  a;  Mildma/s  case, 
6  Bep.  40  ;  Toy  v.  Hiude,  Cro.  Jac.  696. 

Id)  Bull.  Eea.  616,  App. 

(e)  Bradley  v.  Peixoto,  3  Ves.  324,  [Sumner's  cd.  note  (a)]  |  Boss  v.  Boss,  1  Jacob 
&  Walker,  154. 

1  See  Bramhall  v.  Ferris,  4  Kernan,  (N.  Y.)  44,  45. 
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Thus,  in  Brandon  v.  Robinson,  (a)  where  a  testator,  after  de- 
vising his  real  and  personal  property  to  trustees,  upon  trust  to 
sell,  and  divide  the  produce  among  his  children,  directed  that 
the  share  of  his  son  should  be  invested  at  interest,  in  the  names 
of  the  trustees  during  his  life  ;  and  that  the  dividends  and  inter- 
est thereof,  as  the  same  became  payable,  should  be  paid  by 
them  from  time  to  time  into  his  own  proper  hands,  or  on  his 
order  and  receipt,  subscribed  with  his  own  proper  hand,  to  the 
intent  that  the  same  should  not  be  grantable,  transferable,  or 
otherwise  assignable,  by  way  of  anticipation  of  any  unreceived 
payment  or  payments  thereof,  or  of  any  part  thereof;  and,  upon 
his  decease,  the  principal,  together  with  the  interest  thereof,  to  be 
paid  and  applied  to  such  persons  as  would  be  entitled  to  any 
personal  estate  of  A's  said  son,  if  he  had  died  intestate.  The 
legatee  became  bankrupt* 

On  a  bill  filed  by  the  assignees  against  the  trustees  of  the 
will,  to  have  ,the  benefit  of  the  bequest,  the  latter  demurred.  It 
was  argued  for  the  defendants,  that  it  could  not  be  dis- 
puted that  a  testator  might  limit  a  *  personal  benefit  [  817  ] 
strictly  excluding  any  assignee  either  by  actual  assign- 
ment or  operation  of  law:  He  might  limit  the  enjoyment  up  to 
a  particular  period  or  event,  and  then  to  be  forfeited  or  transfer- 
red to  some  other  person.  If  the  testator  has  a  right  so  to  limit, 
he  may  direct  the  trustees  who  are  to  take  the  absolute  legal 
interest,  to  dispose  of  it  from  time  to  time  in  a  particular  man- 
ner, to  pay  into  the  hands  of  the  legatee  personally  from  time  to 
time,  and  to  no  other.  Such  a  disposition,  it  was  contended,  is 
not  opposed  by  any  principle  of  law  or  public  policy.  The  son 
acquires  nothing  until  each  payment  becomes  due.  When  he 
actually  receives,  and  then  only,  the  trust  is  executed  ;  and  the 
effect  of  a  decision,  that  the  payment  is  to  be  made  not  to  him 
personally,  but  to  others,  who  by  representatiori  are  become  at 
law  entitled  to  his  rights,  would  be  making  another  wiU  for  the 
testator.  It  was  contended  for  the  assignees,  that  this  case  was 
not  to  be  distinguished  from  the  case  of  a  lease  with  a  proviso 
not  to  assign  without  license,  which  would  pass  by  the  assign- 
ment under  a  commission  of  bankruptcy,  or  might  be  sold  under 
an  execution.  The  voluntary  act  is  restrained,  but  not  the  act 
of  law  in  invitum.  Lord  Eldon,  C. :  "  There  is  no  doubt  that 
property  may  be  given  to  a  man  until  he  shall  become  bank- 
rupt ;  it  is  equally  clear,  generally  speaking,  that  if  property  be 
given  to  a  man  for  his  life,  the  donor  cannot  take  away  the  inci- 
dents to  a  life  estate ;  and  a  disposition  to  a  man  until  he  shall 
become  bankrupt,  and  after  his  bankruptcy  over,  is  quite  differ- 
ent from  an  attempt  to  give  it  to  him  for  his  life,  with  a  proviso 
that  he  shall  not  sell  or  alien  it. '    If  that  condition  is  so  expressed 

(a)  18  ^es.  429  ;  S.  C.  1  Kose,  197. 
vol..  I.  ^^ 
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as  to  amount  to  a  limitation,  reducing  the  interest  short  of  a 
life  estate,  neither  the  man  nor  his  assignees  can  have 
[  818  ]  it  beyond  *  the  period  limited.  In  the  case  of  Foley  v. 
Burnell,'(a)  this  question  afforded  much  argument.  A 
great  variety  of  clauses  and  means  was  adopted  by  Lor4  Foley, 
with  a  view  of  depriving  the  creditors  of  his  sons  of  any  resort 
to  their  property.  But  it  was  argued  here,  and,  as  I  thought, 
admitted,  that  if  the  property  were  given  by  Lord  Foley  to  hiff 
sons,  it  must  remain  subject  to  the  incidents  of  property,  and  it 
could  not  be  preserved  from  the  creditors,  unless  given  to  some 
one  else.  So  the  old  way  of  expressing  a  trust  for  a  married 
woman  was,  that  the  trustee  should  pay  into  her  own  proper 
hands,  and  upon    her   own  receipt  only,^  (b)  yet  this    Court 

(a)  1  B.  C.  0. 274.  .    _  : 

(6)  What  words  create  a  trust  for  separate  use,  has  often  been  a  subject  of  dispute. 

In  Kirk  v.  Paulin,  at  the  Eolls,  (1747,)  7  Vin.  Abr.  95,  A,  by  his  will,  bequeathed 
household  goods,  &c.,  to  his-  daughter  B,  then  the  wife  of  C,  to  be  at  her  own  disposal, 
and  to  do  therewith  as  she  should  think  fit.  The  bequest  was  held  to  be  for  her  sep- 
arate use.     See  also  Prichard  v.  Ames,  Turn.  &  Russ.  222. 

In  Darley  v.  Darley,  3  Atk.  399,  Lord  Hardwicke  ruled,  that  an  estate  giren  to  the 
husband,  for  the  livelihood  of  the  wife,  created  a  trust  for  her  separate  use.. 

In  Lee  v.  Priaux,  3  B.  C.  C.  381,  the  trust,  in  a  will,  was  to  pay  certain  dividends 
to  A,  but  the  trustee  was  not  to  "be  troubled  to  see  to  the  application  of  .any  sum  or 
sums  paid  to  the  said  A,  but  her  receipt  in  writing  should 'be  a  sufficient  discharge"  to 
the  trustee  for  the  sum  so  paid.  Lord'  Alranley;  then  M.  E.,  was  of  opinion,  that  the 
words  were  sufficient  to  give  an  absolute  power  to  the  wife  independently  of  her  hus- 
band. 

In  Dixon  v.  Olmius,  2  Cox,  414,  a  bequest  to  the  testator's  niece,  Lady  W.,  of  cer- 
tain securities  owing  from  Lord  W.,  with  a  direction  that  they  should  be  delivered  up 
to  her  whenever  she  should  demand  or  require  the  same,  was  held,  by  Lord  Lough- 
borough, to  be  a  gift  to  her  separate  use ;  because  Lord  W.  could  no"t  have  obtained 
them  from  the  executors  without  a  demand  made  by  Lady  W.  The  same  principle 
evidently  applies  to  a  direction  that  a  feme  legatee  shall  not  sell  without  her  husband's 
consent.    Johnes  v.  Lockhart,  3  B.  C.  'C.  383,  n.,  Belt's  ed. 

In  Hartley  w.  Hurle,  5  Ves.  540,  Sir  R.  P.  Arden,  M.  R.,  held,  that  a  trust  to  pay 
into  the  proper  hands  of  A  was  a  trust  for  separate  use.  [See  Lumb  v.  Milnes,  5  Ves. 
(Sumner's  ed.)  517,  Perkins's  note  (o).] 

But,  in  the  more  recent  ease  pf  Tyler  v.  Lake,  4  Sim.  144,  Sir  L.  Shadwell,  V.  C, 
made  a  contrary  decision  in  the  same  words.     There  was  a  similar  gift  to  a  male 

1  No  technical  words  ai'e  necessary  to  create  a  separate  estate.  Any  words  indi- 
cating that  intention,  are  sufficient.  Ballard  v.  Taylor,  4  Desaus.  550 ;  Hatuilton  v. 
Bishop,  8  Yerger,  33  j  2  Story,  Eq.  Jur.  ^  1381  ;  Newlands  v.  Paynter,  10  Sim.  377  ; 
S.  C.  4  My.  &  Craig,  408.  Such  intentiofl,  however,  must  bo  clearly  indicated.  1 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  471,  472;  Barrett  v.  Barrett,  1  Desaus"  447.  Tor  other 
expressions,  which  have  been  held  to  give  the  wife  a  separate  estate,  see  2  Story,  Eq. 
Jur.  ^  1382;  Clancy's  Rights  of  Women,  (Am.  ed.)  p.  262,  etseq.;  Smith  v.  Wells, 
7  Metcalf,  240. 

For  expressions,  which  have  been  used  in  a  bequest  or  instrument  of  conveyance, 
or  gift  to  a  wife,  which  have  been  held  not  to  give  a  separate  estate,  see  2  Story,  Eq. 
Jur.  §  1383;  Graham  v.  Graham,  3  Hill,  (S.  C.)  145. 

The  wife's  power  over  her  separate  estate  may  be  qualified  by  the  expressions  used 
in  the  instrument  of  conveyance.  See  2  Story,  Eq.  Jur.  §  1382  a.  See  further  on  this 
subject,  lb.  ^  1384, 1385,  and  notes. 

As  to  the  docfl-ine  of  Courts  of  Equity,  in  respect  to  the  manner  in  which  married 
women  shall  take  and  hold  their  separate  estates,  and  their  power  over  them,  see 
Hulme  V.  Tenant,  1  Bro.  C.  C.  (Perkins's  ed.)  16,  and  the  notes  and  cases  cited;  2 
Kent,  (5th  ed.)  162,  et  seq.  and  notes.  i 
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always  said  she  *  might  dispose  of  that  interest,  and  [  819  ] 
her  assignee  would  take  it;  as  if  there  was  a  con- 
tract .entitling  the  assignee,  *this  Court  would  compel  [  820  ] 
her  to  give  her  own  receipt,  if  that  was  necessary  to 
enable  him  to  receive  it.  It  was  not  before  Miss  Watson's  case 
that  these  words, '  not  to  be  paid  by  anticipation,'  &c.,  were  in- 
troduced. I  believe  they  were  Lord  Thurlow's  own  words,  with 
whom  I  had  much  conversation  upon  it.  He  did  not  attempt 
to  take  away  any  power  the  law  gave  her  as  incident  to  prop- 
erty, which,  being  a  creature  of  equity,  she  could  not  have  at 
law ;  but  as  under  the  words  of  the  settlement  it  would  have 
been  hers  absolutely,  so  that  she  could  alien.  Lord  Thurlow 
endeavored  to  prevent  that  by  imposing  upon  the  trustees  the 

legatee  in  the  same  will ;  but  his  Honor  seems  not  to  have  wholly  relied  on  this  cir- 
cumstance ;  and  the  decision  was  affirmed,  on  appeal,  by  Lord  Brougham,  2  Russ.  & 
Myl.  183.  i-r      .     J  &         . 

In  Adamson  v.  Armitage,  Coop.  283 ;  S.  C.  19  Ves.  416,  Sir  W.  Grant  decided  that 
a  bequest  to  A  of  a  sum  of  money  to  be  vested  by  the  executors  in  the  hands  of  trus- 
tees, the  income  arising  therefrom  to  be  for  her  own  sole  use  and  benefit,  was  an  absolute 
bequest  of  the  property  exclusive  of  the  marital  right. 

So,  in  Ex  parte  Ray,  1  Madd.  1 99,  where  certain  sums  of  stock  were,  by  a  marriage 
settlement,  vested  in  the  hands  of  trustees,  in  trust,  to  pay  the  dividends  to  A,  the 
intended  wife,  for  Kfe,  for  her  separate  use ;  and,  after  her  decease,  to  permit  B,  her 
intended  husband,  to  receive  the  dividends  during  his  life ;  and,  after  his  decease,  in 
trust,  for  the  children  of  the  marriage ;  and,  in  default  of  children,  in  trust, ^r  the  sole 
use  and  benefit  of  A,  her  executors,  administrators,  and  assigns.  Sir  T.  Plnmer,  V.  C., 
held,  that  the  words  "  sole  use "  meant  separate  use,  and,  consequently,  that  A  had 
the  power  of  disposing  of  the  trust  property  by  will ;  and  that  the  circumstance  of 
other  words  being  elsewhere  superadded  to  "  sole,"  in  creating  a  similar  trust,  was  not 
material. 

But,  of  course,  a  trust  or  direction  to  pay  the  rents  or  income  of  property,  real  or 
personal,  simply  to  a  married  woman  for  life,  creates  no  trust  for  her  separate  use. 
Brown  v.  Clark,  3  Ves.  166 ;  Lumb  v.  Milnes,  5  Ves.  517  ;  and  the  addition  of  the 
words  "for  her  own  use  and  benefit,"  has  been  repeatedly  held  not  to  vary  the  con- 
struction; Wills  w.  Sayer,  4  Madd.  409  ;  Roberts  w.  Spicer,  5  Madd.  491 ;  which,  it 
should  be  observed,  is  also  wholly  uninfluenced  by  any  extrinsic  circumstances  in  the 
situation  of  the  cestui  que  trust,  which  might  seem  to  render  a  trust  of  this  nature 
reasonable  or  convenient,  as  that  of  her  being  indigent,  or  living  separately  from  her 
husband,  or  both ;  Palmer  v.  Trevor,  1  Vern.  264,  Raithby's  ed. ;  nor  does  the  fact  of 
the  husband  being  one  of  the  trustees,  nor  even  that  of  the  prior  trust  being  for  him 
determinable  on  bankruptcy,  &c.,  afford  a  ground  for  departing  from  the  construction ; 
Kensington  v.  DoUand,  2  Myl.  &  K.  184;  Stanton  v.  Hall,  2  Russ.  &  Myl.  17.5. 

So,  if  a  testator,  after  directing  that  a  fund  bequeathed  to  females  shall  be  "  under 
their  sole  control,"  (words  which,  standing  alone,  would  clearly  exclude  the  marital 
right,)  shows,  by  the  context  of  the  will,  that  the  expression  has  reference  to  the  pos- 
sible control  of  some  person  other  than  the  husband,  the  words  in  question  will  be 
inoperative  to  modify  the  interest;  Massey  v.  Parker,  2  Myl.  &  K.  174;  but  where 
the  gift  was  to  A  and  B,  (one  a  married  woman,  and  the  other  her  infant  daughter,) 
to  be  equally  divided  between  them,  "for  their  own  use  and  benefit,  independent  of 
any  other  person"  it  was  held,  that  these' words  meant  "independent  of"  all  mankind, 
and,  therefore,  included  the  husband.   Margetts  v.  Barringer,  7  Sim.  482. 

A  direction  to  trustees  to  pay  the  interest  to  the  testator's  wife,  for  the  maintenance 
of  herself  and  her  children,  has  been  held  not  to  create  a  trust  for  separate  use.  War- 
die  V.  Claxton,  3  Jur.  145. 

Where  a  trust  for  separate  use  is  created,  but  no  trustee  is  appointed,  the  husband 
becomes  a  trustee  for  his  wife.  Bennett  v.  Davis,  2  P.  W.  316.  [See  Barrett  v.  Bar- 
rett, 4  Desaus.  448;  Barnes  v.  Hart,  1  Dal.  199;  Bradish  v.  Gibbs,  3  John.  Ch.  540; 
2  Story,  Eq.  Jur.  §  1392;  Picquet  w.  Swan,  4  Mason,  455  ;  Escheator  w.  Smith,  4 
M'Cord,  452 ;  Carrol  v.  Lee,  3  Gill  &  Johns.  504 ;  Faulkner  v.  Faulkner,  3  Leigh,  255  ; 
Hamilton  v.  Bishop,  8  Yerger,  33.] 
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necessity  of  paying  her  from  time  to  time,  and  not  by  anticipa- 
tion, reksoniiig  thus :  that  equity  making  her  the  o^ner  of  it, 
and  enabling  her  as  a  married  woman  to  alien,  might  limit  her 
power  over  it;  but  the  case  of  a  disposition  to  a  mam,,  who^  if  he 
has  the  property,  has  the  power  of  aliening- j  is  quite  different. 
This  is  a  singular  trust,  if  upon  these  words  it  can  lie  estab- 
lished that  he  had  no  interest  until  he  tenders  himself  person- 
ally to  the  trustees  to  give  a  receipt,  then  it  was  not  his  property 
till  then  ;  but  if  personal  receipt '  is  in  the  constructibn  of  this 
Court  a  necessary  act,  it  is  very  difficult  to  maintain,  that  if  the 
bsCnkrupt  iwould  not  give  a  receipt  during  his  life,  and  an  arrear 
of  interest  accrued  during  his  whole  life,  it  would  not  be  assets 

for  his  debts.  It  clearly  would  be  so.  Next,  is  there 
[821]     in  this  will  evidence  *  to  show,  that  as  the  interest  is 

not  assignable  by  way  of  anticipation  of  any  unre- 
ceived  payment,  therefore  it  cannot  be  assigned  and  transferred 
under  the  commission  of  bankruptcy?  To  prevent  that,  it  must 
be  given  to  some  one  else  ;  ^  and,  unless  it  can  be -established  that 
this  by  implication  amounts  to  a  limitation,  giving  this  interest 
to  the  residuary  legatee,  it  is  an  equitable  interest  capable  of 
being  parted  with.  The  principal,  at  the  death  of  the  bankrupt, 
will  be  under  very  different  circumstances.  The  testator  had  a 
right  to  limit  his  interest  to  his  life,  giving  the  principal  to  such 
person  as  may  be  his  next  of  kin  at  his  death,  to  take  it  as  the 
personal  estate  not  of  the  son,  but' of  him  the  testator,  not  as  if 
it  was  the  son's  personal  estate,  but  as  the  gift  of  the  testator; 
The  demurrer  must,  upon  the  whole,  be  overruled." 

So  in  the  case  of  Graves  v.  Dolphin,  {a)  where  a  testator  di- 
rected trustees  to  pay  an  annuity  of  $500  tb  his  son  I.,  for  his 
life,  and  declared  that  it  was  intended  for  his  personal  mainte- 
nance and  supfiort ;  arid  should  not,  on,  any  account  or  pretence 
whatsoever,  be  subject  or  liable  to  the  debts,  engagements, 
charges,  o)^ .  incumbrances  of  his  said  son,  but  that  the  same 
should,  as  it  became  payable,  be  paid  over  into  the  proper  hands 
of  him,  the  testator's  said  son,  and  not  to  any  other  person  or 
persons  whomsoever ;  apd  the  receipts  of  the  son  only  were  to  ■ 
be  sufficient  discharges.  The  son  became  bankrupt,  and  it  was 
held  by  Sir  L.  Shadwell,'V.  C,  that  the  annuity  belonged  to  his 
assignees.''*  , 

(a)  1  Sim.  66.  * 

1  See  Bramhall  v.  Ferris,  4  Kernan,  (N.  T.)  41.  ' 

^  See  4  Kent,  {5th  ed.)  310,  311,  and,  note;  Hallett  v.  Thompson.  5  Paige,  583; 
Glute  v.Bool,  8  Paige,  83;  2.  Story,  Bq.  Jur.  §  974  a.  But  under  the  Statutes  ofNew 
York,  where  a  testator,  with  a  view  to  provide  for  the  support  of  a  son  and  his  family, 
devised  and  bequeathed  his  real  and  personal  estate  to  his  executors,  and  directed 
them  to  sell  it  and  invest  the  prooeedss  and  gave  the  use  and  income  thereof  to  the 
son  for  life,  and  the  principal  over  to  others  on  his,  decease ;  on  a  creditor's  bill  filed 
to  reach  the  son's  interest,  it  was  held,  that  a  valid  trust  was  created,  and  that  credi- 
tors could  not  reach  the  son's  interest  unless  there  was  a  surplus  beyond  the  support 
of  himself  and  family.    Bramhall  v.  Ferris,  4  Kernan,  (N.  Y.)  41. 
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And  the  vesting  in  trustees  of  a  discretion  as  to  the  mode  in 
which  income  is  to  be  applied  for  the  benefit  of  a  cestui  que 
trust,  does  not  take  it  out  of  the  operation  of  bankruptcy  or  in- 
solvency ;  to  effect  which  the  discretion  of  the  trustees 
must  extend,  not  merely  to  the  manner  of  *  applying  [  822  ] 
the  income  for  the  benefit  of  the  cestuis  que  trust,  but 
also  to  the  enabling  of  them  to  apply  it,  either  for  his  benefit, 
or  for  some  other  purpose. 

Thus  in  the  case  of  Green  v.  Spicer,  (a)  where  a  testator  de- 
vised certain  estates  to  trustees,  upon  trust  to  pay  and  apply  the 
rents  and  profits  to  or  for  the  board,  lodging,  maintenance,  and 
support,  and  benefit  of  -his  son  R.,  at  such  times  and  in  such 
manner  as  they  should  think  proper,  for  his  life ;  it  being  the 
testator's  wish,  that  the  application  of  the  rents  and  profits,  for 
the  benefit  of  his  said  son,  might  be  at  .the  entire  discretion  of 
the  said  trustees  ;  and  that  his  son  should  not  have  any  power 
to  sell  or  mortgage,  or  anticipate  in  any  way  the  same  rents 
and  profits.  R.  took  the  benefit  of  an  insolvent  act,  whereupon 
his  interest  was  claimed  by.  the  assignee.  Sir  J.  Leach,  M.  R., 
held  the  assignee  to  be  entitled,  on  the  ground  that  the  insol- 
vent was  the  sole  and  exclusive  object,  of  the  trust.  The  trus- 
tees were  bound,  he  said,  to  apply  the  rents  for  the  benefit  of 
R.,  and  their  discretion  applied  only  to  the  manner  of  their 
application. 

So  in  the  case  of  Snowden  v.  Dales,  (b)  where  A  vested  a 
money  fund  in  trustees,  in  trust  during  the  life  of  B,  or  during 
such  part  thereof  as  the  trustees  should  think  proper,  and  at 
their  will  and  pleasure,  but  not  otherwise,  or  at  such  other  time 
or  times,  and  in  such  sum  or  sums  as  they  should  judge  proper, 
to  allow  and  pay  the  interest  into  the  proper  hands  of  B,  or 
otherwise,  if  they  should  think  fit,  in  procuring  for  him  diet, 
lodging,  wearing  apparel,  and  other  necessaries ;  but  so  that  he 
should  not  have  any  right,  title,  claim,  or  demand,  in  or  to  such 
interest,  other  than  the  trustees  should,  in  their  or  his 
absolute  and  *  uncontrolled  power,  discretion,  and  in-  [  823  ] 
clination,  think  proper  or  expedient ;  and  so  as  no  cred- 
itor of  his  should  or  might  have  any  lien  or  claim  thereon,  or 
the  same  be  in  any  way  subject  or  liable  to  his  debts,  disposi- 
tions, or  engagements;  with  a  direction  that  a  proportionate 
part  of  the  interest  should  be  paid  up  to  the  decease  of  B ; 
and  after  his  decease  the  fund,  and  all  savings  and  accumula- 
tions, shpuld  be  in  trust  for  his  children,  &c.  B  became  bank- 
rupt. Sir  L.  Shadwell,  V.  C,  held,  that  his  assignees  were  en- 
titled to  the  life  interest;  his  Honor  being  of  opinion,  that  there 
was  no  discretion  to  withhold  and  accumulate  any  portion  of 
the  interest  during  the  life. 

But  though  a  testator  is  not  allowed  to  vest  in  the  object  of 

(a)  1  Kuss.  &  My].  395.  (6)  6  Sim.  524. 
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his  bounty,  an  unalienable  interest  exempt  from  the  operation 
of  bankruptcy ;  yet  there  is  no  principle  of  law  which  forbids 
his  giving  a  life  interest  in  real  or  personal  property,  with  a  pro- 
viso, making  it  to  cease  on  such  event ;  ^  for  whatever-  objection 
there  may  be  to  allowing  a  person  to  modify  his  own  property, 
in  such  manner  as  to  be  divested  bn  bankruptcy  or  insolvency, 
it  seems  impossible,  on  any  sound  principle,  to  deny  to  a  third 
person  the  "power  of  shifting  the  subject  of  his  bounty  to  another, 
when  it  can  no  longer  be  enjoyed  by  its  intended  object.  The 
validity  of  such  provisions  was  established  in  the  early  case  of 
Lockyer  v.  Savage,  (a)  where  a£4000  was  settled  by  the  father 
of  a  feme  covert,  for  the  use  of  the  -husband  for  life,  with  a 
direction  that  if  he  failed'  in  the  world,  the  trustees 
[  824  ]  should  pay  the  produce  to  the  *  separate  maintenance 
of  his  wife  and  children ;  and  the  latter  trust  was  held 
to  be  good.^ 

Indeed,  tliis  principle  is  now  so  well  settled,  that  the  only 
point  on  which  any  doubt  can  arise  is,  whether  the  clause  is  so 
framed  as  to  ajiply  to  bankruptcy,  which,  we  shall  see,  has  often 
been  a  subject  of  controversy.-    ' 

It  appears  that  bankruptcy  is  a  forfeiture,  under  a  proviso 
prohibiting  alienation,  if  the  terms  of  such  proviso  extend  to 
alienations  by  operation  of  law,  as  well  as  those  produced  by 
the  act  of  the  devisee ;  bankruptcy  being  regarded  as  an  aliena- 
tion of  the  former  kind. 

Thus  in  Dommett  v.  Bedford,  (6)  where  a  testator,  after  giv- 
ing an  annuity  charged  on  real  -estate,  to-  A  for  life,  directed 
that  it  should  from  time  to  time  be  paid  to  himself  only,  and 
that  a  receipt  under  his  own  hand,  and  no  other,  should  be  a 
sufficient  discharge  for  the  payment  thereof;  the  testator's  in- 
tent being  that  the  said  annuity,  or  any  part  thereof,  should  not 
on  any  account  be  alienated  for  the  whole  term  of  his  life,  or  for 
any  part  of  the  said  term  ;  and,  if  so  alienated,  the  said  armuity 
should  cease.  A  having  become  bankrupt,  it  was  held  that  the 
annuity  had  determined. 

So  in  Cooper  v.  Wyatt,  (c)  where  the  overplus  of  the  rents 
of  a  moiety  of  the  testator's  real  estate  was  directed  to  be 
paid  into  the  hands  of  S.j  but  not  to  his  assigns,  for  the  term  of 
his  natural  life,  for  his  own  sole  use  and  benefit,  with  a  limita- 

(a)  2  Stra.  947.  This  case  (among  many  others)  shows  that  there  is  not  (as  some- 
times contended)  any  real  distinction  between  a  trust  for  A  until  bankruptcy,  and 
a  trust  for  A  for  life,  with  a  proviso  determining  the  life  interest  on  bankruptcy ; 
each  is  equally  valid.  ' 

(6)  3  Ves.  149  ;  S.  C.  6  Durn.  &■£.  684. 

(c)  5  Mad.  482. 

1  See  2  Story,  Eq.  Jur.  §  974  a. 

2  A  provision  In  a  will,  that  the  interest  of  a  devisee  or  legatee  for  life  in  property 
shall  cease  and  go  to  another  on  the  recovery  of  a  judgment  by  creditors  against  the 
former  to  reach  it,  is  valid.    Bramhall  v.  Ferris,  4  Kernan,  (N,  Y.)  41. 
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tion  over  if  the  devisee  should,  by  any  ways  or  means  what- 
soever, sell,  dispose  of,  or  incumber,  the  right,  benefit,  or  advan- 
tage he  might  have  for  life,  or  any  part  thereof;  Sir  J.  Leach, 
V.  C,  held  that  bankruptcy  was  a  forfeiture;  his  Honor  consid- 
ering that  the  expressions  of  the  testatof  denoted  that 
the  devisee's  interest  *  was  to  cease  when  the  property  [  825  ] 
could  be  no  longer  persontilly  enjoyed  by  him. 

On  the  other  hand,  in  the  case  of  Wilkinson  v.  Wilkinson,  (a) 
where  a.  testator,  after  giving  •  certain  annuities  and  other 
life  interests  to  several  persons,  provided  that  in  case  they 
should  "  respectively  assign  or  dispose  of  or  otherwise  charge  or 
incumber  the  life  estates,  the  annuities,  and  provisions  so  made 
to  and  for  t;hem  during  their  respective  lives  as  aforesaid,  so  as 
not  to  be  entitled  to  the  personal  receipt,  use,  and  enjoyment  there- 
of; then  the  annuity,  life  estate,  or  interest,  of  him,  her,  or  their 
heirs  respectively,  (b)  so  doing,  or  attempting  so  to  do,"  should 
cease,  and  should  immediately  thereupon  devolve  upon  the  per- 
sous  who  should  be  next  entitled  thereto.  Sir  W.  Grant,  M.  R., 
was  of  opinion,  that  the  testator  had  not  with  sufficient  clear- 
ness expressed  an  intention  that  the  life  estate,  which  he  had 
given  to  his  son,  should  cease  upon  bankruptcy. 

So  in  the  case  of  Lear  v.  Leggett,  (c)  where  a  testator,  after 
bequeathing  to  his  son  and  daughters  the  dividends  of  certain 
stock  for  their  respective  lives,  declared,,  that  their  provisions 
should  not  be  subject  to  any  alienation  or  disposition  by  sale, 
mortgage,  or  otherwise,  in  any  manner  whatsoever,  or  by  antici- 
pation of  the  receipt.  .  And  in  case  they  or  any  or  either  of 
them,  should  charge  or  attempt  to  charge,  affect,  or  incumber 
the  same,  or  any  part  or  parts  thereof  respectively,  then  such 
mortgage,  sale,  or  other  disposition,  or  incumbrance  so  to  be 
made  by  them,  or  any  or  either  of  them,  on  his,  her,  or  their 
interest,  .should  operate  as  a  complete  forfeiture  there- 
of, and  the  same:  should  devolve  as  if  he,  she,  or  *they  [826] 
were  then  dead.  The  son  became  bankrupt,  and  Sir 
L.  Shadwell,  V.  C,  decided  that  the  bankruptcy  was  not  a  for- 
feiture. His  Honor  observed,  that  the  words  declaring  that  the 
gift  should  not  be  subject  to  any  aliehation  ordisposition,  did 
not  create  any  forfeiture.  And  the  subsecpient  words  referred 
to  a  voluntary  alienation  only,  and  bankruptcy  was  not  such. 
The  learned  Judge  commented  on  the  difference  in  the  lan- 
guage of  the  clause  here,  and  in  Cooper  v.  Wyatt,  {d)  the  au- 
thority of  which  had  been  much  pressed  on  the  Court, 

The  case  was  afterwards  brought  before  Lord  Lyndhurst,  C, 
on  appeal,  when  his  Lordship  affirmed  the  decree  of  the  V.  C, 

(a)  Coop.  259;  S.  C.  3  Swanst.  515. 

(b)  Sic  orig.  as  reported.  ■  ■  . 

(c)  2  Sim.  479  ;  S.  C.  1  Russ.  &  Myl.  608.     See  also  Whitfield  v.  Fnckett,  2  Kee, 
608. 

{d)  Ante,  824. 
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observing,  that  the  prohibition  in  Dommett  v.  Bedford,  (a)  was 
expressed  in  much  more  general  and  comprehensive  terms  than 
in  the  case  before  him,  and  might  well  be  construed  to  extend  to 
alienations  by  act  of  law. 

Where  the  language  of  a  clause  restrictive  of  alienation  does 
not  extend  to  an  alienation  in  invitum,  it  seems  that  the  seizure 
of  the  properly  under  a  judicial  process  sued  out  against  the 
devisee  or  legatee,  does  not  occasion  a  forfeiture. 

Thus  in  the  case  of  Rex  v.  Robinson,  (6)  where  an  annuity 
of  i£400  was  bequeathed  to  W.  as  an  unalienable  provision  for 
his  personal  use  and  benefit,  for  his  life,  and  not  otherwise  ;  and 
so  that  the  same  annuity,  or  any  part  thereof,  should  not  be 
subject  or  liable  to  be  alienated,  or  be  or  become  in  any  manner, 
liable  to  his  debts,  control,  or  engagements ;  and  the  annuity 
was  made  to  cease  in  case  W.  should  "  at  any  time  sell,  assign, 
transfer,  or  make  over,  demise,  mortgage,  charge,  or  otherwise 
attempt  to  alienate,"  the  annuity  or  any  part  therepf, 
[  827  ]  or  should  "  make,  *  do,  execute,  or  cause  or  procurp  to 
be  made,  done,  and  executed,  any  act,  deed,  matter, 
or  thing,  whatsoever,  to  charge,  alienate,  or  affect,,  the  said  an- 
nuity," or  any  part  thereof.  A  creditor  of  the  legatee  sued  him 
to  outlawry.  Macdonald,  C.  B.,  held,  on  the  authority  of  Dom- 
mett V.  Bedford,  (c)  and  Doe  d.  Mitchinson  v.  Carter,  {d)  that 
the  seizure  of  the  annuity  under  the  outlawry,  at  the  suit  of  the 
Crown,  arising  rnerely  from  the  negative,  and  not  the  positive 
acts  of  the  party,  was  not  a  forfeiture  on  the  Words  of  the  be- 
quest, which  required  a  positive  act.  He  considered  the  words, 
in  the  present  case,  were  not  so  large  as  in  Dommett  v.  Bedford, 
but  were  more  conformable  to  those  in  Doe  v.  Carter. 

These  cases  show  that  when  it  is  intended  to  take  away  a 
benefit  as  soon  as  it  cannot  be  personally  enjoyed  by  the  devisee, 
it  should  be  made  to  cease  on  alienation,  not.  only  by  his  own 
acts,  but  by  operation  of  law. 

It  seems  that  taking  the  benefit  of  an  insolvent  act  is  con- 
strued to  be  an  alienation,  when  bankruptcy  would  not,  as  it 
requires  certain  acts  on  the  part  of  the  insolvent,  viz :  (the  filing 

(o)  Ante,.824.       ' 

(6)  Wightw.  386. 

(c)  6  Durn.  &  E.  684,  ante,  824. 

(a)  8  Durn.  &  E.  57.  A  lessee  having  covenanted  not  to  let,  set,  assign,  transfer, 
or  make  over,  &c.,  the  indenture  of  lease,  a  warrant  of  attorney  to  confess  judgment 
given  to  a  creditor  for  the  express  purpose  of  enabling  him  to  take  the  lease  in  exe- 
cution, was  held  to  be  a  fraud  on  the  jcpvenajit,  and  enabled  the  landlord  to  recover 
in  ejeetmeot,  .under  a  clause  of  reentry,  on  the  breach  of  any  of  the  covenants  of 
the  lease.  'Lord  Kenyon  observed :  "If  the  lease  had  been  taken  by  the  creditor 
under  an  adverse  judgment,  the  tenant  not  consenting,  it  would  not  have  been  a 
forfeiture ;  but  here  the  tenant  concurred  throughout,  and  the  whole  transaction  was 
performed  for  the  very  purpose  of  enabling  the  tenant  to  convey  his  term  to  the  cred- 
itor." .  ,       . 

It  will  be  perceived,  that  neither  the  decision  nor  the  dictum  of  the  G.  J.  quite 
touches  the  -case  of  a  warrant  of  attorney  to  confess  judgment,  given  without  any 
special  intent  to  evade  the  restriction  on  alienation.         ^ 
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of  a  petition,  schedule,  &c.,)  constituting  it  a  volun- 
tary alienation,  as  distinguished,  from  a  *  bankruptcy,      [  828  ] 
which  partakes  more  of  the  nature  of  a  compulsorjr 
measure,  (a) 

As  in  the  case  of  Shee  v.  Hale,  (&)  where' a  testator  gave  real 
and  personal  estate  to  trustees  upon  trust  to  pay  to  his  son  J.  M. 
the  yearly  sum  of  ^6200  during  his  natural  life,' or  until  he  should 
sign  any  instrument  whereby  he  should  contract  to  sell,  assign. 
Or  otherwise  part  with  the  same,  or  any  part  thereof.  Or  in  any 
way  charge  the  same  as  a  security,  or  in  any  other  manner 
dispose  of  such  annuity  by  anticipation,  or  whereby  he  should 
cmthorize,  or  intend  to  authorize,  any  person  or  persons  to  receive 
the  same,  except  only  as  to  the  then  next  quarterly  payment. 
And  the  testator  declared,  that,  in  case  his  said  son  should  at 
any  time  sign  or  execute  any  instrument  or  writing  for  any  of 
the  purposes  aforesaid,  then  the  aunuity  should  cease.  The 
testator's  son  took  the  benefit  of  an  insolvent  act ;  and  this  Sir 
W.  Grant  held  to  be  a  forfeiture,  ftewg"  an  act  authorizing  others 
to  receive  the  annuity.  It  differed,  he  said,  from  the  case  of  a 
bankrupt.  The  insolvent  debtor  was  not  in  a  situation  to  be 
compelled  to  part  with  the  annuity;  he  might  have  enjoyed,  it 
for  his  life ;  the  signing  of  the  petition  and  schedule  were  clear 
acts,  (c) 

Sometimes  the  question  arises,  whether  a  proviso  of  this 
nature  extends  to  bankruptcy  or  insol-roncy  occurring  in  the 
lifetime  of  the  testator.  If  such  event  has  left  the  after-acquired 
property  of  the  bankrupt  or  insolvent  exposed  to  the  claims  of 
his  creditors,  then  a  forfeiture  would  take  place  under  words 
sufficiently  strong  to  determine  the  interest  of  the 
devisee  or  legatee,  when  *the  property  becomes  appli-  [  829  ] 
cable  to  any  other  purpose  than  the  benefit  of  the 
cestui  que  trust. 

As  in  the  case  of  Yarnold  v.  Mobrhouse,  [d)  where  a  testator 
bequeathed  the  dividends  of  certain  stock  to  his  nephew,  solely 
for  the  maintenance  of  himself  and  family,  declaring  that  such 
dividends  should  not  be  capable  of  being  charged  with  his  debts 
or  engagements ;  and  that  he  should  have  no  power  to  charge, 
assign,  anticipate,  or  incumber  them ;  but,  that  if  he  should 
attempt  so' to  do,  or  if  the  dividends  by  bankruptcy,  insolvency, 
or  otherwise,  should  be  assigned  or  become  payable,  to  any 
other  person,  or  be,  or  become  applicable  to  or  for  any  other  pur- 
pose thoM  for  the  maintenoMce  of  the  nephew  and  his  family,  his 

(a)  But  by  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  the  legislature,  in  admitting  dec- 
larations of'  insolvency  by  the  trader  himself  to  be  acts  of  bankruptcy,  has  given  to 
bankruptcy,  in  these  cases  at  least,  the  character  of  a  voluntary  act. 

(b)  13  "V^es.  404,  [Sumner's  ed.  407,  note.] 

(c)  This  distinction  was  also  recognized  by  Lord  Lyndhurst,  in  the  case  of  Lear  v. 
Leggett,  already  stated  ante,  825. 

(d)  1  Kuss.  &  Myl.  364. 
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interest  therein  should  cease,  and  the  stock  be  held  upon  trust 
for  his  children.  Subsequently  to  the  execution  of  the  will,  and 
prior  to  a  codicil  confirming  it,  the  nephew  took  the  benefit  of 
the  Insolvent  Act,  (1  Geo.  IV.  c,  119,)  in  the  usual  way ;  after- 
wards the  testator  died.  As  it  appeared  that  the  Act  of  1  Geo. 
IV.  gave  to  the  Insolvent  Debtors'  Court  a  control  over  stock 
in  the  public  funds,  and  the  future  property  generally  of  a  dis- 
charged prisoner,  (a)  the  V.  C.  held  that  the  insolyefncy  operated 
as  a  forfeiture  of  the  legatee's  life  interest  in  the. stock;  and  his 
decree  was  affirmed  on  appeal,  by  Lord  Lyndhurst,  who  thought 
that,  as  the  dividends  were  subject,  at  the  discretion  of  the  cred- 
itors, to  be  charged  with  the  payment  of  their  debts,  the  inter- 
est was  forfeited  uhder  the  words  carrying  over  the 
[  830  ]  bequest  in  the  event  of  *its  being  or  becoming  in  any 
manner  applicable  to  or  for  any  other  purpose  than  for 
the  maintenance  of  the  legatee. 

An  attempt  to  vest  in  a  person  an  interest  which  shall  adhere 
to  him  in  spite  of  his  own  voluntary  acts  of  alienation,  is  no 
less  nugatory  and  unavailing  than  is,  we  have  seen,  the  endeavor 
to  create  an  interest  which'  shall  be  unaffected  by  bankruptcy 
or  insolvency,  (b)  as  the  law  of  England  does  not  (like  that  of 
Scotland)  admit  of  the  creation  of  personal  unalienable  trusts, 
for  the  purpose  of  maintenance,  or  otherwise,  except  in  the  case 
of  women  under  coTCrture,  who  it  is  well  known  may  be  re- 
strained from  anticipsnibn.  But  this  doctrine  is  not  applicable 
to  unmarried  women,  a  restriction  on  the  aliening  power  of  a 
woman  not  under  coverture,  being  no  less  inoperative  than  a 
similar  restraint  on  the  jus  disponendi  of  a  person  of  the  male 
sex.  This  was  distinctly  admitted  in  the  case  of  Barton  v.  Bris- 
coe, (c)  where  a  sum  of  money  was  vested  in  trustees,  upon  trust 
to  pay  the  dividends,  interest,  and  annual  produce,  to  such  peir- 
sons  as  A  (a  feme  covert)  should,' notwithstanding"  her  cover- 
ture, appoint,  but  not  so  as  to  deprive  hferself  of  the  intended 
use  or  benefit  thereof  by  sale,  mortgage,  charge,  or  otherwise,  in 
the  way  of  anticipation  ;  and  in  default  of  such  direction,  into 
her  own  proper  hands,  for  her  separate  use,  exclusively  of  B  her 
husband ;  and  after  her  decease,  upon  trust  to  transfer 
[  831  ]      the  *  fund  as  A  by  will  should  appoint,  and  in  default 

(a)  The  insolvent  had  also  executed  to  the  provisional  assignee  a  warrant  of  at- 
torney, as  required  by  the  Act ;  but  this  fact,  though  very  prominently  set  forth  in  the 
Master's  report,'  seems  not  to  have  been  material,  since  property  of-  this  nature  could 
not,  in  the  then  state  of  the  Jaw,  be  seised  under  any  execution  which  could  have  been 
obtained  by  virtue  of  such  warrant  of  attorney. 

(6)  But,  of  course,  as  a  life  interest  may  be  made  to  cease  on  bankruptcy  or  insol- 
vency, so  it  may  be  determined  on  voluntary  alienation. 

Questions  frequently  arise  as  to  the  effect  of  particular  acts  in  occasioning  forfeit- 
ure under  clauses  of  this  description.  Where  an  annuity  was  to  cease,  if  the  annui- 
tant should  do  any  act  "  to  assign,'  charge,  incumber,  or  anticipate,"  it  was  held  to  be 
forfeited  by  his'  giving  an  unstamped  memorandum,  charging  the  annuity  with  an 
,   annuity,  which  he  had  contracted  to  grant.    Stephejis  v.  James,  4  Sim.  499. 

(c)  Jacob,  303. 
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of  such  appointment  to  M.,  the  only  child  of  A.  A  survived 
her  husband,  and  now  with  M.  filed  a  bill  to  obtain  a  transfer 
of  the  fund,  which  Sir  T.  Plumer,  M.  .R.,  decreed,  on  the 
ground  th9,t  the  restriction  was  confined  to  coverture,  and  that 
when  a  married  woman  becomes  discoverte,  she  has  the  same 
power  of  disposition  over  her  property  as  other  persons. 

As  the  restriction  was  evidently  confined  to  the  existing  cov- 
erture, the  case  cannot  be  considered  as  an  authority  on  the 
general  question,  concerning  which^  however,  there  is  no  doubt 
either  upon  authority  or  principle. 

Thus,  in  the  case  of  Jones  v.  Salter,  [a)  where  the  income  of 
a  money  fund  was  bequeathed,  in  trust  for  A,  the  wife  of  B, 
for  her  life,  for  her  separate  use,  so  that  the  same  should  not  be 
subject  to  the  debts,  dues,  or  demands,  and  should  be  free  from 
the  control  or  interference  of  B,  or  of  any  other  husband  or  hus- 
bands, with  whom  she  might  at  any  time  thereafter  intermarry, 
/ind  without  any  power  to  charge,  incumber,  anticipate,  or  assign 
the  growing  payments  thereof ;  and  after  her  decease,  in  trust  for 
other  persons.  B,  the  husband,  died,  and  A,  the  widow,  and 
the  ulterior  cestuis.  que  trust,  petitioned  for  a  transfer  of  the 
fund.  Sir  W.  Grant,  M.  R.,  after  sojne  consideration,  made  the 
order. 

So,  in  Woodmeston  v.  Walker,  {b)  part  of  a  residue  was  to 
be  laid  out  in  the  purchase  of  a  life  annuity  for  A,  for  her  sepa- 
rate use,  and  independent  of  any  husband  she  inight  happen  to 
marry,  with  a  duection  that  her  receipts,  notwithstanding  her 
coverture,  should  be  good  and  sufficient  discharges  for  the  same, 
and  to  be  for  her  personal  benefit  and  maintenance, 
and  without  power  for  *  her  to  assign  or  sell  the  same  [  832  ] 
by  way  of  anticipation,  or  otherwise.  A  was  a- widow 
at  the  date  of  the  will,  and  not  having  married  again,  applied 
for  payment  of  the  fund.  Sir  J.  Leach,  M.  R.,  held,  that  A  was 
not  entitled  to  the  absolute  interest,  inasmuch  as  the  gift  was 
subject  to  the  contingency  of  a  future  marriage,  when  the  re- 
striction would  be  operative.  He  observed,  that  at  law  a  wife 
could  have  no  separate  estate,  and  it  was  only  by  the  principle 
of  a  court  of  equity  that  such  an  estate  was  permitted  for  pro- 
tection against  the  legal  rights  of  the  husband  ;  that  to  give  full 
effect  to  such  protection,  equity  permitted  a  restraint  upon  the 
power  of  disposition,  which  would  be  invalid  in  any  other  case  ; 
and  he  could  not  satisfy  himself  that  there  was  any  substantive 
distinction  between  -a  present  coverture  and  a  future  coverture. 
It  was  a  familiar  case,  (he  added,)  that  where  the  interest  of  a 
legacy  was  given  to  an  unmarried  female  for  life,  to  her  sepa- 
rate use  in  case  of  coverture,  and  the  power  of  sale  or  anticipa- 
tion was  restrained,  then  in  case  of  a  future  marriage,  and  a  sale 

(a)  2  Kuss.  &  Myl.  208.  (5)  2  Kuss.  &  Myl.  197. 
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or  anticipation  of  the  interest  during  the  coverture,  the  Court 
held  that  sale  or  anticipation  void,  although  by  the  terms  of  the 
will,  the  life  interest,  of  the  legatee  was  not  limited  over  upon 
that  event,  (a)  The  decree  was  reversed  by  Lord  Brougham,  C, 
on  the  authority  of  Barton  v.  Briscoe.  After  laying  down  the 
doctrine,  that  equity  aUows  a  restriction  to  be  imposed  on  the 
dominion  over  separate  estate,  as  a  thing  of  its  own  creation,, 
the  better  to  secure  it  for  the  benefit  of  the  object,  his  Lordship 
observed,  that  the  operation  of  the  clause  against  anti- 
[  833  ]  cipation,  where  *  there  was  no  limitation  over,  .rested 
entirely  on  its  connection  with  the  coverture,  and  on 
its  being  applied  to  a  species  of  interest  which  was  itself  the 
creature  of  equity  ;  that  the  -present  was  not  a  case  where  there 
was  a  coverture,,  but  a  possibility  only  of  coverture  ;  and  it  jvould 
be  going  farther  than  the  authorities  warranted,  and  be  violating 
legal  principle,  to  give  effect  to  an  intention  of  creating  an  in- 
alienable estate  in  a  chattel  interest,  conveyed  to  the  separate 
use  of  a  feme  sole,  (which  estate,  till  her  marriage,  or  after  the 
husband's  decease,  she  might  otherwise  deal  with  at  discretion,) 
simply  because,  at  some  after  period,  she  might  possibly  con- 
tract a  marriage.  It  was  ^aid,  (his  Lordship  continued,)  that 
the  woman  might  have  the  property  at  her  own  disposal  till  she 
married,  and  that  when  that  event  happened,  a  sort  of  post- 
poned fetter  might  attach,  which  woi4d  fall  off  upon  .her  hus- 
band's death,  and  be  d,gain  imposed  should  she  contract  a 
second  marriage.  That,  he  observed,  would  be  a  strange  and 
anomalous  species  of  estate ;  nor  was  it  very  easy  to  conceive 
by  what  process  or  contrivance  it  could  -be  effectually  created, 
unless,  perhaps^  by  annexing  to  the  gift  a  limitation  over  to 
trustees,  to  preserve  ,it  for  the  woman  during  the  successive 
covertures.  ,  ' 

It  will  be  perceived  that  both  the  M.  R.,  and  the  Lord  Chan- 
cellor touched  upon  a  point,  which,  though  not  raised  by  the 
case  before  the  Court,  is  of  great  and  general  importance,  and 
has  since  been  the  subject  of  much  discussion,  namely,  whether  a 
rie^triction  on  alienation,  extending  generally  to  future  coverture, 
is  valid.  Formerly  this  point  was  not  supposed  to  admit  .of 
doubt.  It  was  considered  that  a  trust  restricting  anticipation 
during  future  •  coverture  might,  like  a  trust  for  future  separate 
use,  be  created,  without  "violating  the  principle  which 
[  834  ]  denies  effect  to  inconsistent  *  and  repugnant  qualifica- 
tions, as  .no  attempt  is  made  -to  restrain  the  aliening 
power  of  the  object  of  the  trust,  until  she  enters  into  that  state 
to  which  the  restriction  is  adapted.     It  was  supposed,  therefore, 

(a)  These  passages  in  theVjudgment  of  the  M.  E.  contain  a  clear  statement  of  the 
doctrine,  as  understood  in  the  profession  before  the  recent  decisions ;  but  as,  in  the 
case  before  the  Court,  the  cestui  que  trust  was  discoverte,  the  observations  are  inappli- 
cable. 
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that  if  no  act  was  done  by  the  cestui  que  trust,  while  sole,  to 
emancipate  herself  from  the  restriction,  the  coverture,  when  it 
supervened,  had  the  effect  of  fastening  such  restriction  on  her, 
in  the  same  manner  as  if  it  had  existed  at  the  time  of  its  original 
imposition.     To  the  surprise  of  the  profession,  however,  a  re- 
striction  on   alienation,  applied  to  future  coverture,  was  pro- 
nounced by  Sir  L.  Shadwell,  to  be  invalid,  in  the  cases  of 
Newton  v.  Reid,  {a)  and  Brown  v.  Pocock,  (6)   though  without 
much  consideration.     Lord  Brougham,  too,  in  Woodmeston  v. 
Walker,  expressed  (as  we  have  seen)   his  strong  doubt  of  the 
capacity  of  a  testator  or  settlor  to  create  a  fetter  on  alienation 
which  should  attach  during  future  coverture,  and  from  time  to 
time  fall  off,  when  such  coverture  determines.     But,  it  may  be 
asked,  is  not  a  trust  for  separate  use  during  future  coverture,  (the 
validity  of  which,  neither  the  V.  C.  nor  his  Lordship  attempted 
to  impeach,)  (c)  obnoxious  to  the  same  line  of  reasoning?     It- 
comes  into  operation  on  each  successive  coverture,  and  expires 
at  its  determination,  and  what  principle  of  law  forbids  .the  crea- 
tion of  a  prospective  restriction  on  alienation  in  the  same  man- 
ner ?     Both  the  trust  for  separate  use,  and  the  fetter  on  alien- 
ation, are  certainly  not  applicable  to  the  actual  condition  of 
the  cestui  que  trust,  while  sole ;   but  no  attempt  is 
*  made  to  apply  them  to  such  condition  ;   they  are     [  835  ] 
only  to  arise  on  a  change  of  circumstances,  to  which 
they  are  adapted,  and  in  which,  therefore,  the  supposed  incon- 
gruity does  not  exist.    Separate  property  is  the  creature  of  equity, 
and  according  to  Lord  Eldon's  reasoning,  in  Brandon  v.  Robin- 
son, (d)  as  equity  conferred  the  power  of  alienation  as  an  inci- 
dent to  the  trust  for  separate  use,  why  should  it  not  modify  the 
power  as  convenience  or  the  exigency  of  the  case  required  ? 

Happily,  we  are  now  relieved  from  all  uncertainty  on  this  sub- 
ject, by  some  recent  cases,  which  have  established  beyond' dis- 
pute the  validity  of  a  trust  for  the  separate  unalienable  use  of  a 
woman  during/wtere  coverture. 

The  cases  here  alluded  to  are,  Tullett  v.  Armstrong,  (e)  and 
Scarborough  v.  Borman,  (/)  in  both  of  which  Lord  Langdale, 
M.  R.,  and  afterwards  Lord  Cottenham,  on  appeal,  held  a  trust 
of  this  nature  to  be  valid.     "  After  the  most  anxious  considera- 

(a)  4  Sim.  160. 

(6)  2  Kuss.  &  Mylne,  210. 

(c)  Even  trusts  for  separate  use,  during  future  coverture,  seemed  exposed,  at  one 
time,  to  some  peril  by  the  often  cited  doctrine  in  Massey  v.  Parker,  2  Myl.  &  K.  274  ; 
but  the  apprehensions  on  this  subject  had  considerably  abated,  even  before  the  cases 
of  Tullett  V.  Armstrong,  and  Scarborough  v.  Borman,  post,  had  established,  beyond 
controversy,  the  validity  of  restrictions  on  alienation  extending  to  future  coverture. 
Davies  v.  Thornycroft,  6  Sim.  420;  Johnson  v.  Johnson,  1  Keen,  648. 

Id)  Ante,  818.  „  „ 

(e)  1  Beav.  1 ;  S.  C.  4  Myl.  &  Craig,  390 ;  and  Sweet's  cases  on  Separate  Es- 
tate, 28. 

(/)  1  Beav.  34 ;  S.  C.  4  Myl.  &  Craig,  378. 

VOL.  I.  60 
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tion,"  said  the  Lord  Chancellor,  in  concluding  an  elaborate 
judgment  in  the  former  case,  "  I  have  come  to  the  conclusion 
that  the  jurisdiction  which  this  Court  has  assumed  in  similar 
cases,  justifies  it  in  extending  it  to  the  protection  of  the  separate 
estate,  with  its  qualification  and  restrictions  attached  to  it 
throughout  a  subsequent  coverture ;  and  resting  such  jurisdiction 
upon  the  broadest  foundation  ;  and  that  the  interests  of  society 
require  that  this  should  be  done.  When  this  Court  first  estab- 
lished the  separate  estate,  it  violated  the  laws  of  property  as 
between  husband  and  wife  ;  but  it  was  thought  beneficial,  and 
it  prevailed.  It  being  once  settled  that  a  wife  might  enjoy  sep- 
arate estate  as  a  feme  sole,  the  laws  of  property  at- 
[  836  ]  tached  to  this  new  *  estate  ;  and  it  was  found,  as  part 
of  such  law,  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security  intended  for  it. 
.Equity  again  interfered,  and  by  another  violation  of  the  laws  of 
property  supported  the  validity  of  the  prohibition  against  alien- 
ation. • 

III.  It  is  now  proposed  to  treat  of  conditions  in  restraint  of 
marriage.'  The  nuhierous  and  refined  distinctions  on  this  sub- 
ject, however,  do  not  apply  to  devises  of,  or  pecuniary  charges 
upon,  real  estate,  (a)  but  are  confined  exclusively  to  personal 
legacies ;  and,  with  regard  to  the  latter,  they  owe  their  introduc- 
tion to  the  Ecclesiastical  Courts,  who,  in  the  exercise  of  their 
jurisdiction  over  personal  legacies,  it  is  well  known,  borrowed 
many  of  their  rules  from  the  civil  law.^ 

By  this  law,  all  conditions  in  wiUs  restraining  marriage, 
whether  precedent  or  subsequent,  whether  there  was  any  gift 
over  or  not,  and  however  qualified,  were  absolutely  void  ;  ^  (b) 
and  marriage  simply  was  a  sufficient  compliance  with  a  condi- 
tion requiring  marriage  with  consent,  or  with  a  particular  indi- 
vidual, or  under  any  other  restrictive  circumstances ;  (c)  but  this 
doctrine  did  not  apply  to  widows. 

Our  Courts,  however,  have  not  adopted  this  rule  in  its  unquali- 
fied extent,  but  have  subjected  it  to  various  modifications.  "  By 
the  law  of  England,"  says  an  eminent  Judge,  "  an  injunction  to 
ask  consent  is  lawful,  as  not  restraining  marriage  gen- 
[  837  ]      erally.  (d)    A  condition  that  a  *  widow  shall  not  marry, 

(o)  Eeves  v.  Heme,  5  Vin.  Ab.  343,  pi.  46 ;  Hervey  v.  Aston,  1  Atk.  361  j  Rey- 
nish  V.  Martin,  3  Atk.  330. 

(6)  Godolph.  Orph.  Leg.  p.  1.,  c.  15. 

(cj  Id.  p.  3,  c.  17. 

(d)  Sutton  V.  Jewks,  2  Ch.  Eep.  95  ;  Croagh  v.  Wilson,  2  Teru.  573 ;  Ashton  v. 
Ashton,  Pre.  Ch.  226 ;  Chauncey  v.  Graydon,  2  Atk.  616  ;  Hemmings  v.  Munckley, 
1  B.  C.  C.  303  I  Dashwood  v.  Bulkeley,  10  Ves.  230. 

1  See  1  Story,  Eq.  Jur.  §  276  to  §  281. 

«  1  Stoiy,  Eq.  Jur.  §  276. 

'  Morley  v.  Eennoldson,  2  Hare,  (V.  Ch.)  570 ;  Parsons  v.  Winslow,  6  Mass.  169. 
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is  not  unlawful.!  (a)  An  annuity  during  widowhood,  (b)  a  con- 
dition to  marry  or  not  to  marry  T.,  is  good.^  (c)  A  condition 
prescribing  due  ceremonies  and  place  of  marriage,  is  good  ;^  still 
more  is  the  condition  good  which  only  limits  the  time  to  twenty- 
one,  (d)  or  any  other  reasonable  age,  provided  it  be  not  used  as 
a  cover  to  restrain  marriage  generally."  *  (e) 

But  to  make  a  condition  to  ask  consent  effectual,  there  must 
be  a  bequest  over  in  default,  otherwise  the  condition  will  be 
regarded  as  in  terrorem  only.*  (/) 

■    (o)  Jordan  v.  Holkham,  Amb.  209. 

(6)  Barton  v.  Barton,  2  Vera.  308 ;  [1  Story,  Eq.  Jur.  §  285 ;  Hughes  v.  Boyd,  2 
Sneed  (Tenn.)  512 ;  Bullock  v.  Bennett,  31  Eng.  Law  &  Eq.  463.] 

(c)  Jervoise  v.  Duke,  I  Vern.  19.  See  also  Randall  v.  Payne,  1  B.  C.  C.  55, 
ante,  779. 

Id)  Stackpole  v.  Beaumont,  3  Ves.  89. 

(e)  Per  Lord  Thurlow,  in  Scott  v.  Tyler,  2  B.  C.  C.  488. 

(/)  2  Ch.  Rep.  95  ;  2  Freem.  41 ;  2  Eq.  Ca.  Ab.  212 ;  1  Ch.  Cas.  22;  S.  C.  2  Ereem. 
171;  2  Vern.  357;  2  Vern.  452;  Pre.  Ch.  562;  2  Eq.  Ca.  Ab.  213;  Sel.  Cas. in  Cb. 
26;  1  Atk.  361;  WlUes,  83 ;  2  Atk.  616;  3  lb.  330;  1  Wils.  130;  3  Atk.364;  19 
Ves.  14.  Two  cases,  indeed,  may  be  cited  which  may  seem  to  militate  against  the 
lule  ascribing  this  effect  to  a  bequest  over, — Underwood  v.  Morris,  2  Atk.  184;  and 
Jones  r.  Suffolk,  1  B.  C.  C.  528 ;  but  the  authority  of  the  former  was  doubted  by 
Lord  Loughborough,  in  Hemmings  v.  Munckley,  1  B.  C.  C.  303 ;  S.  C.  1  Cox,  39 ; 
and  denied  by  Lord  Thurlow  in  Scott  v.  Tyler,  2  B.  C.  C.  488 ;  and,  in  the  other, 
(Jones  V.  Suffolk,)  it  is  to  be  infen-ed  from  the  judgment,  though  the  fact  is  not  dis- 
tinctly stated,  that  one  of  the  persons  whose  consent  was  required  was  dead,  and, 
consequently,  the  gift  over,  on  marriage  without  consent,  failed  ;  and  although  it  can- 
not be  advanced,  it  is  conceived,  as  a  general  principle,  that  where  the  act  or  event 
which  is  to  give  effect  to  the  gift  over,  and  defeat  the  prior  defeasible  gift,  becomes 
impossible,  the  former  is  defeated,  and  the  latter  is  rendered  absolute,  (ante,  807 ;) 
yet  where  the  effect  of  a  contrary  construction  would  be,  as  in  the  present  case,  to 
impose  a  general  restraint  on  the  marriage  of  the  first  devisee  or  legatee,  after  the 
death  of  the  person  whose  consent  is  required,  the  case  seems  to  fall  within  the  prin- 
ciple on  which  conditions  restraining  marriage  generally  have  been  considered  as 
void  ;  the  necessary  consequence  of  which  would  be,  that  the  first  legacy  is  absolute, 
and  the  substituted  gift  fails.  The  same  observations  apply  to  the  case  of  Peyton  v. 
Bury,  2  P.  W.  626. 


1  Phillips  V.  Medbury,  7  Conn.  568 ;  Durney  v.  SchaeflSer,  24  Mis.  (3  Jones,)  170 ; 
Dumey  v.  Saas,  24  Mis.  (3  Jones,)  177;  Hughes  v.  Boyd,  2  Sneed,  (Tenn.)  512; 
BuUock  V.  Bennett,  31  Eng.  Law  &  Eq.  463.  But  see  Parsons  v.  Winslow,  6  Mass. 
169  ;  Binnerman  v.  Weaver,  8  Maryland,  517.  In  this  latter  case  the  condition  was 
held  unlawful,  as  being  in  restraint  of  marriage.  And  in  Parsons  v.  Winslow,  supra, 
the  testator  gave  an  annuity  to  his  wife  "  during  her  widowhood  and  life."  This  lim- 
itation to  her  widowhood  was  held  to  be  interrorem,  and  against  the  policy  of  the  law,  as 
in  restraint  of  marriage.  The  wife  was  held  entitled  to  the  annuity,  notwithstanding 
her  subsequent  marriage,  the  same  not  being  e;xpressly  bequeathed  over,  except  to  the 
residuary  legatee,  wjjo  was  the  heii'-at-law  to  the  testator. 

2  See  1  Story,  Eq.  Jur.  §  277. 

^  A  devise  to  a  person  on  condition  "  that,  if  he  marry,  or  form  any  connection  re- 
sembling or  in  imitation  of  marriage,  contrary  to  thjJJDrder  and  established  rules  of 
the  people  called  Quakers,  such  devise  should,  as  to  him  and  his  issue,  cease,  and  be 
void,"  was  established ;  and  the  condition  having  been  broken,  the  devise  was  held 
to  be  forfeited.  Houghton  v.  Houghton,  1  Moll.  611.  But  see  Maddox  v.  Maddox, 
11  Grattan,  (Va.)  804,  which  seems  to  hold  a  contrary  doctrine. 

*  See  Stackpole  v.  Beaumont,  3  Ves.  (Sumner's  ed.)  89,  note  (o),  and  cases  cited  ; 
1  Story,  Eq.  Jur.  §  283. 

'  1  Story,  Eq.  Jur.  §  287,  and  notes  and  cases  cited. 

"  As  conditions  in  restraint  of  marriage  are  of  no  unfrequent  occurrence,  and  form 
a  subject  on  which  numerous  decided  cases  may  be  found,  it  may  be  expedient  to 
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[838]  *Difrerent  reasons  have  been  assigned  for  allowing 

this  operation  to  a  bequest  over.    Some  have  said  that 

apply  to  them  separately  some  of  the  rales  of  law  already  mentioned  with  respect  to 
conditional  legacies  generally. 

"  First,  with  regard  to  the  legality  of  such  conditions.  By  the  doctrine  of  the  civil 
law,  which  seems  at  one  time  to  have  been  adopted  by  the  Ecclesiastical  Courts  of 
this  kingdom,  and  in  a  great  measure  by  the  Courts  of  Equity,  all  conditions  in  re- 
straint of  marriage  were  regarded  as  illegal,  and  legacies  were  discharged  of  such 
conditions,  whether  precedent  or  subsequent.  But  the  ancient  rule  has  been  greatly 
relaxed  in  modern  times;  and  it  is  now  settled,  that  conditions  which  do  not  directly 
or  indirectly  import  an  absolute  injunction  to  celibacy,  are  valid.  Thus  conditions  re- 
straining marriage  under  twenty-one,  or  other  reasonable  age,  without  consent  of  ex- 
ecutors, guardians,  &c.,  or  requiring  or  prohibiting  marriage  with  particular  persons, 
and  the  like,  are  valid  and  legal  conditions. 

"  With  respect,  indeed,  to  conditions  in  restraint  of  marriage  without  consent,  not 
under  the  age  xjf  twenty-one  or  other  reasonable  age,  but  generally,  such  a  condition, 
like  those  just  mentioned  in  restraint  of  litigating  the  will,  are  regarded  as  a  declara- 
tion of  the  testator  in  terrorem  merely,  if  there  is  no  disposition  over ;  and  whether 
precedent  or  subsequent,  are  inoperative  for  the  vesting  or  divestiftg  of  the  legacy. 
But  if  there  be  a  direction  that  the  legacy,  in  the  event  of  a  breach  or  non-perform- 
ance of  such  a  condition,  shall  go  over  to  another  legatee,  the  condition  is  obligatory ; 
for  the  Court  is  bound  to-  protect  the  interest  of  the  party  in  whose  favor  the  ulterior 
limitation  is  made.  A  mere  gift  of  the  residue  to  a  particular  person  will  not  be  con- 
sidered such  a  limitation,  unless  the  testator  also  directs  the  legacy  to  fall  into  the 
residue  in  case  of  breach  of  the  condition. 

"In  Richards  v.  Baker,  2  Atk.  321,  the  testator  bequeathed  to  his  wife  his  goods, 
furniture,  &c.,  in  or  belonging  to  his  house,  'so  long  as  she  continued  his  widow,  and 
no  longer,'  and  he  disposed  of-  his  residuary  personal  estate,  but  gave  no  direction  as 
to  what  was  to  become  of  the  property  bequeathed  to  his  wife  in  the  event  of  her 
second  marriage ;  and  Lord  Kardwicke  decided,  that  she  was  entitled  to  them  only 
during  her  widowhood.  But  in  Marples  v.  Bainbridge,  1  Madd.  590,  the  testator 
bequeathed  to  his  wife,  'should  she  survive  and  continue  a  widow,' all  his  personal 
estate  for  life,  and  he  disposed  of  it  after  her  decease.  The  widow  married  again,  and 
the  property  for  the  remainder  of  her  life  was  claimed  by  the  testator's  next  Of  kin. 
Yet  Sir  Thomas  Plumer  decided  against  such  claim,  holding  that  it  was  a  condition 
in  terrorem  merely,  and  that  the  widow  was  entitled  to  the  property  for  life,  notwith- 
standing a  breach  of  it.  The  former  decision  of  Lord  Hardwicke  was  not  cited  to 
his  Honor  in  the  argument  of  the  latter  case ;  and  his  determination  of  it  has  been 
considered  of  doubtful  authority. 

"  Next  concerning  the  performance  of  Conditions  in  restraint  of  marriage.  In  the 
instance  of  conditions  requiring  marriage  with  consent  of  executors  or  trustees,  it  has 
been  decided  that  such  consent  must  be  obtained  before  or  at  the  marriage ;  for  a  sub- 
sequent approbation  by  the  executors,  &c.,  will  not  be  a  performance  of  the  condition. 
Again,  the  consent  of  all  the  executors  or  trustees  must  be  obtained  :  though,  where 
one  of  them  is  dead,  if  the  condition  is  precedent,  it  should  seem  that  the  consent  of  all 
the  survivors  is  sufficient.  But  if  the  condition  is  subsequent,  and  consequently,  mar- 
riage without  the  consent  of  several  persons  is  to  divest  the  legacy,  the  death  of  all 
or  one  of  them  will  discharge  the  condition  altogether. 

"  The  next  consideration  is,  what  will  be  a  sufficient  consent.  It  has  been  decided, 
that  a  general  consent,  given  to  the  legatee,  after  attaining  majority,  will  be  sufficient; 
and  further,  that  an  unconditional  consent,  once  given,  cannot  h^  retracted,  unless  for 
good  reasons,  moral  or  pecuniary,  afterwards  discovered.  But  the  consent  may  be 
conditional ;  and  then  it  will  be  sufficient  or  not,  according  as  its  condition  is  or  is 
not  performed.  Again,  it  hJ|been  held  that  consent  may  be  implied,  as  from  the 
circumstance  that  the  executdror  trustee  witnesses  the  reception  of  addresses  of  mar- 
riage, and  intimates  no  disapprobijtion  ;  for  then  the  maxim,  qui  tacet,  satis  loquitur, 
applies.  Lastly,  if  the  legatee  married  in  the  lifetime  of  the  testator,  with  his  con- 
sent, or  subsequent  approbation,  that  will  be  a  sufficient  compliance  with  a  condition 
requiring  the  consent  of  executors,  &c. 

'  A  first  marriage  with  consent  is  a  sufficient  performance  of  the  condition ;  and 
therefore  a  second  marriage  without  consent,  though  in  the  lifetime  of  the  executor 
or  other  individual  whose  assent  is  required  in  the  condition,  will  incur  no  forfeiture. 

"  If  a  bequest  is  made  to  a  legatee  at  twenty-one,  or  upon  marriage  with  consent, 
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it  aflForded  a  clear  manifestation  of  the  intention  of  the  testator 
not  to  make  the  declaration  of  forfeiture  merely  in  terrorem, 
which  might  otherwise  have  been  presumed.  Others  have  said 
that  it  was  the  interest  of  the  legatee  over  which  made  the  dif- 
ference, and  that  the  clause  ceased  to  be  merely  a  condition  of 
forfeiture,  and  became  a  conditional  limitation,  to  which  the 
Court  was  bound  to  give  effect.  Whatever  might  be  the  real 
ground  of  the  doctrine,  it  was  held,  that  where  the  testator  only 
declared,  that  in  case  of  marriage  without  consent,  the  legatee 
should  forfeit  what  was  before  given,  but  did  not  say  what 
should  become  of  the  legacy,  in  such  case  the  declaration  was 
wholly  inoperative.'  (a) 

This  observation,  it  will  be  seen,  refers  to  conditions  subse- 
quent, and  certainly  it  is  in  regard  to  them  only  that  it  can  be 
made  with  confidence  ;  for  though  in  many  of  the  cases  already 
cited,  the  condition  was  precedent,  yet  there  are,  on  the  other 
hand,  not  a  few  such  cases  in  which  a  compliance  with  a  con- 
dition to  marry  with  consent,  though  unaccompanied  by  a  be- 
quest over,  has  been  enforced. 

On  examining  these  cases,  however,  it  seems  that  in  each  of 
them  there  was  some  circumstance  which  afforded  a  distinction ; 
and  though  some  of  these  distinctions  may  appear  to  savor  of 
excessive  refinement,  and  were  not  recognized  by  the  Judges 
who  decided  the  cases,  yet  in  no  other  manner  than  by  their 
adoption  can  many  of  the  modern  cases  be  reconciled  with  the 
stream  of  general  authorities.     But  it  is  impossible  that  the 

(a)  Per  Sir  W.  Grant,  in  Lloyd  v.  Branton,  3  Mer.  108. 


with  a  clause  of  forfeiture  upon  mamage  without  consent,  if  the  legatee  attains 
twenty-one,  the  condition  is  extinct,  and  a  subsequent  marriage  without  consent  is  no 
forfeiture.  Again,  where  a  bequest  was  made  in  trust  for  A  when  and  so  soon  as  he 
attained  twenty-one,  or  married  be/ore  that  age  with  consent  of  guardians ;  but  if  he  should 
not  attain  twenty-one,  or  marry  before  that  age  with  such  consent,  then  over; 
Sir  William  Grant  held,  that  on  attaining  twenty-one,  A  was  absolutely  entitled,  al- 
though he  had  previousli/  married  without  consent.  Austen  v.  Halsey,  13  Vesey,  125. 
Where  the  bequest  was  to  A,  to  be  paid  at  twenty-one  or  marriage,  but  if  A  died  under 
twenly-one,  or  married  without  consent  of  B,  then  over,  Lord  Hardwicke  held,  that 
marriage  during  minority  without  consent  was  a  forfeiture.  Channcy  v.  Graydon, 
2  Atk.  616.  The  distinction  between  these  two  cases  may,  perhaps,  be  discovered  by 
considering,  that  in  the  former  case  the  legacy  is  given  on  a  condition  precedent,  upon 
the  happening  of  one  of  two  events,  viz  :  marriage  with  consent  or  the  attainment  of 
twenty-one ;  and  the  legacy  vests,  if  either  contingency  happens ;  whereas,  in  the 
latter,  the  condition  is  subsequent,  and  the  vested  interest  to  be  determined,  if  either  of 
two  events  happens,  viz :  his  death  before  twenty-one,  or  marriage  vrithout  consent. 

"Before  leaving  this  subject,  it  must  be  observed,  that  if  an  executor  or  trustee, 
whose  consent  is  required  by  the  will  to  the  marriage  of  a  legatee,  refuse  to  execute 
his  power  by  consenting,  the  Court  of  Chancery  will  direct  one  of  its  Masters  to 
inquire  into  the  proposed  marriage,  and  determine  on  its  propriety  ;  and  further,  if 
the  marriage  should  be  found  suitable,  to  receive  proposiils  for  a  settlement  on  the 
legatee  and  issue  of  the  marriage."     [2  Williams,  Ex.  (2d  Am.  ed.)  p.  914-918.1 

1  1  Story,  Eq.  Jur.  \  287  ;  Clark  v.  Parker,  19  Ves.  (Sumner's  ed.)  1,  notes ;  Par- 
sons V.  Winslow,  6  Mass.  169. 
60* 
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reader  should  receive  without  some  degree  of  jealousy 
[  839  }  a  plan  for  reconciling  *these  cases,  when  an  eminent 
Judge  (a)  expressed  an  opinion  that  they  were  so  con- 
tradictory as  to  justify  the  Court  in  coming  to  any  decision  it 
might  think  proper.  With  diffidence,  therefore,  the  writer  sub- 
mits that,  according  to  the  authorities,  conditions  precedent  to 
marry  with  consent,  unaccompanied  by  a  bequest  over  in  de- 
fault, will  be  held  to  be  in  terrorem,  unless  in  the  following 
cases. 

First,  Where  the  legatee  takes  a  provision  or  legacy  in  the 
alternative  of  marrying  without  the  consent  Creagh  v.  Wil- 
son, {b)  Gillett  V.  Wiay.  (c)  In  Creagh  v.  Wilson  this  principle 
is  not  expressly  stated  to  have  governed  the  decision,  but  it  can 
be  accounted  for  only  on  this  ground.  The  smallness  of  the 
alternative  legacy  could  make  no  diflference,  if  the  principle  be, 
as  apparently  it  is,  that  the  testator,  by  providing  for  the  event 
of  the  condition  being  broken,  shows  that  he  did  not  intend  it 
to  be  in  terrorem  only.  In.  Gillett  v.  Wray,  the  alternative  pro- 
vision was  an  annuity  of  £10;  and  Lord  Cowper  held,  that  as 
the  legatee  was  provided  for,  equity  could  not  relieve,  (d) 

Secondly,  Where  marriage  with  consent  is  only  one  of  two 
events,  on  either  of  which  the  legatee  will  be  entitled  to  the 
legacy ;  as  where  it  is  given  on  marriage  with  consent,  or  at- 
taining a  particular  age.  Hemmings  v.  Munckley,  (e) 
[  840  ]  Scott  V.  Tyler.  (/)  *  In  these  cases  neither  of  the 
events  happened.  In  Hemmings  v.  Munckley,  the  leg- 
atee married  without  consent,  and  died  before  attaining  the 
required  age.  In  Scott  v.  Tyler,  the  alternative  event  was 
reaching  a  particular  age  unmarried,  and  the  legatee  defeated 
the  gift  quacunque  via,  by  marrying  without  consent  before  that 
age. 

Thirdly,  Where  marriage  with  consent  is  confined  to  minority. 
Stackpole  v.  Beaumont,  (g-)     Lord  Loughborough,  in  his  judg- 

(a)  See  Lord  Loughborough's  judgment  in  Stackpole  v.  Beaumont,  3  Ves.  98. 

(6)  2  Vern.  573 ;  S.  C.  1  Eq.  Ca.  Ab.  lU,  pi.  5,  stated  ante. 

(c)   i  P.  W.  284. 

{d)  The  case  of  Hicks  v.  Pendarvis,  2  Freem.  41 ;  S.  C.  2  Eq.  Ca.  Ab.  212,  pi.  1, 
in  which  this  principle  is  denied,  is  of  no  authority.  In  Holmes  v.  Lysaght,  2  B.  P. 
C.  (Toml.  ed.)  261,  the  circumstance  of  another  legacy  being  given  free  from  any 
such  condition  of  marrying  with  consent,  was  not  regarded  as  an  alternative  provision, 
60  as  to  bring  It  within  this  exception.  Against  this  decision,  however,  (which  was 
made  in  the  Irish  Court  of  Exchequer,)  there  was  an  appeal  to  the  House  of  Lords, 
which  was  compromised.  But  the  case  of  Reynish  u.  Martin,  3  Atk.  330,  seems  to 
go  to  the  same  point. 

(e)  I  B.  C.  C.  314 ;  S.  C.  1  Cox,  39. 

(/)  2  B.C.  C.  431. 

{g)  3  Ves.  89,  [Sumner's  cd.  note  (a)].  See  slso  Hemmings  v.  Munckley,  1  B.  C. 
C.  314,  referred  to  supra,  where  the  age  on  which  the  legatee  was  to  become  entitled, 
independently  of  the  condition  of  marrying  with  consent,  was  eighteen  ;  and  Scott  v. 
Tyler,  2  B.  C.C.  431,  where  it  was,  as  to  one  moiety,  twenty-one,  and  the  other, 
twenty-five. 
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ment  in  this  case,  observed,  that  it  was  perfectly  impossible  to 
hold  that  restraints  on  marriage  under  twenty-one  could  be  dis- 
pensed with,  now  (i.  e.  since  the  Marriage  Act  of  26  Geo.  II.  c. 
33)  that  marriage  was  contrary  to  the  political  law  of  the  coun- 
try, unless  [if  by  license]  with  the  consent  of  parents  ;  and  the 
testator  merely  places  trustees  in  the  room  of  parents,  (a) 

In  all  such  cases,  therefore,  the  legatee  must  comply  with  the 
condition  imposed  on  him  by  the  will,  although  there  is  no  be- 
quest over.  They  certainly  show  the  anxiety  of  the  Judges  of 
later  times  to  limit  as  much  as  possible  the  rule  adopted  from 
the  civil  law,  which  regards  such  restraining  conditions  as  being 
in  terrorem  only  ;  and  suggest  the  necessity  of  great  caution  in 
its  application  to  all  other  cases  of  conditions  precedent,  since 
it  is  not  easy  to  calculate  whether  future  Judges  will 
adopt  the  *  distinctions  which  modern  cases  present,  or  [  841  ] 
treat  them  as  getting  rid  altogether  of  the  in  terrorem 
doctrine,  as  applicable  to  conditions  precedent,  (b)  Such,  in- 
deed, we  may  collect,  was  the  intention  of  Lord  Loughborough, 
who  in  Stackpole  v.  Beaumont  made  a  general  and  indiscrimi- 
nate attack  on  the  qualified  adoption  of  the  rule  of  the  civil  law, 
as  applicable  either  to  personal  legacies  or  legacies  charged  on 
real  estates,  conditions  precedent  or  subsequent.  His  decision 
may,  and  it  is  conceived  does,  rest  on  solid  grounds ;  but  his 
Lordship's  observations  do  not  evince  that  respect  for  author- 
ity and  established  principles  which  has  characterized  his  suc- 
cessors. 

But  it  should  be  remembered  that  no  question  exists  as  to 
the  applicability  of  the  in  terrorem  doctrine  to  conditions  subse- 
quent; (c)  and  here  it  may  be  observed,  that,  admitting  it  to  the 
fullest  extent  in  regard  to  conditions  precedent,  yet,  in  such  a 
case  a  legacy  given  on  marriage  with  consent  cannot  be  claimed 
by  the  legatee  while  unmarried,  as  the  doctrine  dispenses  only 
with  the  consent,  not  with  the  marriage  itself,  (d) 

It  has  been  decided  that  where  a  condition  of  this  nature  is 
annexed  to  a  specific  or  pecuniary  bequest,  a  residuary  clause 
in  the  same  will  is  not  equivalent  to  a  positive  bequest  over,  (e) 
in  rendering  the  condition  effectual  unless  there  is  an  ex- 
press direction  that  the  forfeited  legacy  shall  fall  into  the  resi- 
due. (/) 

(a)  The  Courts  seem  to  have  inclined  greatly  to  coniine  marriage  conditions  to 
marriage  during  minority,  or  within  the  period  fixed  for  the  payment  of  the  legacy. 
Knapp  V.  Hoyes,  Amb.  662;  Oshorn  v.  Bvown,  5  Ves.  527;  King  v.  Withers,  Cas. 
Temp.  Talb.  117  ;  S.  C.  1  Eq.  Ca.  Ah.  112,  pi.  10.    - 

(5)  Such  a  conclusion  would  overturn  Keynish  v.  Martin,  3  Atk.  330,  stated  infra, 
and  many'  other  cases  decided  upon  great  deliberation. 

(c)  See  Marples  v.  Bainbridge,  1  Madd.  590. 

(d)  Garbet  v.  Hilton,  1  Atk.  381. 

(e)  Semphill  k.  Bayly,  Pre.  Ch.  .562;  Paget  v.  Haywood,  cit.  1  Atk.  378;  Scott 
V.  Tyler,  as  reported  Dick.  723,  which  overrule  Amos  v.  Horner,  1  Eq.  Ca.  Ab.  112, 
pi.  9. 

(/)  Wheeler  v.  Bingham,  3  Atk.  364 :  Lloyd  v.  Branton,  3  Mer.  108,  overruling  the 
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[  842  ]  *  As  the  rule  which  denies  effect  to  a  condition  re- 

straining marriage,  unless  accompanied  by  a  bequest 
over,  is  (we  have  seen)  confined  to  bequests  of  personal  estate,  it 
follows  that  where  a  condition  of  this  nature  is  annexed  to  a 
legacy  which  is  charged  on  real  estate,  in  aid  of  the  personalty, 
the  condition  will,  so  far  as  the  latter  (which  is  the  primary 
fund)  is  capable  of  satisfying  the  legacy,  be  invalid  ;  while,  to 
the  extent  that  it  becomes  an  actual  charge  on  the  real  estate,  it 
will  be  binding  and  effectual,  (a) 

It  is  remarkable,  that  in  the  early  cases  of  conditions  to  marry 
with  consent  annexed  to  devises  of  land,  no  attempt  was  made 
to  argue  that  the  condition  was  not  broken,  or  rendered  impos- 
sible by  marriage  without  consent,  as  the  devisee  might  survive 
his  wife  or  her  husband,  and  then  be  in  a  situation  to  comply 
with  the  condition.  Upon  this  principle  Lord  Thurlow,  in  Ran- 
dall V.  PayneJ  (6)  held  that  a  gift  in  case  J.  and  M.  did  not  marry 
into  certain  families,  did  not  arise  on  their  marrying  into  other 
families,  as  they  had  their  whole  life  to  perform  the  condition  ; 
but  in  a  modern  case,  (c)  a  devise  subject  to  a  condition  of  this 
nature  was  held  to  be  forfeited  by  marriage  into  another  family. 
There  were  circumstances  distinguishing  it  from  Randall  v. 
Payne,  particularly  a  legacy  payable  at  twenty-one  or  marriage, 
by  way  of  alternative  provision,  which  showed  that  the  testator 
had  a  first  marriage  in  contemplation. 

But,  even  in  regard  to  devises  of  real  estate,  it  seems 
[  843  ]  to  be  generally  admitted,  (though  the  point  rests  *rather 
on  principle  than  decision,)  that  unqualified  restrictions 
on  marriage  are  void,  on  grounds  of  public  policy.  Though,  (d) 
where  lands  were  devised  to  A  in  fee,  with  an  executory  lim- 
itation over  if  she  married  with  any  person  born  in  Scotland,  or 
of  Scottish  parents,  the  devise  over  was  held  to  be  valid,  as  not 
falling  within  this  principle.  It  is  evident,  from  Lord  EUen- 
borough's  few  remarks,  that  he  would  have  considered  a  devise 
over,  defeating  the  estate  of  the  prior  devisee  on  marriage  gen- 
erally, to  be  void. 

It  has  been  decided  that  a  requisition  to  marry  with  consent, 
imposed  by  a  testator  on  his  daughters,  then  spinsters,  did  not  ap- 
ply to  a  daughter,  who  afterwards  rharried  in  the  testator's  life- 
time, and  was  a  widow  at  his  death,  (e)  The  contrary  con- 
struction would  have  produced  the  absurdity  of  obliging  the 
legatee  to  marry  again,  in  order  to  provide  for  her  children,  if 
any,  by  her  first  husband.     And  in  such  a  case,  it  seems,  if  the 

dictum  in  Reves  v.  Heme,  5  Vin.  Ab.  343,  pi.  41,  and  Mr.  Roper's  suggestion,  1  Rop. 
Leg.  327.    See  also  Ellis  v.  Ellis,  1  Sch.  &  Lef.  I. 

(a)  Reynish  v.  Martin,  3  Atk.  530. 

(6)  1  B.  C.  C.  55,  ante,  799.     See  also  Page  v.  Hayward,  2  Salic.  570. 

(c)  Lowe  V.  Manners,  5  Barn.  &  Aid.  917. 

(d)  Perrin  v.  Lyon,  9  East,  170. 

(e)  Crommelin  v.  Crommelin,  3  Yes.  227. 
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legatee  marry  with  her  father's  consent,  or  even  his  subsequent 
approbation,  (a)  she  will  be  entitled  to  all  the  benefit  attached 
by  him  to  raairying  with  the  consent  required ;  as  it  is  impos- 
sible to  suppose  that  a  testator  could  intend  to  place  a  daugh- 
ter, marrying  with  his  own  consent,  in  a  worse  situation  than 
if  she  had  married  with  that  of  his  trustees,  (b) 

It  seems  that  the  assent  of  trustees  will  sometimes  be  pre- 
sumed from  the  non-expression  of  their  dissent,  according  to 
the  maxim,  qui  tacet  consentire  videtur,  especially  if  the  express 
assent  were  withheld  with  a  fraudulent  intent;  (c)  but  where 
the  consent  is  required  to  be  in  writing,  it  is  not  clear 
that  any  misconduct  on  the  part  of  the  *  trustees  would  [  844  ] 
be  a  ground  for  dispensing  with  it.  Thus  in  Mesgrett 
V.  Mesgrett,  (d)  though  the  trustee  was  actuated  by  the  motive 
of  inveigling  the  legatee  into-a  match  without  his  consent,  in 
order  to  transfer  the  portion  to  one  of  his  own  children,  yet  the 
Lord  Keeper  laid  some  stress  on  the  circumstance  that  a  con- 
sent in  writing  was  not  required  ;  and  Lord  Eldon,  in  Clarke  v. 
Parker,  (e)  observed  that  it  would  be  difficult  to  support  the  de- 
cision if  it  had  been.  On  the  other  hand.  Lord  Hardwicke,  in 
Strange  v.  Smith,  (/)  held  that  the  motiier,  whose  consent  in 
writing-  was  required,  had,  by  making  the  offer  to,  and  permit- 
ting the  addresses  of,  the  intended  husband,  given  consent  to 
her  daughter's  marriage,  which  she  could  not  retract,  though 
there  appears  to  have  been  no  written  consent ;  a  circumstance 
to  which  his  Lordship  does  not  once  advert,  nor,  which  is  still 
more  singular,  does  Lord  Eldon,  in  his  comments  on  this  and 
the  other  cases,  in  Clarke  v.  Parker,  notice  it. 

Sir  John  Leach  (g)  thought  that  the  inadvertent  omission  of 
a  trustee,  who  approved  the  marriage,  to  give  a  consent  in  writ- 
ing, would  not  have  invalidated  it ;  but  in  the  case  before  his 
Honor,  the  requisite  consent  was  held  to  have  been  contained 
in  a  letter  written  by  the  trustee  before  the  marriage,  though  a 
more  formal  writing  was  in  contemplation. 

The  Courts  are  disposed  to  construe  liberally  the  expressions 
of  persons  whose  consent  is  required,  (h)  especially  if  they  have 
sanctioned,  by  their  acquiescence,  the  growth  of  an 
attachment  between  the  parties,  (i)      In  *  Pollock  v.      [  845  ] 
Croft,  (A)  a  general  permission  to  the  legatee  to  marry 

(a)  Wheeler  v.  Warner,  1  Sim.  &  Sta.  304. 

(i)  Clarke  v.  Berkeley,  2  Vern.  720 ;  Parnell  v.  Lyon,  1  Ves.  &  B.  479. 
(c)  Mesgrett  v.  Mesgrett,  2  Vern.  580. 
\d)  2  Vern.  580. 

(e)  19  Ves.  12,  [Samner's  ed.  1,  notes.] 
(/)  Arab.  263. 

(g)  Worthington  v.  Evans,  1  Sim.  &  Stu.  165. 

(A)  Daley  v.  Desbouverie,  2  Atk.  261  ;  but  as  to  wfiich,  see  Clarke  a.  Parker,  19 
Ves.  12  ;  D'Agnilar  v.  Drinkwater,  2  Ves.  &  Bea.  225. 
(i)  D'Aguilar  v.  Drinkwater,  2  Ves.  &  B.  225. 
(k)  1  Mer.  181. 
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according  to  her  discretion,  appears  to  have  been  deemed  suffi- 
cient, without  any  further  consent. 

A  consent  to  a  marriage  with  A,  of  course,  is  no  consent  to  a 
marriage  with  B,  though  B  should,  for  the  purpose  of  the  mar- 
riage, and  with  the  fraudulent  design  of  deceiving  the  trustees 
as  to  his  identity,  assume  the  name  of  A,  (a)  (supposing  the 
marriage  Under  such  circumstances,  to  be  lawful.)  (b) 
[  846  ]  *  It  seems,  that  if  trustees  withhold  their  consent  from 
a  vicious,  coiTupt,  or  unreasonable  cause,  the  Court  of 
Chancery  will  interfere ;  (c)  but  in  such  a  case  the  arms  of  proof 
would  lie  on  the  complaining  party,  and  it  would  not  be  incum- 
bent on  the  trustee  to  assign  any  reason  for .  his  dissent,  even 
although  the  person  whose  consent  is  required  be  the  devisee 
over,  (d)  notwithstanding  the  doubt  thrown  out  by  Lord  Hard- 
wicke,  in  Hervey  v.  Ashton,  (e)  and  by  Lord  Mansfield  in  Long 
V.  Dennis  ;  (/)  but  of  course  the  refusal  of  such  a  person  would 
be  viewed  with  particular  jealousy.  And  where  a  trustee  re- 
fuses either  to  assent  or  dissent,  the  Court  will  itself  exercise  this 
authority,  and  refer  it  to  the  Master  to  ascertain  the  propriety 
of  the  proposed  marriage,  (g) 

It  seems  that  consent  once  given,  with  a  knowledge  of  the  cir- 
cumstances, and  where  there  is  no  fraud,  cannot  be  retracted  (A) 

(o)  Where  (as  sometimes  occurs)  a  person  drops  his  real  name,  and  assumes  an- 
other without  any  authority,  a  marriage  by  the  adopted  name  (being  the  name  by 
which  he  is  generally  known)  is  clearly  valid.  And  even  the  adoption  of  a  false  name, 
pro  hae  vice,  will  not,  under  the  Statute  of  3  Geo.  IV.  c.  75,  invalidate  a  marriage,  un- 
less the  misnomer  is  known  to  both  parties. 

And  here  it  may  be  observed,  that  a  gift  by  will  to  a  person  described  as  the  hus- 
band or  wife  of  another,  is  not,  in  general,  affected  by  the  fact  of  the  devisee  or  lega- 
tee not  actually  answering  the  description,  by  reason  of  the  invalidity  of  the  supposed 
marriage,  or  otherwise.  Giles  ;;.  Giles,  1  Keen,  685.  And,  on  the  same  principle,  a 
legacy  to  a  person  described  as  the  testator's  intended  wife,  lias  been  held  to  be  pay- 
able, although  the  testator  did  not  eventually  marry  her.  Schloss  v.  Stiebel,  6  Sim.  I.* 
A  different  rule  prevailed,  however,  where  a  fraud  had  been  practised  on  a  testatrix, 
the  discovery  of  which,  there  was  reason  to  suppose,  would. have  destroyed  the  motive 
for  the  gift.  As  in  Kennell  v.  Abbott,  4  Ves.  804,  [see  Sumner's  ed.  note,  (a)]  where 
the  testatrix,  under  a  power,  bequeathed  a  legacy  to  a  man,  whom  she  described,  and 
with  whom  she  lived  as  her  husband,  the  marriage  was  invalid,  on  account  of  his  hav- 
ing a  wife  at  the  time  ;  but  the  fact  was  never  known  to  the  testatrix.  Under  these 
circumstances,  the  legacy  was  held  to  be  void. 

(6)  Dillon  V.  Harris,  4  Bligh,  N.  S.  329.  In  this  case  the  marriage  was  had  with  a 
person  whom  the  testator  had  prohibited  the  legatee  from  associating  with,  or  having 
any  further  knowledge  of — expressions  which  tord  Brougham  appeared  to  think  did 
not  necessarily  extend  to  marriage ;  but  Lord  Tenterden  (whom  Lord  Brougham  con- 
sulted) seems  to  have  inclined  to  a  contrary  opinion.  However,  this  point  did  not 
arise,  according  to  the  adjudged  construction. 

(c)  See  judgment  in  Clarke  v.  Parker,  19  Ves.  18. 

id)  Id.  22. 

(e)  I  Atk.  381. 

(/)  4  Burr.  2052. 

(o)  Goldsmid  v.  Goldsmid,  Geo.  Coop.  225. 

(h)  Lord  Strange  v.  Smith,  Amb.  263 ;  Merry  v.  Ryves,  1  Ed.  1 ;  Le  Jeune  v.  Budd, 
6  Sim.  441. 

*  This  was  before  the  recent  Act,  under  which  the  marriage  would,  if  it  had  taken 
place,  have  been  a  revocation  of  the  bequest,  ante,  114. 
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without  an  adequate  reason,  unless  it  be  given  upon  a  con- 
dition, (as  that  of  the  intended  husband  making  a  settlement,)  (a) 
which  is  not  performed ;  but  actual  withdrawal  in  such  a  case 
must  be  unnecessary,  since  a  conditional  .consent  is  no  consent 
until  the  performance  of  the  condition. 

Where  the  consent  of  several  persons  is  required,  all  must 
concur ;  and  the  consent  of  two  out  of  three,  the  third  not  ex- 
pressly dissenting,  is  insufficient,  (b) 

Whether  a  renouncing  executor  or  trustee  must  concur,  is  not 
quite  clear  upon  the  authorities.  Lord  Hardwicke,  in  Graydon 
V.  Hicks,  (c)  held  that  a  consent,  which  was  to  be  ob- 
tained of  the  testator's  "  executor,"  was  not  *  rendered  [  847  ] 
unnecessary  by  his  renunciation.  On  the  other  hand, 
Sir  JoTin  Leach,  V.  C,  (before  whom  Lord  Hardwicke's  decis- 
ion was  not  cited,)  held,  (d)  that  where  the  marriage  was  to  be 
with  the  consent  of  "  trustees,"  the  concurrence  of  one  who  had 
not  acted,  and  had  renounced  the  executorship,  (he  being  also 
executor,)  was  not  necessary. 

A  consent,  required  to  be  given  by  several  persons  nominatim, 
of  course,  cannot  be  exercised  by  survivors ;  and  in  Peyton  v. 
Bury,  (e)  it  was  so  decided,  though  the  persons  were  also  ap- 
pointed executors,  whose  office  survives;  in  which,  however. 
Lord  Thurlow  seems  not  to  have  fully  concurred ;  (/)  his  Lord- 
ship's opinion  being,  that  the  required  consent  of  "  guardians  " 
might  be  given  by  a  survivor,  thou^  he  admitted  that  it  was 
collateral  to  the  office,  (g) 

It  seems  to  be  clear,  that  approbation  subsequent  to  a  mar- 
riage, is  not  in  general  a  sufficient  (h)  compliance  with  a  con- 
dition requiring  consent;  but  Lord  Hardwicke,  in  Burleton  v. 
Humfrey,  (i)  took  a  distinction  between  the  words  "consent" 
and  "approbation,"  holding  the  latter  to  admit  subsequent  ap- 
proval, where  coupled  with  the  former  disjunctively;  but  he 
decided  the  case  principally  on  another  ground,  and  in  regard  to 
the  admission  of  subsequent  consent  the  authority  of  the  case 
has  been  questioned,  (k) 

Where  a  term  was  limited  to  trustees,  upon  trust  to  raise  por- 
tions for  daughters  upon  marriage,  with  consent^  and 
*upon  condition  that  the  husband  should  settle  prop-      [  848  ] 
erty  of  a  certain  value;  and  the  marriage  was  had 
with  the  requisite  consent,  but  the  settlement  was  omitted  by 

(a)  Dash  wood  v.  Lord  Balkeley,  10  Ves.  230. 

(6)  See  Clarke  v.  Parker,  19  Ves.  1. 

(c)  2  Atk.  16. 

Id)  Worthington  v.  Evans,  1  Sim.  &  Stu.  165. 

(e)  2  P.  W.  626. 

(/)  See  Jones  v.  Earl  of  Suffolk,  1  p.  C.  C.  528. 

(o)  See  this  point  in  regard  to  powers  generally,  supra. 

{%}  Fry  V.  Porter,  1  Ch.  Cas.  138 ;  Keynish  v.  Martin,  3  Atk.  33. 

(i)  Amb.  256. 

(k)  See  Clarke  v.  Parker,  19  Ves.  21. 
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the  neglect  of  the  trustee  ;  the  Court ,  relieved  against  a  forfeit- 
ure, upon  a  settlement  being  ultimately  made,  (a) 

It  remains  only  to  be  observed,  that  in  a  case  (b)  in  which  the 
devise  was  on  'marrying  w«7A  consent,  and  the  limitation  over 
On  marrying  isg-atws^  consent^  the  word  "  against "  was  construed 
without,  to  iriaike  it  alterative  to  the  other  gift. 

IV.  An  obligation  is  frequently  imposed  on  a  devisee  or  lega- 
tee to  assume  the  testator's  name;  and  in  such  case  the  ques- 
tion arises,  whether  the  condition  is  satisfied  by  the  voluntary 
assumption  of  the  name,  or  requires  that  the  devisee  or  legatee 
should  obtain  a  license  or  authority  from  the  Crown,  or  the  still 
more  solemn  sanction  of  the  legislature,  unless,  (as  commonly 
happens,)  the  instrument  imposing  the  condition  prescribes  one 
of  those  modes  of  proceidure. 

In  the  case  of  Lowndes  v.  Davies,  (c)  where  a  testator  consti- 
tuted A.  his  lawful  heir,  on  condition  he  changed  his  name  to 
G.,  it  was 'held  that  A.'s  unauthorized  assumption  of  the  name 
wa:s  sufficient. 

So,  in  the  case  of  Barlow  v.  Bateman,  (d)  a  testator  gave  a 
legacy  of  £1000  to  his  daughter,  upon  condition  that  she  mar- 
ried a  man  who  bore  the  name  and  arms  of  Barlow ;  and  in  case 
she  niarried  one  who  should  not  bear  the  name  and 
[  849  ]  ^.  arms  of  Barlow,  he  gave  the  legacy  to  another.  *  The 
daughter  married  a  person  whose  name  was  Bateman, 
but  who,  three  weeks  before  the  marriage,  called  himself  Bar- 
low, and  this  was  held  to  be  a  compliance  with  the  condition  ; 
the  Master  of  the  RoUSj  Sir  J.  Jekyllj  observing,  that  the  usage 
of  passing  acts  of  Parliament  for  the  taking  upon  one  a  sur- 
name, was  but  modern,  and  that  any  pne  may  take  upon  him 
what  surname  and  as  many  surnames  as  he  pleases,  without  an 
act  of  Parliament.  It  was  suggested  thsit  the  husband  might, 
after  receiving  the  legacy,  resume  his  old  name,  and  the  Court 
was  requested  to  make  an  order  that  he  should  retain  it ;  but 
this  was  refused. 

So,  in  the  case  of  Doe  d.  Luscombe  v.  Yates,  (e)  where  a  con- 
dition was  imposed  upon  devisees  not  bearing'  the  name  of  Lus- 
combe, that  they  within  three  years  after  being  in  possession, 
should  procure  their  names  to  be  altered  to  Luscombe  by  act  of 
Parliament ;  it  was  held,  that  this  requisition  did  not  apply  to 
an  individual  who,  before  he  came  into  possession,  (/)  had  vol- 

(a)  O'Callaghan  v.  Cooper,  5  Ves.  117. 

(6)  Long  K.  Kicketts,  2  Sim.  &  Stu.  179.  See  also  Creagh  v.  Wilson,  2  Vern.  573  ; 
S.  C.  1  Eq.  Ca.  Ab.  HI;  pi.  5. 

(c)  2  Scott,  71. 

(d)  3  P.  W.  65. 

(e)  1  Dowl.  &  Byl.  187  ;  S.  C.  5  Barn.  &  Aid.  543.  See  also  Hawkins  v.  Luscombe, 
2  Swanst.  375. 

(/)  He  was  under  age  at  the  time,  and  this  perhaps  is  not  an  immaterial  circum- 
stance, as  Lord  C.  J.  Abbott  observed,  "  That  a  name,  assumed  by  the  voluntary  act 
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untarily,  and  without  any  special  authority,  assumed  the  name 
of  Luscombe ;  he  being,  it  was  considered,  a  person  "  bearing 
the  name"  within  the  meaning  of  the  will.^  (a) 

Sometimes  a  testator  imposes  on  a  devisee  or  legatee 
*  a  condition  that  he  shall  not  dispute  the  will.  Such  [  850  ] 
a  condition  is  regarded  as  in  terrorem  only,  at  least 
where  the  subject  of  disposition  is  personal  estate ;  and,  there- 
fore, a  legatee  wiU  not,  by  having  contested  the  validity  or  effect 
of  the  will,  forfeit  his  legacy,  where  there  was  probabilis  causa 
litigandi,  [b)  unless  it  seems  the  legacy  be  given  over  upon 
breach  of  the  condition  (c)  This  doctrine  has  never  been  ap- 
plied to  devises  of  real  estate.^ 

of  a  young  man  at  his  outset  into  life,  adopted  by  all  who  knew  him,  and  by  which  he 
is  constantly  called,  becomes,  for  all  purposes  that  occur  to  my  mind,  as"  much  and 
effectually  his  name,  as  if  he  had  obtained  an  act  of  Parliament  to  confer  it  upon 
him."  *^ 

.  (a)  As  to  gifts  to  persons  of  a  prescribed  name,  vide  Jobson's  case,  Cro.  El.  576, 
and  other  cases  cited  post.  And  as  to  the  period  at  which  the  conditions  for  the 
assumption  of  a  name  are  to  be  perforfned,  see  Gulliver  v.  Ashby,  4  Burr.  1940,  ante, 
805 ;  Lowndes  v.  Davies,  2  Scott,  74 ;  Atk.  848 ;  Pyot  v.  Pyot,  1  Ves.  Sen.  335,  post : 
Cro.  El.  532,  576. 

(6)  Powell  V.  Morgan,  2  Vem.  90  ;  Lloyd  v.  Spillett,  3  P.  W.  344 ;  Morris  v  Bur- 
roughs, 1  Atk.  404. 

(c)  CleaTer  v.  Spurling,  2  P.  W.  528;  1  Eep.  304.  As  to  what  amounts  to  a  com- 
pliance with  particular  requisitions,  see  Montague  v.  Beauclerk,  3  B.  P.  C.  (Toml.  ed.) 
227 ;  Eoe  d.  Sampson  v.  Down,  2  Chitty's  Cas.  Temp.  Mansfield,  529 ;  Doe  d.  Duke 
of  Norfolk  V.  Hawke,  2  East,  481.  Whether  neglect  amounts  to  refusal,  see  Id.  487, 
and  Lord  Ellenborough's  judgment,  in  Doe  d.  Kenrick  a.  Lord  Beauclerk,  II  East, 
667. 

1  A  condition,  annexed  to  a  devise,  that  the  person,  who  may  have  the  right,  is  to 
procure  an  act  of  the  legislature  for  the  change  of  his  name,  "together  with  his  taking 
an  oath  before  he  has  possession,  that  he  will  not  make  any  change,  during  his  life," 
relative  to  the  real  estate,  is  repugnant  to  the  nature  of  the  estate,  and  void.  Taylor 
V.  Mason,  9  Wheat.  325. 

2  See  2  Williams,  Ex.  (2d  Am.  ed.)  913,  914. 


END   OS   VOU  X. 
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